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SADDEN  V.  SEBBING  et  al. 

(Supreme  Court,  Special  Term,  Erie  Ck)unty.    May  21,  1920.) 

1.  Champerty  and  maintenance  <&==>3— Statute  prohibiting  soliciting  for  at- 

torney not  retroactive. 

Penal  Law,  S  270,  rendering  it  nnlawfnl  for  any  layman  to  solicit 
employment  for  a  lawyer,  is  not  retroactlTO,  and  does  not  take  away  or 
affect  any  rights  which  may  have  attached  under  a  contract  made  prior 
to  its  passage. 

2.  Attorney  and  client  ^=>177— Layman  has  no  lien  on  property  recovered 

by  attorney  furnished. 

A  layman,  furnishing  an  attorney  to  recover  damages  prior  to  the  pas- 
sage of  Penal  Law,  i  270.  under  ^  contract  whereby  he  was  to  receive  a 
I)ercentage  of  the  proceeds  of  the  suit,  is  not  entitled  to  a  lien  against  such 
proceeds,  under  Judiciary  Law,  9  475,  or  otherwise. 

Action  by  Ormond  H.  Sadden  against  James  O.  Sebring  and  others. 
On  demurrer  by  the  named  defendant  to  the  complaint.  Demurrer 
sustained,  with  leave  to  plaintiflF  to  serve  an  amended  complaint 

Henry  Donnelly,  of  Olean,  for  plaintiff. 

Irving  W.  Cole,  of  Buffalo,  for  defendant  Sebring. 

WHEELER,  J.  The  complaint  alleges  in  substance:  That  the  d^ 
fendant  Mary  E.  Long,  as  administratrix,  had  a  cause  of  action  against 
the  Pennsylvania  Railroad  Company  for  causing  the  death  of  her 
husband,  Andrew  Long,  by  its  negligence.  That  the  defendant  Long, 
prior  to  bringing  of  an  action  against  said  railroad,  entered  into  an 
agreement  with  the  plaintiff  to  the  effect  that  he  would  procure  a 
lawyer  for  her  to  prosecute  said  action,  and  that  for  his  services  and 
expenses  she  would  pay  him,  and  also  the  services  and  expenses  of 
the  attorney  whom  he  would  procure  to  handle  the  case,  50  per  cent, 
of  the  recovery.  That  at  a  subsequent  meeting  between  the  plaintiff, 
Mrs.  Long,  and  the  defendant  Sebring,  "pursuant  to  an'  understanding 
between  the  plaintiff  and  the  defendant  Sebring,  a  contract  was  en- 
tered into  and  an  arrangement  made  between  the  defendant  Long  and 
the  defendant  Sebring,  in  writing,  in  and  by  which  sjie  agreed  to 
allow  him  the  sum  of  50  per  cent,  of  any  and  all  recovery  for  services 
rendered,  and  expenses  incurred  in  connection  with  the  prosecution  of 

^=;>For  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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the  action  *  *  *  and  that  prior  to  the  making  of  said  contract 
"it  was  agreed  between  the  plaintiff  and  defendant  Sebring,  that  he 
would  have  20  per  cent,  of  the  recovery,  providing  the  case  was  not 
appealed  after  trial,  but,  if  the  action  was  appealed  after  a  trial,  that 
the  plaintiff  was  to  have  15  per  cent,  of  the  recovery,  which  said 
sum  and  percentages  were  to  pay  this  plaintiff  for  his  time,  trouble, 
and  expenses  in  procuring  the  business  for  the  defendant  Sebring.*' 

The  complaint  then  proceeds  to  allege:  An  action  was  brought 
arjainst  the  railroad  company,  the  case  tried,  and  a  recovery  had,  and 
that  subsequently  the  proceeds  of  such  judgment,  amounting  to  $13,- 
482,  was  deposited  with  the  First  National  Bank  of  Olean,  N.  Y.,  to 
be  distributed  according  to  law.  That  the  defendant  Sebring  denies 
any  right  of  the  plaintiff  to  participate  in  the  distribution  of  saicj  sum, 
or  any  right  or  interest  therein.  The  plaintiff  alleges  that  by  virtue  of 
his  agreement  with  the  defendant  Sebring  he  is  entitled  to  15  per  cent, 
of  the  recovery.  He  therefore  prays  for  a  judgment  declaring  he  has 
a  lien  on  the  moneys  now  in  the  hands  of  the  bank  to  the  extent  of 
15  per  cent,  thereof,  and  that  he  is  entitled  to  receive  the  same  from 
the  bank,  and  that  the  bank  be  restrained  from  paying  out  said  fund, 
or  any  portion  thereof. 

The  defendant  Sebring  demurs  to  the  complaint  on  the  ground  it 
fails  to  state  a  cause  of  action  against  him,  and  urges,  first,  that  the 
alleged  agreement  is  void  as  in  violation  of  section  270  of  the  Penal 
Law  (Consol.  Laws,  c.  40),  which  provides  as  follows : 

»  "It  shall  be  unlawful  for  any  natural  person  to  practice  or  appear  as  at- 
torney-at-law  or  as  attorney  and  counselor  at  law  for  another  in  a  court  of 
record  In  this  state  or  In  any  court  In  the  city  of  New  York,  or  to  make  it  a 
business  to  practice  as  an  attorney  at  law,  or  as  an  attorney  and  counselor 
at  law  for  another  in  any  of  said  courts,  or  to  make  It  a  business  to  solicit 
employment  for  a  lawyer  or  to  furnish  attorneys  or  counsel  or  an  attorney 
and  counselor  to  render  legal  services.  •  ♦  •  Any  person  violating  the 
provisions  of  this  section  is  guilty  of  a  misdemeanor  and  it  shall  be  the  duty 
of  the  district  attorneys  to  enforce  the  provisions  of  this  section  and  to  prose- 
cute aU  violations  thereof." 

[1]  There  can  be  no  question  that,  had  this  statute  been  in  force  at 
the  time  the  alleged  contract  was  made,  it  would  have  been  in  vio- 
lation thereof  and  void.  This  provision  of  the  Penal  Law  did  not 
become  a  law  until  1917,  whereas  the  alleged  contract  was  made  prior 
to  its  passage.  Consequently  section  270  of  the  Penal  Law  cannot 
be  deemed  to  take  away  or  affect  any  right  which  may  have  been  at- 
tached under  the  contract.  The  section  is  not  retroactive  in  its  provi- 
sions. As  much  as  contracts  of  the  nature  set  up  in  the  complaint 
are  to  be  condemned,  nevertheless  the  Court  of  Appeals,  in  Irwin  v. 
Curie,  171  N.  Y.  409,  64  N.  E.  161,  58  L.  R.  A.  830,  has  upheld  their 
validity  when  sought  to  be  enforced  against  an  attorney. 

[2]  There  is,  however,  another  ground  upon  which  it  is  urged  the 
plaintiff  is  not  entitled  to  recover  in  this  action  upon  the  complaint 
as  it  stands,  and  that,  in  substance,  is  that  the  plaintiff  is  not  entitled 
to  the  equitable  relief  asked,  or  any  other  relief.  In  the  last  analysis 
the  complaint  set  up  an  agreement  by  and  between  the  plaintiff  and 
Sebring  by  which  the  plaintiff  was  to  receive  a  percentage  of  the 
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recovery  for  procuring  the  business  for  Sebring.  Then  follow  alle- 
gations to  the  effect  that  the  defendant  Sebring  refuses  to  recognize 
the  plaintiff's  rights  in  the  fund  now  on  deposit  with  the  bank  defend- 
ant, followed  by  a  prayer  for  judgment  that  the  plaintiff  may  be  de- 
clared to  have — 

**a  lien  upon  the  money  now  in  the  hands  of  the  First  National  Bank  of  Olean, 
N.  y.,  to  the  extent  of  15  per  cent  thereof  under  and  by  virtue  of  his  eon- 
tract  with  the  defendant  Long  and  the  defendant  Sebring,  and  that  he  be  en- 
titled to  receive  the  same  from  said  bank." 

The  action  appears  to  be  purely  one  in  equity,  seeking  equitable  re- 
lief, and  the  establishment  of  a  lien  on  the  recovery  in  favor  of  Mrs. 
Long.  It  is  well  established,  however,  that  the  plaintiff  has  po  lien 
on  a  recovery  such  as  was  had  in  the  action  against  the  Pennsylvania 
Railroad  Company.  The  statutory  lien  conferred  by  section  475  of 
the  Judiciary  Law  (Consol.  Laws,  c.  30)  is  given  to  the  attorney  of 
record  only.  Weinstein  v.  Seidmann,  173  App.  Div.  219,  159  N.  Y. 
Supp.  371— citing  Harding  v.  Conlon,  146  App.  Div.  842,  846,  131 
N.  Y.  Supp.  903 ;  Schiefer  v.  Freygang,  141  App.  Div.  236,  125  N.  Y. 
Supp.  1037;  Matter  of  Heinsheimer,  214  N.  Y.  361,  108  N.  E.  636, 
Ann.  Cas.  1916E,  384;  Matter  of  Rieser,  137  App.  Div.  177,  121 
N.  Y.  Supp.  1070. 

Certainly  a  layman  is  given  no  lien  whatever.  If  the  law  gives  no 
lien,  it  is  difficult  to  see  how  one  may  be  obtained  by  an  action  in 
equity.  If  the  plaintiff  has  any  cause  of  action,  it  would  seem  that 
it  is  purely  a  common-law  action  upon  contract  against  the  defendant 
Sebring.  In  such  an  action,  if  defended,  each  party  would  be  entitled 
to  a  jury  on  the  issues  presented.  Certainly  we  are  unable  to  discover 
how  the  plaintiff  can  maintain  his  action  in  its  present  form. 

We  think  the  demurrer  must  be  sustained.  While  we  are  unable 
to  now  see  how  by  an 'amended  complaint  the  plaintiff  can  convert 
his  action  into  one  at  law,  especially  as  against  all  the  defendants  now 
sued,  nevertheless  leave  is  given  the  plaintiff  to  serve  an  amended 
complaint,  on  payment  of  costs  of  the  demurrer. 


{VJ^  App.  Div.  5) 

PARDEE  V.  RAYFIELD,  District  Superintendent  of  Seliools,  et  al. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.     May  5,  1920.) 

L  Constitutional  law  ^=>10<^Taxpayer  has  no  vested  right  in  statutory 
privileges  or  immunities. 

Citizen  or  taxpayer  has  no  vested  right  in  statutory  privileges,  ex- 
emptions, or  immunity  from  taxation. 
2.  Taxation  <d=s=>25-*LegiBlative  power  restricted  only  by  state  or  federal  Con- 
stitution. 

Power  and  authority  to  impose  taxes  rests  exclusively  with  Legislature, 
and  is  absolute,  except  as  restricted  by  Constitution  of  state  or  nation; 
all  incidents  of  taxation,  except  as  restricted,  being  within  its  control 
and  discretion. 
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3.  Constktational  law  ^==>186 — ^Adjustment  between  school  distrlets  of  money 

expended  for  construction  not  unconstitutional,  though  retroactive. 

Fact  that  statute  proTlding  for  adjustment  of  moneys  expended  In 
school  c^)ustruction  between  a  town  school  unit  and  district  units  (Edu- 
cation Law  [Consol.  Laws,  c.  16]  |  11a,  as  added  by  Laws  1919,  c.  661)  Is 
retroactive,  does  not  make  it  unconstitutional. 

4.  Schools  and  sdiool  districts  <&=»108(2) — ^Tax  for  expense  of  new  schoolhouse 

could  be  levied  against  district  as  it  existed  prior  to  act  of  1917. 

Legislature  bad  power,  when  it  enacted  town  school  unit  law  (Edu- 
cation Law,  art.  11a,  as  added  by  Laws  1917,  c.  328),  to  provide  that  ex- 
pense of  building  a  new  schoolhouse  in  any  district  should  all  be  paid  by 
a  tax  charged  against  such  district  as  it  existed  before  the  enactment  ot 
the  law. 

5.  Constitutional  law  ^=^100— Taxpayer  without  vested  right  to  have  tax  ap- 

portionment remain  unaltered. 

Fact  that  Legislature,  when  it  enacted  town  unit  school  law  (Educa- 
tion Law,  art  11a,  as  added  by  Laws  1917,  c.  328),  did  not  make  whole 
cost  of  school  charge  against  district,  but  distributed  it  over  whole  town 
school  unit,  resulting  in  lower  tax  for  taxpayers  of  such  district,  did  not 
give  taxpayer  vested  right  to  have  tax  remain  unaltered;  Education 
Law,  §  11a,  as  added  by  Laws  1919,  c.  561,  providing  for. different  appor- 
tionment being  constitutional,  Legislature  having  same  discretion  to  re- 
apportion burden  as  it  had  in  first  instance  to  determine  tax  district 
which  should  bear  expense. 

6.  Constitutional  law  ^=^193 — ^Legislature  may  by  curative  act  validate  any- 

thing it  could  have  authorized. 

Legislature  may  validate  retrospectively  any  proceeding  which  It  might 
have  authorized  in  advance,  and  may  cure  by  subsequent  statute  what  it 
might  have  dispensed  with  altogether. 

Appeal  from  Special  Term,  Monroe  County. 

In  the  matter  of  the  application  of  G.  Herbert  Pardee,  individually 
and  as  taxpayer  in  School  District  N0..I  of  the  Town  of  Irondequoit, 
Monroe  County,  N.  Y.,  and  on  behalf  of  all  taxpayers  in  such  district 
similarly  situated,  for  a  writ  of  prohibition  against  Hon.  Wallace  W. 
Rayfield,  as  District  Superintendent  of  Schools  of  such  district, 
and  others.  From  an  order  denying  the  application,  relator  appeals. 
Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Van  Alstyne  &  Smyth,  of  Rochester,  for  relator. 
Horace  G.  Pierce,  of  Rochester,  for  trustees  of  school  district  No.  1, 
John  Van  Voorhis  Sons,  of  Rochester,  for  trustees  of  school  district 
No.  4. 

HUBBS,  J.  Chapter  328  of  the  Laws  of  1917  changed  the  school 
system  in  this  state  from  the  district  system  into  the  town  unit  system. 
It  placed  all  of  the  district  schools,  except  union  schools,  under  the 
management  and  control  of  a  township  school  board,  and  the  offices  of 
the  old  school  districts  were  abolished.  Before  the  new  town  unit 
system  had  been  in  force  for  a  year,  chapter  328  of  the  Laws  of  1917, 
under  which  it  was  created,  was  repealed  by  ^chapter  199  of  the  Laws 
of  1918,  and  the  district  system  of  schools  was  restored.  Chapter  183 
of  the  Laws  of  1919  amended  chapter  199  of  the  Laws  of  1918,  by 
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enacting  a  new  section  (section  7a),  which  provided  that  the  obligation 
of  bonds  issued  by  the  town  boards  of  education  should  not  be  im- 
paired, but  that,  when  issued  for  the  benefit  of  the  schools  of  a  town 
generally,  the  obligation  should  be  apportioned  among  the  school 
districts  of  the  town^flpi  proportion  to  the  benefits  received.  It  also  pro- 
vided that,  when  bmds  had  been  issued  for  the  erection  of  a  new 
school  building  within  a  particular  district,  such  bonds  should  be  a 
charge  upon  the  particular  district  wherein  the  new  building  was 
erected. 

It  will  be  noted  that  this  statute  only  provided  for  cases  where  there 
was  an  outstanding  indebtedness,  evidenced  by  bonds  or  other  evi- 
dences of  indebte<£iess.  Chapter  561  of  the  Laws  of  1919,  by  sec- 
tion 11a,  provided,  however,  that: 

**In  a  town  or  a  town  school  unit  in  which  the  financial  affairs  have  not 
been  settled  ♦  •  •  and  where  it  appears  that  the  board  of  education 
of  such  town  or  town  school  unit  constructed  •  ♦  •  a  school  building  in 
a  district  of  suoh  town  or  town  school  unit  and  paid  for  the  same  out  of  Its 
annual  tax  budget  without  issuing  bonds  therefor  *  *  *  there  shall  be 
an  adjustmpnf-  of  the  moneys  received  and  expended  on  account  of  the  several 
school '  districts  in  said  town  or  town  school  unit  in  the  following  man- 
ner.   ♦    ♦    ♦»» 

The  statute  then  provided  a  method  by  which  the  Legislature  sought. 
to  bring  about  an — 

''equal  adjustment  as  between  the  several  school  districts  of  such  town  or  town 
school  unit  in  accordance  with  the  burdens  imposed  upon  and  benefits  received 
by  each  of  such  districts." 

This  last  statute  sought  to  provide  for  an  equitable  adjustment  be- 
tween districts  in  cases  where  a  new  school  building  had  been  erected 
and  fully  paid  for.  The  scheme  of  the  statutes  referred  to,  construed 
together,  was,  in  brief,  as  follows: 

(1)  To  abolish  the  old  school  district  system  and  substitute  in  its 
place  the  town  school  unit  system. 

(2)  To  abolish  the  new  town  school  unit  system,  so  provided  for, 
and  to  restore  the  old  district  system. 

(3)  To  provide  for  an  equitable  distribution  of  bonded  ijidebtedness 
contracted  while  the  town  unit  system  was  in  operation. 

(4)  To  provide  for  an  equitable  adjustment  between  the  school  dis- 
tricts, according  to  the  burdens  imposed  and  benefits  received,  where 
new  school  buildings  had  been  erected  and  fully  paid  for  out  of  the 
annual  tax  budget  of  the  town  school  unit. 

When  the  town  unit  system  went  into  eflFect  under  chapter  328 
of  the  Laws  of  1917,  there  were,  in  the  town  of  Irondequoit,  five  school 
districts.  The  new  town  unit  system  had  jurisdiction  over  all  of  these 
districts  except  No.  3,  which  was  a  union  school  district.  The  new 
board  of  education,  under  the  town  unit  system,  took  office  on  August 
1,  1917.  .Prior  thereto,  and  on  June  19,  1917,  the  schoolhouse  in  dis- 
trict No.  1  was  destroyed  by  fire.  On  July  6,  1917,  at  a  meeting  of 
the  taxpayers  of  the  district  a  resolution  was  duly  passed  authorizing 
the  trustees  of  said  district  to  build  a  new  schoolhouse  at  an  expense 
of  not  to  exceed  $7,000,  the  amount  of  money  on  hand. 
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After  the  board  of  education  for  the  town  came  into  office  on  Au- 
gust 1,  1917,  contracts  were  let  and  the  building  was  erected  at  a  cost 
of  about  $11,000.  The  $7^000  on  hand  in  district  No.  1  was  applied 
in  part  payment  of  the  $11,000  and  the  balance  was  included  in  the  an- 
nual budget  by  the  board  of  education  of  the  td^n  and  was  duly  col- 
lected from  the  taxpayers  of  said  town  school  iMit,  made  up  of  said 
four  old  school  districts.  The  $4,000  so  collected  was  used  to  pay 
the  balance  due  for  said  new  school  building  in  old  district  No.  1. 
Thereafter  proceedings  were  started,  under  section  11a  of  chapter  561 
of  the  Laws  of  1919,  to  have  the  school  commissioner  of  the  district — 

"make  an  apportionment  among  the  several  school  districts  of  the  town 
[school  unit],  so  that  there  shall  be  a  fair  and  equal  adjustment  as  between 
the  several  school  districts  of  such  ♦  •  ♦  school  unit,  in  accordance  with 
the  burdens  imposed  upon  and  benefits  received  by  each  of  such  districts." 

The  school  commissioner  started  to  hold  a  hearing,  in  accordance 
with  said  statute,  when  the  relator  sued  out  a  writ  of  prphibition.  Up- 
on the  return  of  the  writ,  the  Special  Term  dismissed  the  same,  and  the 
relator  -has  appealed  to  this  court. 

It  is  earnestly  urged  by  the  counsel  for  the  relator  that  the  said 
school  commissioner  is  without  jurisdiction  to  act  in  the  premises, 
because  said  section  Ua  of  chapter  561  of  the  Laws  of  1919  is  uncon- 
stitutional and  void.  While  the  arguments  of  the  relator  are  stated  in 
various  forms,  they  are  all  based,  in  substance,  upon  the  proposition 
that  relator  is  immune  from  further  taxation  on  account  of  the  ex- 
pense of  building  the  schoolhouse,  because  he  has  paid  the  tax  legally 
levied  by  the  town  board  of  education,  that  the  action  of  said  board 
was  final,  judicial,  and  established  in  him  a  contract  right  not  to  be 
taxed  further  for  the  same  purpose ;  that  such  right  is  a  vested  right, 
not  subject  to  be  disturbed  by  an  act  of  the  Legislature;  and  that  the 
act  in  question  is  retroactive  and  void  under  the  federal  and  state  Con- 
stitutions. 

[  1  ]  There  is  no  claim  that  the  relator  had  an  express  contract  of 
immunity  from  further  liability  to  pay  a  tax  on  account  of  the  new 
school  building.  If  the  relator  and  the  other  taxpayers  of  school 
district  No.  1  are  exempt  from  further  taxation  on  account  of  the  ex- 
pense of  constructin|;  said  school  building,  it  must  be  because  of  some 
constitutional  provision  giving  such  exemption.  There  is  no  such  con- 
stitutional right  as  is  contended  for  by  the  relator.  A  citizen  or  tax- 
payer has  no  vested  right  in  statutory  privileges,  exemptions,  or  im- 
munity from  taxation.  12  Corpus  Juris,  968;  Brearley  School, 
Limited,  v.  Ward,  201  N.  Y.  358,  94  N.  E.  1001,  40  L.  R.  A.  (N.  S.) 
1215,  Ann.  Cas.  1912B,  251;  Durrett  v.  Davidson,  122  Ky.  851,  93 
S.  W.  25,  8  L.  R.  A.  (N.  S.)  546. 

The  whole  argument  of  the  relator  is  based  upon  a  misconception  of 
the  sovereign  power  of  the  Legislature  to  tax.  Every  question  raised 
upon  this  appeal  has  been  frequently  raised  and  passed  upto  by  the 
courts.  They  are  old  questions  under  a  new  and  unusual  state  of 
facts.  Nevertheless  under  the  old  and  oft-restated  principles,  govern- 
ing the  power  and  authority  of  the  state  to  tax  and  the  construction 
of  the  tax  laws  by  the  courts,  must  be  found  the  principles  which  are 
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decisive  of  the  questions  which  are  here  raised  under  an  unusual 
situation. 

"The  power  of  taxation  rests  upon  necessity,  and  is  an  essential  and  in- 
herent attribute  of  sovereignty,  belonging  as  A  matter  of  right  to  every  in- 
dependent state  or  government,  and  It  Is  as  extensive  as  the  range  of  sub- 
jects over  which  the  power  of  that  government  extends."  37  Oyc.  715;  People 
V.  Pitt,  169  N.  Y.  521,  02  N.  B.  662,  58  L.  R.  A.  372. 

[2]  The  power  and  authority  to  impose  taxes  is  vested  exclusively 
in  the  Legislature.  That  power  is  absolute,  except  as  restricted  by  the 
Constitution  of  the  state  or  nation.-  It  is,  for  it  to  determine,  and  its 
determination  is  final,  within  said  restriction,  upon  all  matters  involving 
the  purpose  of  a  tax,  its  extent,  apportionment,  upon  what  property  or 
class  of  persons  it  shall  operate,  whether  it  shall  be  general  or  limited, 
whether  it  shall  be  a  charge  upon  property,  upon  persons,  or  upon 
both,  arid  the  time  and  manner  of  its  collection.  All  of  the  incidents 
of  taxation  are  within  the  control  of  the  Legislature.  37  Cyc.  724; 
27  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  613;  People  ex  rel.  Griffin  v. 
Mayor,  4  N.  Y.  419,  55  Am.  Dec.  266;  Genet  v.  City  of  Brooklyn, 
99  N.  Y.  296,  1  N.  E.  777;  Gautier  v.  Ditmar,  204  N.  Y.  20,  97  N.  E. 
464,  Ann.  Cas.  1913C,  960. 

"In  the  absence  of  constitutional  restrictions,  the  power  of  the  Legislature 
In  regard  to  taxation  Is  practically  absolute  and  unlimited."    37  Cyc.  728. 

[8]  The  fact  that  the  statute  in  question  is  retroactive  does  not 
make  it  unconstitutional.  People  ex  rel.  Eckerson  v.  Board  of  Educa- 
tion, etc.,  of  School  District  No.  1  of  Haverstraw,  126  App.  Div.  414, 
110  N.  Y.  SuK).  769,  affirmed  193  N.  Y.  601,  86  N.  E.  1130. 

[4,  5]  The  Legislature  undoubtedly  had  the  power,  when  it  enacted 
the  town  unit  school  law  (chapter  328  of  the  Laws  of  1917),  to  pro- 
vide 'that  the  expense  of  building  a  new  schoolhouse  in  any  district 
should  all  be  paid  by  a  tax  charged  against  that  school  district  as  it 
existed  before  the  enactment  of  said  law.  In  that  event  the  tax 
for  the  new  school  building  would  have  been  assessed  against  district 
No.  1.  That  would  have  required  the  appellant,  a  taxpayer  in  that  dis- 
trict, to  pay  his  share  of  the  total  cost  of  the  new  building.  The 
power  of  the  Legislature  to  enact  such  a  law  is  not  questioned.  The 
fact  that  the  Legislature  did  not  make  the  whole  cost  of  the  school- 
house  a  charge  against  district  No.  1,  but  distributed  it  over  the  whole 
town  school  unit,  resulted  in  a  lower  tax  for  the  taxpayers  of  said 
district,  including  the  relator.  That  fact  did  not,  however,  give  the 
relator,  and  the  other  taxpayers  of  district  No.  1,  a  vested  right  to 
have  the  said  tax  remain  unaltered.  The  Legislature  had  the  same 
discretion  to  reapportion  such  burden  as  it  had  in  the  first  instance  to 
determine  the  tax  district  which  should  bear  the  expense  of  the  new 
building.  What  it  could  have  done  in  the  first  instance  it  could  do  by 
subsequent  enactment.  The  control  of  the  Legislature  over  the 
subject  did  not  end  with  the  passage  of  the  act  in  question.  The  new 
condition  which  arose  when  the  town  school  unit  act  was  repealed  call- 
ed upon  the  Legislature  to  enact  a  new  law  for  the  purpose  of  bringmg 
about  a  just  and  equitable  distribution  of  the  burden. 
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Almost  the  exact  situation  disclosed  in  this  case  existed  in  the  case 
of  Durrett  v.  Davidson,  122  Ky.  851,93  S.  W.  25,  8  L.  R.  A.  (N.  S.) 
546.  A  statute  of  the  state  of  Kentucky  provided  for  the  building  of 
turnpikes,  and  made  one-half  of  the  cost  of  the  same  a  charge  against 
the  road  district  and  the  other  one-half  against  the  general  district  at 
large.  It  was  subsequently  discovered  that  the  charge  against  the 
road  district  property  owners  was  inequitable  and  unjust  and  the  Leg- 
islature passed  another  act  reapportioning  the  tax,  shifting  the  burden 
from  the  road  district  property  owners  to  the  property  owners  in  the 
general  district,  thereby'  greatly  increasing  the  tax  of  the  property 
owners  in  the  general  district,  outside  of  the  road  district.  The  stat- 
ute was  attacked  upon  the  ground  that  it  was  unconstitutional,  and  the 
same  arguments  were  advanced  as  in  this  case.  The  court  held  the  act 
to  be  constitutional.  It  held  that  the  fact  that  it  was  retroactive  did 
not  affect  its  validity.    In  the  course  of  the  opinion  the  court  s^id : 

"The  appellant  had  no  vested  right  in  Immunity  fr<Kn  taxation.  It  is  not, 
of  course,  pretended  that  she  had  any  special  contract  of  immunity,  and,  m 
the  absence  of  such,  no  vested  right  could  accrue  to  her  out  of  the  fact  that 
the  Legislature,  in  the  original  apportionment  of  the  burden  for  paying  the 
turnpike  bonds,  placed  upon  her  land  less  than  might  have  been  done.  It  is 
not  disputed,  and,  indeed,  cannot  be,  that  the  Legislature  had  the  power,  origi- 
nally, to  provide  for  the  building  of  the  tumpil^es  in  question  by  a  general  tax 
over  the  whole  county,  which,  of  course,  would  have  included  appeUant*s  land ; 
that  it  did  not  do  so,  but  placed  upon  her  land  only  one-half  the  burden,  may  be 
considered  an  act  of  grace,  not  of  right ;  and  she  has  no  complaint  now  that 
the  grace  of  the  sovereign  has  been  withdrawn,  and  the  burden  reapportioned, 
as  might  originally  have  been  done.*' 

Many  cases  are  cited  in  a  note  to  this  case  in  8  L:  R.  A.  (N.  S.)  546. 

[6]  The  law  of  this  state  seems  to  be  settled,  by  a  long  line  of  cases 
going  back  to  the  earliest  days,  to  the  effect  that  what  the  Legislature 
could  originally  have  done  it  can  do  by  ratification  and  confirmation 
subsequently.  That  which  the  Legislature  might  have  dispensed  with 
altogether,  by  a  prior  statute,  may  be  cured  by  a  subsequent  statute. 
The  Legislature  may  validate  retrospectively  any  proceeding  which 
it  might  have  authorized  in  advance.  Statements  of  the  general  rule 
substantially  like  the  above  statement  are  found  in  many  decisions. 
Vandeventer  v.  Long  Island  City  et  al.,  139  N.  Y.  136,  34  N.  E.  774; 
Smith  V.  City  of  Buffalo,  159  N.  Y.  427,  54  N.  E.  62;  People  ex  rel. 
Am.  Ex.  Nat.  Bank  v.  Purdy,  196  N.  Y.  282,  89  N.  E.  838;  In  the 
Matter  of  Van  Antwerp  et  al.,  56  N.  Y.  261. 

In  the  case  of  People  ex  rel.  Lucey  v.  Molloy,  35  App.  Div.  136, 
54  N.  Y.  Supp,  1084,  affirmed  161  N.  Y.  621,  55  N.  E.  1099,  on  opinion 
below,  the  question  was  whether  or  not  a  statute  was  valid  which 
attempted  to  charge  against  the  city  of  Troy,  at  large,  the  amount  of 
an  assessment  made  against  certain  abutting  property  owners  on  a 
certain  street,  and  which  required  the  city  to  refund  to  such  property 
owners  certain  taxes  paid  by  them.  The  statute  was  held  to  be  valid. 
In  the  opinion  in  the  Appellate  Division  it  was  said : 

"It  cannot  be  said,  with  respect  to  the  power  of  taxation,  which  ia  plenary 
except  as  limited  by  the  Constitution,  that  the  Legislature  cannot  by  further 
legislation  revise  and  correct  its  enactments,  so  as  to  accomplish  in  the  fiiuil 
result  the  same  justice  which,  .it  may  be  presumed,  it  would  have  provided 
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for  in  the  first  InstaDoe,  if  it  could  have  foreseen  the  actual  results  to  foUow 
upon  its  first  enactments.  Genet  v.  Olty  of  Brooklyn,  d9  N.  Y.  801 ;  State  of 
New  York  v.  CJonnty  of  Kings,  125  N.  Y.  320;  People  v.  Supervisors,  67  N.  Y. 
115;   People  ex  rel.  Otsego  Comity  Bank  v.  Supervisors,  51  N.  Y.  409." 

See,  also.  Matter  of  Lockitt,  58  Misc.  Rep.  5,  110  N.  Y.  Supp.  32; 
People  ex  rel.  Eckerson  v.  Board  of  Education,  etc.,  of  School  District 
No.  1  of  Haverstraw,  126  App.  Div.  414, 110  N.  Y.  Supp.  769,  affimed 
193  N.  Y.  601,  86  N.  E.  1130. 

In  the  case  of  State  of  New  York  v.  Kings  County,  125  N.  Y.  312, 
26  N.  E.  272,  the  court  said: 

"Principles  of  justice,  as  well  as  equity,  r^uire  tbat  irregnlnritiee  pro- 
duced by  the  operation  of  statates  should  be  remedied  by  the  Legislature." 

The  question  of  how  the  equities  shall  be  adjusted  in  this  case  is  not 
here,  as  the  school  commissioner  has  not  been  allowed  to  proceed 
with  the  hearing  as  required  by  statute.  It  may  be  that  such  an  ad- 
justment will  be  made  that  the  relator  and  all  other  taxpayers  will  be 
entirely  satisfied.  If  they  are  not,  they  have  a  remedy  by  appeal  pro- 
vided in  the  statute.  All  we  are  required  to  pass  upon  is  the  con- 
stitutionality of  the  statute,  and  we  are  satisfied  that  it  is  a  valid  and 
constitutional  act. 

The  only  other  case  which  has  arisen  under  the  statute  in  question 
which  has  been  called  to  our  attention  is  the.  case  of  People  ex  rel 
Hill  y.  Williams,  190  App.  Div.  534,  179  N.  Y.  Supp.  773,  in  the 
Second  Department.  There  the  question  passed  upon  was  whether 
or  not  the  reapportionment  made  by  the  school  commissioner  was  au- 
thorized by  the  statute.  The  court  treated  the  statute  as  valid,  and  it 
does  not  appear  from  the  opinion  that  the  constitutionality  of  the 
statute  was  questioned. 

Order  affirmed,  with  costs.    All  concur. 


(191  App.  Div.  628) 

PEOPLE  ex  rel.  RECESS  EXPORTING  &  IMPORTING  CORPORATION  v. 
HUGO,  Secretary  of  Htote. 

(Supreme  Court,  Appellate  Division,  Third  Department.     May  5,  1920.) 

1.  Corporations  <&=»71—- Right  to  preferences  for  stockholders  as  to  corporate 

stock  held  not  affected  by  statute. 

The  right  to  make  such  preferences  between  stockholders  as  to  its  stock 
as  may  seem  best  in  the  certificate  of  incorporation  of  a  business  corpora- 
tion is  not  affected  by  Stock  Corporation  Law,  S  61,  permitting  a  stock 
corporation  to  issue  common  stock  and  different  classes  of  preferred  stock, 
nor  by  Business  Corporations  Law,  |  2,  subd.  3,  requiring  the  certificate  to 
state  the  amount  of  capital  stock  and  the  proportionate  amount  of  pre- 
ferred  stock. 

2.  Corporations  ^=»71 — ^Preferences  between  preferred  and  eommon  stock 

held  not  against  public  policy. 

A  certificate  of  reorganization  of  a  business  corporation,  changing  the 
common  stock  to  stock  without  any  nominal  or  par  value,  and  providing 
that  upon  liquidation,  distribution  of  capital  assets,  dissolution,  or  wind- 
ing up  of  corporation,  the  assets  and  funds  shall  be  distributed  so  far  as 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Disosts  A  Indexes 
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the  same  may  lawfully  be  done,  among  the  holders  of  Btock,  by  paying  the 
preferred  stockholders  120  per  cent,  of  the  par  value,  together  with  un- 
paid accumulated  dividends  and  accrued  dividends,  and  to  the  common 
stock  the  remainder  of  the  assets,  /teW  not  a  preference  so  unreasonable 
and  unjust  as  to  be  against  public  policy,  in  view  of  Stock  Corporation 
Law,  fr  19,  relating  to  stock  Issues. 

Appeal  from  Special  Term,  Albany  County. 

Proceeding  for  a  peremptory  writ  of  mandamus  by  the  People,  on 
the  relation  of  the  Recess  Exporting  &  Importing  Corporation,  against 
Francis  M.  Hugo,  as  Secretary  of  State,  to  require  him  to  file  relator's 
certificate  of  reorganization.  From  an  order  denying  the  application, 
relator  appeals.    Reversed,  and  writ  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Hornblower,  Miller,  Garrison  &  Potter,  of  New  York  City  (Sher- 
wood E.  Hall,  of  New  York  City,  of  counsel),  for  appellant 

Charle*  D.  Newton,  Atty.  Gen.  (Frank  S.  Sharp  and  C.  T.  Dawes, 
Deputy  Attys.  Gen.,  of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  The  certificate  of  reorganization 
changes  the  common  stock  to  stock  without  any  nominal  or  par  value, 
and  provides  that  upon  the  liquidation,  distribution  of  capital  assets, 
dissolution,  or  winding  up  of  the  corporation,  that  the  assets  and  funds 
shall  be  distributed,  so  far  as  the  same  may  lawfully  be  done,  among 
the  holders  of  the  stock,  by  paying  the  preferred  stockholders  120  per 
cent,  of  the  par  value  thereof,  together  with  all  unpaid  accumulated 
dividends  and  the  accrued  dividends  thereon,  and  to  the  common  stock 
the  remainder  of  the  assets.  The  secretary  of  state,  considering  the 
provision  illegal,  refused  to  file  the  certificate. 

[1]  In  the  absence  of  statutory  provision  to  the  contrary,  the  certify 
ic^ite  of  incorporation  of  a  business  corporation  may  make  such  pref- 
erences between  stockholders  as  to  its  stock  as  seem  best.  14  C.  J,  410, 
411.  Section  61  of  the  Stock  Corporation  Law  (Consol.  Laws,  c.  59) 
permits  a  stock  corporation  to  issue  preferred  stock  and  common  stock, 
and  different  classes  of  preferred  stock,  if  its  certificate  of  incorpora- 
tion so  provides,  or  if  all  stockholders  consent  in  writing,  or  upon  a 
two-thirds  vote  of  a  stockholders*  meeting  called  for  that  purpose,  but 
contains  no  requirement  as  to  what  either  kind  of  such  stocks  shall 
be.  Section  2,  subdivision  3,  of  the  Business  Corporations  Law  (Con- 
sol.  Laws,  c.  4)  requires  the  certificate  to  state  the  amount  of  the  capi- 
tal stock,  '*and  if  any  portion  be  preferred  stock,  the  preferences  there- 
of." These  statutory  provisions  are  in  line  with  the  general  rule  above 
stated. 

Section  19  of  the  Stock  Corporation  Law  was  first  brought  into  the 
statute  in  1912.  At  the  time  of  its  enactment  corporations  were  is- 
suing various  kinds  of  preferred  stock;  some  stocks  were  preferred 
as  to  dividends,  some  as  to  principal,  some  as  to  both,  and  some  had 
other  preferences ;  and  the  statute  must  be  construed  with  reference 
to  the  then  existing  conditions.  Section  19  permits  a  corporation  to 
issue  stock — 
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"Other  than  preferred  stock  havliig  a  preference  as  to  principal,  without  any 
nominal  or  par  value,  by  stating  In  such  certificate:  (1)  The  number  of 
shares  that  may  be  Issued  by  the  corporation,  and  If  any  of  such  shares  be 
preferred  stock,  the  preferences  thereof.  If  such  preferred  stock  or  any  part 
thereof  shall  have  a  preference  as  to  principal,  the  certificate  shall  state  the 
amount  of  such  preferred  stock  having  such  preference,  the  particular  char- 
acter of  such  preferences,  and  the  amount  of  each  share  thereof,  which  shall 
be  five  dollars  or  some  multiple  of  five  dollars,  but  not  more  than  one  hundred 
dollars." 

It  also  provides: 

"Each  share  of  such  stock  without  nominal  or  par  value  shaU  be  equal  to 
every  other  share  of  such  stock,  subject  to  the  preferences  given  to  the  preferred 
'stock  if  any  authorjlzed  to  be  issued.  Every  certificate  for  such  shares  without 
nominal  or  par  value  shall  have  plainly  written  or  printed  upon  Its  face  the 
number  of  such  shares  which  it  represents  and  the  number  of  such  shares  which 
the  corporation  is  authorized  to  issue,  and  no  such  certificate  shall  express  any 
nominal  or  par  value  of  such  shares.  The  certificates  for  preferred  shares 
having  a  preference  as  to  principal  shall  state  briefiy  the  amount  which  the 
holders  of  each  of  such  preferred  shares  shall  be  entitled  t6  receive  on  account 
of  principal  from  the  surplus  assets  of  the  corporation  in  preference  to  the 
holders  of  other  shares,  and  shall  stflite  briefly  any  other  rights  or  preferences 
given  to  the  holders  of  such  shares." 

The  object  of  this  section,  as  is  indicated  by  its  caption,  was  to 
provide  for  the  "issuance  of  shares  of  stock  without  nominal  or  par 
value."  While  permitting  such  shares  as  to  common  stock,  the  right 
is  denied  as  to  stock  preferred  as  to  principal,  which  must  be  of  the 
par  value  of  $5,  or  multiples  thereof,  but  not  more  than  $100.  There 
is  no  other  limitation  suggested  as  to  the  rights  of  the  preferred  stock- 
holders. The  certificate  must  state  the  number  of  shares  of  stock, 
and,  if  any  of  it  is  preferred,  "the  preferences  thereof,"  and  the  stock 
certificate,  where  there  is  a  preference  as  to  principal,  must  state  the 
amount  of  stock  having  such  preference  and  the  particular  character 
of  the  preference.  Again,  the  section  provides  that  certificates  for 
preferred  stock,  having  preference  as  to  principal,  shall  briefly  state 
the  amount  which  the  holders  of  each  of  such  shares  shall  be  en- 
titled to  receive  on  account  of  the  principal  from  the  surplus  assets, 
in  preference  to"  the  other  shares,  and  any  other  rights  or  preferences 
given  to  the  holders  of  such  stock.  These  provisions  show  that  the 
par  value  of  the  stock  is  not  the  precise  amoimt  which  the  holder  may 
receive  from  the  surplus  assets  upon  dissolution,  but  that  that  matter 
may  be  controlled  by  the  certificate  of  incorporation.  The  words 
"preference  as  to  principal"  are  used  in  describing  the  stock,  as  dis- 
tinguishing it  from  stock  which  is  preferred  as  to  dividends  only.  If 
the  Legislature  had  intended  to  limit  the  preference  to  the  par  value  of 
the  stock,  it  would  have  used  the  words  "par  value,"  instead  of  speak- 
ing of  "stock  preferred  as  to  principal."  The  word  "principal,"  as 
used,  is  descriptive  only,  and  not  a  limitation.  The  section  does  not 
purport  to  limit  the  preference,  but  only  requires  that  it  be  made  defi- 
nite and  certain. 

[2]  The  question  we  are  considering  has  no  practical  application 
to  a  going  concern,  but  only  becomes  important  when  a  corporation 
is  retiring  from  business  and  after  the  creditors  are  paid.    So  far  as 
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the  public  is  concerned,  at  any  time  while  the  corporation  is  alive, 
the  par  value  of  the  stock  is  important ;  but  upon  a  final  dissolution, 
and  after  all  debts  are  paid,  the  manner  in  which  the  surplus  shall  be 
distributed  among  the  stockholders  is  of  concern  to  them  only,  and 
may  be  a  matter  of  agreement  between  them.  Considering  the  fact 
that  the  common  stockholders  contribute  a  mere  trifle  to  the  business, 
perhaps  $5  per  share,  while  the  preferred  stockholders  finance  the  cor- 
poration, the  preferences  are  not  unreasonable— clearly  not  so  unjust 
as  to  be  against  public  policy. 

If  it  is  urged  that  the  provision  for  the  redemption  of  the  stock 
while  the  corporation  is  a  going  concern  may  prejudice  the  public, 
or  creditors,  a  sufficient  answer  is  that  the  Stock  Corporation  Law 
regulates  the  manner  in  which  the  capital  stock  of  a  corporation  may 
be  reduced,  and  safeguards  the  interests  of  the  public  and  the  credi- 
tors. 

We  therefore  oonclude  that  the  certificate  should  be  filed.  The  or- 
der appealed  from  should  be  reversed,  widi  $10  costs  and  disburse- 
ments, and  the  writ  granted,  with  $50  costs  and  disbursements.  All 
concur. 


(Ill  Misc.  Rep.  654) 

SCUWIMMER  et  al.  v.  ROTH  et  aL 

(Supreme  Ck)urt,  Special  Term  for  Trials,  Kings  CJounty.    May  14,  1920.) 

1.  Vendor  and  purchaser  <S=>341(5) — ^Purchaser  can  recover  payments  and 

cost  of  search,  when  title  fails. 

Tlie  purchaser  can  recover,  in  case  of  the  vendor's  inability  to  make  ti- 
tle, becaase  of  the  existence  of  unknown  mortgages,  the  amounts  paid  by 
him  on  the  contract,  with  interest,  and  the  expenses  of  the  search  of  title. 

2.  Vendor  and  purchaser '^=»351(  8) -^Innocent  vendor  not  liable  In  damages 

for  failure  of  title. 

Where  vendor  was  unable  to  make  title  because  of  the  existence  of 
VLortgages  of  which  he  had  no  knowledge,  the  purchaser  cannot  recover 
damages  for  the  breach  of  the  contract,  in  addition  to  the  payments  made, 
with  interest,  and  the  expenses  of  search,  though  he  could  recover  such 
damages  if  defendant  refused  arbitrarily  to  perform,  or  knowingly  con- 
tracted beyond  his  power,  or  was  guilty  of  fraud  or  bad  faith. 

3.  Vendor  and  purchaser  <^=>214(1)— On  failure  of  title  assignee  of  purchaser 

cannot  recover  from  vendor  money  paid  for  assignment. 

The  assignee  of  a  purchaser  cannot  recover  from  a  vendor,  who  was 
unable  to  make  title  because  of  mortgages*  unknown  to  him,  the  amount 
paid  the  original  purchaser  for  the  assignment,  since  the  original  pur- 
chaser could  not  have  recovered  such  amount  from  the  vendor,  and  the 
assignee  has  no  greater  rights. 

Action  by  Adolph  Schwimmer  and  another  against  Rosa  Roth  and 
others,  as  executors  under  the  last  will  and  testament  of  Henry  Roth, 
deceased,  and  another.  Judgment  directed  for  plaintiffs  for  the 
amount  paid  on  account  of  the  contract,  with  interest,  and  the  ex- 
penses of  the  search  of  title. 

Foster  &  Newman,  of  New  York  City  (Nathan  Ballin,  of  New  York 
City,  and  Benjamin  Arnest,  of  counsel),  for  plaintiffs. 
Oscar  A.  Lewis,  of  Brooklyn,  for  defendants. 

■^s»For  oilier  cases  see  same  topic  &  KBT-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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CROPSEY,  J.  The  plaintiffs  are  assignees  from  the  purchaser  un- 
der a  contract  for  the  sale  of  real  property  made  by  the  defendants. 
The  defendants  were  unable  to  make  title,  for  the  reason  that  the 
property  was  incumbered  by  mortgages  which  were  not  known  to 
the  defendants  to  exist.  A  mortgage  which  the  defendants  had  held 
on  the  property  was  foreclosed,  and  through  the  error  of  the  title 
company  its  search  failed  to  show  that  the  mortgages  in. question  were 
subject  to  the  one  being  foreclosed.  The  attorney,  relying  upon  the 
search,  did  not  make  the  holders  of  those  mortgages  parties.  After 
the  defendants  had  made  this  contract  to  sell,  and  the  existence  of  .the 
mortgages  was  revealed,  the  foreclosure  action  was  reopened,  the 
holders  of  the  mortgages  made  parties  and  the  property  resold.  This 
time,  however^  it  brought  far  more  than  the  price  for  which  the  de- 
fendants had  agreed  to  sell  it,  and  it  was  bought  in  by  a  third  party. 

[1,  2]  As  the  plaintiffs  cannot  haye  specific  performance,  the  only 
question  in  the  case  is  as  to  the  amount  for  which  they  should  have  a 
money  judgment.  That  the  plaintiffs  are  entitled  to  recover  the 
amount  paid  to  the  defendants  on  account  of  the  contract,  with  in- 
terest thereon,  and  the  expenses  of  the  search,  is  undisputed.  North- 
rid^e  v.  Moore,  118  N.  Y.  419,  23  N.  E.  570;  Walton  v.  Meeks,  120 
N.  Y.  79,  23  N.  E.  1115;  Matter  of  Strasburger,  132  N.  Y.  128, 
132,  30  N.  E.  379.  Whether  a  purchaser  is  also  entitled  to  damages 
depends  upon  whether  the  seller  acted  in  g6od  faith  and  was  not 
guilty  of  fraud.  If  he  refused  arbitrarily  to  perform,  or  knowingly 
contracted  beyond  his  power,  or  has  been  guilty  of  fraud  or  bad  faith, 
the  purchaser  may  recover  his  damages  in  addition.  Pumpelly  v. 
Phelps,  40  N.  Y.  59,  66,  67,  100  Am.  Dec.  463;  Cockcroft  v.  N.  Y. 
&  H.  R.  R.  Co.,  69  N.  Y.  201,  204;  Marsh  v.  Johnston,  125  App.  Div. 
597,  109  N.  Y;  Supp.  1106.  Upon  the  record  in  this  case  it  must  be 
found  that  the  defendants  acted  in  entire  good  faith,  and  that  there 
was  no  fraud,  and  that  their  failure  to  perform  was  not  due  to  any 
fault  on  their  part.    Hence  the  plaintiffs  cannot  recover  any  damages. 

[3]  But  the  plaintiffs  paid  to  the  original  purchaser,  as  a  consid- 
eration for  the  assignment  of  the  contract,  $500  more  than  the  pur- 
chase price,  and  they  claim  they  are  entitled  to  recover  this  sum,  even 
though  damages  be  denied  them.  If  the  plaintiffs  were  entitled  to 
damages,  this  sum  would  be  a  part  of  them,  for  the  damages  would 
be  the  difference  between  the  contract  price  and  the  value  of  the  prop- 
erty; and  while  this  sum  of  $500  would  not  represent  an  actual  profit 
to  the  plaintiffs,  it  would  represent  a  part  of  the  profit  on  the  con- 
tract, if  the  value  of  the  property  exceeded  the  contract  price  by 
that  or  a  greater  sum.  Had  the  original  purchaser  sued  the  defend- 
ants, of  course,  this  sum  could  not  have  been  recovered;  and  this 
would  be  true,  even  though  he  could  have  established  that  he  could 
have  sold  his  contract  at  a  profit  of  $500.  On  what  theory  can  the 
plaintiffs  recover  what  their  assignor  could  not?  The  defendants 
made  no  agreement  with  the  plaintiffs.  They  are  under  no  different 
liability  to  them  than  to  the  original  purchaser.  The  contract  by  its 
terms  does  permit  of  its  assignment,  but  it  does  not  follow  that  the 
defendants  are  liable  for  any  greater  sum  because  of  this.    There 
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is  no  agreement  to  that  effect.  There  is  nothing  to  show  that  it  was 
within  the  "contemplation  of  the  parties"  that  the  sellers  should  be 
liable  for  any  sum  that  might  be  paid  upon  a  sale  of  the  contract,  and 
it  is  upon  that  ground  that  the  expenses  of  the  search  are  held  to  be 
recoverable.  Northridge  v.  Moore,  118  N.  Y.  419,  423,  23  N.  E. 
570. 

The  rule  of  damages  in  these  cases  of  breach  of  contract  to  sell 
real  property  is  an  anomaly  in  the  law.  It  differs  from  the  general 
rule  applicable  to  contracts  for  the  sale  of  goods;  and  the  rather 
arbitrary  rule,  already  stated,  is  said  in  the  leading  case  on  this  subject 
to  be  sustained  upon  the  ground  of  an  implied  understanding  of  the 
parties.  Flureau  v.  Thoi:nhill,  2  Wm.  Black.  1076.  In  this  state  the 
rule  is  the  same  as  is  the  English  rule.  Here  it  is  based  upon  the 
analogy  between  this  class  of  cases  and  actions  for  breach  of  covenant 
of.  warranty  of  title.  Peters  v.  McKeon,  4  Denio,  546 ;  Pumpelly 
V.  Phelps,  40  N.  Y.  59,  64,  100  Am.  Dec.  463;  Walton  v.  Meeks, 
120  N.  Y.  79,  83,  23  N.  E.  1115.  In  an  action  for  breach  of  war- 
ranty, the  rule  of  damage  is  the  value  of  the  land  when  the  warranty 
was  made,  and,  since  the  action  for  mesne  profits  came  into  use, 
interest  thereon,  and  the  amount  paid  for  the  property  conclusively 
established  its  value.  Staats  v.  Ten  Eyck,  3  Caines,  111  (f),  2  Am. 
Dec.  254;  Jenks  v.  Quinn,  61  Hun,  427.  434-436,  16  N.  Y.  Supp. 
240,  affirmed  137  N.  Y.  223,  33  N.  E.  376;  Jacobs  v.  Schulte,  153 
App.  Div.  693,  694,  138  N.  Y.  Supp.  768;  Hunt  v.  Hay,  156  App. 
Div.  138,  141,  140  N.  Y.  Supp.  1070.  So  it  has  been  held  that  a 
purchaser  cannot  recover  for  improvements  made  in  reliance  upon  the 
contract  being  performed,  nor  for  the  fees  of  an  architect  for  drawing 
plans  for  a  building  to  be  erected,  in  the  absence  of  fraud  or  bad 
faith  on  the  part  of  the  seller.  Walton  v.  Meeks,  120  N.  Y.  79,  83, 
23  N.  E.  1115;  Prentice  v.  Townsend,  143  App.  Div.  *151,  154,  127 
N.  Y.  Supp.  1006.  The  same  rule  must  apply  to  the  assignee  of  a 
purchaser  as  would  obtain  in  an  action  brought  by  the  purchaser. 
Sweet  V,  Bradley,  24  Barb.  549;  3  Sedgwick  on  Damages  (9th  Ed.) 
par.  961. 

The  plaintiffs  are  entitled  to  judgment  for  the  amount  paid  to  de- 
fendants on  account  of  the  contract,  with  interest,  and  the  expenses 
of  the  search.  No  costs  are  allowed.  The  findings  and  judgment 
should  be  settled  on  notice. 
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(191  App.  Div.  793) 

CORNEY  ▼.  KUNE  BLDG.  A  CONST.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  14,  1920.) 

1.  Speeifle  performance  ^=»105(l)^Vendee  majr  gae  before  date  for  passing 

of  title,  on  refusal  to  recognize  validity  of  eontraet. 

If  vendor  in  contract  for  sale  of  land  refuses  to  recognize  its  validity, 
vendee  can  sue  immediately  for  specific  performance,  before  contract  time 
for  passing  of  title ;  rule  limiting  actions  at  law  for  anticipatory  breach 
of  contract  to  those  based  on  contracts  to  marry,  for  personal  services, 
and  for  the  manufacture  and  sale  of  goods,  not  applying. 

2.  Specific  performance  <e=^,  33(1)— Contract  not  enforced,  unless  mutual  in 

obligation  and  remedy. 

A  contract  wlU  not  be  specifically  enforced,  unless  it  is  mutual,  not  only 
in  its  obligation,  but  in  its  remedy. 

3.  Specific  performance  <@»32  (3)  ^Contract  held  to  possess  mutuality  of  ob- 

ligation as  basis  for  suit. 

Where  buyer  and  seller  signed  a  contract  for  the  sale  of  land,  which 
was  by  Its  terms  an  "agreement"  between  the  parties,  and  the  buyer  paid 
$200  as  part  of  the  consideration,  the  contract  did  not  lack  mutuality  of 
obligation,  so  as  to  bar  specific  performance. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Nehemiah  P.  Corney  against  the  Kline  Building  &  Con- 
struction Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

Frank  W.  Holmes,  of  Brooklyn,  for  appellant.  . 
Adolph  Feldblum,  of  New  York  City  (Henry  Muller,  of  Brookl}Ti, 
on  the  brief),  for  respondent. 

BLACKMAR,  J,  The  contract  for  the  sale  of  the  real  property 
was  m^e  on  the  17th  of  June,  1919.  The  plaintiff,  who  was  the 
purchaser,  paid  $200  on  signing  the  contract;  $1,200  was  to  be  paid 
on  Jime  20th;  and  the  title  was  to  be  closed  on  July  ISth.  On  June 
20th,  at  the  appointed  place,  the  plaintiff  attended  and  tendered  the 
$1,200,  but  the  defendant  refused  it  and  repudiated  the  contract,  claim- 
ing that  it  could  not  be  enforced  against  him.  The  plaintiff  thereupon 
began  this  action,  without  awaiting  the  time  fixed  for  closing  the  title. 
He  obtained  a  judgment  for  specific  performance  according  to  the 
terms  of  the  contract,  and  the  defendant  appeals,  claiming  that  the 
action  was  prematurely  brought. 

[1]  The  rule  which  limits  actions  at  law  for  anticipatory  breach  of 
contract  to  those  based  on  contracts  to  marry,  for  personal  services, 
and  for  the  manufacture  and  sale  of  goods  (Kelly  v.  Security  Mutual 
Life  Ins.  Co.,  186  N.  Y.  16,  78  N.  E.  584,  9  Ann.  Cas.  661),  does  not 
apply  to  suits  in  equity  for  specific  performance.  If  the  vendor  in  a 
contract  for  the  sale  of  land  refuses  to  recognize  the  validity  of  the 
contract,  no  reason  is  perceived  why  the  vendee  should  by  delay  take 
the  risk  of  the  complications  which  would  result  if  the  vendor  should 
.<5ell  to  another.    A  court  of  equity  can  always  mold  its  relief,  so  that 
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the  contract  will  be  enforced  as  made,  although  the  action  is  brought, 
or  even  tried,  before  the  date  fixed  for  closing.  There  is  a  difference 
in  principle  between  an  action  for  damages  on  the  theory  that  the  ccji- 
tract  is  ended  by  the  breach  of  the  defendant,  and  a  suit  in  equity 
based  on  the  theory  that  the  contract  continues  in  force.  The  right 
to  resort  to  equity  to  prdtect  and  enforce  the  contract  before  the  time 
for  performance  is  recognized  in  both  the  cases  cited  by  the  appellant^ 
where  an  action  for  damages  -for  an  anticipatory  breach  of  a  contract 
of  life  insurance  was  denied.  Langan  v.  Supreme  Council,  Am.  L. 
of  H.,  174  N.  Y.  266,  66  N.  E.  932;  Kelly  v.  Security  Mutual  Life 
Ins.  Co.,  supra.  The  authorities  amply  sustain  the  doctrine  in  its 
application  to  an  action  for  specific  performance  of  a  contract  for  the 
sale  of  real  property.  Payne  v.  Melton,  67  S.  C.  233.  45  S.  E.  154; 
Miller  v.  Jones,  68  W.  Va.  526,  71  S.  E.  248,  36  L.  R.  A.  (N.  S.) 
408;  Bear  v.  Fletcher,  252  III.  206,  96  N.  E.  997;  Bogard  v.  Barhan, 
56  Or,  269, 108  Pac.  214;  Parks  v.  Monroe,  99  Kan.  368,  161  Pac.  638. 

[2]  But  the  appellant  claims  that  the  contract  was  unilateral,  ia 
that  it  contain^  no  express  promise  on  the  part  of  the  plaintiff  to 
purchase,  and  therefore,  not  being  mutually  obligatory,  an  action  for 
specific  performance  will  not  lie.  The  rule  is  well  settled  that  a  con- 
tract will  not  be  specifically  enforced,  unless  it  is  mutual,  not  only  in 
its  obligation,  but  in  its  remedy  (Wadick  v.  Mace,  191  N.  Y.  1,  83^ 
N.  E.  571 ;  Levin  v.  Dietz,  194  N.  Y.  376,  87  N.  E.  454,  20  L.  R.  A. 
[N.  S.]  251),  and  the  appellant  invokes  this  rule.  The  question,  then^ 
is  whether  the  contract  binds,  not  only  the  seller  to  sell,  but  the 
buyer  to  buy. 

[3]  Both  parties  signed  the  contract.  It  was  by  its  terms  an  "agree- 
ment" between  the  parties,  and  at  the  date  of  execution  the  initial 
payment  of  $200  of  the  consideration  was  made  by  the  purchaser. 
Although  the  vendee  did  not  in  express  terms  promise  to  buy,  I  have 
no  doubt  that  such  promise  is  plainly  implied.  The  signingiof  the 
contract  by  the  vendee  would  be  an  idle  act,  unless  he  assumed  some 
obligation  by  so  doing.  The  word  "agreement"  itself  connotes  a  mu- 
tual obligation.  Finally,  the  payment  by  the  vendee  of  the  $200  as. 
part  of  the  consideration  recognizes  the  obligation.  Benedict  v.  Pin- 
cus,  191  N.  Y.  377,  84  N.  E.  284;  Moran  v.  Standard  Oil  Co.,  211 
N.  Y.  187,  105  N.  E.  217. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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(18S  N.T.8.) 
(191  App.  Dlv.  769) 

FUNN  et  aL  ▼.  SPRINGSTEEL. 

(Supreme  Oonrt,  Appellate  Diyision,  Second  Department    May  14,  ld20.) 

Evidenee  ^=^113(8)— -Price  received  for  goods  by  defendant  admissible  on 
question  of  value. 

In  action  for  conversion,  evidence  as  to  the  price  received  for  the  goods 
by  defendant,  thongh  not  conclusive  as  to  the  market  value,  Is  admissible 
as  some  evidence  of  value. 

Putnam  and  Jaycox,  JJ.,  dissenting. 

Appeal  from  Westchester  County  Court. 

Action  by  William  Flinn  and  others  against  Gilbert  J.  Springsteel 
for  conversion  of  certain  steel  rails.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Judgment  and  order  reversed,  and  nev^r  trial  ordered. 

Argued  before  MILLS,  RICH,  PUTNAM,  KELLY,  and  JAY- 
COX,  JJ. 

Frederick  W.  Clark,  of  Mount  Vernon,  for  appellant. 

John  Ambrose  Goodwin,  of  New  York  City,  for  respondents. 

RICH,  J.  The  Pittsburgh  Contracting  Company,  from  whom  plain- 
tiffs acquired  the  rails  in  January,  1915,  had  contracted  for  the  con- 
struction of  that  portion  of  the  Catskill  aqueduct  known  as  Contract 
52  at  Elmsford,  N.  Y.  The  construction  plant  was  removed  after  the 
completion  of  the  work  in  September,  or  October,  1915,  and  the 
company  paid  defendant,  who  had  acquired  the  property  in  April, 
1915,  for  the  privilege  of  storing  it  until  it  could  be  loaded  and  ship- 
ped. A  construction  railroad  had  also  been  laid  for  the  purpose  of 
conveying  materials  used  in  the  work,  and  defendant  removed  and 
sold  a  portion  of  the  rails,  amounting  to  about  55  long  tons. 

Upon  the  trial  proof  was  offered  on  the  part  of  the  plaintiff  tending 
to  show  the  market  value  of  the  rails  at  the  time  of  conversion.  To 
meet  this,  after  defendant  had  testified  to  the  efforts  he  had  made  to 
sell  the  rails,  he  offered  to  show  the  price  he  received  for  them  upon 
the  sale  and  this  evidence  was  excluded.  We  think  this  was  error. 
Parmenter  v.  Fitzpatrick,  135  N.  Y.  190,  31  N.  E.  1032.  While  this 
evidence  was  by  no  means  conclusive  as  to  the  market  value  of  the 
rails,  nevertheless  it  was  some  evidence  of  their  value  which  the 
jury  might  properly  have  considered.  Bowdish  v.  Page,  81  Hun, 
170,  30  N.  Y.  Supp.  691,  affirmed  153  N.  Y.  104,  47  N.  E.  44. 

It  follows,  therefore,  that  the  judgment  and  order  must  be  revers- 
ed, and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

MILLS  and  KELLY,  JJ.,  concur. 

PUTNAM,  J.,  votes  for  affirmance  on  the  ground  that  the  action 
of  the  trial  justice  in  excluding  the  evidence  of  the  defendant's  own 
testimony  of  the  private  sale  made  by  him  was  in  accordance  with  the 
rule  of  Latimer  v.  Burrows,  163  N.  Y.  7,  57  N.  E.  95,  and  that  no 
reversible  error  in  the  record  appears. 

With  him  JAYCOX,  J.,  concurs. 

•or  oUi«r  cases  8e«  same  toplo  A  KBY-NUMBER  la  all  Ker-Numb«rMl  Disests  A  Indezv 
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(192  App.  Div.  1) 

FINRENBERO  v.  LETINSON  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  14,  1020.) 

1.  Chattel  mortgages  <S=»34— Bill  of  sale,  with  paper  showing  transfer  as 

security,  constitute  mortgage. 

Bill  of  sale,  purporting  to  be  absolute  conveyance,  together  with  paper 
showing  property  was  transferred  as  security  for  a  debt,  and  that  It 
should  be  retransferred  on  payment,  construed  together,  show  transaction 
was  not  a  sale,  but  a  mortgage,  of  the  chattels. 

2.  Chattel  mortgages  <^=>255— To  enforce  payment  of  loan,  sale  and  not  de- 

livery of  collateral  will  be  ordered. 

Where  a  party  holding  collateral  security  for  a  loan  goes  Into  a  court 
of  equity  to  enforce  payment  from  collateral,  court  will  not  direct  delivery 
of  collateral  to  him,  but  will  direct  sale  of  property  and  discharge  of  loan 
out  of  proceeds,  surplus  to  be  paid  over  to  owners. 

3.  Chattel  mortgages  <e=»275— Other  creditor  necessary  party  in  suit  to  sat- 

isfy debt  from  security. 

In  suit  by  party  holding  collateral  security  to  enforce  payment  of  loan 
from  collateral,  another  creditor  of  the  debtor  is  a  necessary  party,  in  or- 
der that  its  debt  may  be  discharged  out  of  the  proceeds  of  sale. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leo  Finkenberg  against  Moses  Levinson  and  Bell  G. 
Levinson.  From  an  ord^r  overruling  defendants*  demurrer,  and 
granting  plaintiff's  motion  for  judgment  on  the  pleadings,  defendants 
appeal.  Order  reversed,  and  motion  for  judgment  denied,  and  de- 
fendants' cross-petition  for  an  order  sustaining  demurrer  and  dis- 
missing the  complaint  granted,  with  leave  to  plaintiff  to  serve  amend- 
ed complaint. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Sam  L.  Cohen,  of  New  York  City,  for  appellants. 
Samuel  I.  Goldberg,  of  New  York  City,  for  respondent 

PAGE,  J.  The  defendant  Moses  Levinson  stored  certain  house- 
hold goods  with  the  Liberty  Storage  &  Warehouse  Company  and  re- 
ceived warehouse  receipts  therefor.  The  defendants  negotiated  a 
loan  of  $2,500  from  the  Levin-Burgh,  Incorporated,  and  gave  four 
promissory  notes  therefor.  The  plaintiff  also  loaned  to  the  defendants 
the  sum  of  $2,500,  to  be  repaid,  with  interest,  on  or  before  June  1, 
1917.  Simultaneously  with  the  execution  and  delivery  of  these  notes 
defendants  executed  and  delivered  to  plaintiff  a  bill  of  sale,  a  copy 
of  which  is  annexed  to  the  complaint,  of  the  property  stored  witli  the 
Liberty  Storage  Warehouse  as  collateral  security  for  said  loans,  as 
shown  by  a  separate  instrument  annexed  to  the  complaint  as  Exhibit 
B.  At  the  time  the  bill  of  sale  was  delivered  the  defendant  Moses 
Levinson  delivered  to  the  plaintiff  four  storage  receipts  issued  by 
the  said  Liberty  Storage  &  Warehouse  Company  covering  the  property 
embraced  in  the  bill  of  sale.  The  complaint  further  alleges  that  no 
part  of  the  $2,500  due  to  plaintiff  has  been  paid,  and  that  $1,500  only 
has  been  paid  to  the  Levin-Burgh,  Incorporated,  leaving  a  balance  due 
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to  the  Levin-Burgh,  Incorporated,  from  the  defendants  of  $1,000. 
After  the  default  in  payment  the  plaintiff  demanded  the  goods  of  the 
Liberty  Storage  &  Warehouse  Company,  and  on  its  refusal  to  deliver 
the  same  brought  an  action  to  recover  the  possession  thereof.  The 
Liberty  Storage  &  Warehouse  Company  thereupon  moved  that  the 
defendants  herein  be  interpleaded,  and  an  order  was  made  to  that 
effect  The  plaintiff  reframed  his  complaint,  setting  forth  the  facts 
above  alleged,  and  demands  judgment  that  the  plaintiff  be  declared  the 
true  and  lawful  owner  of  said  property  and  entitled  to  the  possession 
thereof,  and  requiring  the  warehouse  company  to  deliver  over  to  the 
plaintiff  the  property. 

[1]  Although  the  bill  of  sale  purports  to  be  an  absolute  convey- 
ance of  the  chattels  to  the  plaintiff,  Exhibit  B,  annexed  to  the  com- 
plaint, shows  that  the  property  was  transferred  as  security  for  a  debt, 
and  that  the  same  should  be  retransferred  to  the'  defendants  on  the 
payment  of  the  debt.  Thus  the  two  papers  (Exhibits  A  and  B),  con-' 
strued  together,  show  that  the  real  transaction  was  not  a  sale,  but  a 
mortgage  on  the  chattels. 

[2]  We  are  not  advised  by  the  complaint  whether  the  defendants 
were  interpleaded  under  section  103  of  the  General  Business  Law 
(Consol.  Laws,  c.  20)  or  section  820  of  the  Cod6  of  Civil  Procedure. 
The  plaintiff  claims  that  he  has  reframed  his  complaint  to  state  a 
cause  of  action  in  equity  instead  of  a  cause  of  action  at  law.  The 
facts  stated  in  this  complaint  demonstrate  that  the  plaintiff,  although 
he  might  be  entitled  to  the  possession  of  the  chattels,  is  not  the  true 
and  lawful  owner  thereof,  but  that,  if  he  took  the  same  actually  into 
his  possession,  he  would  still  hold  them  subject  to  the  terms  of  the 
mortgage,  and  where  a  party  holding  collateral  security  for  a  loan 
comes  into  a  court  of  equity  for  the  purpose  of  enforcing  payment 
of  the  loan  from  the  collateral,  the  court  will  not  direct  delivery  of 
the  collateral  to  the  plaintiff,  but  will  direct  that  the  property  be  sold, 
and  out  of  the  proceeds  of  the  sale  the  loan  to  be  discharged  and 
the  surplus  of  the  proceeds  of  the  sale,  if  any,  be  paid  over  to  the 
owners  thereof. 

[3]  In  an  action  of  this  character  the  Levin-Burgh,  Incorporated, 
is  a  necessary  party,  in  order  that  their  debt  may  be  discharged  out 
of  the  proceeds  of  the  sale.  In  my  opinion,  therefore,  the  demurrer 
was  well  founded,  there  is  a  defect  of  parties,  and  the  complaint  does 
not  state  a  cause  of  action  showing  the  defendants  to  be  entitled  to 
the  equitable  relief  demanded. 

The  order  should  be  reversed  with  $10  costs  and  disbursements, 
and  the  plaintiff's  motion  for  judgment  on  the  pleadings  denied,  and 
defendant's  cross-motion  for  an  order  sustaining  the  jlemurrer  and 
dismissing  the  complaint  be  granted,  with  $10  costs,  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint  within  10  days.    All  concur. 
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(191  App.  Dlv.  752) 

NEUBAUEB  v.  NASSAU  ELECTRIC  R.  CO. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    May  7,  1920.) 

1.  Appeal  aod  error  €=^864 — On  appeal  from  judgment  alone»  appellant  may 

claim  that  verdict  was  against  weiglit  of  evidence. 

On  an  appeal  from  a  judgment  alone,  appellant  may  make  the  claim 
that  the  verdict  was  against  the  weight  of  the  evidence,  in  view  of  Code 
av.  Proc.  9  1346. 

2.  Street  railroads  $=»114(14)— Auto  trade  driver  shown  to  be  guilty  of  con- 

tributory negligence. 

In  an  action  for  injuries  to  the  driver  of  an  auto  truck  struck  by  de- 
fendant's street  car,  evidence  that  plaintiff  saw  the  car  approaching  be- 
fore starting  to  cross  and  did  not  thereafter  look  at  it,  although  it  was 
in  plain  view  and  rapidly  approaching,  Ae^d  to  require  a  finding  that  he 
was  guilty  of  contributory  negligence. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  A.  Neubauer  against  the  Nassau  Electric  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MII.LS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Harold  L.  Warner,  of  New  York  City,  for  appellant. 
George  F.  Hickey,  of  New  York  City,  for  respondent. 

MILLS,  J.  The  action  was  brought  to  recover  damages  for  per- 
sonal injuries  which  the  plaintiff  claimed  to  have  sustained  through 
the  negligence  of  the  defendant,  in  consequence  of  which  one  of  the 
defendant's  cars  collided  with  an  automobile  truck  driven  by  plaintiff, 
at  or  near  the  intersection  of  Avenue  J  with  Ocean  avenue,  in  the 
borough  of  Brooklyn,  on  the  25th  of  March,  1918. 

[1]  The  main  contention  of  the. appellant  here  is  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  not  looking  again  before  he 
attempted  to  cross  the  tracks;  when  some  50  feet  below  that  point, 
he  had  looked  back  to  the  south  and  actually  seen  the  car  approaching 
from  that  direction.  I  am  not  clear  that  the  appellant  is  in  a  posi- 
tion to  raise  that  point  in  just  that  way.  While  at  the  end  of  plaintiff's 
case  the  defendant  moved  to  dismiss  upon  the  ground,  among  others, 
that  plaintiff  had  not  proven  himself  free  from  contributory  negli- 
gence, defendant  made  no  motion  to  dismiss  at  the  end  of  all  the 
case ;  and  by  its  request  to  charge  it  apparently  consented  to  the  sub- 
mission of  the  question  of  contributory  negligence  to  the  jury  as  a 
question  of  fact  for  them  to  decide,  at  least  in  the  first  instance.  A 
motion  for  a, new  trial  was  made  and  denied,  but  no  order  denying 
that  motion  appears  in  the  record  and  the  notice  of  appeal  is  limited 
to  the  judgment.  I  imderstand,  however,  that  even  on  an  appeal  from 
a  judgment  alone  the  appellant  may  now  make  the  claim  that  the 
verdict  was  against  the  weight  of  evidence  (see  section  1346  of  the 
Code  of  Civil  Procedure).  It  seems  to  me  that  the  only  difficult  ques- 
tion  presented  by  the  appeal  is  this  one,  namely:     Was  the  finding, 
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which  the  verdict  imports,  that  plaintiff  was  free  from  contributory 
negligence,  against  the  weight  of  the  evidence? 

The  other  contention  of  the  appellant  is  clearly  without  merit  name- 
ly, that  it  was  error  for  the  court  to  charge  that  plaintiff  was  not 
bound  to  look  continuously  to  the  south,  and  that  the  ordinance  as  to 
east  and  west  bound  vehicles  was  not  applicable  to  a  case  where,  as 
here,  the  vehicle  ahead  attempted  to  cross  to  th€t  other  side  of  the 
street.  No  doubt  the  rule  of  common  law  applicable  to  the  situation 
was  practically  the  same  as  that  of  the  ordinance,  namely,  that  the 
vehicle,  in  attempting  to  cross  the  street,  was  bound  to  yield  the  right 
of  way  to  the  following  vehicle  coming  along  it  if  there  was  not  suffi- 
cient space  for  the  crossing. 

[2]  As  to  the  question  whether  or  not  the  verdict  upon  the  is- 
sue of  contributory  negligence  was  against  the  weight  of  the  evidence, 
the  material  facts  are  the  foUowii^:  Plaintiff  was  driving  an  au- 
tomobile truck  northerly  along  the  east  side  of  Ocean  aveniie,  nearing 
Avenue  J;  the  former  running  north  and  south,  and  the  latter  east  and 
west.  The  truck  was  20  to  25  feet  long  and  open ;  that  is,  without 
any  covering  over  the  driver's  seat.  Ocean  avenue  is  very  wide, 
having  a  park  space  in  the  center,  through  which  run  the  two  rail- 
road tracks.  The  width  of  the  roadway  east  of  the  parkway  is  23 
feet,  and  the  park  space  extends  5  feet  outside  of  the  tracks.  Plain- 
tiff's auto  was  coming  along  about  5  feet  from  the  easterly  curb  and 
with  one  side  of  the  auto  about  17  feet  from  the  nearest  rail  of  the 
tracks.  When  plaintiff  was  about  15  feet  from — ^that  is,  south  of — 
Avenue  J,  he  looked  back  to  his  left  and  saw  a  north-bound  car  ap- 
proaching about  200  feet  south  of  Avenue  J.  He  further  testified  that 
the  car  was  then  about  50  to  75  feet  north  of  a  crossover  through  the 
parked  space,  which  crossover  was  really  375  feet  south  of  Avenue  J, 
so  that  the  car  must  have  been  then  some  285  feet  south  of  plaintiff, 
or  300  feet  south  of  Avenue  J.  The  latter  avenue  is  80  feet  wide. 
As  plaintiff  reached  the  comer  of  the  intersection  of  the  avenue  he 
put  out  his  left  hand  and  turned  to  his  left — ^the  west — ^to  cross  the 
tracks,  and  as  he  was  driving  across  he  suddenly  became  aware  that 
the  car  was  almost  upon  him,  coming  at  the  same  rate  of  speed  at 
which  he  had  seen  it  proceeding.  He  tried  to  turn  out  of  its  path, 
but  could  not,  and  his  auto  was  struck  by  the  car  at  about  5  feet 
back  from  his  seat.  His  auto  approached  the  point  of  his  attempted 
turning  at  slow  speed,  so  that  he  could  have  stopped  in  2  feet. 

Plaintiff  did  not  look  towards  the  car  again,  and  paid  no  attention 
to  it  after  he  saw  it  the  one  time  behind  the  auto.  Plaintiff  was  con- 
scious that  it  was  his  duty  to  give  the  car  the  right  of  way,  if  there 
was  any  question  of  precedence.  When  the  plaintiff  saw  the  car  ap- 
proaching, it  was  coming  fast.  He  admitted  that  as  he  turned  to 
cross  he  could  have  seen  the  car  approaching  some  20  or  25  feet 
away,  had  he  just  glanced  in  that  direction  "out  of  the  comer  of 
your  eye."  It  does  not  appear  that  there  was  any  other  vehicle  or 
object  about  to  distract  his  attention.  He  testified  that,  as  he  first 
looked  back  and  saw  the  car,  he  saw  people  standing  on  the  easterly 
side  of  the  grass  plot  near  the  crossing  of  Avenue  J.    It  is  manifest 
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that  the  car,  to  stop  to  take  those  people  aboard,  would  have  to  pass 
so  that  its  front  would  be  at  the  middle  of  Avenue  J.  It  was  very 
light  at  the  time.  It  seems  to  me  manifest  that  much  the  greater 
weight  of  the  evidence  indicated  that  the  plaintiif  was  guilty  of  con- 
tributory negligence  in  attempting  to  turn  his  slow-moving  vehicle, 
almost  as  long  as  a  car,  across  that  track  without  merely  glancing  to 
his  left  to  see  where  the  approaching  car  was,  when  only  a  little  while 
before  he  had  actually  seen  the  car  approaching  at  high  speed,  a  dis- 
tance of  some  300  feet  away;  he  having  meanwhile  slowly  passed 
over  at  least  40  feet. 

I  think  that  he  should  not,  under  those  circumstances,  have  attempt- 
ed to  cross  the  tracks  ahead  of  the  car,  without  taking  any  pains  at 
all  to  make  sure  that  it  would  not  be  upon  him,  and  that  the  fact 
that  he  saw  people  standing  at  the  near  crossing  of  Avenue  J  did  not 
warrant  him  in  neglecting  that  precaution,  upon  the  assumption  that 
the  car  woiild  stop  to  take  them  on.  Those  people  might  just  as  well, 
in  the  exercise  of  due  care,  have  been  pausing  to  allow  the  car  to 
pass,  just  as  he  should  have  done,  or  even  to  allow  the  auto  truck 
to  pass.  This  case  in  this  respect  differs  from  the  case  of  Power 
V.  New  York  Central  &  Hudson  River  Railroad  Co.,  160  App.  Div» 
899,  144  N.  Y.  Supp.  1140,  where  this  court  unanimously  affirmed  a 
judgment  for  the  plaintiff.  That  was  the  case  of  an  accident  at  the 
Bronxville  crossing,  where  two  girls  were  killed.  One  of  them  was 
a  stranger  to  the  locality  and  knew  nothing  of  the  custom  of  the 
defendant  to  stop  that  train  west  of  the  foot  crossing;  while  the 
other  was  a  resident  there,  and  knew  well  that  custom.  As  to  the 
former  case  this  court  held  that  the  decedent,  the  stranger,  was  not 
entitled  to  cross  without  making  sure  that  the  train  did  stop  before 
reaching  the  crossing.  See  Biggers  v.  New  York  Central  &  H.  R.  R.  R. 
Co.,  157  App.  Div.  245,  141  N.  Y.  Supp.  827.  In  the  case  as  to  the 
other  girl,  upon  proof  that  she  knew  that  custom,  the  trial  justice  sub- 
mitted to  the  jury  as  a  question  of  fact  for  them  to  decide,  whether 
it  was  negligent  for  her  to  attempt  to  cross  without  looking  to  see 
that  the  north-bound  train,  which  she  had  seen  at  some  distance  ap- 
proaching, actually  stopped  in  its  accustomed  place,  and,  as  above 
stated,  this  court  affirmed  that  view  of  the  matter. 

The  instant  case  seems  to  me  rather  to  fall  within  the  class  or 
the  doctrine  of  the  Biggers  Case.  The  respondent's  brief  cites  and 
relies  upon  the  cases  of  Knapp  v.  Barrett,  216  N.  Y.  226,  110  N.  E. 
428,  and  Baker  v.  Close,  204  N.  Y.  92,  97  N.  E.  501,  38  L.  R.  A. 
TN.  S.)  487,  two  cases  which  are  much  cited  to  us  these  days.  The 
Knapp  Case  held  distinctly  that  it  was  error  to  charge  that  plain- 
tiff was  not  bound  in  law  to  look  at  all.    The  opinion  said : 

"If.  for  example,  he  looks  as  he  starts  to  cross,  and  the  way  seems  clear,  he 
Is  not  bound  as  a  matter  of  law  to  look  again."  216  N.  Y.  at  page  230,  110 
N.  E.  at  page  429. 

The  test  thus  made  is  if  "the  way  seems  clear."  The  point  here 
is  the  way  should  not  have  seemed  clear  to  plaintiff  when  he  looked 
and  saw  the  car  approaching  behind  him  at  high  speed.    In  the  Bakei 
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Case  the  plaintiff  testified  that  she  did  not  see  the  auto  at  all  when 
she  looked  (137  App.  Div.  530,  121  N.  Y.  Supp.  1079),  while  in  the 
instant  case  the  plaintiff  testified  that  he  did  see  the  car  approaching 
at  high  speed.  If  the  defendant  at  the  trial  had  taken  and  maintained 
the  stand  that  plaintiff's  contributory  negligence  was  established  as 
a  matter  of  law,  I  would  advise  that  we  hold  that,  and  therefore 
dismiss  the  complaint ;  but,  as  a1x>ve  remarked,  defendant's  trial  coun- 
sel took  the  position  merely  that  that  was  a  question  of  fact  to  be 
submitted  to  the  jury,  at  least  in  the  first  instance. 

I  advise,  therefore,  that  the  judgment  appealed  from  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event.    All  concur. 


(191  App.  Div.  761) 

SACCOMANNO  et  al.  v.  GRASSE  RIVER  R.  CORPORATION  et  al. 

(Supreme  <3oiirt,  Appellate  Division,  Third  Department.    May  14,  1920.) 

Master  and  servant  a=»4d3-*-Award  for  death  of  railroad  em^oyee  not  dis- 
turbed, in  view  of  presumptions. 

Where  a  railroad  section  foreman  was  killed  by  a  car  belonging  to  his 
employer,  while  standing  on  a  side  track  in  a  lumber  yard  waiting  for  his 
men  to  arrive,  so  that  he  could  direct  them  to  work  on  an  extension  of 
the  road,  and  no  connection  of  deceased  with  interstate  commerce  was 
shown,  an  award  of  compensation  under  the  Workmen's  Compensation 
Law  wiU  not  be  disturbed,  in  view  of  section  21  thereof,  relating  to  pre- 
sumptions. 

Ckichrane  and  Henry  T.  Kellogg,  JJ.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Rose 
Saccomanno  to  recover  for  the  death  of  Frank  Saccomanno,  opposed 
by  the  Grasse  River  Railroad  Corporation,  employer,  and  the  Lumber 
Mutual  Casualty  Company,  insurance  carrier.  From  an  award  by  the 
State  Industrial  Commission  in  favor  of  claimant  the  employer  and 
insurance  carrier  appeal.     Award  sustained. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

D.  Theodore  K,elly,  of  New  York  City,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.,  and  Bernard  L.  Shientag,  of  New 
York  Citv  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of  counsel),  for  State  Indus- 
trial Commission. 

KILEY,  J.  Frank  Saccomanno,  section  foreman,  in  the  employ 
of  the  appellant  Grasse  River  Railroad  Corporation,  was  instantly 
killed  on  October  22,  1918,  at  about  6:4S  a.  m.  The  conditions  and 
circumstances  under  which  he  met  his  death  are  briefly  as  follows: 

On  the  night  of  October  21,  1918,  Saccomanno  told  his  men  under 
him  that  they  would  work  in  the  lumber  yard.  On  the  morning  of 
the  22d  he  left  his  home  at  6:30  a.  m.  for  his  work.  His  day  com- 
menced at  7  a.  m.    At  6 :4S  he  arrived  at  appellant's  yard  at  his  place 
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of  work,  and  was  standing  on  a  side  track  waiting  for  the  men  to 
arrive.  As  they  came  to  where  he  was,  he  told  them  that  he  did 
not  have  any  ties  and  was  not  going  to  work  in  the  lumber  yard  that 
day,  but  that  they  should  get  their  lunch  before  they  left  for  work, 
and  that  they  would  go  back  to  Silver  Lake.  A  car  came  along  at 
that  junction,  without  warning,  struck  the  foreman  and  killed  him. 
It  appears  that  the  work  planned  for  the  22d  of  October,  the  day  of 
the  accident,  "was  repairing  ties  under  rails,  for  an  extension  of  about 
two  miles  from  a  point  blown  ^s  Cranbury  Lake."  The  ylace  to 
which  the  men  were  directed  to  return,  because  of  absence  of  ties, 
was  the  "Silver  Lake  branch,"  and  that  is  where  they  were  at  work 
the  day  before  the  accident.  The  dependents  of  the  deceased,  claim- 
ants here,  were  awarded  compensation.  The  employer  and  insurance 
carrier  appeal,  and  ask  that  the  award  be  set  aside  a^-  d  claim  dismissed, 
upon  the  ground  that  the  decedent  was  engaged  in  interstate  commerce 
at  the  time  he  met  his  death.  If  decedent  was  engaged  in  interstate 
commerce,  his  dependents  would  have  a  claim  under  the  federal  law. 
If  engaged  in  intrastate  commerce,  they  are  right  in  the  tribunal  which 
they  have  selected  for  relief. 

Some  confusion  arises  here,  because  the  Silver  Lake  branch,  where 
the  deceased  was  on  his  way  to  work,  or  at  least  the  place  for  which 
he  was  about  to  start,  is  not  identified  as  the  "extension  of  about  two 
miles  from  a  point  known  as  Cranbury  Lake,"  which  is  the  terminal 
of  the  road.  The  work  to  be  done,  with  reference  to  that  extension, 
"was  repairing  ties  under  the  rails,"  not  upon  a  road  then  existing; 
so  that  it  can  reasonably  be  inferred  that  the  work  intended  before 
the  order  was  countermanded  was  new  construction.  It  appears  that 
the  employer  is  engaged  in  interstate  and  intrastate  commerce.  The 
evidence  does  not  show  that  the  deceased  had  any  connection  with 
interstate  commerce,  except  such  as  can  be  inferred  from  his  position 
as  section  foreman.  The  work  which  he  started  to  do  on  the  morning 
in  question,  viz.  in  the  lumber  yard,  would  not  usually  be  such  work 
as  his  men  would  be  called  upon  to  do,  unless  it  was  to  load  and 
carry  away  the  ties.  It  does  not  appear  for  what  the  Silver  Lake 
branch  was  used;  neither  does  the  record  show  its  connection  with 
the  main  line.  It  would  seem  that  under  section  21  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67)  as  to  presumptions,  we  can- 
not disturb  this  award.  In  the  matter  of  the  claim  of  Guiseppe  Malan- 
drino  v.  Southern  New  York  Power  &  Railway  Corporation,  190 
App.  Div.  780,  180  N.  Y.  Supp.  735,  decided  at  March,  1920,  term,  a 
similar  question  was  before  this  court;  the  award  was  sustained. 
Shanks  v.  D.,  L.  &  W.  R.  Co.,  214  N.  Y.  413,  108  N.  E.  644,  Ann. 
Cas.  1916E,  467,  Fish  v.  Rutland  Railroad  Co.,  189  App.  Div.  35g, 
178  N.  Y.  Supp.  439,  and  Matter  of  Plass  v.  C.  N.  E.  Ry.  Co.,  226 
N.  Y.  449,  123  N.  E.  852,  are  against  the  appellant. 

The  award  should  be  sustained.  All  concur,  except  COCHRANE 
and  HENRY  T.  KELLOGG,  JJ.,  who  dissent. 
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ESTES  ▼.  CLTRTISS  AEROPLANE  A  MOTOB  CORPORATION. 

(Supreme  Court,  Appellate  Divlfllon,  Fourth  Department.    May  5,  1920.) 

1.  Sales  ^==>72(5)«-Buyer  cannot  require  inspection  contrary  to  contract. 

Where  the  parties  agreed  that  lumber  sold  by  plaintiff  should  not  be 
inspected  by  government  Inspectors,  and  after  plaintiff  entered  on  per' 
formance  of  the  contract  defendant  insisted  on  governmental  inspection, 
plaintiff  was  not  bound  to  proceed,  and  defendant  cannot  defeat  an  ac- 
tion for  damages  on  the  ground  that,  if  the  lumber  equaled  specifications, 
it  was  immaterial  who  inspected  it. 

2.  Sales  ^=>9%  371— Where  buyer  violated  contract  by  insisting  on  inspec- 

tion, seUer  could  rescind,  and  recover  damages,  without  manufacturing 
goods;   '^tidpatory  breach." 

Defendant  buyer's  insisting  on  inspection  contrary  to  the  contract  was 
an  ''anticipatory  breach,*'  which,  under  Personal  Property  Law,  f  146, 
entitted  plaintiff  seller  to  rescind  the  sale  contract  and  recover  damages 
for  Its  breach,  without  first  manufacturing  and  tendering  the  goods. 

2.  Sales  €==>72  (5)  ^Provision  for  inspection  does  not  require  governmental 
inspection. 

A  provision,  in  a  written  memorandum  confirming  a  contract  to  pur- 
chase lumber,  that  inspection  should  be  by  the  buyer,  does  not  warrant 
the  buyer  in  demanding  governmental  inspection. 

Appeal  from  Trial  Term,  Allegheny  County. 

Action  by  George  L.  Estes  against  the  Curtiss  Aeroplane  &  Motor 
Corporation.  From  a  judgment  for  defendant,  dismissing  the  com- 
plaint, plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Merchant,  Waite  &  Waite,  of  Binghamton  (Lawrence  O.  Waite,  of 
Binghamton,  of  counsel),  for  appellant. 

Kent,  Cummings  &  Means,  of  Buffalo  (Ralph  C.  Taylor,  of  Buffalo, 
of  counsel),  for  respondent. 

KRUSE,  P.  J.  The  plaintiff  manufactures  lumber.  The  defend- 
ant was  constructing  aeroplanes  for  the  government  and  needed  lum- 
ber. The  plaintiff  had  manufactured  and  furnished  lumber  to  the 
defendant  for  this  purpose  before  entering  into  the  contract  in  suit. 
The  inspection  had  been  made  by  a  government  inspector,  which  the 
plaintiff  regarded  as  rigid,  unreasonable,  and  unjust,  resulting  in  se- 
rious financial  loss  to  him,  as  he  claimed.  The  defendant  desired  more 
lumber,  but  the  plaintiff  complained  of  the  inspection,  and  refused  to 
furnish  any  more  subject  to  government  inspection.  The  defendant's 
representative  assured  the  plaintiff  that  no  such  inspection  would  be 
required,  and  stated,  in  substance,  that  the  inspection  would  be  lib- 
eral, and  that  a  certain  inspector,  naming  him,  in  defendant's  employ, 
would  do  the  inspection.  Plaintiff  said  he  was  satisfied,  and  would 
accept  this  man's  inspection.  Thereupon  they  entered  into  a  contract 
by  which,  at  a  certain  price,  plaintiff  agreed  to  manufacture  and  de- 
liver a  certain  quantity  of  ash  lumber,  of  special  cut  and  sizes,  at  least 
25  per  cent,  of  which  should  he  suitable  for  aeroplanes. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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The  plaintiff  at  once  started  the  work  of  manufacturing  the  lumber. 
After  plaintiff  had  entered  upon  the  work,  a  confirmation  in  writing 
was  sent  by  the  defendant  to  the  plaintiff,  stating  the  quantity,  price, 
and  kind  of  lumber  to  be  manufactured,  and  adding  the  words  "sub- 
ject to  our  inspection,"  but  did  not  specifically  name  the  inspector  who 
.had  been  agreed  upon  as  inspector.  About  two  weeks  thereafter,  while 
the  plaintiff  was  engaged  in  the  work  of  manufacturing  the  lumber, 
but  before  any  had  been  inspected  or  delivered,  the  defendant  wrote 
to  the  plaintiff  to  note  that  the  white  ash  would  be  subject  to  inspec- 
tion by  a  government  representative  at  the  point  of  shipment.  Within 
a  few  days  thereafter  the  plaintiff  talked  over  the  telephone  with  de- 
fendant's representative,  calling  his  attention  to  this  letter  and  to  the 
fact  that  the  inspection  was  different  from  what  had  been  agreed  up- 
on, and  thereafter  refused  to  proceed  with  the  performance  of  the  con- 
tract, and  brought  this  action  to  recover  damages  for  a  breach  of  the 
contract,  claiming  that  the  defendant  had  repudiated  the  same  by  in- 
sisting upon  government  inspection. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  for  a  non- 
suit, which  was  granted.  The  nonsuit  seems  to  have  been  granted 
upon  .the  ground  that  the  plaintiff  had  failed  to  establish  any  damages 
by  the  breach ;  it  not  appearing  that  the  lumber  would  not  have  pass- 
ed government  inspection,  or  that  such  inspection  would  result  in  less 
than  25  per  cent,  being  accepted  for  aeroplane  stock,  the  trial  judge 
stating  in  that  connection  that  he  was  unable  to  see  any  possible  in- 
jury to  the  plaintiff,  if  at  least  25  per  cent,  of  the  output  was  suitable 
for  aeroplane  stock. 

[  1  ]  I  am  of  the  opinion  that  the  plaintiff  made  out  a  case.  If  the 
parties  agreed  upon  a  method  of  inspection,  and  the  person  to  do  the 
inspecting,  that  agreement  was  binding  upon  both  parties,  and  the 
plaintiff  was  not  required  to  proceed  with  the  performance  of  the 
contract  in  the  face  of  the  claim  which  the  defendant  made  that  the 
lumber  was  to  be  subject  to  government  inspection.  That  was  the 
very  thing  against  which  the  plaintiff  contracted,  and  I  think  it  is 
no  answer  to  say  that,  if  the  lumber  in  fact  came  up  to  the  require- 
ments, it  was  immaterial  who  inspected  it.  In  Dustan  v.  McAndrew, 
44  N.  Y.  75,  which  involved  the  sale  of  hops  to  be  inspected  by  one 
Brown,  or  some  other  inspector  satisfactory  to  both  parties,  it  was 
held  that  neither  party  had  the  right  to  demand  another  inspector, 
unless  Brown  neglected  or  refused  to  inspect.  The  question  was  fully 
discussed  there,  and  no  further  discussion  is  needed  here.  See,  also, 
35  Cyc.  227  \  Camden  Iron  Works  v.  City  of  New  York,  104  App. 
Div.  272,  93  N.  Y.  Supp.  754. 

[2]  It  was  not  necessary  that  the  plaintiff  should  manufacture  and 
tender  the  lumber  to  the  defendant  in  order  to  maintain  the  action. 
When  the  defendant  repudiated  a  material  provision  of  the  contract, 
there  was  an  anticipatory  breach,  and  the  plaintiff  could  rescind  the 
contract  and  recover  his  damages  for  a  breach  thereof.  Personal 
Property  Law  (Consol.  Laws,  c.  41)  §  146;  Hadfield  v.  Colter,  188 
App.  Div.  563,  177  N.  Y.  Supp.  382;  Rubber  Trading  Co.  v.  Man- 
hattan Rubber  Mfg.  Co.,  221  N.  Y,  120,  116  N.  E-  789;   Wester  v. 
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Casein  Co.  of  America,  206  N.  Y.  506,  515,  100  N.  E.  488,  Ann.  Cas. 
1914B,  377. 

[3]  As  regards  the  point  made  by  the  respondent,  that  the  oral 
contract  was  merged  in  the  writing,  it  is  enough  to  say  that,  even  if 
the  memorandum  is  to  control,  the  provision  which  makes  the  lum- 
ber subject  to  the  defendant's  inspection  does  not  permit  the  de- 
fendaiit  to  substitute  a  government  inspection.  But  in  that  connec- 
tion the  plaintiff  contends  that  the  terms  of  the  contract  had  been 
agreed  upon,  that  he  had  entered  upon  the  performance  thereof,  and 
that  the  memorandum  which  was  afterward  mailed  to  him  was  a  mere 
declaration  by  the  defendant  of  the  terms  of  the  contract,  and  that 
the  contract  itself  was  the  oral  agreement  theretofore  made;  and  it 
is  further  suggested  that,  even  if  the  memorandum  is  to  be  given  full 
effect,  it  being  silent  upon  the  question  as  to  the  particular  employe  or 
representative  of  the  defendant  who  was  to  make  the  inspection,  that 
fact  could  he  shown  by  oral  evidence,  and  was  a  mere  amplification  of 
the  writing  itself. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 


<191  App.  r>lv.  715) 

ROSENWASSER  v.  ROSENWASSER. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  7,  1920.) 

INvorce  <^^85— Defendant's  affidavit  for  examination  of  plaintiff  before  trial 
field  insuifieient. 

In  wife's  divorce  suit  on  ground  of  adultery,  husband  was  not  entitled 
to  an  order  for  examination  of  wife  before  trial  as  to  whether  the  adul- 
teries charged  were  with  her  connivance  or  procurement,  on  affidavit  not 
alleging  that  any  collusion  or  connivance  existed,  or  specifying  facts  and 
drcnmstanees  under  court  rule  82,  but  merely  stating  that,  if  such  acts 
were  with  the  connivance  of  the  wife,  she  "is  tiie  one  person  of  all  who 
really  knows  whether  they  were  so  committed,  if  committed  at  all'* ;  such 
affidavit  merely  laying  bare  a  conjectural  defense,  based  wholly  on  the 
things  hoped  for  by  defendant 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Elizabeth  M.  Rosenwasser  against  Philip  Rosenwasser. 
From  an  order  denying  plaintiff's  motion  to  vacate  an  ex  parte  order 
for  her  examination  before  trial  (110  Misc.  Rep.  38,  179  N.  Y.  Supp. 
617),  she  appeals.    Order  reversed,  and  plaintiflE's  motion  granted. 

Plaintiff  appeals  from  an  order  of  the  Special  Term,  entered  January  15, 
1920,  in  the  office  of  the  clerk  of  Kings  county,  which  denied  plaintiff's  mo- 
tion to  vacate  an  ex  parte  order  for  her  examination  before  trial.  The  wife 
sues  for  divorce  on  the  ground  of  adultery.  Her  complaint  specified  (article 
XII)  such  acts  with  a  woman  unknown  by  name;  also  (XIII)  with  one  named. 

The  defendant  set  up,  only  on  Information  and  belief,  that  such  acts,  if 
committed,  were  with  plaintiff's  consent,  connivance,  privity,  and  procurement. 
This  examination  of  the  wife  was  limited  to  the  question  whether  the  adul- 
teries charged  in  articles  XII  and  XIII  were  with  her  connivance  or  procure 
ment.  The  wife's  motion  to  vacate  was  denied  (110  Misc.  Rep.  88,  179  N. 
Y.  Supp.  617),  and  she  appeals. 
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Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Henry  M.  Dater,  of  Brooklyn  (Jay  S.  Jones  and  Edward  J.  Fan- 
ning, both  of  Brooklyn,  on  the  brief),  for  appellant. 

Sidney  J.  Loeb,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  husband  seeks  this  examination  before  trial 
merely  to  see  if  he  can  bring  out  some  basis  for  the  defense  he  has 
raised.  His  ground  is  a  statement  that,  if  such  acts  were  with  the 
connivance  of  the  plaintiff,  she  "is  the  one  person  of  all  who  really 
knows  whether  they  were  so  committed,  if  committed  at  all.*'  His  affi- 
davit thus  alludes  to  the  governess: 

"She  was  in  the  plaintiiTs  company  daily,  and  In  fact  for  a  few  days  was 
in  the  mountains  with  the  plaintijff.  What  the  conversations  were  at  those 
times,  what  arrangements  were  made  between  them,  whether  •  •  *  was 
to  be  a  gOTemess,  or  was  reaUy  a  detective  to  Jure  your  deponent  into  a 
compromising  situation,  are  all  known  to  this  plaintiff.'' 

Defendant  nowhere  alleges  that  any  collusion  or  connivance  in  fact 
existed.  Instead  of  specifying  facts  and  circumstances  under  rule  82, 
the  affidavit  lays  bare  a  conjectural  defense  based  wholly  on  things 
hoped  for  by  defendant. 

The  order  is  therefore  reversed,  with  $10  costs  and  disbursements, 
and  plaintiff's  motion  granted,  with  $10  costs. 


GRUAS  et  al.  v.  FORTOUL  FILM  CORPORATION  el  al. 

(Supreme  Court,  Special  Term,  New  York  County.    May  17,  1920.) 

1.  Fraud  <$=»d6 — ^That  defendants  entitled  to  commission  and  reimbunement 
held  not  a  defense. 

In  porchaBer's  action  against  sellers  for  fraud  in  delivering  inferior 
motion  picture  Dims,  that  defendants  were  plaintifTs  agents,  and  were  en- 
titled to  conmiissions  and  reimbursement  of  moneys  expended,  did  not 
constitute  a  defense. 
3.  Set-off  and  counterclaim  ^=^34(1) — Claims  in  contract  cannot  be  set  up  in 
action  for  tort  unless  connected  with  subject  of  action. 

In  a  purchaser's  action  against  sellers  for  fraud  in  delivering  inferior 
motion  picture  films,  claims  by  the  sellers  for  commissions  and  reimburse- 
ment for  moneys  expended  could  not  be  set  up  as  counterclaims,  in  the 
absence  of  allegations  that  it  arose  out  of  the  transaction  alleged  in  the 
complaint,  or  that  it  was  connected  with  the  subject  of  the  action. 
3.  Set-off  and  counterclaim  €=»42 — Counterclaim  in  favor  of  one  defendant 
cannot  be  set  off  in  action  against  two  defendants. 

In  buyer's  action  against  sellers  for  fraud  in  sale  of  inferior  motion 
picture  films,  wherein  defendants  claimed  commissions  as  set  forth  in  the 
counterclaim,  based  on  moneys  expended,  such  claim  was  not  avaUable, 
where  it  was  made  In  behalf  of  one  defendant  alone,  and  the  action  was 
brought  by  plaintiff  against  both  defendants. 

Suit  by  Miguel  de  Mig^iel  y  Gruas  and  another  against  the  Fortoul 
Film  Corporation  and  another.     On  motion  by  plaintiffs  for  order 
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sustaining  their  demurrer  to  the  separate  defense  and  counterclaims 
set  forth  in  the  second  amended  answer.    Motion  granted. 

Seligsberg,  Lewis  &  Strouse,  of  New  York  City,  for  the  motion. 

Abraham  H.  Goodman,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  plaintiffs  move  for  an  order  sustaining  their 
demurrer  to  the  separate  and  distinct  defenses  and  the  counterclaims 
set  forth  in  the  second  amended  answer.  The  complaint  alleges  fraud 
on  the  part  of  the  defendants  in  delivering  an  invoice,  falsely  repre- 
senting that  the  goods  shipped,  consisting  of  motion  picture  films,  were 
of  a  certain  character,  whereas  they  were,  in  fact,  of  a  very  inferior 
character.  The  defendant  corporation  sets  up  two  separate  defenses, 
which  are  also  pleaded  as  counterclaims. 

[1]  The  plaintiffs  have  demurred  to  the  separate  defenses  upon  th^ 
ground  that  they  are  insufficient  in  law,  and  to  the  counterclaims  upon 
the  ground  that  they  are  not  of  the  character  specified  in  section  501 
of  the  Code  of  Civil  Procedure,  in  that  they  do  not  constitute  causes 
of  action  arising  out  of  the  transaction  set  forth  in  the  complaint  and 
are  not  connected  with  the  subject  of  the  transaction.  The  first  so- 
called  defense  and  counterclaim  alleges  that  during  a  period  which 
embraces  the  date  of  the  alleged  fraud  the  defendant  corporation  was 
employed  as  the  plaintiffs'  purdiasing  agent  and  so  acted  and  became 
entitled  to  commissions  which  have  been  demanded,  hut  payment  has 
been  refused.  The  second  so-called  defense  and  counterclaim  alleges 
that  at  a  time  a  few  months  prior  to  the  date  of  the  alleged  fraud  the 
defendant  corporation,  at  the  request  of  the  plaintiffs  and  as  their 
agent,  entered  into  a  certain  contract  for  the  purchase  of  various  films 
for  the  plaintiffs,  and  laid  out  and  expended  on  behalf  of  the  plain- 
tiffs the  sum  of  $2,500  upon  that  contract,  which  amount  the  defend- 
ant corporation  has  demanded,  but  which  has  not  been  paid.  It  is 
plain,  without  argument,  that  the  so-called  defenses' are  not  in  fact 
defenses. 

[2]  Neither  do  I  think  that  they  are  of  such  a  character  as  the 
statute  permits  to  be  set  up  as  counterclaims.  Where'  a  cause  of  ac- 
tion on  contract  is  sought  to  he  set  up  as  a  counterclaim  to  a  cause 
of  action  for  tort,  it  is  well  established  that  the  counterclaim  must  con- 
tain all^ations  showing  that  it  arises  out  of  the  transaction  alleged  in 
the  complaint  or  that  it  was  connected  with  the  subject  of  the  action. 
Hall  V.  Wemey,  18  App.  Mv.  565,  46  N.  Y.  Supp.  33 ;  Smith  v.  Rens- 
selaerville  Creamery  Co.,  131  App.  Div.  387,  115  N.  Y.  Supp.  273; 
Fletcher  v.  MacGinniss,  168  App.  Div.  225,  153  N.  Y.  Supp.  581.  In 
the  present  case  there  are  no  allegations  which  meet  this  requirement. 
The  argument  is  attempted  on  behalf  of  the  defendants  that  it  does 
appear  in  the  allegations  of  the  first  counterclaim  that  the  merchandise 
shipped,  and  upon  which  the  plaintiffs  predicate  their  cause  of  action 
for  fraud,  is  part  of  the  item  on  which  the  defendant  corporation 
claims  commissions  as  set  forth  in  the  counterclaim.  I  do  not  think 
that  the  counterclaim  warrants  such  a  construction,  however.  At  most 
it  would  only  show  a  connection  between  an  indefinite  and  maybe  a 
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very  small  portion  of  the  defendant  corporation's  counterclaim  and 
the  plaintiffs'  cause  of  action. 

[3]  But  even  an  inference  to  that  extent  is  not  permissible,  in  view 
of  the  fact  that  the  plaintiffs  allege  a  cause  of  action  against  both 
defendants,  while  both  counterclaims  are  set  up  on  behalf  of  the  de- 
fendant corporation  alone.  With  respect  to  the  second  counterclaim, 
there  is  still  less  ground  for  arguing  that  an  inference  may  be  drawn 
of  some  connection  between  the  counterclaim  and  the  plaintiffs'  cause 
of  action. 

The  motion  should  be  granted,  with  $10  costs.  Settle  order  on 
notice. 


(Ill  Misc.  Rep.  553) 

SEAYER  V.  LINDSAY  UGHT  CO. 

(Supreme  Court,  Trial  Term,  Kings  County.    May  3,  1920.) 

1.  Sales  ^=^418(2) — ^Damages  for  nondelivery  measured  by  value  at  plaee  of 

delivery. 

Buyer's  damages  for  nonperformance  are  measured  by  the  value  of  tbe 
goods  at  the  place  of  delivery,  and  not  where  the  contract  was  made. 

2.  Carriers  ^=>94(4) — ^Damages  for  failure  to  transport  measured  by  value  at 

place  of  destination. 

Where  a  party  agrees  to  carry  goods  to  a  designated  place,  the  damages 
arising  from  his  failure  to  perform  are  measured  by  the  value  of  the 
goods  at  place  of  destination. 

3.  Sales  <S=>79— Place  of  delivery  a  matter  of  intention. 

The  place  of  delivery  under  a  contract  of  sale  Is  a  question  to  be  de- 
termined according  to  the  intention  of  the  parties. 

4.  Sales  «©=>161 — ^Place  of  delivery  where  goods  are  shipped  by  carrier. 

Ordinarily,  in  the  absence  of  special  facts,  a  contract  to  seU  goods  is 
completed  when  the  seller  delivers  them  to  a  carrier  to  be  transported  to 
the  buyer,  and  such  is  delivery  to  the  buyer,  even  though  the  goods  are 
not  then  paid  for ;  but  such  rule  does  not  apply,  if  the  seller  agrees  to 
deliver  the  gopds  or  makes  some  other  agreement  showing  a  different  in- 
tention. 
6.  Sales  ^=>161 — ^Provision  f.  o.  b.  ordinarily  designates  place  of  delivery. 

Under  the  common  provision  f .  o.  b.  place  of  shipment,  the  seller's  obli- 
gation is  complete  when  he  ships  the  goods,  and  the  title  to  them  passes 
then,  and  he  is  not  obligated  to  pay  the  freight ;  but,  if  the  agreement  Is 
f.  o.  b.  place  of  destination,  the  seller  must  pay  the  freight,  and  may  be 
deemed  to  have  retained  the  title  to  the  goods  until  their  arrival  at  the 
point  of  destination ;  but,  If  there  is  anything  to  show  that  the  Intention 
of  the  parties  was  different,  that  will  control. 

6.  Sales  <e=>77(2)— The  terms  "c.  f,  1."  and  *'c.  i.  f."  defined. 

The  provision  "c.  1.  f."  in  a  contract  of  sale  of  goods  is  an  expression 
Indicating  that  the  price  fixed  covers  the  cost  of  goods,  insurance,  and 
freight  on  it  to  place  of  destination,  and  the  same  meaning  is  given  to  the 
initials  "c.  f.  1.,"  and  under  such  a  contract  the  seller  must  ship  the  goods, 
arrange  the  contract  of  affreightment,  and  pay  its  cost,  or  allow  it  from 
the  purchase  price,  and  procure  insurance  for  the  buyer's  benefit  for  the 
safe  arrival  of  the  goods,  and  pay  therefor. 

7.  Sales  <@=»161 — Seller  of  goods  c.  i.  f.  fulfills  contract  by  paying  insurance, 

freight,  etc.,  and  delivery  is  complete. 

When  a  seller,  under  a  contract  of  sale  of  goods  contaihing  a  provision  c 
f .  i.,  has  shipped  the  goods,  arranged  contract  of  affreightment  to  place  of 
destination,  paid  its  cost,  or  allowed  it  from  the  purchase  price,  procured 
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Insnranoe  for  the  bnyer'a  benefit  for  the  safe  arrival  of  the  goods,  and 
paid  therefor,  and  forwarded  the  papers  to  the  buyer,  he  has  fulfilled  his 
contract,  and  delivery  Is  complete,  and  there  Is  no  obligation  by  the  seller 
to  deliver  the  goods  at  the  place  of  destination,  In  the  absence  of  an  agree- 
ment showing  a  dllTer^it  Intention. 

0  8.  Sales  ^=»197— Statute  as  to  when  title  passes  not  applicable  to  eontraet  ex- 
ecuted and  to  be  performed  elsewhere  than  in  state. 

Personal  Property  Law,  1 100,  rule  5,  relating  to  when  property  passes  In 
goods.  Is  not  applicable  to  contract  of  sale  of  goods  neither  executed  nor 
to  be  performed  within  the  state  of  New  York. 

9.  Sales  <d==^18(l)»Measure  of  damages  for  failure  to  deliver  same,  whether 
or  not  shipment  is  made. 

The  same  rule  of  damages  applies  In  an  action  by  a  buyer  against  a 
seller  for  damages  for  nonperformance,  where  there  is  no  shipment  made, 
as  where  a  shipment  Is  made  that  does  not  conform  to  the  contract. 

Action  by  Fred  O.  Seaver  against  the  Lindsay  Light  Company. 
Judgment  for  plaintiff. 

Steele,  DeFriese  &  Steele,  of  New  York  City  (George  E.  Miner,  of 
New  York  City,  of  counsel),  for  plaintiff. 
Isaac  Hyman,  of  New  York  City,  for  defendant. 

CROPSEY,  J.  This  action  was  tried  at  Trial  Term,  without  a 
jury.  There  is  little  or  no  dispute  on  the  facts.  A  broker  in  London 
communicated  with  the  defendant  in  Chicago,  asking  if  it  had  thorium 
for  sale.  The  defendant  replied,  referring  the  broker  to  its  brokers 
in  London,  who  would  quote  prices.  Thereafter  there  was  various 
correspondence  between  the  two  brokers,  and  finally  the  defendant's 
brokers  submitted  an  offer  from  the  defendant.  This  the  broker  who 
had  first  communicated  with  the  defendant  accepted  in  a  cable  sent  to 
the  defendant  at  Chicago,  and  the  defendant's  confirmation  of  this 
acceptance  was  contained  in  a  cablegram  sent  to  its  London  agents 
and  transmitted  by  them  to  the  first  broker.  The  acceptance  of  the 
final  offer  showed  that  the  goods  were  being  purchased  for  a  corpora- 
tion in  Holland.  The  thorium  was  to  be  delivered  in  six  monthly 
installments  at  the  price  of  $4  a  pound  cash  in  advance,  c.  i.  f .  Rotter- 
dam, Later,  by  mutual  consent,  the  contract  was  changed  to  c.  i.  f. 
London  Dock.  The  defendant  shipped  some  of  the  monthly  deliver- 
ies, but  failed  to  ship  the  balance.  This  is  an  action  to  recover  the 
damages  sustained  by  the  buyer ;  the  plaintiff  being  its  assignee. 

[1,  2]  The  plaintiff'  claims  the  contract  was  made  in  London.  The 
defendant  claims  it  was  made  in  Chicago.  It  would  seem  that  the 
latter  contention  was  correct,  but  the  decision  of  this  disputed  ques- 
tion is  really  immaterial.  In  an  action  between  buyer  and  seller  for 
damages  for  nonperformance  of  a  contract  of  sale,  the  place  of 
delivery  is  the  important  factor.  The  damages  are  measured  by  the 
value  of  the  goods  at  the  place  of  delivery,  and  not  at  the  place  where 
the  contract  was  made.  Saxe  v.  Penokee  Lumber  Co.,  159  N.  Y. 
371,  54  N.  E.  14;  Oswego  Falls  P.  &  P.  Co.  v.  Stecher  Lith.  Co., 
215  N.  Y.  98,  106,  107,  109  N.  E.  92,  L.  R.  A.  1916B,  1257.  This 
rule  must  not  be  confused  with  the  rule  applicable  where  the  breach 
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IS  of  a  contract  to  transport,  instead  of  a  contract  to  sell.  Where 
a  party  agrees  to  carry  goods  to  a  designated  place,  the  damages 
arising  from  his  failure  to  perform  are  measured  by  the  value  of 
the  goods  at  the  place  of  destination.  Sturgess  v.  Bissell,  46  N.  Y. 
462;  Sherman  v.  Hudson  R.  R.  Co.,  64  N.  Y.  254,  259;  Lowenstein^ 
V.  Lombard,  Ayres  &  Co.,  164  N.  Y.  324,  334,  58  N.  E.  44;  Walling- 
ford  V.  Kaiser,  191  N.  Y.  392,  395,  84  N.  E.  295,  15  L.  R.  A.  (N.  S.) 
1126,  123  Am:  St.  Rep.  600;  Rice  v.  Baxendale,  7  Hurlstone  &  Nor- 
man, 96;  Stroms  ^Bruks  Aktie  Bolag  v.  Hutchison  [1905]  Appeal 
Cases,  515. 

[3]  The  question  here  is:  What  was  the  place  of  delivery  under 
this  contract?  That  is  a  question  to  be  determined  according  to 
the  intention  of  the  parties.  Smith  v.  Edwards,  29  Hun,  493 ;  United 
States  V.  R.  P.  Andrews  &  Co.,  207  U.  S.  229,  28  Sup.  Ct.  100,  52 
L.  Ed.  185. 

[4,  5]  Ordinarily,  in  the  absence  of  special  facts,  a  contract  to  sell 
goods  is  completed  when  the  seller  delivers  them  to  a  carrier  to 
be  transported  to  the  buyer.  That  constitutes  a  delivery  to  the  buyer, 
and  this  is  true  although  the  goods  are  not  then  paid  for.  Krulder 
V.  Ellison,  47  N.  Y.  36,  7  Am.  Rep.  402;  Gilbert  v.  N.  Y.  C.  &  H. 
R.  R:  R.  Co.,  4  Hun,  378,  381 ;  35  Cyc.  p.  193  et  seq. ;  White  v. 
Schweitzer,  147  App.  Div.  544,  132  N.  Y.  Supp.  644;  17  L.  R.  A. 
note  at  p.  179. 

But  the  above  rule  does  not  apply,  if  the  seller  agrees  to  deliver  the 
goods  at  the  buyer's  place,  or  makes  some  other  agreement  showing  a 
different  intention  of  the  parties.  Westmoreland  Coal  Co.  v.  Syra- 
cuse Lighting  Co.,  159  App,  Div.  323,  145  N.  Y.  Supp.  420;  Manu- 
facturers' Commercial  Co.  v.  Rochester  Railway  Co.,  117  N.  Y.  Supp. 
989,  992-993;  Braddock  Glass  Co.  v.  Irwin  &  Co.,  153  Pa.  St.  440, 
25  Atl.  490;  22  L.  R.  A.  note  at  page  421.  So,  under  the  common 
provision  f .  o.  b.  place  of  shipment,  the  seller's  obligation  is  completed 
when  he  ships  the  goods,  and  title  to  them  passes  Sien,  and  he  is  not 
obliged  to  pay  the  freight.  But,  if  the  agreement  is  f.  o.  b.  place  of 
destination,  the  seller  must  pay  the  freight,  and  may  be  deemed  to 
have  retained  the  title  to  the  goods  until  their  arrival  at  the  point  of 
destination.  Gasg  v.  Astoria  Veneer  Mills,  121  App.  Div.  182,  105 
N.  Y.  Supp.  794;  Pacific  Iron  Works  v.  Long  Island  R.  R.  Co.,  62 
N.  Y.  272;  Gourd  v.  Healy,  137  App.  Div.  323,  122  N.  Y.  Supp.  7; 
Williston  on  Sales,  p.  409;  Sheffield  Furnace  Co.  v.  Hull  Coal  &  Coke 
Co.,  101  Ala.  446,  481-482,  14  South.  672;  Neimeyer  Lumber  Co.  v. 
Burlington  &  M.  R.  R.  Co.,  54  Neb.  321,  74  N.  W.  670,  40  L.  R.  A. 
534.  But,  if  there  is  anything  to  show  that  the  intention  of  the  par- 
ties was  different,  that  will  control. 

Hence  the  fact  that  the  freight  was  paid  by  the  seller  is  not  conclu- 
sive that  the  delivery  was  to  be  at  the  place  of  destination.  Danne- 
miller  v.  Kiricpatrick,  201  Pa.  218,  224,  225,  50  Atl.  928;  McLaughlin 
V.  Marston,  78  Wis.  670,  677,  678,  47  N.  W.  1058.  And  where 
goods  were  to  be  shipped  at  Antwerp  for  New  York,  delivery  was 
held  complete  upon  shipment,  and  the  damages  were  measured  by  the 
value  of  the  goods  at  Antwerp,  and  not  at  New  York*    Cahen  v.  Piatt, 
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69  N.  Y.  348,  25  Am.  Rep.  203.  ♦  And  under  a  contract  by  which  plain- 
tiff "sold  and  agreed  to  ship  to  defendants  in  New  York"  goods  at 
an  agreed  price,  "less  the  freight"  between  point  of  shipment  and  New 
York,  title  was  held  to  pass  upon  the  delivery  of  the  goods  to  the 
carrier.  White  v.  Schweitzer,  147  App.  Div.  544,  132  N.  Y.  Supp.  644. 
A  contract  to  sell  "f .  o.  b.  continental  port,  inspection  at  seller's  works," 
was  held  to  put  the  cost  of  the  inspection  upon  the  seller.  Silberman 
V.  Clark,  96  N.  Y.  522.  Where  a  contract  for  the  purchase  of  goods 
for  cash  f.  o.  b.  place  of  shipment,  buyer  to  assume  all  costs  of  re- 
moving the  same  from  the  yard  where  located,  the  latter  provision  was 
held  to  control,  as  it  showed  the  intention;  and  so  it  was  held  that 
the  expense  of  putting  the  goods  on  the  cars  had  to  be  borne  by  the 
buyer,  although  the  provision  f .  o.  b.  would  ordinarily  have  required 
the  seller  to  do  so.  Burgess  Sulphite  Fibre  Co.  v.  Broomfield,  180 
Mass.  283,  287, 62  N.  E.  367. 

The  provision  c.  i.  f.  seems  to  have  been  rarely  used  in  commercial 
contracts  in  this  country.  Many  text-books  contain  no  mention  of 
the  term,  and  but  few  cases  have  been  found  here  which  touch  upon 
its  meaning.  The  provision,  however,  is  common  in  England,  and 
has  been  used  there  frequently  in  shipping  contracts. 

[6,7]  Its  meaning  is  stated  in  11  Corpus  Juris,  p.  765.  It  is  an 
expression  indicating  that  the  price  fixed  covers  the  cost  of  the  goods 
and  insurance,  and  freight  on  them  to  the  place  of  destination.  Some- 
times the  initials  are  transposed — c.  f .  i. — but  the  meaning  is  the  same. 
Under  a  contract  containing  such  a  provision,  the  seller  must  ship 
the  goods,  arrange  the  contract  of  affreightment  to  place  of  destina- 
tion, and  pay  its  cost  or  allow  it  from  the  purchase  price,  and  procure 
insurance  for  the  buyer's  benefit  for  the  safe  arrival  of  the  goods 
and  pay  therefor.  Ruling  Case-  Law,  vol.  23,  title  "Sales,"  §  158. 
When  the  seller  has  done  this,  and  forwarded  the  papers  to  the  buyer, 
he  has  fulfilled  his  contract,  and  delivery  is  complete.  There  is 
no  obligation  by  the  seller  to  deliver  the  goods  at  the  place  of  destina- 
tion. Ireland  v.  Livingston,  L.  R.  5  N.  L.  395,  406 ;  Biddell  v. 
Clemens  Horst  Co.,  [1911]  1  K.  B.  214;  Groom,  Ltd.,  v.  Barber, 
[1915]  1  K.  B.  316;  Crozier  v.  Auerbach,  [1908]  2  K.  B.  161 ;  Land- 
auer  v.  Craven,  [1912]  2  K.  B.  94;  Karberg  v.  Blythe,  [1916]  1 
K.  B.  495;  Mee  v.  McNider,  109  N.  Y  500,  17  N.  E.  424;  WiUiston 
on  Sales,  p.  408.  The  principle  above  referred  to  was  stated  and  ap- 
proved by  the  Supreme  Court  of  the  United  States  in  Thames  &  Mer- 
sey Insurance  Co.  v.  United  States,  237  U.  S.  19,  at  page  26,  35  Sup. 
Ct.  496,  59  L.  Ed.  821,  Ann.  Cas.  1915D,  1087.  This  is  the  meaning 
and  effect  of  the  letters  c.  i.  f.,  in  the  absence  of  any  agreement  to 
the  contrary,  or  any  provisions  showing  a  different  intention.  And 
in  the  case  at  bar  there  is  nothing  that  requires  a  different  meaning 
being  given  to  this  commercial  expression. 

That  such  is  the  meaning  that  must  attach  to  this  expression  is 

emphasized  by  the  requirement  that  the  seller  must  procure  insurance 

for  the  buyer's  benefit.    This  is  a  manifest  indication  that  delivery  was 

to  be  complete  at  the  place  of  shipment,  and  that  the  title  to  the  goods 
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was  in  the  buyer  from  that  time.  If  this  were  not  so,  why  would  the 
buyer  require  the  seller  to  procure  insurance  for  him?  If  the  goods 
were  still  the  seller's  until  they  reached  their  destination,  the  risk  of 
their  safe  arrival  would  be  the  seller's,  and  the  buyer  would  have  no 
concern  about  that.  He  would  lose  nothing  if  the  goods  did  not  ar- 
rive; the  loss  would  fall  upon  the  seller.  This  and  similar  provi- 
sions in  contracts  have  been  held  to  be  controlling  factors  in  determin- 
ing the  intention  of  the  parties.  Martz  v.  Putnam,  117  Ind.  392, 
402,  20  N.  E.  270;  Tregelles  v.  Sewell,  7  Hurlstone  &  Norman,  574; 
The  Elgee  Cotton  Cases,  22  Wall.  180,  22  L.  Ed.  863;  Stewart  v. 
Henningsen  Produce  Co.,  88  Kan.  521,  129  Pac.  181,  50  L.  R.  A. 
(N.  S.)  Ill,  Ann.  Cas.  1914B,  701. 

If  it  was  the  intention  of  the  parties  that  delivery  should  not  be 
complete  until  the  goods  arrived  at  London,  an  "f.  o.  b.  London"  pro- 
vision could  have  been  inserted  in  the  contract.  The  difference  be- 
tween an  "f.  o.  b.  London"  contract  and  a  "c.  i.  f.  London"  contract 
has  been  pointed  out;  and  that  the  parties  understood  there  was  a 
difference  between  those  terms  is  apparent  from  the  correspondence 
they  had  had.  Different  propositions  were  made  at  different  times. 
The  first  was  an  offer  "c.  i.  f .  London" ;  later  an  offer  "delivered  Lon- 
don"; still  later  an  offer  "f.  o.  b.  Chicago";  and  finally  the  contract 
in  suit,  "c.  i.  f.  Rotterdam,"  subsequently  changed  to  "c.  i.  f.  London 
dock."  All  this  confirms  the  usual  meaning  of  the  c.  i.  f .  provision, 
and  shows  the  parties  did  not  intend  that  the  delivery  should  be  at 
London  under  the  contract  they  made. 

There  is  nothing  here  to  show  the  parties  had  in  contemplation  that 
ihe  value  of  thorium  in  London  should  be  the  measure  of  damages 
as  there  was  in  Durst  v.  Burton,  47  N.  Y.  167,  7  Am.  Rep.  428.  What 
those  circumstances  were  in  that  case  does  not  appear  in  the  opinion, 
and  whether  or  not  that  was  the  intention  of  the  parties  seems  not 
to  have  been  litigated.  The  only  question  decided  was  whether  the 
value  of  the  goods  at  some  place  which  was  neither  that  of  delivery 
nor  that  within  the  contemplation  of  the  parties  could  be  accepted. 

[6]  The  provisions  of  the  Personal  Property  Law  (ConsoL  Laws,  c. 
41)  have  not  been  overlooked.    Rule  5  of  section  100  reads: 

"If  the  contract  to  eeU  requires  the  seller  to  deliver  the  goods  to  the  buyer, 
or  at  a  particular  place,  or  to  pay  the  freight  or  cost  of  transportation  to  the 
buyer,  or  to  a  particular  place,  the  property  does  not  pass  until  the  goods  have 
been  delivered  to  the  buyer  or  reached  the  place  agreed  upon." 

This  rule  is  to  be  applied  "unless  a  different  intention  appears." 
But  this  statute  cannot  be  applicable  to  the  contract  under  discussion. 
This  contract  was  neither  made,  nor  was  it  to  be  performed,  in 
New  York;  but  if  this  was  a  New  York  contract,  it  is  not  clear  that 
this  quoted  rule  would  control.  It  does  not  include  one  of  the  pro- 
visions that  is  contained  in  a  c.  i.  f.  contract,  the  procuring  of  insur- 
ance for  the  buyer's  benefit ;  and  that  provision,  as  has  been  pointed 
out,  clearly  indicates  "a  different  intention"  as  to  when  the  title  shall 
pass  than  would  follow  under  the  rule. 

[9]  The  plaintiff  proved  the  value  of  thorium   in  London,  but 
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offered  no  proof  as  to  its  value  in  Chicago.  Defendant's  proof  of 
the  Chicago  value  plus  freight  and  insurance  charges  is  therefore 
undisputed,  and  must  be  accepted.  That  is  the  basis  upon  which 
plaintifFs  damages  must  be  calculated.  The  same  rule  of  damages 
applies  where  there  is  no  shipment  made  as  where  a  shipment  is  made 
that  does  not  conform  to  the  contract.  Crozier  v,  Auerbach,  [1908] 
2  K.  B.  161,  165. 

Judgment  for  the  plaintiff  accordingly,  with  costs.    Settle  findings 
on  notice. 


(110  Misc.  Rep.  575) 

DUFF  et  al.  t.  RODENKIRCHEN  et  al. 

(Supreme  CJourt,  Special  Term,  New  York  County.    February,  1920.) 

1.  Powers  ^^36(l)-^Aiipoliitiiieiit  by  son's  will.  If  valid,  held  execution  of 
power  of  appointment  under  his  fatiier's  will,  though  not  referring  to  it. 

Where  J.,  a  surviving  son,  and  his  sister,  each  received  under  their 
father's  will  a  beDefldal  life  estate  in  one  half  of  the  residuary  estate,  and 
a  remainder  for  life  in  the  other  half  on  survivorship  after  death  of 
original  life  tenant  without  issue,  and  the  remainder  after  their  death  was 
devised  to  such  i)erson  as  survivor  might  by  will  appoint,  and  where  sis- 
ter, dying  without  issue,  devised  her  residuary  estate  to  J.,  and  he,  dying 
without  issue,  devised  residue  of  his  estate  in  trust  for  his  wife,  with  pow- 
er of  appointment  by  wUl,  the  power  given  by  J.'s  wiU,  if  valid,  was, 
under  Real  Property  Law,  !  175,  an  execution  of  his  power  under  his 
father's  will,,  though  not  referring  to  it 

t.  Powers  ^=^36(1) — ^WHl  of  sou  having  power  of  appointment  under  father's 
wUl,  and  also  having  an  independent  Interest  In  property,  exercising  his 
power  of  appointment,  would  l>e  construed  as  devising  his  Independent  in- 
terest. 

Where  a  son  was  devised  a  beneficial  interest  in  one-half  of  father's 
residuary  estate,  and  by  his  sister's  will  was  given  her  one-half  of  resid- 
uary estate,  and  by  their  father's  will  the  remainder  was  to  go  to  those 
whom  the  son,  as  surviving  life  tenant,  should  by  wiU  appoint,  and  he 
devised  residue  of  his  estate  in  trust  for  his  widow  for  life  and  to  those 
whom  she  might  appoint  on  her  death,  the  rule  of  Real  Property  Iiaw,  § 
178,  that  son's  will  was  an  execution,  so  far  as  valid,  of  his « power,  did 
not  apply,  where  he  also  had  an  independent  interest  in  property,  so  that 
his  whole  will  would  be  construed  as  a  devise  of  such  Independent  interest, 
and,  if  he  could  not  devise  it  for  life,  the  entire  attempted  devise  would  be 
invalid. 

3.  Wills  $=»694 — Son,  taking  entire  reversion  of  father's  estate  on  failure  of 
execution  of  power,  might  devise  It  entirely  apart  from  power  of  appoint- 
ment in  father's  will. 

Where  J.,  a  surviving  son,  and  his  sister,  were  each  devised  by  father's 
will  a  beneficial  life  interest  in  one  half  of  residuary  estate,  and  a  re- 
mainder for  life  in  the  other  half  on  death  of  the  other  without  issue,  and 
the  remainder  after  death  of  both  without  issue  was  devised  to  whom  sur- 
vivor might  by  will  appoint  there  was  no  provision  in  event  of  both  dying 
'  without  issue  and  without  exercising  power  to  dispose  of  remainder,  and 
hence  a  reversion  to  father's  estate,  and  J.,  then  being  an  heir  at  law  and 
the  devisee  of  his  sister's  interest,  took  the  entire  reversion  of  his  father's 
estate,  in  view  of  Real  Property  Law,  $S  36,  40,  59,  and  might  devise  it 
apart  from  power  of  appointment  under  his  father's  wilL 
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4.  PerpetnitiM  ^=>6(5)^WiIl  of  son  bdd  to  tfreale  a  new  fotore  Mlale  In  his 
•    property,  valid  because,  standing  alone.  It  did  not  suspend  alienation  for 

more  than  one  life. 

Where  snrvlTing  son  and  daughter  were  each  given  a  beneficial  life  in- 
terest in  one  half  of  father's  residuary  estate,  and  a  remainder  for  life  in 
other  half,  contingent  on  survivorship,  and  the  remainder,  after  death  of 
both  without  issue,  was  devised  to  such  as  surviving  life  tenant  might  by 
will  appoint,  the  will  of  the  son.  as  survivor,  giving  residue  of  his  estate 
in  trust  for  wife  and  on  her  death  to  those  she  might  appoint,  created  a 
new  future  valid  estate  in  ids  property,  whldi,  standing  alone,  did  not 
suspend  power  of  alienation  for  more  than  one  life,  In  contravention  of 
Real  Property  Law,  I  178,  though  following  Inunedlately  upon  previous 
trust  for  two  lives. 

5.  Reversions  €:=»1— Nature  of  estate  stated. 

A  "reversion"  is  the  residue  of  the  estate  left  in  the  heirs  of  a  testator, 
commencing  in  possession  on  the  determination  of  one  or  more  particular 
estates  devised. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Tlrst  and 
Second  Series,  Reversion.] 

Action  for  an  accounting  hy  Clementine  Farr  Duff  and  the  Ameri- 
can Security  &  Trust  Company,  as  executors  and  trustees  under  the 
will  of  John  J.  Duff,  deceased,  against  Mary  J.  C.  Rodenkirchen  and 
others,  involving  the  construction  of  the  will  of  John  J.  Duff  and  the 
will  of  his  father,  Michael  Duff.  Wills  construed,  and  judgment  ac- 
cordingly. 

M.  F.  Johnson,  of  New  York  City  (Howard  C.  Taylor,  of  New 
York  City,  of  counsel),  for  plaintiffs. 

Morris  A.  Hulett,  of  New  York  City,  for  defendant  Rodenkirchen. 

Agar,  Ely  &  Fulton,  of  New  York  City  (John  G.  Agar,  of  New 
York  City,  of  counsel),  for  defendants  Duff  and  others. 

Joseph  Atz,  of  New  York  City,  for  defendants  Fox  and  others. 

Winthrop  &  Stimson,  of  New  York  City,  for  defendants  Children's 
Seashore  House  and  another. 

John  T.  Sturdevant,  of  New  York  City,  for  defendant  Episcopal 
Eye,  Ear  &  Throat  Hospital. 

Arthur  T.  Clark,  of  New  York  City,  guardian  ad  litem,  for  infant 
defendants  Fox. 

LEHMAN,  J.  The  plaintiffs  .herein  have  brought  an  action  for 
the  settlement  of  the  accounts  oi  their  testator  as  surviving  trustee 
under  the  last  will  and  testament  of  his  father,  Michael  Duff,  and  in 
their  complaint  they  ask  for  a  construction  of  the  will  of  John  J.  Duff, 
and  for  a  determination  of  the  rights  of  the  parties  herein  to  certain 
real  estate  and  the  proceeds  of  real  estate,  under  the  terms  of  the 
wills  of  John  J.  Duff,  his  sister,  Mary  Carey,  and  Michael  Duff. 

Michael  Duff  died  a  resident  of  New  York  county  on  October  28, 
1904.  At  the  time  of  his  death  he  was  seized  of  certain,  real  property 
which  passed  under  the  devise  of  his  residuary  estate  in  his  will. 
This  will  provides: 

"'Eighth.  I  Rive,  devise  and  bequ^th  all  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal,  of  what  nature  or  kind  soever  nnto  my  executors 

j^SiiFoT  Other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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hereinafter  named,  in  trust,  to  divide  the  same  into  two  equal  parts  or  shares 
and  to  apply  the  net  annual  Income  of  one  of  said  parts  or  shares  to  the  nse 
of  my  son,  John  J.  DufT.  during  his  natural  life,  and  upon  his  death  I  give,  de- 
Tise  and  bequeath  the  said  part  or  share  of  said  estate  unto  the  issue  then 
liying  of  the  said  John,  to  be  equally  divided  between  them  per  stirpes  and  not 
per  capita,  and  in  case  my  said  son  should  die  without  leaving  any  issue  him 
surviving,  then  I  direct  my  said  executors  to  apply  the  net  annual  Income  of 
the  said  part  or  share  to  the  use  of  •  •  •  daughter,  Mary  Carey,  during 
her  natural  life,  and  upon  her  death,  I  give,  devise  and  bequeath  the  said  part 
or  share  to  the  issu^  of  the  said  Mary,  to  be  equally  divided  between  them  per 
stirpes  and  not  per  capita,  and  in  case  the  said  Mary  should  die  without  Issue 
living  at  the  time  of  her  death,  I  give,  devise  and  bequeath  the  said  part  or 
share  unto  whomsoever  the  said  Mary  Carey  shall  be  a  writing  in  the  nature 
of  a  last  will  and  testament  appoint  to  receive  the  same. 

"Ninth.  I  direct  my  executor  aforesaid  to  apply  the  net  annual  income  or 
the  remaining  part  or  share  of  my  estate  so  held  in  trust  by  them  to  the  use 
of  my  said  daughter,  Btery  Carey,  during  her  natural  life,  and  upon  her  death  I 
give,  devise  and  bequeath  the  said  remaining  part  or  share  of  said  estate  unto 
the  issue  of  my  said  daughter,  Mary,  then  living,  to  be  divided  between  them 
per  stirpes  and  not  per  capita,  and  in  case  my  said  daughter  should  die  with- 
out leaving  any  issue  her  surviving,  then  I  direct  my  said  executors  to  apply 
the  net  annual  income  of  the  said  remaining  part  or  share  to  the  use  of  my 
son,  John  J.  Duff,  during  his  natural  life,  and  upon  his  death  I  give,  devise  and 
bequeath  the  said  part  or  share  to  the  issue  of  the  said  John,  to  be  divided  be- 
tween them  per  stirpes  and  not  per  capita,  and  in  case  the  said  John  should 
die  without  leaving:  any  issue  living  at  the  time  of  his  death,  then  I  give,  de- 
vise and  bequeath  the  said  remaining  part  or  share  unto  whomsoever  the  said 
John  J.  Duff  shall  by  a  writing  in  the  nature  of  a  last  will  and  testament 
appoint  to  receive  the  same. 

"Tenth.  In  case  either  the  said  Mary  Carey  or  the  said  John  J.  Duff  should 
at  any  time  become  entitled  by  the  death  of  one  of  them  to  the  income  of  both 
parts  or  shares  of  my  said  residuary  estate,  and  the  survivor  of  the  said  Mary 
and  John  should  die  without  issue  living  at  the  time  of  his  or  her  death,  then  I 
give,  devise  and  bequeath  the  whole  of  the  said  two  parts  or  shares,  being  the 
whole  of  the  rest,  residue  and  remainder  of  my  said  estate  unto  such  person 
or  persons  as  the  said  survivor  shall  by  a  writing  in  the  nature  of  a  last  will 
and  testament  duly  appointed  to  receive  the  same." 

Both  John  J.  Duff  and  Mary  Carey  survived  Michael  Duff,  and  each 
received  a  beneficial  estate  for  life  in  half  the  residuary  estate,  and 
each  received  in  addition  a  remainder  for  life  in  the  other  half,  contin- 
gent upon  survivorship  after  the  death  of  the  original  life  tenant 
without  issue.  The  remainder  after  the  death  of  the  life  tenants  was 
devised  to  the  issue  of  the  life  tenants,  or,  in  default  of  issue,  to  such 
person  as  the  survivor  of  the  two  life  tenants  might  by  last  will  or 
testament  appoint.  The  will  contains  no  devise  to  other  parties  if 
the  life  tenants  died  without  issue  and  the  survivor  failed  to  exercise 
the  power  of  appointment.  The  daughter,  Mary  Carey,  died  without 
issue  on  the  3d  day  of  May,  1913,  and  by  her  will  devised  and  be- 
queathed her  residuary  estate  to  her  brother,  John  J.  Duff.  Since  she 
did  not  survive  John  J.  Duff,  she  had  no  power  of  appointment  under 
her  father's  will,  and  she  did  not  in  her  own  will  attempt  to  exercise 
such  a  power. 

[1]  John  J.  Duff  died  without  issue  in  the  city  of  Washington,  D. 
C,  on  January  22,  1918,  and  left  a  last  will  and  testament  in  which 
he  devised  and  bequeathed  the  residue. of  his  estate  to  the  plaintiffs 
in  trust  for  his  wife,  Clementine  Farr  thaff,  for  and  during  the  term 


Digitized  by 


Google 


38  182  NEW  YORK  SUPPLBMBNT  (Sup.  Ct. 

of  her  natural  life,  and  after  her  death  to  transfer  and  convey  the 
same  to  such  persons  as  his  wife  may  appoint,  and  in  default  of  such 
appointment,  or  if  his  wife  should  predecease  him,  to  certain  parties 
named  in  the  will.  Although  the  testator  does  not  recite  or  refer  to 
the  power  conferred  upon  him  under  the  will  of  Michael  Duff,  this 
provision  must  be  deemed  to  be  an  execution  of  that  power,  if  it  is 
otherwise  valid.  Real  Property  Law  (Consol.  Laws,  c.  50)  §  175. 
.  [2]  It  is  almost  conceded  by  all  parties  that  thi  provision  of  the 
will  of  John  J.  Duff  is  not  a  valid  execution  of  the  power  conferred 
upon  him  by  the  will  of  Michael  Duff  in  respect  to  the  share  of  the 
estate  originally  devised  to  Mary  Carey  for  life.  In  that  portion  of 
the  estate  Mary  Carey  was  the  first  life  tenant,  then  John  J.  Duff 
was  life  tenant,  and  since  "the  period  during  which  the  absolute 
right  of  alienation  may  be  suspended,  by  an  instrument  in  execution 
of  a  power,  must  be  computed,  not  from  the  date  of  such  instrument, 
but  from  the  time  of  the  creation  of  the  power"  (Real  Property  Law, 
§  178),'it  is  quite  clear  that  John  J.  Duff  cannot,  by  virtue  of  the  power 
conferred  upon  him  under  his  father's  will,  suspend  the  absolute  pow- 
er of  alienation  for  a  third  life.  In  my  opinion  it  is  equally  clear  that 
this  provision  of  John  J.  Duff's  will  is  not  a  valid  execution  of  the 
power  conferred  upon  him  under  his  father's  will  in  respect  to  the 
share  originally  devised  to  him  for  life.  Under  Michael  Duff's  will 
the.  power  of  absolute  alienation  of  his  whole  estate  was  suspended 
during  the  lives  of  both  son  and  daughter.  Michael  Duff  could  not 
by  his  own  will  have  provided  that  John  J.  Duff's  share  should  go  to 
him  for  life  and  then  to  Mary  Carey,  or,  if  Mary  Carey  should  pre- 
decease John  J.  Duff,  then  to  a  third  person  for  life,  and  Michael 
Duff  could  not  by  will  give  to  his  son  a  power  which  he  did  not  him- 
self possess. 

It  is  urged,  however,  that  even  if  the  will  of  John  J.  Duff  is  not  a 
valid  execution  of  his  power  to  dispose  of  the  remainder  of  his  father's 
residuary  estate,  in  so  far  as  it  creates  a  trust  for  his  wife  for  life, 
the  court  should  still  give  effect  to  the  other  parts  of  his  will  in  so  far 
as  the  will  appoints  others  to  receive  the  fee  after  the  death  of  his 
•  wife.  Possibly,  if  John  J.  Duff  had  no  interest  in  the  property  for- 
merly owned  by  his  father,  and  could  dispose  of  it  only  through  the 
power  conferred  upon  him  by  the  will  of  his  father,  and  the  court 
could  determine  that  it  was  John  J.  Duff's  intention  that,  if  the  life 
estate  he  attempted  to  create  and  the  power  he  attempted  to  give  his 
wife  to  dispose  of  the  remainder  were  not  valid,  the  gift  over  to  other 
parties  should  take  effect,  the  court  would  find  some  means  to  give 
effect  to  this  intention ;  but  in  this  case  John  J.  Duff  did,  in  my  opin- 
ion, have  a  personal  interest  in  the  property,  and  the  court  would  vio- 
late his  clear  intention  if  it  enforced  any  provision  of  the  will  which 
would  deprive  John  J.  Duff's  wife  of  any  portion  of  the  property 
\\hich  he  attempted  to  devise  to  her  for  life,  or  which  she  would  re- 
ceive if  he  died  intestate.  The  entire  scheme  of  John  J.  Duff's  will 
shows  that  it  was  his  intention  to  provide  primarily  for  his  wife.  He 
gave  her,  not  only  a  beneficial  interest  in  his  estate  for  her  life,  but 
also  a  power  to  dispose  of  the  estate  by  will. 
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[3, 4]  The  rule  of  the  statute  that,  the  will  of  John  J.  Duff  must 
be  regarded  as  an  execution,  so  far  as  valid,  of  the  power  conferred 
on  him  by  his  father's  will,  has  no  application  where,  in  addition  to 
the  power,  the  testator  has  an  independent  interest  in  the  property. 
Mutual  Life  Ins.  Co.  v.  Shipman,  119  N.  Y.  324,  24  N.  E.  177.  The 
reasoning  of  that  case  applies  with  particular  strength  to  the  present 
situation.  If  John  J.  Duff  had  an  independent  interest  in  the  property 
which  he  could  devise  to  his  wife  for  life,  then  the  court  must  give 
effect  to  the  whole  will  as  a  devise  of  the  interest,  and  not  as  the 
attempted  execution  of  a  power,  and  if  he  had  such  interest,  even  if 
he  could  not  devise  it  for  life,  the  court  should  then  regard  the  entire 
attempted  devise  as  invalid,  for  it  is  clear  that  the  testator  would 
never  have  made  any  devise  which  would  deprive  the  wife  of  any 
rights  in  his  estate.  Since  Michael  Duff  by  the  residuary  clause  of 
his  will  failed  to  provide  for  the  contingency  of  both  his  children  dy- 
ing without  issue,  and  without  executing  the  power  to  dispose  of  the 
remainder  after  the  death  of  the  life  tenant,  there  was  a  reversion  in 
his  estate  which  he  failed  to  dispose  of  by  will,  and  which  passed  as 
if  he  had  died  intestate.  At  the  time  of  his  death  John  J.  Duff  and 
Mary  Carey  were  his  heirs  at  law,  and  any  estate  which  he  possessed 
at  that  time,  and  which  was  not  disposed  of  by  will,  passed  to  them, 
or  perhaps  it  would  be  more  accurate  to  say  remained  in  them. 

[B]  The  contention  that  this  reversion  was  a  contingent  future  es- 
tate, which  vested  in  the  heirs  of  Michael  Duff  only  when  the  con- 
tingency that  both  life  tenants  would  die  without  issue,  and  without 
having  executed  the  power  conferred  in  the  will,  and  that  his  heirs 
must  be  determined  as  of  the  time  of  vesting,  is  supported  neither 
by  reason  nor  authority.  A  reversion  under  the  statute  is  an  estate 
in  expectancy,  but  not  a  future  estate.  Real  Property  Law,  §  36.  It 
is  the  residue  of  the  estate  left  in  the  heirs  of  a  testator,  commencing 
in  possession  on  the  determination  of  one  or  more  particular  estates 
devised.  Real  Property  Law,  §  59.  The  term  "reversion"  neces- 
sarily assumes  that  the  grantor  has  not  parted  with  his  entire  estate, 
and  neither  under  the  terms  of  the  statute  (Real  Property  Law,  § 
40)  nor  at  common  law  are  the  rules  in  regard  to  vested  or  contingent 
estates  applicable. 

Since  a  reversion  is  the  residue  of  an  estate  which  is  .left  in  the 
grantor  or  his  heirs  or  in  the  heirs  of  a  testator,  it  follows  that  there 
can  be  no  question  of  when  this  estate  vested.  At  the  death  of  Michael 
Duff  the  reversion  in  the  property  not  devised  was  a  residue  left  in 
his  heirs  John  J.  Duff  and  Mary  Carey.  The  survivor  of  these  heirs 
without  issue  had  power  to  complete  the  alienation  of  Michael  Duff's 
property,  and  thereby  terminate  the  reversioner's  expectant  estate ;  but 
in  the  absence  of  the  execution  of  such  a  power  the  reversion  ripened 
from  an  estate  in  expectancy  to  the  full  fee,  including  the  right  of 
possession.  All  expectant  estates  are  descendible,  devisable,  and 
alienable  in  the  same  manner  as  an  estate  in  possession,  and  since  John 
J.  Duff  was  the  heir  at  law  and  the  residuary  devisee  of  Mary  Carey, 
at  the  time  of  his  death  he  was  the  owner  of  the  entire  reversion  of 
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Michael  Ehiff's  estate,  and  entirely  apart  from  the  powers  given  him 
by  Michael  Duff's  will  he  had  the  right  to  devise  this  reversion. 

It  follows  that  the  will  should  be  regarded  rather  as  the  disposi- 
tion of  his  own  estate  than  the  attempted  execution  of  a  power  given 
him  under  his  father's  will.  Since  John  J.  Duff's  will  should  not  be 
construed  as  the  execution  of  a  power  conferred  by  the  will  of 
Michael  Duff,  any  suspension  of  the  power  of  alienation  created  by 
the  will  of  John  J.  Duff  does  not  date  back  to  the  creation  of  the 
power.  Michael  Duff's  will  did  not  contravene  the  statute,  and  since 
the  will  of  John  J.  Duff  devises  an  estate  which  he  always  possessed, 
his  will  creates  a  new  future  estate  in  his  own  property,  and  that  fu- 
ture estate  is  valid  because,  standing  alone,  it  does  not  suspend  the 
power  of  alienation  for  more  than  one  life.  In  other  words,  since 
John  J.  Duff  had  an  estate  which  he  could  freely  alienate,  he  has  not 
suspended  the  power  of  alienation  for  more  than  one  life  by  devising 
his  own  freely  alienable  estate  in  trust  for  one  life  or  even  two  lives. 
The  mere  fact  that  this  new  estate  follows  immediately  upon  a  pre- 
vious trust  estate  for  two  lives  does  not  alter  the  rule,  for  the  new 
estate  does  not  continue  the  earlier  trust.  It  constitutes  a  new  and 
independent  suspension  of  the  power  of  alienation,  which  is  not  in 
contravention  of  the  statute.  See  Livingston  v.  New  York  Life  Ins. 
&  Trust  Co.,  13  N.  Y.  Supp.  105,^  affirmed  on  second  appeal  sub  nom- 
ine McCurdy  v.  New  York  Life  Ins.  &  Trust  Co.,  on  opinion  on 
previous  appeal,  83  Hun,  612,  31  N.  Y.  Supp.  1130,  affirmed  without 
opinion,  151  N.  Y.  667,  46  N.  E.  1149. 

Judgment  accordingly. 

^  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  59  Hun,  622. 
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(191  App.  Dlv.  787) 

STRANG  T.  WESTCHESTER  COUNTY  NAT.  BANK. 
(Supreme  Court,  Appellate  Divisloii,  Second  Department.    May  14, 1020.) 

1.  Banks  and  banking  <&^148 (2)— Liable  for  payment  on  forged  indorseftient, 
unless  protected  by  estoppel. 

Payments  by  a  bank  on  forged  indorsement  are  at  the  perU  of  the  bank, 
unless  it  can  dalm  protection  upon  some  principle  of  estoppel. 
t.  Banks  and  banking  <8=s>138— Not  liable  for  pa^nenft  to  person  intended, 
though  he  used  fictitious  name. 

Where  a  depositor  delivered  a  draft,  payable  to  one  from  whom  she 
was  to  receive  a  bond  and  mortgage,  to  her  attorney,  who  forged  the  bond 
and  mortgage  and  the  Indorsement  on  the  draft,  payee  thereof  being  a 
fictitious  person  and  the  property^secured  by  the  mortgage  being  owned 
by  the  attorney,  the  bank,  in  paying  the  draft  to  the  attorney,  paid  it  to 
the  person  Intended  by  the  depositor,  and  is  not  liable  therefor. 
3.  Banks  and  banking  ^=»148  (2) —Representing  payee  as  actual  person  es- 
tops depositor. 

A  request  by  a  depositor  to  a  bank  to  issue  a  draft  payable  to  a  named 
person  is  a  representation  that  the  person  is  real,  not  fictitious,  which 
binds  depositor. 

Rich  and  Putnam,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Bessie  M.  Strang  against  the  Westchester  County  Nation- 
al Bank.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  KELLY,  and 
JAYCOX,  JJ. 

Mark  Hyman,  of  New  York  City,  for  appellant. 

P.  A.  Anderson,  of  Peekskill,  for  respondent 

KELLY,  J.  The  facts  in  this  case  are  stated  in  the  opinion  of  Mr. 
Justice  RICH. 

[1]  Payments  by  the  bank  upon  forged  indorsements  are  at  the 
peril  of  the  bank,  unless  it  can  claim  protection  upon  some  principle 
of  estoppel.  This  proposition  conceded  by  the  appellant,  is  familiar 
to  all  of  us.  Shipman  v.  Bank  of  the  State  of  N.  Y.,  126  N.  Y.  318, 
27  N.  E.  371,  12  L.  R.  A.  791,  22  Am.  St.  Rep.  821.  The  appellant 
argues  that  in  the  case  at  bar  the  check  in  question  was  paid  to  the 
person  to  whom  the  maker  (the  plaintiff)  intended  it  should  be  paid, 
that  she  desired  to  pay  the  money  for  a  bond  secured  by  a  mortgage 
upon  certain  specific  property  in  Peekskill,  that  the  proceeds  of  the 
check  went  exactly  where  she  intended  them  to  go,  and  that  in  return 
she  received  the  bond  and  mortgage  which  she  had  agreed  to  take.  The 
appellant  cites  Judge  Scott's  opinion  in  Hartford  v.  Greenwich  Bank, 
157  App.  Div.  448,  142  N.  Y.  Supp.  387,  affirmed  on  opinion  below 
215  N.  Y.  726,  109  N.  E.  1077.  I  have  some  difficulty  in  distinguishing 
the  case  at  bar  from  the  reasoning  of  the  court  in^the  case  last  cited. 

[2]  Plaintiff  had  arranged  to  invest  her  money  upon  a  bond  secured 
by  a  mortgage  on  certain  specified  property.  That  property  actually 
belonged  to  one  Bushnell.    Bushnell  for  his  own  purposes  (possibly 

^=:9For  other  cases  see  same  topic  ft  KEY-NTTMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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criminal,  but  I  do  not  see  how  that  aflFects  the  question)  represented 
to  plaintiff  that  this  particular  property  was  owned  by  one  Homer  E. 
Remsen.  We  may  assume  that  Remsen  was  a  fictitious  person.  But 
Bushnell  executed  the  bond  and  the  mortgage  on  his  own  property, 
in  the  name  of  Remsen,  and  delivered  them  to  the  plaintiff.  True, 
she  left  the  papers  with  him,  and  he  did  not  record  the  mortgage; 
but  that  was  a  matter  between  her  and  Bushnell,  not  brought  about 
by  anything  the  bank  did. 

So,  I  take  it,  Bushnell  would  not  be  heard  to  deny  the  validity  of 
the  bond  and  mortgage.  He  signed  it  in  a  fictitious  name;  but  he 
was  in  no  position,  as  against  plaintiff,  to  dispute  its  validity.  It  seems 
to  me  the  bond  was  the  bond  of  flie  owner  of  the  premises,  and  the 
mortgage  was*  a  lien  upon  the  premises,  precisely  as  if  Bushnell  had 
executed  it  in  his  own  name.  He  received  the  check,  indorsed  by 
plaintiff  to  the  order  of  Homer  E.  Remsen — ^he  forged  the  name 
of  Remsen^  adding  his  own  name — ^and  received  the  proceeds.  It 
seems  to  me  there  is  much  force  in  the  claim  that  plaintiff  suffered  no 
legal  loss  for  which  the  bank  is  accountable  by  reason  of  the  payment 
to   Bushnell. 

[3]  Again,  I  think  the  plaintiff  herself  brought  about  her  own  loss. 
The  defendant  bank  did  not  know  Homer  E.  Remsen.  The*  plain- 
tiff personally  came  to  the  bank,  asserting  that  Homer  E.  Remsen 
was  an  existent  person — that  she  had  agreed  to  invest  her  money 
on  his  bond  and  mortgage,  and  it  was  on  her  request  that  the  check 
was  issued  and  indorsed  for  her  signature,  so  as  to  be  payable  to 
Homer  E.  Remsen.  I  think  that  she  is  bound  by  her  representation 
to  the  bank  that  Remsen  was  a  genuine  person.  This  is  not  a  case 
where  some  third  party — Bushnell,  for  instance — inserted  a  fictitious 
name  on  the  check.  The  plaintiff  did  it  herself  deliberately.  It  was 
her  own  personal  action  which  led  to  the  making  of  the  check  payable 
to  Remsen.  With  the  making  of  the  check  her  personal  dealings  with 
the  bank  ended.  That  she  was  thereafter  swindled  by  Bushnell  does 
not  seem  to  me  to  be  chargeable  to  the  bank.  Her  representation  to 
the  bank  at  the  outset  seems  to  me  the  causa  causans  of  the  loss. 
See  Jarvis  v.  Manhattan  Reach  Co.,  S3  Hun,  362,  6  N.  Y.  Supp.  703 ; 
on  subsequent  appeal,  75  Hun,  100,  26  N.  Y.  Supp.  1061,  affirmed 
148  N.  Y.  652,  43  N.  E.  68,  31  L.  R.  A.  776,  51  Am.  St.  Rep.  727; 
Manhattan  Beach  Co.  v.  Harned  (C.  C.)  27  Fed.  484.  In  these  cases 
the  corporation  was  held  to  be  estopped  by  reason  of  the  fact  that  it 
issued  the  stock  certificates  in  the  fictitious  name  and,  notwithstanding 
the  fact  that  the  dishonest  clerk  thereafter  transferred  them  by  forg- 
ing the  fictitious  name,  it  was  held  that  the  original  representation  of 
the  company  was  the  cause  of  the  loss.  N.  Y.  &  N.  H.  R.  Co.  v. 
Schuyler.  34  N.  Y.  30-59;  F.  A.  Bank  v.  F.  S.  &  G.  S.  F.  R.  Co., 
137  N.  Y.  231,  33  N.  E.  378,  19  L.  R.  A.  331,  33  Am.  St.  Rep.  712; 
M.  L.  Inc.  Co.  v.  F.  S.  &  G.  S.  F.  R.  Co.,  139  N.  Y.  146,  34  N.  E. 
776;  Knox  v.  Eden  Musee  Co.,  148  N.  Y.  441,  42  N.  E.  988,  31  L. 
R.  A.  779,  51  Am.  St.  Rep.  700.  Judge  O'Brien  in  the  Jarvis  Case 
in  the  Court  of  Appeals  referred  to  the  similarity  between  the  rule 
as  applied  to  commercial  paper  (148  N.  Y.  659,  43  N.  E.  68,  31  ly.  R. 
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A.  776,  51  Am.  St.  Rep.  727),  and  Judge  Barrett  in  the  General  Tcnn 
on  the  first  appeal  considered  the  rule  with  regard  to  certificates  of 
stock  as  analogous  with  that  concerning  commercial  paper  (53  Hun, 
365,  6  N.  Y.  Supp.  703),  as  did  Judge  Wallace  in  the  Harned  Case. 
The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event.  The  findings  that  the  defendant  bank  did 
not  use  due  and  reasonable  care  and  diligence,  and  that  said  defendant 
was  negligent  in  paying  the  draft,  are  reversed  as  contrary  to  the  evi- 
dence. 

JENKS,  P.  J.,  and  JAYCOX,  J.,  concur. 
RICH  and  PUTNAM,  JJ,  dissent.    . 

RICH,  J.  (dissenting).  Plaintiff  had  been  a  depositor  in  defend- 
ant's bank  for  several  years,  and  on  the  20th  of  October,  1916,  had 
a  balance  to  her  credit  in  the  interest  department  of  the  bank  of 
$1,113.03.  On  that  day  she  went  to  the  bank  and  informed  the  cashier 
that  she  wished  to  draw  a  draft  for  $1,100  payable  to  Homer  E. 
Remsen,  who  was  to  receive  the  money  on  a  bond  and  mortgage.  The 
defendant's  cashier  told  her  to  draw  the  draft  to  her  own  order  and 
to  indorse  on  the  back  "Pay  to  the  order  of  Homer  E.  Remsen,"  and 
he  told  her  that  it  would  be  a  receipt  for  the  money  and  it  would  be 
payable  to  only  Homer  E.  Remsen. .  The  cashier  thereupon  drew  the 
check  in  that  form,  handed  it  to  the  plaintiff,  who  immediately  took 
the  draft  to  the  lawyer  through  whom  the  loan  was  made,  and  there 
indorsed  the  same  to  the  order  of  Homer  E.  Remsen  as  directed  by 
the  defendant's  cashier.  She  thereupon  delivered  the  draft  to  the 
lawyer  and  received  from  him  a  bond,  purporting  to  have  been  execut- 
ed by  Homer  E.  Remsen  and  Alice  Remsen,  his  wife,  and  was  told 
that  the  mortgage  would  be  recorded.  The  lawyer  at  the  same  time 
gave  plaintiflF  a  certificate  of  title  to  this  property,  signed  by  himself, 
and  a  fire  insurance  policy  purporting  to  cover  the  property  of  Homer 
E.  Remsen. 

There  was  no  such  person  as  Homer  E.  Remsen.  The  lawyer  de- 
ceived the  plaintiif  in  making  the  application  for  the  loan,  he  forged 
the  name  of  Homer  E.  Remsen  and  Alice  Remsen  to  the  bond  and 
mortgage,  he  forged  the  notary's  certificate,  and  he  forged  the  name 
of  Homer  E.  Remsen  to  the  draft,  presented  it  to  the  Iwnk,  and  was 
paid  the  money,  to  wit,  $1,100,  and  then  killed  himself.  Relying  upon 
the  rule  that  the  bank  wiU  disburse  the  money  standing  to  the  deposi- 
tor's credit  only  upon  his  order  and  in  conformity  with  his  directions, 
and  that  the  bank  will  ascertain  that  the  indorsements  upon  the  check 
are  genuine,  and  that  payments  made  upon  forged  indorsements  are 
at  its  peril  unless  it  can  claim  protection  upon  some  principle  of  es- 
toppel (Shipman  v.  Bank  of  the  State  of  N.  Y.,  126  N.  Y.  318,  27  N. 
E.  371,  12  L.  R.  A.  791,  22  Am.  St  Rep.  821),  plaintiff  seeks  to  re- 
cover the  balance  to  her  credit  It  seems  that  Bushnell,  the  lawyer 
who  forged  the  draft,  was  the  owner  of  the  premises,  and  appellant 
argues  that  the  plaintiflp  intended  that  the  draft  should  be  payable 
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to  the  order  of  the  person  who  owned  the  property  and  executed  the 
bond  and  mortgage,  and  that  person  was  Bushnell,  so  that  his  indorse- 
ment was  not  a  forgery  and  the  defendant  was  not  liable,  that  the 
proceeds  of  the  draft  went  where  she  intended  them  to  go,  and  that 
in  return  she  received  the  bond  and  mortgage.  This  contention  is 
not  borne  out  by  the  facts. 

She  thought  she  was  investing  her  money  upon  the  bond  and  mort- 
gage of  Homer  E.  Remsen  and  Alice  Remsen,  and  she  did  not  receive 
the  bond  and  mortgage  she  supposed  she  was  purchasing.  In  support 
of  its  contention,  however,  the  appellant  cites,  among  other  cases, 
Hartford  v.  Greenwich  Bank,  157  App.  Div.  448,  142  N.  Y.  Supp.  387. 
In  that  case  the  swindler  made  very  elaborate  preparations  for  defraud- 
ing his  emjjloyer.  He  procured  to  be  printed  billheads  bearing  the 
name  of  James  Wilson  and  the  address.  Room  1012,  Fuller  Building, 
New  York.  He  rented  a  post  bffice  box  in  the  name  of  James  Wilson. 
He  opened  an  account  in  the  defendant  bank  under  the  name  of  James 
Wilson.  Having  thus  prepared  the  way,  the  swindler  proceeded  to 
defraud  the  tea  company  into  giving  him  a  check  for  $1,543.50.  tie 
made  out  a  bill  upon  one  of  his  fictitious  letter  heads,  purporting  to 
show  that  James  Wilson  had  sold  goods  to  the  value  stated  to  the 
tea  company.  Thereafter  in  due  course  a  check  for  the  amount  indi- 
cated was  made  out  to  James  Wilson,  signed,  and  mailed.  There 
was  an  actual  person  calling  himself  James  Wilson,  although  that 
was  not  his  real  name,  and  it, was  that  person  to  whom  the  tea  company 
intended  its  check  should  be  paid.  The  Hartford  Case  seems  to  be 
based  upon  the  ground  that  the  check  was  made  payable  to  the  *'im- 
poster"  himself.  In  the  case  at  bar  the  plaintiff  never  intended  that 
the  draft  should  be  payable  to  the  person  who  obtained  the  money  upon 
it.  True,  the  payee  named  proved  to  be  a  fictitious  person,  but  this 
was  unknown  to  plaintiff.  As  was  said  by  Mr.  Justice  Smith  in  a 
well-considered  opinion  in  United  Cigar  Stores  Co.  v.  Am.  Raw  Silk 
Co.,  Inc.,  184  App.  Div.  217,  219,  171  N.  Y.  Supp.  480,  482: 

"The  Hartford  Case,  however,  is  a  border-line  case,  and  should  not  be  ex* 
tended  beyond  the  facts  thereof.*' 

Plaintiff  supposed  she  was  loaning  money  to  the  person  to  whom 
she  made  the  check  payable;  it  was  not  indorsed  by  the  intended 
payee  and  no  title  passed.  Shipman  v.  Bank  of  the  State  of  N.  Y., 
supra;  United  Cigar  Stores  Co.  v.  Am.  Raw  Silk  Co.,  Inc.,  supra. 
Homer  E.  Remsen  was  a  fictitious  person,  created  by  Bushnell;  he 
never  represented  himself  to  be  Remsen,  and  the  plaintiff  had  no 
knowledge  that  Bushnell  owned  the  property  described  in  the  mort- 
gage. In  a  word,  it  was  the  duty  of  the  defendant  to  know  that  the 
indorsement  upon  the  draft  was  the  genuine  signature  of  Homer  E. 
Remsen.  While  the  slightest  inquiry  would  have  disclosed  the  forgery, 
it  was  content  to  pay  the  draft,  presumably  relying  upon  the  indorse- 
ment of  Bushnell,  and  now  seeks  to  charge  plaintiff's  account  with 
the  amount.    This  I  do  not  think  it  could  do. 

I  must  therefore  vote  to  affirm  the  judgment, 

PUTNAM,  J.,  concurs. 
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RBADE  V.  HAIPIN  el  aL 

(Snpreme  Conrt^  Special  Term,  Albany  County.    May  8,  1920.) 

1.  Pleading  ^»350(l)»Motion  for  Judgment  on  pleadings  may  be  made  at 

Special  TentL 

Under  Code  dv.  Proc.  I  547,  providing  for  Judgment  on  the  pleadings  on 
motion  at  any  time  after  issue  joined,  such  motion  can  be  made  at  Special 
Term,  as  well  as  at  the  opening  of  the  trial. 

2.  Pleading  ^^350(3) — On  motion  for  Judgment,  unamended  complaint,  after 

dismissal  as  to  one  defendant,  siiould  be  considered  with  the  full  record. 

On  a  motion  for  judgment  on  the  pleadings  by  two  defendants,  after  the 
complaint  had  been  dismissed  on  the  merits  as  to  a  third  defendant,  fol- 
lowing a  verdict  in  his  favor,  the  complaint,  though  not  formally  amended, 
should  be  considered  in  the  light  of  the  facts  shown  by  the  record. 

3.  Malicious  prosecution  €»>16— Malice,  want  of  probable  cause,  and  failure 

essential. 

A  ''malicious  prosecution"  Is  one  that  is  begun  in  malice,  without  prob- 
ably cause  to  believe  it  can  succeed,  and  which  finally  ends  in  failure. 

[Ed.  Noter— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Malicious  Prosecution.] 

4.  Malicious  proeecution  <d=>42— Where  action  of  prosecutor  is  lawful,  actions 

of  procurers  are  remote. 

Where  the  actions  of  the  actors  in  the  proceedings  as  they  appeared 
upon  the  record  are  lawful  and  proper,  and  their  acts  are  the  proximate 
cause  of  the  proceedings,  the  acts  and  n^otives  of  those  who  procured  the 
acts  are  immaterial,  because  remote,  and  do  not  sustain  an  action  for 
malicious  prosecution. 

H.  Pleading  ^»360(3) — ^Verffict  for  one  defendant  presumed  based  on  finding 
*  probable  cause  and  absence  of  malice,  on  motion  for  Judgment  by  remain- 
ing defmdants. 

On  a  motion  for  judgment  on  the  pleadings  in  an  action  for  malicious 
prosecution  by  two  remaining  defendants,  after  the  defendant  who  insti- 
tuted the  proceeding  had  been  dismissed,  following  a  verdict  for  him  at  a 
trial  in  which  the  jury  disagreed  03  to  the  other  two  defendants,  it  must 
be  presumed  that  the  Jury  acquitted  the  one  defendant  of  being  a  conspira-: 
tor,  of  having  lack  of  probable  cause,  or  of  having  been  malicious,  so  that 
the  acts  of  the  other  two  defendants  became  immaterial,  and  they  were 
entitled  to  judgment. 

•9*  Malidous  prosecution  ^=>56— Insapity  proceedings  by  superintendent  of 
poor  presumed  to  be  ou  own  responsibility. 

Where  the  superintendent  or  the  poor  under  the  authority  given  him 
instituted  insanity  proceedings,  It  must  be  presumed  that  he  acted  on  his 
own  responsibility,  not  on  the  instigation  or  procurement  of  others. 

^«  Evidence  ^=^83(1)  ^-Certificate  of  examiners  in  lunacy  presumed  regular. 

On  motion  by  defendants  for  Judgment  on  the  pleadings  in  an  action  for 
malicious  Institution  of  Insanity  proceedings,  where  there  is  no  allegation 
to  the  contrary,  the  certificate  of  the  medical  examiners  in  lunacy  must 
be  presiuned  to  have  complied  with  the  statute  and  to  have  been  based  on 
an  examination  made  with  reasonable  care. 

8.  Malicious  prosecution  ^»>47— Pleading  alleging  false  representations  to  ex- 
aminm  in  lunacy  held  insufficient.  . 

A  complaint  in  malicious  prosecution,  which  alleged  that  defendants 
made  statements  to  the  medical  examiners  in  lunacy  concerning  plaintifTs 
history  which  were  false  and  misleading,  which  did  not  allege  which  of 
the  statements  made  were  true  or  false,  or  in  what  respect  any  were  mis- 
leading, and  did  not  allege  that  the  physicians  were  misled,  or  that  the 
statements  had  any  bearing  on  the  matter,  cannot  be  upheld. 

^=9For  other  cues  see  eame  topic  Sc  KET- NUMBER  in  all  Key-Numbered  Directs  a  Indexes 
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9.  Malicioiu  proaeeution  ^=>25(1)— Certificate  of  ejuuninMKi  probable  cause 
for  instituting  insanity  proceeding. 

The  certificate  of  the  two  medical  examiners  In  lunacy  required  by  the 
statute  furnishes  reasonable  and  probable  cause  for  insanity  proceedings, 
In  the  absence  of  showing  that  the  physicians  were  Conspirators,  or  were 
engaged  In  any  unlawful,  mallclgus,  or  lmproi>er  sclieme  or  practice. 

Action  for  malicious  prosecution  by  Helen  Reade  against  William 
J.  Halpin  and  others.  On  motion  by  defendants  for  judgment  on 
the  pleadings.    Motion  granted. 

See,  also.  166  N.  Y.  Supp.  82;  181  App.  Div.  916,  167  N.  Y.  Supp. 
482;   180  App.  Div.  157,  167  N.  Y.  Supp.  624 

Tames  Farrell,  of  Troy,  for  plaintiff. 
Thomas  S.  Fagan,  of  Troy,  for  defendants. 

HINMAN,  J.  This  is  a  motion  for  judgnient  en  the  pleadings  in 
favor  of  the  defendants,  dismissing  the  complaint  herein  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  action  is  one  for  malicious  prosecution. 

The  plaintiff  alleges  that  she  was  a  professed  nun  and  a  member 
of  the  defendant  society ;  that  while  she  was  living  at  the  convent  of 
said  society,  in  October,  1914 — 

"the  defendants.  Freeman  H.  Munson,  William  J.  Halpin,  and  said  Society  of  • 
the  Sisters  of  St.  Joseph  of  the  City  of  Troy,  through  malice,  and  ^ith  Intent 
to  Injure  and  defame  this  plaintiff,  and  to  deprive  her  of  her  home  and  her 
religious  associates,  wrongfully  conspired  to  obtain  an  order  committing  this 
plaintiff  to  an  insane  asylum,  namely,  to  the  Middletown  State  Hospital,  and 
on  said  October  13,  1914,  the  defendant  Freeman  H.  Munson  made  and  verl- 
fled  a  petition  In  lunacy  proceedings  against  this  plaintiff,  addressed  to  Hon. 
Michael  A.  Tlerney,  judge  of  the  County  Court  of  the  county  of  Rensselaer,  a 
copy  of  which  petition  is  hereto  annexed,  marked  Exhibit  A  and  made  a  part 
of  this  complaint.  That  the  statements  contained  In  said  petition  as  the 
facta,  upon  which  the  application  was  based  were  wholly  false  and  untnie 
and  misleading.  That  said  Freeman  H.  Munson  did  not  then  know  this 
plaintiff,  and  had  no  personal  knowledge  of  plain  tiff  *s  acts  or  statements, 
but  relied  wholly  upon  the  false  Information  given  to  him  In  regard  thereto 
by  the  defendants  WlUlam  J.  Halpin  and  Society  of  the  Sisters  of  St.  Joseph 
of  the  City  of  Troy.  That  said  Information  furnished  and  said  statements 
in  said  petition  purporting  to  describe  the  acts  and  statements  of  plaintiff 
were  false  and  untrue  and  misleading,  and  were  known  by  said  Halpin  and 
by  said  society  to  be  false  and  untrue  and  misleading,  and  said  false  in- 
formation was  furnished  by  said  Halpin  and  by  said  society  through  malice, 
and  with  the  understanding,  agreement,  and  Intent  that  it  should  be  used 
by  the  defendant  Freeman  H.  Munson  for  the  purpose  of  commencing  said 
lunacy  proceeding  against  this  plaintiff.  That  on  or  about  said  date,  namely, 
October  13,  1914,  the  defendant  William  J.  Halpin,  who  was  then  the  priest 
acting  as  chaplain  at  said  convent  of  the  defendant  Society  of  the  Sisters  of 
St.  Joseph  of  the  City  of  Troy,  furnished  certain  Information  to  Dr.  C.  J. 
Patterson  and  Dr.  James  T.  McKenna,  two  physicians  who  examined  plain- 
tiff at  about  that  date  in  said  lunacy  proceedings.  That  said  information 
was  In  several  Important  particulars  wholly  false  and  untrue,  and  in  other 
important  particulars  was  misleading,  and  misrepresented  the  facts  to  the 
court  to  which  said  information  was  presented  In  said  lunacy  proceedings. 
That  said  defendant  William  J.  Halpin  then  knew  said  statements  to  be  false 
and  untrue  and  misleading,  but  through  malice,  and  with  intent  to  Injure 
this  plaintiff,  said  statements  were  made  and  were  presented  to  the  said 
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conrt  A  copy  of  said  Information,  furnished  by  said  defendant  WllUam  J. 
Halpin  is  hereto  annexed  and  marked  Exhibit  B  and  made  a  part  of  this 
complaint  That  said  Sister  M.  Irene,  and  the  other  local  officials  of  said 
Society  of  the  Sisters  of  St.  Joseph  of  the  City  of  Troy,  and  the  defendant 
William  J.  Halpin,  knew  that  said  statements  were  false  and  nntrue  and 
misleading,  bnt  notwithstanding  the  said  society  wrongfully  and  maliciously 
prosecuted  said  lunacy  proceedings,  with  intent  to  Injure  and  defame  the 
plaintiff,  and  as  a  part  of  the  plan  and  purpose  of  said  Halpin  and  said  so- 
ciety to  prevent  plaintiff  from  remaining  at  said  convent  That  said  petition  ^ 
of  the  defendant  Freeman  H.  Munson  and  the  certificate  of  said  Drs.  C.  J. 
Patterson  and  James  T.  McKenna,  Including  said  statements  and  information 
furnished  by  the  defendant  William  J.  Halpin,  were  presented  to  Hon.  Michael 
A.  Tlemey,  county  Judge  of  Rensselaer  county,  and  a  hearing  thereon  was 
subsequently  had  before  said  county  judge  of  Rensselaer  county,  and  plaintiff 
was  examined  and  cross-examined  at  great  length  therein.  That  none  of  the 
defendants  had  any  reasonable  grounds  to  believe  that  the  plalntlif  was  then 
insane,  and  the  defendants  William  J.  Halpin  and  the  Society  of  the  Sisters 
of  St.  Joseph  of  the  City  of  Troy  then  knew  that  the  plaintiff  was  then  sane, 
and  so  treated  and  regarded  her.  That  the  defendant  Freeman  H.  Munson 
acted  upon  the  false  and  mlideadlng  information  furnished  by  the  defendant 
William  J.  Halpin,  without  reasonable  or  sufficient  inquiry  as  to  its  truth 
or  falsity.  That  said  proceeding  resulted  in  a  decision  wholly  in  favor  of 
this  plaintiff,  and  said  petition  was  dismissed,  and  plaintiff  was  declared 
to  be  sane. 

''Fourth.  That  the  wrongful  and  unlawful  and  malicious  acts  of  the  defend- 
ants in  falsely  accusing  the  plaintiff  of  being  insane,  and  the  unlawful,  wrong- 
ful, and  malicious  attempt  of  the  defendants  to  have  plaintiff  adjudged 
insane  and  committed  to  an  insane  asylum,  have  injured  this  plaintiff  in 
her  standing  and  reputation  as  a  member  of  the  Society  of  the  Sisters  of 
St  Joseph  of  the  City  of  Troy,  and  in  the  community  in  which  she  resides, 
and  have  deprived  her  of  the  means  of  support  upon  which  she  was  accus- 
tomed to  rely,  and  have  deprived  her  of  the  only  home  which  she  had  known 
for  many  years,  and  of  the  society  of  her  natural  friends  and  religious  as- 
sociates, and  have  rendered  it  almost  impossible  for  the  plaintiff  to  obtain 
employment  in  any  capacity  whatever,  and  that,  by  the  aforesaid  acts  of  the 
defendants,  plaintiff  has  suffered  loss  and  damage  in  the  sum  of  $50,000." 

This  action  was  commenced  on  October  16,  1916.  The  defendant 
duly  answered  in  January,  1917,  serving  a  joint  and  separate  answer 
as  follows: 

''(1)  These  defendants  admit  that  in  March,  1901,  the  plaintiff  entered 
St.  Joseph's  Convent  in  the  city  of  Troy,  N.  Y. 

"(2)  Th^se  defendants  admit  that  on  October  13,  1914,  the  defendant  Free- 
man H.  Munson  made  and  verified  a  petition  in  lunacy  proceedings  against 
this  plaintiff,  addressed  to  Hon.  M.  A.  Tierney,  judge  of  tlie  County  Court  of 
the  county  of  Rensselaer,  but  do  not  admit  that  Exhibit  A,  annexed  to  and 
made  a  part  of  the  complaint,  Is  a  true  copy  of  said  petition ;  that  the  said 
Freeman  H.  Munson  did  not  then  know  the  plaintiff;  that  the  defendant 
William  J.  Halpin  was  then  a  priest,  and  was  acting  as  chaplain  at  the  con- 
vent of  the  Sisters  of  St.  Joseph  in  the  City  of  Troy,  and  that  Drs.  C.  J.  Pat- 
terson and  James  T.  McKenna  were  physicians,  and  that  they  examined  this 
plaintiff  on  or  about  October,  1914,  in  said  lunacy  proceedings ;  that  certain 
information  was  furnished  upon  request  by  the  defendant  William  J.  Halpin 
on  or  about  said  time,  but  do  not  admit  that  Exhibit  B,  annexed  to  and  made 
part  of  the  complaint,  is  a  true  copy  of  said  information;  that  the  petition 
of  the  defendant  Freeman  H.  Munson  and  the  certificates  of  Drs.  C.  J.  Pat- 
terson and  James  T.  McKenna  were  presented  to  Hon.  Michael  A.  Tierney, 
county  judge  of  Rensselaer  county,  and  a  hearing  thereon  was  subsequently 
had  before  said  judge  of  Rensselaer  county,  and  said  plaintiff  was  examined 
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and  cro88-€xamlned  in  said  hearing,  and  that  as  a  result  of  said  proceeding 
the  petition  was  dismissed  and  the  plaintiff  was  declared  not  insane. 

"(8)  These  defendants  deny,  generally  and  specifically,  each  and  every  oth- 
er statement,  allegation,  and  averment  contained  in  said  complaint,  and  not 
hereinbefore  specifically  admitted  or  speciUcally  denied." 

The  attorney  for  the  plaintiff  has  called  to  the  attention  of  the 
court,  by  his  own  affidavit  read  upon  this  motion,  that  this  case  has 
been  tried  twice,  and  has  been  troublesome  on  both  the  law  and  the 
facts,  resulting  each  time  in  a  disagreement  as  to  the  two  defendants 
who  are  left  as  the  sole  defendants  in  the  case.  TJie  object  of  counsel 
was  to  call  the  attention  of  the  court  to  the  fact  that  this  motion  for 
the  dismissal  of  the  complaint  has  several  times  been  made  in  the 
courts  in  connection  with  the  two  trials  which  have  preceded,  and  that 
the  same  issue  was  presented  by  counsel  for  the  defendants  in  his 
brief  in  the  Appellate  Division  upon  an  incidental  appeal  to  that 
court  from  an  order  granted  herein. 

While  ordinarily  I  would  feel  precluded  from  entering  into  a  fur- 
ther consideration  of  such  a  motion,  it  seems  to  me  that  the  history  of 
this  case,  not  only  warrants  my  giving  serious  consideration  to  it,  but 
the  successful  conclusion  of  this  litigation  for  the  good  of  the  par- 
ties, and  to  save  unnecessary  expense  to  the  county  of  Rensselaer,  and 
unnecessary  interference  with  the  trial  of  other  important  litigation  in 
that  county,  requires  that  the  law  of  this  case,  which  involves  in- 
teresting and  novel  questions,  be  settled  before  there  shall  be  another 
trial.  Each  time  this  case  has  been  tried  there  has  been  a  protracted 
trial.  The  first  time  it  was  brought  to  trial  in  May,  1917,  before 
Mr.  Justice  Hasbrouck  and  a  jury,  resulting  in  a  verdict  of  no 
cause  of  action  in  favor  of  the  defendant  Freeman  H.  Munson  and 
a  disagreement  as  to  the  remaining  defendants.  Upon  that  trial  mo- 
tions were  made  for  a  dismissal  of  the  complaint,  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,, 
at  the  outset  of  the  trial,  at  the  close  of  the  plaintiff's  case,  and  at  the 
close  of  all  the  evidence.  The  court  denied  these  motions.  Upon 
the  coming  in  of  the  report  of  the  jury,  with  a  verdict  of  no  cause 
of  action  in  favor  of  the  defendant  Munson,  the  defendants  Halpin 
and  the  society  again  moved  for  the  dismissal  of.  the  complaint  as 
to  them,  and  said  motion  was  denied.  There  was  an  appeal  from 
that  order  denying  said  motion. 

The  Appellate  Division  (180  App.  Div.  157,  167  N.  Y.  Supp.  624) 
dismissed  the  appeal,  however,  upon  a  matter  of  practice,  holding 
that  the  determination  of  the  trial  court  was  not  an  order,  in  the 
sense  in  which  that  term  is  used  in  the  Code  of  Civil  Procedure,  from 
which  an  appeal  could  be  taken,  but  that  it  was  a  ruling  made  during 
the  course  of  the  trial,  and  could  only  be  reviewed  upon  an  appeal 
from  the  judgment  affected  by  such  ruling.  The  Appellate  Division 
did  not  consider  the  question  whether  the  complaint  did  state  a  cause 
of  action,  but  confined  itself  to  a  determination  as  to  the  right  of* 
appeal  from  such  a  ruling. 

At  the  March  term,  1918,  a  second  trial  of  the  case  was  had  before 
Mr.  Justice  Nichols  and  a  jury,  which  again  resulted  in  a  disagree- 
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ment  as  to  the  remaining  two  defendants.  Upon  that  trial  the  defend- 
ants again  moved  to  dismiss  the  complaint  at  the  beginning  of  the 
trial,  at  the  close  of  the  plaintiff's  case,  and  at  the  conclusion  of  the 
testimony.    The  court  again  denied  each  of  these  motions. 

The  situation  presented  now  is  the  complaint  against  the  defendants 
Halpin  and  the  society,  judgment  having  been  entered  in  May,  1917^ 
in  the  Rensselaer  county  clerk's  office,  dismissing  the  complaint  here- 
in upon  the  merits  in  favor  of  the  defendant  Munson. 

[  1  ]  It  seems  to  be  the  settled  practice  to  permit  such  a  motion  un- 
der section  547  of  the  Code  of  Civil  Procedure,  to  be  tnade  at  Special 
Term,  as  well  as  at  the  opening  of  trial.  Whatever  further  trial 
there  is  must  be  a  trial  de  novo  as  to  the  remaining  two  defendants. 
Realty  Associates  v.  Hoage,  141  App.  Div.  800,  126  N,  Y.  Supp.  709; 
Dineen  v.  May,  149  App.  Div.  471,  134  N.  Y.  Supp.  7. 

An  important  purpose  to  be  served  in  entertaining  this  motion  is 
that  the  court  at  Special  Term  may  give  more  deliberate  consideration 
to  the  motion  than  would  be  possible  under  the  usual  conditions  at- 
tending a  trial  term.  This  is  so  apparent  that  I  need  not  apologize 
further  for  having  seriously  considered  this  motion,  nor  for  reaching  a 
conclusion  contrary  to  the  judgment  of  Justice  Hasbrouck  and  Jus- 
tice Nichols  upon  the  preceding  trials. 

The  main  reason,  however,  which  actuates  me  in  examining  the 
question  anew,  is  the  thought  that  the  la\lr  of  this  case  should  be 
settled  upon  appeal  before  there  is  a  third  trial.  The  very  persistency 
of  counsel  for  the  defendants  in  presenting  these  motions  for  dis- 
missal upon  the  basis  of  the  law  as  he  understands  it  leads  me  to 
believe  that,  even  if  there  should  be  judgment  against  the  defendants 
at  a  third  trial,  he  would  be  led  to  appeal  to  the  highest  appellate 
tribunal  for  the  determination  of  the  law  of  the  case.  If  there  should 
be  one  or  more  further  disagreements  of  the  jury,  resulting  finally  in 
a  judgment  for  the  plaintiflf,  the  defendants  might,  upon  resort  to  the 
Court  of  Appeals,  obtain  a  judgment  of  that  court  that  the  complaint 
stated  no  cause  of  action.  If  that  is  to  be  the  eventual  determination 
of  this  case,  it  would  be  deplorable  that  so  much  time  should  have  been 
spent  and  so  much  expense  incurred  by  the  parties  and  the  county 
needlessly. 

I  am  sufficiently  satisfied  of  the  likelihood  of  the  ultimate  success 
of  the  defendants'  contention  that  the  complaint  does  not  state  a 
cause  of  action  to  conclude  to  render  judgment  in  favor  of  the  de- 
fendants upon  the  pleadings.  The  petition  in  the  insanity  proceeSing 
was  made  by  Munson,  the  superintendent  of  the  poor  of  tiie  county, 
and  the  certificate  in  lunacy  was  made  bv  two  physicians,  examiners 
in  lunacy,  not  joined  as  defendants.  There  is  no  chaise  that  the 
physicians  conspired  with  the  defendants  to  have  the  plaintiflF  declared 
insane,  and  the  verdict  of  the  jury  has  established  the  fact  that  there 
was  no  cause  of  action  against  Munson. 

[2]  The  complaint  has  not  been  amended  since  the  entry  of  judg- 
ment dismissing  it  as  against  the  defendant  Munson.     It  is  a  fact, 
however,  which  is  acquiesced  in  by  all  the  parties,  and  I  will  examine 
the  pleadings  in  view  of  the  true  state  of  the  record,  as  it  would  be 
182  N.Y.S.— 4 
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a  mere  idle  formality  to  require  amendments,  or  to  decide  the  motion 
on  matters  contrary  to  the  true  state  of  the  record  as  conceded  by 
all  of  the  parties. 

Therefore  the  situation,  on  the  pleadings,  is  that  the  defendants 
Halpin  and  the  society  are  charged  with  a  conspiracy  to  have  the 
plaintiff  declared  insane,  that  the  physicians  who  made  the  certificate 
in  lunacy  are  not  joined  as  defendants  and  are  not  charged  with  any 
misconduct,  and  that  the  defendant  who  made  the  petition,  namely, 
Munson,  lias  been  held  blameless  by  the  verdict  of  the  jury.  Vose 
V.  Yulee,  64  N.  Y.  449. 

[3]  A  malicious  prosecution -is  one  that  is  begun  in  malice,  with- 
out probable  cause  to  believe  it  can  succeed,  and  which  finally  ends 
in  failure.  Burt  v.  Smith,  181  N.  Y.  1-5,  73  N.  E.  495,  2  Ann.  Cas. 
576.  It  seems  to  be  settled  that  in  an  ordinary  civil  action,  if  the 
person  or  property  of  the  defendant  therein  has  not  been  interfered 
with,  the  action  for  malicious  prosecution  will  not  lie,  even  though 
such  civil  action  was  instituted  maliciously  and  without  probable 
cause,  and  was  for  the  conversion  of  moneys  under  circumstances 
amounting  to  grand  larceny.  Paul  v.  Fargo,  84  App.  Div.  9,  82 
N.  Y.  Supp.  369. 

In  the  case  of  Halberstadt  v.  N.  Y.  Life  Ins.  Co.,  194  N.  Y.  1,  86 
N.  E.  801,  21  L.  R.  A.  (N.  S.)  293,  16  Ann.  Cas.  1102,  which  was  a 
case  of  alleged  malicious  prosecution  by  means  of  criminal  process, 
the  Court  of  Appeals  did  not  overrule  the  doctrine  laid  down  in  Paul 
V.  Fargo,  but  said  that  it  must  be  interpreted  with  reference  to  the 
fact  that  it  was  concerned  with  civil  process  and  that  in  a  criminal 
case  the  basis  of  recovery — 

"may  be  that  Inflicted  upon  the  feelings,  reputation,  and  character  by  a  false 
accusation,  as  well  as  that  caused  by  arrest  and  imprisonment." 

Passing  the  question,  however,  whether  the  proceeding  in  lunacy 
was  in  the  nature  of  a  civil  or  criminal  prosecution,  and  whether  a 
cause  of  action  for  malicious  prosecution  can  arise  out  of  such  a  pro- 
ceeding, where  there  has  been  no  interference  with  the  person  or  liberty 
or  property  of  the  plaintiff,  but  assuming  that  a  cause  of  action  for 
malicious  prosecution  can  arise  out  of  such  an  insanity  proceeding, 
the  first  question  which  presents  itself  is  whether  the  complaint  states 
a  cause  of  action  against  the  remaining  defendants ;  Munson,  one  of 
the,  real  actors,  having  been  held  blameless,  and  the  physicians,  the 
other  real  actors,  not  having  been  charged  with  any  wrongdoing.  In 
a  malicious  prosecution  action  arising  out  of  a  criminal  case,  it  has 
been  held  immaterial  whether  the  defendant  alone  formally  prosecuted 
an  arrest,  or  whether  he  stirred  up  and  procured  another  to  do  it. 
Dann  v.  Wormser,  38  App.  Div.  460,  56  N.  Y.  Supp.  474. 

[4]  Assuming,  for  the  present,  the  applicability  of  this  decision 
in  a  criminal  cause,  it  must  be  conceded  that,  where  the  actors  as  they 
appear  upon  the  recqrd  act  lawfully  and  properly  and  their  acts  are 
the  proximate  cause,  the  acts  and  motives  of  those  who  procure  them 
to  act  become  immaterial,  because  remote. 

[B]  The    jury    has    found    that    there    was    no    cause    of    action 
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against  Munson.  It  may  be  contended  that  the  jury  may  have  found 
tbus,  either  because  there  was  no  malice  on  his  part,  or  because  there 
was  prot^ble  cause,  and  not  because  of  the  absence  of  both  malice 
and  probable  cause.  Surely,  however,  in*  the  absence  of  a  conspiracy 
between  the  defendants,  including  Munson,  it  could  not  be  said  that 
that  was  an  absence  of  probable  cause  to  believe  he  would  succeed  in 
the  mind  of  Munson,  when  he  was  supported  in  his  petition  by  the 
certificate  of  two  qualified  medical  examiners  in  lunacy,  who  ren- 
dered to  him  an  opinion  that  die  plaintiff  was  insane,  and  who  were 
not  charged  by  the  complaint  with  being  co-conspirators.  Also,  how 
can  it  be  inferred  that  the  jury  concluded  there  was  any  presence  of 
malice  on  the  part  of  Munson,  notwithstandu^  the  fact  that  he  was 
charged  by  the  complaint  with  a  reckless  and  cardess  failure  on  his 
part  to  investigate  statements  allied  to  have  been  made  to  him,  where 
it  appears  upon  the  face  of  his  petition,  which  is  a  part  of  the  com- 
plaint, that  he  stated  facts  "observed  by  or  information  known  to 
him,"  which  would  tend  to  show  the  existence  of  insanity?  This 
petition  was  verified  by  him,  and,  if  the  charge  alleged  against  him 
in  the  complaint  is  true,  it  must  be  assumed  that  he  was  guilty  of  per- 
jury in  his  petition  in  having  alleged  that  the  facts  stated  by  him 
were  "observed  by  or  information  known  to  him."  There  cannot  be 
any  inference,  however,  that  the  defendant  Munson  was  guilty  of  the 
crime  of  perjury.  If  this  be  so,  then  Munson  did  not  rely  upon  any- 
thing but  his  own  observation  and  knowledge  as  stated  in  his  petition. 
I  therefore  believe  it  must  be  presumed  that  the  jury  acquitted 
Munson  of  being  a  conspirator,  or  of  having  lack  of  probable  cause, 
or  of  having  been  malicious.  It  follows,  also,  that  the  act  of  Munson 
was  the  proximate  cause,  and  any  acts  of  the  other  defendants,  how- 
ever malicious  and  lacking  in  prpbable  cause,  become  immaterial,  be- 
cause remote. 

The  defendant  Munson,  who  signed  the  petition  and  who  instituted 
it  before  the  county  judge,  was  the  superintendent  of  the  poor  of 
Rensselaer  county,  and  it  is  alleged  that  he  in  effect  was  the  tool 
and  agent  of  the  two  remaining  defendants,  and  that  the  information 
as  to  the  acts  and  statements  of  the  plaintiff,  recited  in  the  petition, 
were  false  and  untrue,  and  were  furnished  by  the  two  remaining  de- 
fendants with  the  understanding,  agreement,  and  intent  that  it  should 
be  used  by  the  defendant  Freeman  H.  Munson  for  the  purpose  of 
commencing  said  lunacy  proceedings  against  this  plaintiff.  The  dis- 
missal of  the  complaint  on  the  merits  as  against  the  defendant  Mun- 
son authorizes  the  dismissal  of  the  complaint  as  to  the  other  two 
defendants,  not  only  because  the  conspiracy  charge  has  failed,  and 
because  Munson's  own  act  was  the  proximate  cause,  but  for  an  ad- 
ditional reason  which  sounds  in  good  public  policy. 

It  was  the  purpose  of  this  law,  not  only  to  be  of  service  to  those 
who  are  not  responsible  for  their  acts,  and  need  the  institutional  care 
afforded  by  the  state,  but  for  the  benefit  of  the  public  at  large,  who 
need  protection  from  their  irresponsible  acts.  It  is  a  very  old 
institution  of  the  state,  and  the  law  has  surrounded  the  proceeding 
with  every  reasonable  safeguard  for  the  protection  of  the  individual 
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against  improper  charges  of  insanity.  To  this  end  the  law  has  granted 
a  special  privilege  to  certain  persons  holding  intimate  relationship  to 
the  alleged  insane  person  and  to  certain  public  officers,  of  which  the 
superintendent  of  tiie  poor  is  one,  to  institute  such  a  proceeding,  and 
then  only  upon  the  supporting  certificate  of  two  medical  examiners 
in  lunacy,  who  have  been  shown  to  have  special  qualifications  to  make 
the  examination  and  to  render  their  opinion  as  to  sanity  or  insanity. 

[B]  The  wise  public  purpose  to  be  served  in  the  protection  of  the 
public  from  those  who  by  their  apparent  irrational  acts  have  given 
rise  to  the  necessity  of  an  examination  into  their  sanity  should  not  be 
curtailed  by  subjecting  the  person  privileged  under  the  statute  to  ini- 
tiate the  proceeding  to  an  action  for  malicious  prosecution,  where  the 
proceeding  has  been  teiminated  by  a  judicial  finding  of  sanity,  in 
the  absence  of  proof  of  a  conspiracy  on  the  part  of  such  actor  with 
others  to  maliciously  and  without  probable  cause  vex  and  harass  and 
injure  the  person  charged  with  insanity,  or  in  the  absence  of  any 
improper  interference  with  the  liberty  of  the  individual  during  the 
course  of  the  proceeding.  In  the  case  of  such  a  conspiracy,  or  if  the 
liberty  of  the  person  is  improperly  interfered  with  during,  or  as  a 
result  of,  the  proceeding,  a  different  question  is  presented.  In  that 
event  an  action  for  false  imprisonment  or  for  malicious  prosecution 
would  arise,  but  that  is  not  this  case.  It  therefore  seems  to  me  that 
this  proceeding  should  be  considered  as  sui  generis,  and  upon  the 
basis  of  sound  public  policy,  in  the  absence  of  conspiracy  or  improper 
interference  with  person  or  property,  and  where  there  is  no  jurisdic- 
tional defect  in  the  proceedings,  a  superintendent  of  the  poor  must 
be  deemed  to  have  instituted  a  proceeding  upon  his  own  responsibility 
and  official  sanction  under  his  statutory  privilege,  and  where  he  is 
held  blameless  it  must  be  presumed  that  he  did  act  upon  his  own  re- 
sponsibility as  a  public  officer  charged  with  that  power  and  duty,  and 
that  there  can  be  no  inference  that  a  proceeding  would  have  been  in- 
stituted, if  it  had  not  received  his  official  sanction,  and  if  the  act  had 
not  been  committed  as  his  own  official  act.  The  question  in. such  a 
case  becomes  solely  one  of  power  and  authority  of  the  superintendent 
of  the  poor  to  act.  In  the  case  at  bar  there  is  no  charge  of  jurisdic- 
tional defect,  and  the  good  faith  of  Munson  has  the  support  of  pre- 
sumption, since  the  jury  has  failed  to  find  a  verdict  against  him  upon 
that  issue. 

[7]  But  let  us  analyze  the  situation  still  further,  so  far  as  the  com- 
plaint charges  malice  and  lack  of  probable  cause  against  the  two  re- 
maining defendants.  Before  insanity  proceedings  could  be  properly 
instituted,  there  must  have  been  sT  certificate  in  lunacy  by  two  qualified 
medical  examiners  in  lunacy,  to  the  effect  that  the  plaintiff  was  in- 
sane. It  appears  from  the  complaint  that  such  a  certificate  was  made. 
The  details  are  given  only  in  part,  and  there  is  a  general  statement  that 
certain  of  the  statements  made  to  the  physicians  were  false  or  mis- 
leading. It  appears  from  the  statute  that  the  examining  physicians 
must  be  qualified  examiners  in  lunacy;  that  they  must  make  their 
own  examination  of  the  alleged  insane  person,  and  state  the  facts  upon 
which  their  opinions  are  based.     The  form  prescribed  for  the  cer- 
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tificate  as  appears  from  the  complaint  is  divided  into  two  parts :  One 
for  the  statement  of  the  history  of  the  patient,  and  the  other  for  the 
statement  of  the  examination  of  the  physicians.  There  is  no  claim 
that  the  certificate  was  irregular,  or  that  the  physicians  were  careless 
or  were  engs^ed  in  any  conspiracy  with  the  defendants.  I  must  there- 
fore, in  the  absence  of  allegations  to  the  contrary,  assume  that  the 
certificate  complied  with  the  statute  and  that  the  examination  was 
conducted  with  reasonable  care.  Chase  v.  Lord  et  al.,  77  N.  Y.  1 ; 
Buffalo  City  Bank  v.  Codd,  25  N.  Y.  163.  168;  Heuertematte  v. 
Morris,  101  N.  Y.  63,  69,  4  N.  E.  1,  54  Am.  Rep.  657.  To  hold  other- 
wise would  be  to  presume  a  violation  of  the  statute  and  malpractice 
on  the  part  of  the  physicians,  where  nothing  to  this  eflfect  appears. 

[8]  The  only  allegation  of  the  complaint  in  relation  to  the  pro- 
ceeding by  the  physicians  requiring  attention  is  that  some  of  the 
statements  contained  in  the  history  of  the  patient  were  false  or  mis- 
leading and  were  supplied  by  the  defendant  Halpin.  The  false  or  mis- 
leading statements  are  not  pointed  out.  None  of  them  appear  to  be 
very  vital  on  the  question  of  insanity,  except  those  in  relation  to  a 
certain  disease  and  the  use  of  drugs,  which  were  answered  in  the 
negative.  The  facts  that  a  member  of  plaintiff's  family,  an  aunt, 
had  been  insane,  and  that  plaintiff  had  had  a  previous  attack,  were 
important  as  a  matter  of  history  and  statistics,  inasmuch  as  they 
pointed  out  the  institutions  where  confinement  was  had  at  the  time. 
This  would  enable  the  physicians  and  the  committing  judge  to  investi- 
gate from  the  records  of  such  institutions  previous  attacks  of  insanity 
and  would  be  of  value  in  determining  the  care  and  treatment  that 
should  be  provided  for  such  patient, in  the  event  of  the  determination 
that  the  patient  was  insane  and  needed  further  treatment.  Most  of 
the  matters  contained  in  the  history  as  set  forth  in  the  certificate  in 
question  are  immaterial  on  the  question  of  insanity.  I  am  unable  to 
determine  which  of  the  statements  in  the  history  were  true,  or  false 
or  misleading,  and,  if  misleading,  in  what  respect.  In  any  event  it 
is  not  alleged  that  they  did  mislead  the  physicians,  or  that  they  had 
any  bearing  on  the  matter  determined  by  the  physicians.  Essential 
facts  cannot  be  left  to  inference.  A  pleading  cannot  be  upheld  simply 
because  a  state  of  facts  might  exist.  Spear  v.  Downing,  34  Barb.  522 ; 
Phillips  v.  Sonora  Copper  Co.,  90  App.  Div.  140,  148,  86  N.  Y.  Supp. 
200. 

[9]  The  situation,  therefore,  is  that  for  aught  that  appears  the 
certificate  in  lunacy  was  a  fair  statement  of  the  opinions  of  the  phy- 
sicians made  after  their  examination  of  the  plaintiff  that  the  plaintiff 
was  insane.  There  is  no  allegation  that  the  physicians  were  conspira- 
tors or  were  engaged  in  any  unlawful,  malicious,  or  improper  scheme 
or  practice.  Did  not  this,  as  a  matter  of  law,  furnish  reasonable  and 
probable  cause  for  the  proceedings  ?  A  layman  is  incompetent  ordi- 
narily to  give  an  opinion  as  to  the  insanity  of  another.  The  physician, 
who  is  an  examiner  in  lunacy,  must  be  deemed  competent  in  the  eyes 
of  the  law,  in  the  absence  of  any  charge  to  the  contrary.  If  a  court 
of  justice  will  not  receive  the  opinion  of  the  layman  on  su<;h  a  matter, 
will  it  not  protect  him  when  acting  on  the  opinion  of  those  who  are 
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competent  in  the  eyes  of  the  law?  It  seems  to  me  that  such  must 
necessarily  be  the  rule,  where  the  physicians  proceed  in  a  proper  man- 
ner, and  not  as  the  result  of  any  scheme  or  conspiracy  to  accomplish 
an  unlawful  purpose. 

Public  policy  and  the  dictates  of  humanity  require,  for  the  pro- 
tection of  those  of  unsound  mind  and  of  society  in  general,  that  such 
persons  be  cared  for;  on  the  other  hand,  the  liberty  of  a  citizen  and 
his  good  name  must  be  jealously  safeguarded.  A  charge  of  insanity 
does  hold  a  person  up  to  pity,  and  has  a  tendency  to  cause  him  or 
her  to  be  shunned  or  avoided.  Such  a  charge  may  be  fraught  with 
most  mischievous  and  oppressive  consequences.  The  law  therefore 
permits  a  certain  limited  number  of  persons  standing  in  intimate  re- 
lationship to  the  alleged  insane  person  or  certain  public  officers,  to  pe- 
tition in  insanity  proceedings.  Accompanying  this  petition  there  must 
be  a  certificate  by  two  physicians  specially  qualified  to  make  it.  Where 
the  physicians  and  the  petitioner  enter  into  a  conspiracy  with  each 
other,  or  with  others,  to  institute  such  proceedings  maliciously  and 
without  probable  cause,  there  should  be  a  right  of  action  for  the 
damage  suflFered.  Otherwise  there  would  be  little  protection  from 
the  unscrupulous.  Where,  however,  two  qualified  medical  examiners, 
independently  and  not  in  pursuance  of  a  scheme  and  conspiracy  on  their 
part  with  others  to  accomplish  an  improper  purpose,  make  a  certifi- 
cate in  lunacy,  it  ought  to  furnish  reasonable  and  probable  cause  to 
those  who  set  on  foot  the  proceeding  under  the  Insanity  Law  (^onsol. 
Laws,  c.  27),  irrespective  of  their  motives.  Burns  v.  Erben,  40  N.  Y. 
463. 

Counsel  for  the  defendants  relies  upon  the  application  of  the  case 
of  Paul  V.  Fargo,  84  App.  Div.  9,  82  N.  Y.  Supp.  369.  It  may  be 
that  this  decision  is  applicable;  but,  if  it  is  applicable,  it  must  be 
upon  the  theory  that  it  ought  to  be  the  policy  of  the  law  to  permit  the 
persons  privileged  under  the  statute  to  bring  this  proceeding  to  do  so 
freely  and  without  subjecting  themselves  to  a  suit  for  damages  in 
case  of  an  adverse  decision,  where  they  have  in  no  manner  interfered 
with  the  person  or  property  of  the  person  charged  with  insanity, 
and  where  there  is  no  charge  of  an  improper  scheme  entered  into 
on  the  part  of  the  person  instituting  the  same  to  accomplish  an  im- 
proper purpose  maliciously  and  without  probable  cause. 

I  have  therefore  not  relied  upon  that  authority,  but  have  sought  to 
analyze  the  statute  in  connection  with  the  charges  set  forth  in  the 
complaint,  and  for  the  reasons  stated  I  have  concluded  that  the  com- 
plaint does  not  state  a  cause  of  action  against  the  remaining  defendants* 
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PUBUC  SBRVICB  COMMISSION,  SECOND  DIST^  v.  PAVILION  NAT* 

URAL  GAS  CO. 

(Stiprei{i6  Court,  Special  Term,  Albany  County.    April,  1920.) 

1.  Gas  ^=>14(1) — Company  ean  increase  rates,  after  30  days'  notice,  without 

approval  of  conmiission. 

Under  Public  Service  Commissions  Law,  a  gas  company,  unlilce  a  raU* 
road  company,  can  make  effective  an  increase  in  rates  SO  days  after 
filing  a  new  scbednle  of  the  rates  with  the  commission,  though  the  in- 
crease has  not  been  sanctioned  by  the  commission,  and  though  a  pro- 
ceeding Involving  that  issue  is  still  pending. 

2.  Gas  <&=»14(2) — ^Authority  to  increase  rates' afler  notice  to  commission  not 

limited  by  franchise. 

A  gas  company  can  increase  its  rates  above  those  specified  in  its  fran- 
chise under  Public  Service  Commissions  Law,  {  66,  which  makes  no  ex- 
ception of  cases  where'  rates  are  fixed  by  franchise,  so  that  such  increase 
is  not  in  violation  of  law,  within  section  74. 

3.  Gas  ^=^14  (2) —Legislature  can  authorize  gas  company  to  Increase  rates 

notwithstanding  franchise. 

The  Legislature,  under  its  paramount  rate-maklng  power,  can  prescribe 
a  method  of  changing  a  gas  rate  beyond  that  agreed  upon  between  a  gas 
comjmny  and  a  local  governmental  agency,  and  can  permit  the  filing  of 
the  rates  to  abrogate  the  franchise  agreements. 

4.  Public  Service  Commissions  <S=»19(l).^-0rder  forbidding  Increased  rates 

liefore  hearing  evidence  is  unlawful. 

Under  Public  Service  Commissions  I^aw,  {§  66,  72,  the  commission  is 
required  to  hear  evidence  to  determine  the  reasonableness  of  rates  before 
entering  an  order  holding  them  unreasonable,  and  an  order  entered  be- 
fore hearing  does  not  support  summary  proceedings. 

5.  Public  Service  Commissions  <S=»6— Can  only  do  what  statute  specifically  au- 

thorizes. 

The  Public  Service  Commission  is  a  body  of  limited  powers,  and  can 
only  do  that  which  the  statute  specifically  prescribes  it  may  do. 

Summary  proceeding  by  the  Public  Service  Commission,  Second 
District,  against  the  Pavilion  Natural  Gas  Company.  Proceeding  dis- 
missed. 

Ledyard  P.  Hale,  of  Albany,  for  petitioner. 

James  M.  E.  CGrady,  of  Rochester,  for  respondent. 

HINMAN,  J.  This  is  a  summary  proceeding  under  section  74  of 
the  Public  Service  Commissions  L^iw  (Consol.  Laws,  c.  48)  to  have 
the  court  summarily  inquire  into  the  facts  and  to  command  the  re- 
spondent, the  Pavilion  Natural  Gas  Company,  to  cease  charging  for  its 
gas  more  than  the  maximum  rate  allowed  in  any  municipal  franchise 
agreement  under  which  it  has  been  distributing  natural  gas  in  various 
villages  and  towns  in  the  counties  of  Genesee  and  Livingston.  In 
some  of  the  villages  and  towns  the  franchise  rate  is  45  cents  per 
1,000  cubic  feet,  and  in  others  it  is  40  cents.  Under  the  franchise 
agreements  a  right  was  given  to  respondent  to  lay  its  pipes  in  the 
streets  and  public  places  of  the  village  or  town  upon  the  condition, 
amongst  others,  that  the  charge  for  gas  to  the  inhabitants  thereof 
should  not  exceed  the  certain  rate  fixed. 
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In  August,  1919,  the  respondent  filed  a  petition  with  the  petition- 
er,  asking  for  an  order  fixing  the  price  of  its  gas  at  the  rate  of  75 
cents  per  1,000  cubic  feet.  Apparently  there  were  some  unavoidable 
delays  in  procuring  a  hearing  upon  this  petition,  and  on  February  7, 
1920,  the  respondent  filed  a  schedule  of  rates  in  accordance  with 
sectioil  66  of  the  Public  Service  Commissions  Law,  and  upon  no- 
tice to  the  commission  and  proper  publication  thereof  the  schedule 
was  made  effective  on  March  10,  1920.  The  schedule  made  a  rate  of 
85  cents  per  1,000  cubic  feet,  with  a  discount  of  10  cents  for  prompt 
payment. 

The  claim  of  the  respondent  is  that  this  new  rate  provided  by  the 
schedule  filed  went  into  effect  by  operation  of  law  on  March  10, 
1920,  and  has  not  been  interfered  with  by  any  valid  order  of  the  com- 
mission. The  claim  of  the  conmiission  is  that  charging  and  collect- 
ing an  85-cent  rate,  in  violation  of  the  40  and  45  cent  limitations  in 
the  respondent's  franchise,  is  a  "violation  of  law,"  within  the  meaning 
of  section  74  of  the  Public  Service  Commissions  Law,  giving  rise  to 
the  right  of  the  commission  to  come  into  court  and  seek  the  injunctive 
relief  demanded  here. 

The  issue  presented  is  whether  the  respondent  gas  company  may 
of  its  own  motion  disregard  the  maximum  limitations  on  its  rates  by 
putting  its  new  schedule,  filed  according  to  law,  into  effect  at  the  day 
fixed  therein  beyond  the  30-day  period  prescribed  by  the  law,  or 
whether,  on  the  contrary,  before  collecting  increased  rates,  such  rates 
should  be  found  to  be  just  and  reasonable  by  the  commission,  after 
investigation  as  to  the  justness  and  reasonableness  of  the  proposed 
changes.  The  proceedings  already  had  require  me  to  consider  the 
issue  from  two  standpoints,  viz. :  Whether  there  has  been  a  "violation 
of  law" ;  or  whether  there  has  been  a  violation  of  "any  order  of  the 
commission." 

[1]  To  sustain  its  contention  that  there  was  a  "violation  of  law" 
the  commission  cites  the  cases  of  Willcox  v.  Richmond  Light  & 
Railroad  Co.,  142  App.  Div.  44,  48,  50-52,  128  N,  Y.  Supp.  266, 
affirmed  202  N.  Y.  515,  95  *N.  E.  1141 ;  Public  Service  Commission  v. 
Westdhester  Street  R.  R.  Co.,  206  N.  Y.  209,  %  N.  E.  536.  These 
cases  have  interpreted  the  law  as  to  railroad  cases.  They  have 
no  application  to  gas  cases,  as  I  construe  the  law.  In  the  case  of 
Public  Service  Commission  v.  Iroquois  Natural  Gas  Co.,  184  App. 
Div.  285,  171  N.  Y.  Supp.  379;  affirmed,  226  N.  Y.  580,  123  N.  E. 
885,  the  court,  in  construing  the  gas  provisions  of  the  law,  called 
attention  to  the  difference  between  a  railroad  and  a  gas  case,  and 
held  that  "under  the  statutes  as  they  now  stand  it  is  the  right  of  the 
gas  company  to  increase  its  rates  and  make  the  increase  effective 
30  days  after  filing  with  the  commission  its  schedule  of  new  rates," 
even  though  the  increase  has  not  been  sanctioned  by  the  commission, 
and  even  though  a  proceeding  involving  that  issue  is  still  pending. 

[2]  The  counsel  for  the  commission,  however,  seeks  to  distinguish 
ihis  Iroquois  Gas  Company  Case  from  the  case  under  consideration, 
upon  the  ground  that  it  did  not  involve  an  increase  over  the  local 
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franchise  rate,  as  here,  but  involved  a  violation  of  an  order  and  a 
stipulation  entered  into  between  the  gas  company,  the  commission, 
and  the  city  of  Buffalo  as  a  part  of  the  order. 

Assuming,  however,  that  the  franchise  rate  in  the  city  of  Buffalo 
was  not  involved  in  that  case,  the  value  of  the  decision  lies  in  the 
fact  that  it  construes  the  gas  provisions  of  the  statute  to  be  different 
from  the  railroad  provisions,  and  holds  that  the  language  of  the 
gas  provisions  sanctions  the  increase  while  the  proceeding  is  pend- 
ing. When  we  take  this  decision,  and  read  it  in  conjunction  with  the 
decision  in  the  Glens  Falls  Case  (People  ex  rel.  Glens  Falls  v.  Public 
Service  Commission,  225  N.  Y.  216,  121  N.  E.  71T),  we  find  that 
the  commission  has  jurisdiction  of  such  a  case  as  this,  notwithstand- 
ing the  franchise  agreement,  and  that,  the  statute  being  operative  as 
to  such  a  case,  it  operates  to  sanction  the  increase  pending  the  deci- 
sion of  the  commission.  The  language  of  subdivision  12  of  section  66 
of  the  Public  Service  Commissions  Law  docs  not  purport  to  be  a  leg- 
islative provision  intended  for  the  benefit  of  such  companies  as  have 
no  municipal  franchise  limitations  as  to  rates.  To  so  hold  would  be 
to  give  it  a  strained  construction,  for  which  there  is  not  the  slightest 
justification. 

The  language  in  subdivision  12  of  said  section  66  cannot  be  con- 
strued to  mean  one  thing  in  one  class  of  cases  and  another  thing  in 
the  other  class.  Thus  it  may  be  said  here,  as  was  said  in  the  Iro- 
quois Case,  184  App.  Div.  291,  171  N.  Y.  Supp.  383: 

"It  Is  apparent  from  what  has  already  been  said  that  defendant,  In  its  at* 
tempt  to  increase  its  rates  for  gas,  has  not  violated  any  law.  It  has  pursued 
the  only  course  which  the  law  prescribed  for  putting  into  effect  an  Increase 
of  rates." 

It  is  the  only  course  which  the  law  prescribed  for  this  respondent 
for  putting  into  effect  an  increase  of  rates.  Notwithstanding  the  fact 
that  the  rates  are  greater  than  the  franchise  rates,  there  can  be  no 
violation  of  law  in  doing  that  which  the  law  allows  to  this  respondent. 
This  is  so,  irrespective  of  any  assumption  that,  without  the  benefit  of 
.this  statute,  a  change  of  rates  would  constitute  a  violation  of  law. 
Having  held  that  the  language  of  subdivision  12  of  said  section  66 
must  be  applied  generally  in  accordance  with  its  unrestricted  terms, 
I  am  .bound  to  hold  that,  even  if  there  was  a  franchise  agreement, 
it  was  the  legislative  intent  to  overcome  it  by  higher  legislative  au- 
thority and  through  the  written  law  of  the  state.  The  statute  itself 
presumes  that  the  rates  set  forth  in  the  schedules  are  fair  and  rea- 
sonable after  the  30-day  period,  unless  and  until  the  commission 
acts. 

[3]  It  has  been  held  under  similar  provisions  of  the  law  in  rela- 
tion to  steam  corporation  rates  that  the  filing  of  schedules  abrogates 
even  unexpired  contracts  with  consumers.  People  ex  rel.  New  York 
Steam. Co.  v.  Straus,  186  App.  Div.  787,  174  N.  Y.  Supp.  868.  If 
this  is  so,  surely  the  Legislature,  under  its  paramount  rate-making 
power,  unrestricted  by  the  Constitution,  may  prescribe  a  method  of 
changing  a  gas  rate  beyond  that  agreed  upon  between  a  gas  company 
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and  the  local  governmental  agency,  acting  on  behalf  of  its  inhabitants^ 
and  may  permit  the  filing  of  the  rates  to  abrogate  such  franchise 
agreements. 

It  necessarily  follows  that,  even  assuming  that  the  franchise  rate 
is  a  rate  fixed  by  law,  and  that  its  violation  prior  to  the  enactment  of 
section  66  of  the  Public  Service  Commissions  Law  might  have  been 
a  violation  of  law,  the  putting  into  effect  of  higher  rates  by  the  filing 
of  a  schedule  under  subdivision  12  of  that  section  does  not  constitute 
a  "violation  of  law"  within  the  decisions  cited  by  petitioner,  or  a  "vio- 
lation of  law"  under  section  74  of  the  law,  since  all  parts  of  this  article 
must  be  read  together  and  harmonized,  and  a  lawful  act  under  section 
66  cannot  be  deemed  an  unlawful  act  under  section  74. 

[4]  The  sole  question  remains  as  to  whether  there  was  a  violation 
of  an  order  of  the  commission.  Of  course,  section  74  contemplates 
a  lawful  and  enforceable  order  of  the  commission ;  and  if  the  com- 
mission makes  an  unauthorized  order,  it  cannot  predicate  any  such 
proceeding  as  this  upon  such  order.  .The  commission  must  p9int  to 
some  provision  of  the  statute  authorizing  it  to  suspend  a  rate  pending 
decision,  or  authorizing  it  to  determine  the  matter  preliminarily  upon 
the  basis  of  the  franchise  agreements,  or  authorizing  to  make  a 
temporary  decision  upon  some  basis  other  than  the  merits,  before  it 
can  sustain  its  order  of  April  1,  1920,  or  ask  relief  thereunder. 

This  it  has  failed  to  do.  There  is  no  power  of  suspension  of  the 
rate  pending  the  investigation  (Public  Service  Commission  v.  Iroquois 
Natural  Gas  Co.,  184  App.  Div.  285,  171  N.  Y.  Supp.  379),  and  the 
investigation  must  be  a  real  one,  conforming  to  the  statute,  and  not 
simply  a  conclusion  of  fact  pronounced  by  the  commission  without 
sustaining  evidence  (People  ex  rel.  N.  Y.  Steam  Co.  v,  Straus,  186 
App.  Div.  787,  174  N.  Y.  Supp.  868). 

The  commission  has  been  empowered  to  determine  and  prescribe  the 
just  and  reasonable  rates  and  charges  to  be  enforced  in  a  given  case 
(Public  Service  Commissions  Law,  §  66,  subd.  5),  and  in  fixing  rates 
is  required  to  have  regard  to  a  reasonable  return  upon  the  capital 
actually  expended,  and  to  the  necessity  of  making  reservations  out 
of  income  for  surplus  and  contingencies  (Id.  §  72).  In  making  its* 
order  of  April,  1920,  the  commission  has  not  attempted  to  do  this, 
but,  on  the  contrary,  has  attempted,  in  effect,  to  enforce  specific  per- 
formance of  the  franchise  agreements.  This  it  cannot  do,  directly  or 
indirectly,  except  after  a  hearing  and  determination  on  the  merits 
that  such  rates  are  the  just  and  reasonable  rates  to  be  charged. 

[5]  It  is  a  body  of  limited  powers,  and  can  only  do  that  which  the 
statute  specifically  prescribes  it  may  do.  People  ex  rel.  N.  Y.  Steam 
Co.  V.  Straus,  186  App.  Div.  787,  174  N.  Y.  Supp.  868.  The  order  of 
April  1,  1920,  was  a  determination  reachec^  without  evidence  to 
sustain  it,  and  must  be  held  to  be  a  nullity.  In  fact,  the  counsel  for 
the  commission  seems  to  concede  that  the  order  is  of  no  greater  force 
and  has  no  more  basis  of  authority  than  is  warranted  by  the  assump- 
tion of  the  violation  of  law  contemplated  in  his  argument  here,  namely, 
that  there  is  a  violation  of  the  franchise,  and  that  the  rate  is  not  ef- 
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fective  until  ordered  by  the  commission.    Having  found  to  the  con- 
trary on  that  proposition,  I  see  no  way  of  sustaining  the  order  of  the 
commission  as  a  vaKd  and  enforceable  order. 
The  proceeding  is  therefore  dismissed,  with  $50  costs. 


GATTOVI  V.  NEW  YOBK  CENT.  B.  CO. 

(Supreme  Court,  Appellate  DlvUdon,  Third  Department.    May  17,  1920.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  by  Frances  Gattovi  to  recover  for  the  death  of  Anthony 
B.  Gattovi,  her  husband,  opposed  by  the  ^Iew  York  Central  Railroad 
Company,  employer  and  self-insurer.  From  a  denial  of  the  claim  by 
the  State  Industrial  Commission,  claimant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Fluhrer,  Reed,  Wage  &  White,  of  Albion  (David  A.  White,  of 
Albion,  of  counsel),  for  appellant. 

Visscher,  Whalen,  Loucks  &  Murphy,  of  Albany,  for  respondent. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission.    • 

PER  CURIAM.    Decision  affirmed. 

WOODWARD,  J.  (dissenting).  There  is  no  dispute  as  to  the  facts. 
Plaintiff's  intestate,  at  the  time  of  receiving  his  fatal  injuries,  was  em- 
ployed as  a  brakeman  assigned  to  a  switching  crew  at  Albion,  N.  Y., 
by  the  New  York  Central  Railroad  Company.  While  thus  employed 
he  was  engaged  in  switching  a  car  loaded  with  coal  from  the  main 
tracks  or  yard  at  Albion  to  an  elevated  siding  in  front  of  the  prem- 
ises of  the  consignee  of  said  coal  car.  The  car  which  was  being  moved 
had  arrived  at  Albion  at  9:50  p.  m.  of  the  previous  day,  and  the  ship- 
ment of  coal  originated  at  Cqxton,  Pa.,  consigned  to  Harold  Crow- 
ther,  a  coal  dealer  at  Albion.  The  car  had  been  dropped  out  of  an 
interstate  train,  as  suggested  above,  the  previous  evening,  and  at  the 
time  of  the  accident  this  car  was  being  moved  from  the  point  where 
it  was  delivered  in  the  yard  to  an  elevated  siding,  which  appears  to 
have  been  used  by  several  local  shippers,  and,  in  cases  of  emergency, 
by  the  railroad  company  itself.  In  other  words,  this  car,  whidh  had 
reached  its  destination  at  Albion  .the  night  previous,  was  being  placed 
for  unloading  when  the  accident  occurred,  and  the  State  Industrial 
Commission  held  that  the  interstate  shipment  or  movement  did  not 
end  until  the  car  was  so  placed,  and  that  there  was  a  custom  to  deliver 
coal  to  this  particular  consignee  at  this  particular  siding.  We  are  of 
the  opinion  that  the  interstate  character  of  the  movement  ended  when 
the  interstate  train  dropped  the  car  in  the  yards  at  Albion  and  passed 
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on  with  the  remainder  of  the  train.  There  was  a  delivery  of  the  con-^ 
signment  at  the  place  of  destination,  and  the  fact  that  a  local  switch-* 
ing  crew  undertook  to  "spot"  the  car  for  unloading  is  of  no  more  con- 
sequence in  determining  the  character  of  the  transaction  at  the  time  of  » 
the  accident  than  would  be  the  acts  of  individuals  in  moving  the  car 
for  the  purposes  of  unloading  it.  If  the  consignee  had  sent  men  into 
the  yard,  and  had  caused  them  to  move  the  car  to  a  convenient  point 
for  unloading,  there  clearly  would  not  have  been  an  interstate  move- 
ment, and  its  character  is  not  changed  because  the  defendant,  in  the 
practical  operation  of  its  facilities,  moved  this  particular  car  upon  a 
siding  provided  by  local  shippers.  It  was  a  local  switching  crew 
which  moved  this  car,  not  the  interstate  train  which  brought  it  in. 
The  claimant's  intestate  had  no  relation  to  the  car,  so  long  as  it 
was  a  part  of  the  interstate  train ;  his  relations  commenced  some  10  or 
12  hours  after  the  interstate  movement  had  ended.  It  is  true,  of 
course,  that  "transportation  includes  delivery,"  as  said  by  the  Court 
of  Appeals  in  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  General  Electric  Co.,  219 
N.  Y.  227,  234,  114  N.  E.  US,  117  (1  A.  L.  R.  1417)  but,  as  said  in  the 
same  case: 

"A  railroad's  duty  to  carry  is  a  duty  to  carry  over  Its  right  of  way.  Private 
sidings,  owned  and  maintained  by  shippers,  do  not  constitute  the  right  of  way, 
and  the  use  that  the  carrier  may  be  compelled  to  make  of  them  is  subordinate 
and  incidental  to  the  fulfiUment  of  Its  primary  function  of  carriage  along  its 
route."    . 

Delivery  for  the  purposes  of  determining  whether  a  transaction  is 
that  of  interstate  or  intrastate  commerce  must  necessarily  depend  upon 
when  the  article  of  commerce  becomes  a  part  of  the  common  property 
of  the  state,  and  this,  it  seems  to  us,  depends  not  upon  the  delivery  of 
the  car  at  a  particular  spot,  but  upon  its  having  reached  its  general 
destination,  and  there  having  been  detached  from  the  means  of  in- 
terstate communication  or  transmission.  The  car  in  question  was  di- 
rected to  Albion.  This  contemplated,  of  course,  delivery  within  the 
yards  of  the  transportation  company  within  the  limits  of  Albion. 
When  this  point  had  been  reached,  and  the  car  was  taken  out  of 
its  relation  to  the  interstate  train,  and  had  been  placed  upon  a  siding, 
the  delivery  of  the  interstate  commerce  commodity  was  complete.  It 
was  no  longer  in  transit  between  a  point  in  one  state  and  another; 
its  journey  as  interstate  commerce  was  at  an  end.  It  was  going  no 
fartlier,  and  all  that  remained  was  for  a  train  crew,  confined  in  its 
operations  to  moving  freight  within  the  yards,  to  place  the  cars  as 
the  usages  and  practical  requirements  of  the  facilities  demanded.  The 
fact  that  the  car  moved  in  interstate  commerce  yesterday  did  not 
change  the  facts  of  to-day.  On  the  morning  of  the  accident  there  was 
a  carload  of  coal  in  the  yards  at  Albion.  It  had  no  relation  to  any 
other  car  or  with  any  means  of  transportation.  It  could  move  only 
as  it  was  moved  by  some  agency,  and  the  agency  invoked  was  that  of, 
a  train  crew  exclusively  within  the  jurisdiction  of  the  state  of  New 
York.  Its  business  was  to  shift  freight  in  the  Albion  yards.  If  it 
had  been  the  purpose  to  pick  up  this  car,  and  to  include  it  in  a  train 
to  go  to  some  other  point  in  the  state  of  New  York,  necessary  to  corn- 
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plete  the  transportation,  a  different  case  would  have  been  presented- 
But  its  only  purpose  m  moving  this  car  was  to  adjust  it  to  the  practi- 
cal requirements  of  the  yard,  and  the  claimant's  intestate  was  employ- 

•  ed  for  this  purpose  at  the  particular  time  of  the  accident  It  seems 
to  us  that  the  case  comes  within  the  rule  recognized  in  Chicago,  Bur- 
lington &  Qiiincy  R.  Co.  v.  Harrington,  241  U.  S.  177,  36  Sup. 
Ct.  517,  60  L.  Ed.  941,  and  in  Lehigh  Valley  R.  Co.  v.  Barlow,  244 

.  U.  S.  183,  37  Sup.  Ct.  SIS,  61  L.  Ed.  1070,  and  we  see  no  distinction 
in  principle  between  a  car  which  has  been  upon  a  siding  several  days 
and  one  which  has  been  there  but  a  single  day.  The  important  fact  is 
that  the  car  has  been  taken  out  of  its  relation  to  interstate  commerce 
and  has  become  merely  a  part  of  the  general  property  of  the  state, 
and  when  moved  from  one  place  in  the  yard  by  the  local  engine  and 
crew  is  siniply  intrastatiB  commerce,  and  as  such  governed  by  the  laws 
of  this  state. 

The  determination  should  be  reversed,  and  the  case  remitted  to  the 
State  Industrial  Commission,  to  be  disposed  of  in  accordance  with 
this  opinion. 

KILEY,  J.,  concurs. 


(191  App.  Dlv.  7Si) 

HANSON  PLACE  METHODIST  EPISCOPAL  CHURCH  v.  CITY  OF  NEW 

YORK  et  at. 

CSnpreme  Court,  Appellate  Division,  Second  Department    May  14. 1920.) 

1.  Pleading  ^=»326— Sabway  eontraetor,  sued  for  damages  to  property,  held 

entitled  to  further  partienlars  as  to  defects  In  ''staving,  spilling,  and  un- 
derpinning.'* 

lu  an  aetion  against  a  subway  contractor  for  damages  to  property 
caused  by  negligence  and  creation  of  a  nuisance  in  the  performance  of 
the  work,  where  bill  of  particulars  stated  that  the  negligence  consisted 
in  "failing  to  famish  proper  material  •  *  *  necessary  for  the  proper 
shoring,  staving,  spilling,  and  underpinning  of  the  plaintiff's  property, 
and  In  excayatlng  for  the  construction  of  the  subway,"  and  further  stated 
that  the  "shoring"  was  Inadequate,  because  it  was  improper  and  InsufB- 
dent  in  size,  strength,  and  character  to  support  the  weight  to  which  it  was 
subjected  under  the  conditions  existing,  defendant,  upon  demand  therefor, 
was  entitled  to  farther  particulars  as  to  the  defect  or  inadequacy  of 
such  "staying,  spllUng.  and  underpinning,"  or,  if  such  things  were  InSuded 
in  the  "shoring"  described  by  first  bill  of  particulars,  defendant  was  en- 
titled to  have  plaintiff  so  state. 

2.  Pleading  ^^326 — Subway  contractor,  sued  for  damage  to  rental  value  of 

building,  held  entitled  to  further  particulars. 

In  action  against  a  subway  contractor  for  damage  to  plaintiff's  property 
by  negligence  in  construction  and  nuisance  created  thereby,  where  bill 
of  particulars  stated  that  rental  value  was  damaged  by  building  being 
rendered  dangerous,  dirty,  and  unsanitary,  by  reason  of  the  careless,  neg- 
ligent, unnecessary,  and  unreasonable  manner  of  placing  and  operating  a 
derrick  and  dirt  bunker  In  front  of  plaintiffs  property,  defendant  was  en- 
titled to  further  particulars  as  to  the  respects  in  which  the  dirt  and  dirt 
bunker  were  carelessly,  negligently,  unnecessarily,  and  unreasonably 
placed  and  operated  by  contractor. 

^ES9For  oth«r  cases  see  same  topic  ft  KSY-NUMBER  in  aU  Key-Numbered  Digesto  A  Indexes 
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Appeal  from  Special  Term,  Kiog  County. 

Action  by  the  Hanson  Place  Methodist  Episcopal  Church  against  the 
City  of  New  York  and  the  Cranf  ord  Company.    From  an  order  deny- 
ing a  motion  for  a  further  bill  of  particulars,  the  last-named  defend-* 
ant  appeals.    Affirmed,  as  modified. 

Argued  before.TENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM  and 
KELLY,  JJ. 

Edward  M.  GroUt,  of  New  York  City  (Charles  B.  La  Voe,  of  New  ' 
York  City,  on  the  brief),  for  appellant. 

Raymond  C.  Haff,  of 'Amitjrville  (Harry  W.  McChesney,  of  Brook- 
lyn, on  the  brief),  for  respondent. 

KELLY,  J.  The  plaintiff's  church  building  is  located  on  the  north- 
west comer  of  Hanson  Place  and  St.  Felix  street,  in  Brooklyn.  The 
city,  through  the  appellant  Cranford  Company  as  contractor,  is 'con- 
structing a  subway  through  St.  Felix  street,  and  the  plaintiif  sues 
to  recover  damages  alleged  to  have  been  sustained  by  reason  of 
negligence  and  the  creation  of  nuisance  in  the  performance  of  the 
work.  There  ^re  two  causes  of  action  in  the  complaint— one  for 
damage  to  plaintiff's  building;  the  other  for  loss  of  revenue  through 
interference  with  the  buildings.  The  defendants  demanded  a  bill  of 
particulars  of  the  damage  claimed,  and  specified  15  items  of  damage 
concerning  which  they  desired  additional  information.  The  plaintiff 
with  commendable  fairness  served  a  bill  of  particulars  of  each  of  the 
items  demanded.  But  the  defendant  claims  that  the  particulars  fur- 
nished are  not  sufficient,  and  asks  for  further  information  as  to  the 
demands  as  they  now  appear  from  the  complaint  as  amplified  by  the 
statement  furnished.  The  plaintiff  says  that  this  new  demand  is  for 
a  bill  of  particulars  of  the  bill  of  particulars  already  furnished,  and 
that  this  might  go  on,  so  that  the  issue  would  be  delayed  indefinitely. 
But  there  is  nothing  to  indicate  any  ulterior  motive  on  the  part  of 
the  defendant  appellant.  The  particulars  already  furnished  were  nec- 
essary, and  the  plaintiff  properly  complied  with  the  demand.  The  ad- 
ditional information,  in  some  degree,  is  necessary,  in  view  of  the 
statement  voluntarily  furnished,  and  it  is  in  the  interest  of  all  con- 
cerned, court,  litigants,  and  counsel,  that  the  parties  should  know 
in  advance  of  the  trial  just  what  the  questions  to  be  litigated  are. 
This  will  expedite  the  trial  and  final  disposition  of  the  case. 

[1]  The  first  demand  for  additional  particulars  is  that  plaintiff 
state  in  what  respects  it  claims  that  the  defendant  failed  to  furnish 
proper  material,  labor,  and  workmanship  necessary  for  the  proper 
shoring,  staving,  spilling,  and  underpinning  of  the  plaintiff's  property, 
and  in  excavating  for  the  construction  of  the  subway.  In  answer  to 
defendant's  original  demand  (item  4)  for  particulars  of  the  respects 
in  which  plaintiff  claims  defendant  negligently  failed  to  propehy 
safeguard  plaintiff's  premises,  the  defendant  alleged  (Bill  of  Particu- 
lars, par.  IV)  that  the  negljgence  consisted  in  "failing  to  furnish 
proper  material,  *  *  *  necessary  for  the  proper  shoring,  staving, 
spilling,  and  underpinning .  of  the  plaintiff's  property,  and  in  exca- 
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vating  for  the  construction  of  the  subway."  The  plaintiff,  in  re- 
sponse to  defendant's  demand  S,  stated  (Bill  of  Particulars,  V)  that 
the  "shoring"  was  inadequate,  because  it  was  improper  and  insuffi- 
cient in  size,  strength,  and  character  to  support  the  weight  to  which 
it  was  subjected  under  the  conditions  existing.  If  the  "staving,  spill- 
ing, and  tmderpianii^'  referred  to  in  plaintiff's  bill  of  partictdars 
is  something  not  comprised  in  the  term  "shoring,"  it  would  seem  that 
defendant  is  entitled  to  mformation  as  to  the  alleged  defect  or  inade- 
quacy of  such  "staving,'  spilling,  and  underpinning."  If  these  things 
are  part  and  parcel  of  the  ''shoring"  already  described,  plaintiff  should 
so  state. 

^  Defendant  asks  for  additional  particulars  of  the  extent  and  loca- 
tion of  each  and  every  injury  which  plaintiff  claims  was  caused  by 
the  matters  set  forth  in  the  complaint.  It  would  appear  that  plaintiff 
has  already  furnished  this  information  as  far  as  practicable,  and  it 
is  stated  in  the  respondent's  points  that  plaintiff  has  permitted  the 
appellant  to  personally  inspect  the  building. 

[2]  In  its  bill  of  particulars  served,  the  plaintiff  answered  the  de- 
fendant's demand  13  for  particulars  of  the  respects  in  which  it  is 
claimed  the  woric  damaged  the  rental  or  usable  value  of  plaintiff's 
premises,  by  stating,  inter  alia,  that  the  building  was  rendered  danger- 
bus,  dirty,  and  unsanitary,  by  reason  of  the  careless,  negligent,  un- 
necessary, and  tmreasonable  manner  oi  placing  and  operating  a 
derrick  and  dirt  bunker  in  front  of  plaintiff's  property  and  over  the 
street  entrance  to  its  building.  The  defendant  asks  that  it  be  informed 
in  what  respects  plaintiff  claims  the  derrick  and  dirt  bunker  were  care- 
lessly, negligently,  unnecessarily,  and  unreasonably  placed  and  operat- 
ed by  the  defendant.  This  is  a  legitimate  inquiry,  and  the  plaintiff 
should  give  this  additional  information. 

In  other  respects  we  think  the  bill  of  particulars  already  served  is 
sufficient. 

Order  modified,  so  as  to  grant  the  additional  particulars  speci- 
fied in  this  opinion,  and  to  otherwise  deny  the  motion,  and,  as  so  modi- 
fied, affirmed,  without  costs.    All  concur. 

PUTNAM,  J.,  not  voting.     . 
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In  re  DWlfKK. 
In  re  HUTCBaNS*  ESTATE. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    B£ay  5,  1020.) 

1.  Wills  <9»116— Will  which  cannot  be  probated  without  testfanony  of  legatee 

or  devisee  as  subscribing  witness  void. 

'  The  common-law  rule  of  England  was  that,  where  a  legatee  or  devisee 
named  in  a  will  became  a  subscribing  witness*  to  it,  and  it  could  not  be 
probated  without  his  testimony,  the  will  was  void. 

2.  Wills  €=s>712— Devisee  or  legatee,  who  is  a  subscribing  witness,  if  entitled  to 

share  as  heir,  must  first  resort  to  residuary  estate. 

In  view  of  prior  course  of  legislation,  under  Decedent  Estate  Law,  §  27, 
where  a  will  makes  a  legacy  or  devise  to  a  subscribing  witness,  the 'devise 
or  legacy  is  void ;  but,  if  witness  would  have  been  entitled  to  any  share  of 
estate  if  will  was  not  established,  such  share  shall  be  saved  to  him,  not 
exceeding  value  of  devise  or  legacy,  and  he  must  resort  therefor  first  to 
the  unbequeathed  residuary  estate,  and  then,  if  that  pj^oves  insufficient, 
may  recover  from  the  other  devisees  and  legatees. 

3.  Statutes  ^=>184— Constmed  in  view  of  evil  to  be  remedied. 

Oourts  must  determine  the  evil  which  a  statute  attempted  to  correct, 
ascertain  the  steps  whereby  preceding  statutes  attempted  to  cure  the 
^vil,  and  with  such  knowledge  construe  the  statute,  so  as  to  work  out  as 
nearly  as  may  be  the  legislative  purpose. 

4.  Statutes  <;=>)SOi(— Every  clause  to  be  given  effect. 

A  construction  is  favored  whidi  gives  effect  to  every  clause  and  every 
part  of  a  statute,  producing  a  consistent  and  harmonious  whole. 

5.  Executors  and  administrators  ^=»289— Amoimt  directed  to  be  paid  for 

masses  not  legacy,  but  expense. 

An  amount  directed  by  testatrix  to  be  paid  for  masses  should  not  have 
been  treated  as  a  legacy,  but  as  an  expense,  and  deducted  in  determining 
the  net  estate. 

Appeal  from  Surrogate's  Court,  Ontario  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Frank 
Dwyer,  as  executor  of  the  last  will  and  testament, of  Catherine  Hutch- 
ins,  deceased.  From  a  decree  settling  the  accounts  of  the  executor, 
and  directing  distribution  of  assets,  an  appeal  was  taken.  Decree  mod- 
ified, and,  as  modified,  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ. 

Arthur  J.  Hammond  and  C.  Willard  Rice,  both  of  Geneva,  for  ap- 
pellants. 

W.  Smith  O'Brien,  of  Geneva,  for  executor.  ; 

Lansing  G.  Hoskins^  of  Geneva,  special  guardian,  for  Frank  Dwyer, 
Jr.,  and  others. 

HUBBS,  J.  The  last  will  of  Catherine  Hutchins  devised  all  of  her 
real  estate,  of  the  value  of  $3,500,  to  a  nephew,  and  bequeathed  $23,- 
500  to  14  different  legatees.  The  residue  of  the  estate  was  bequeathed 
to  Margaret  E.  Dwyer,  a  sister.  On  the  settlement  of  the  executor's 
account,  there  remained  for  distribution  $33,646.56.  The  legacies 
amounted  to  $23,500,  leaving  a  residuary  estate  of  $10,146.56,  be- 
queathed to  Margaret  E.  Dwyer.    She  was  a  witness  to  the  will,  and 

^s^For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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testified  on  the  probate  thereof,  and  it  could  not  have  been  probated 
without  het  testimony.  The  bequest  to  her  was  therefore  void,  under 
section  27  of  the  Decedent  Estate  Law  (Consol.  Laws,  c.  13).  That 
left  the  residuary  estate  undisposed  of  by  the  will,  and,  if  she  were 
not  one  of  the  next  of  kin,  it  would  be  distributed  to  the  next  of  kin 
under  Decedent  Estate  Law,  §  98.  It  is  conceded  that  the  share  of 
Margaret  E.  Dwyer  amounts  to  $9,416.64,  or  one-fourth  of  the  net 
estate.  •  That  amount  is  less  than  she  would  have  taken  under  the  will, 
if  she  had  not  been  a  witness  to  it. 

The  surrogate  has  directed  that  all  legacies  be  paid  in  full,  and  that 
said  sum  of  $9,416.46  be  paid  to  Margaret  E.  Dwyer,  and  that  the 
balance  of  the  estate,  $734.92,  be  paid  to  the  next  of  kin  other  than 
Margaret  E.  Dwyer.  It  is  urged  by  the  appellants  that  such  a  dis- 
tribution of  the  estate  is  illegal,  and  contrary  to  the  provisions  of  sec- 
tion 27  of  the  Decedent  Estate  Law.  The  position  of  appellants  is 
that  Margaret  E.  Dwyer  should  recover  her  one-fourth  interest  in  the 
real  estate  from  the  devisee  thereof,  and  her  one-fourth  interest  in 
the  personal  property  from  the  legatees  thereof,  that  the  residuary  es- 
tate of  $10,146.56  should  be  paid  to  the  next  of  kin,  and  that  the 
devise  and  legacies  should  be  cut  down  about  40  per  cent,  to  make 
up  the  share  of  Margaret  E.  Dwyer.  Under  the  decree  the  devisee  and 
legatees  get  the  full  amount  provided  in  the  will,  and  the  next  of  kin 
get  only  $734.92. 

Section  27  of  the  Decedent  Estate  Law  reads: 

''If  any  person  shall  be  a  subscribing  witness  to  the  execution  of  any  will, 
wherein  any  beneficial  deylse,  legacy,  Interest  or  appointment  of  any  real  or 
personal  estate  shall  be  made  to  such  witness,  «  *  «  the  said  devise,  lega- 
cy, interest  or  appointment  shall  be  Yold,  so  far  only  as  concerns  such  witness, 
or  any  claiming  under  him ;  and  such  person  shall  be  a  competent  witness,  and 
compellable  to  testify  respecting  the  execution  of  the  said  will,  in  like  man- 
ner as  if  no  such  dei^e  or  bequest  had  been  made. 

"But  If  such  witness  would  have  been  entitled  to  any  share  of  the  testator's 
estate,  in  case  the  wiU  was  not  established,  then  so  much  of  the  share  that 
would  have  descended,  or  have  been  distributed  to  such  witness,  shall  be 
saved  to  him,  as  will  no't  exceed  the  value  of  the  devise  or  bequest  made  to  him 
in  the  will,  and  he  shaU  recover  the  same  of  the  devisees  or  legatees  named  in 
the  will,  in  proportion  to,  and  out  of,  the  parts  devised  and  bequeathed  to 
them." 

I  have  been  unable  to  find  any  way  by  which  the  statute  in  question 
can  be  construed,  so  as  to  give  full  effect  to  all  of  the  words  contained 
therein,  when  it  is  applied  to  the  different  situations  which  may  arise. 
If  it  should  be  construed  as  contended  for  by  the  appellants — that  is, 
by  making  the  share  going  to  an  heir  or  next  of  kin  who  is  a  witness, 
and  disqualified  from  taking  under  the  will,  a  charge  only  against  the 
shares  of  the  devisees  and  legatees — it  would  reduce  the  statute  to  an 
absurdity,  and  make  it  ridiculous  imder  certain  conditions  which  are 
entirely  probable.  This  is  well  illustrated  by  a  supposed  case  set  out 
in  the  respondent's  brief,  where  it  is  'Said : 

"Suppose  the  will  of  the  testatrix  read  as  follows:  'I  give  to  my  sister, 
Elizabeth  A.  Ball,  and  to  each  of  my  nephews  and  nieces,  one  dollar,  and 
the  remainder  of  my  estate  to  my  sister  Margaret  fi.  Dwyer/  " 
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Digitized  by 


Google 


66  182  NEW  YORK  SUPPLBMBNT  (Sup.  Ct 

Under  the  construction  contended  for  by  the  appellants,  the  witness 
would  take  the  $13  willed  to  the  other  nephews  and  nieces  and  could 
not  take  more.  In  that  event,  the  persons  named  in  the  will  would 
not  receive  anything,  and  the  witness  would  not  receive  what  she 
would  have  received  as  next  of  kin  "in  case  the  will  was  not  estab- 
lished." The  entire  will  would  be  wiped  out,  and  the  residue  of  the 
estate  might  go  to  persons  who  were  not  named,  and  the  wishes  of  the 
testator  would  be  entirely  frustrated.  The  provision  of  the  statute, 
"shall  be  void  so  far  only  as  concerns  such  witness,"  would  be  given  no 
force  or  effect  whatever,  and  the  will  for  all  practical  purposes  would 
be  void,  not  only  "so  far  only  as  concerns  such  witness,"  but  for  all 
purposes,  and  the  intent  of  the  I^egislature  that  the  will  should  be  valid 
as  to  all  devisees  and  legatees  except  the  subscribing  witness  would 
be  overruled. 

On  the  other  hand,  under  the  interpretation  >  which  the  surrogate 
gave  the  will  in  question,  the  words  of  the  statute,  "he'  shall  recover 
the  same  of  the  devisees  and  legatees,"  could  not  receive  a  literal  con- 
struction. The  statute  must  be  construed  as  it  is  written,  and  in  ordier 
to  work  out  a  reasonable  and  consistent  construction  it  is  necessary 
to  ascertain  the  controlling  purpose  of  the  statute,  and  to  construe  it 
so  that  it  will  accomplish  such  purpose.  In  determining  the  intent 
of  the  Legislature,  it  is  necessary,  in  the  first  instance,  to  ascertain 
the  state  of  the  law  upon  the  subject  before  the  statute  was  enacted, 
and  then  to  ascertain  the  purpose  for  which  the  statute  was  enacted, 
and  the  result  which  it  was  intended  it  should  accomplish. 

[1]  It  was  the  common  law  of  England  that,  where  a  legatee  or 
devisee  named  in  a  will  became  a  subscribing  witness  to  it,  and  it  could 
not  be  probated  without  his  testimony,  the  will  was  void.  Many  wills 
were  drawn  by  laymen  unfamiliar  with  this  principle,  and  cases  fre- 
quently arose  where  great  hardship  was  worked  and  the  wishes  of  the 
deceased  were  entirely  frustrated  by  the  fact  that  a  devisee  or  legatee 
named  therein  had  acted  as  a  subscribing  witness  to  a  will,  and  it 
could  not  be  probated  without  his  testimony.  To  remedy  the  evils 
and  hardships  growing  out  of  that  situation,  a  statute  was  enacted 
which  deprived  the  witness  of  his  interest  as  l^;atee  or  devisee  under 
such  a  will,  and  thereby  made  him  a  competent  witness.  St.  25  George 
II,  c.  6;  2  Blackstone's  Commentaries,  377;  4  Kent's  Commentaries, 
508;  Fowler's  Decedent  Estate  Law,  Annotated,  223.  A  statute  to 
the  same  effect  was  enacted  in  this  state,  and  was  held  to  be  peremp- 
tory, and  made  a  devise  to  a  witness  to  a  will  void.  Jackson  v.  Den- 
niston  et  al.,  4  Johns.  311. 

Those  statutes  had  the  effect  of  saving  the  will,  Imt  did  not  save 
to  the  witness  anj^hing  from  the  estate.  They  saved  to  the  other 
legatees  and  devisees  the  provisions  made  for  them,  but  left  the  wit- 
ness in  a  worse  position  than  he  occupied  before  the  statutes  were 
passed.  The  Legislature,  for  the  purpose  of  overcoming  this  hard- 
ship, provided  by  statute : 

"But  if  such  witness  would  have  been  entitled  to  any  share  of  the  testator's 
estate,  In  ease  the  will  was  not  established,  then  so  much  of  the  share  that 
would  have  descended,  or  hare  been  distributed  to  such  witness,  shall  be  saved 
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to  him,  as  will  not  exceed  the  value  of  the  devise  or  bequest  made  to  him  in 
the  will."    Bev.  Stat.  1830,  pt  %  c.  6,  tit.  1,  art.  8,  |  51. 

That  statutory  provision  was  finally  embodied  in  section  27  of  the 
Decedent  Estate  Law.  Chapter  18,  §  27,  Laws  of  1909,  being  chapter 
13  of  the  Consolidated  Laws.  These  progressive  steps  by  statute 
thereby  cured  the  two  evils — first,  by  preventmg  the  will  from  being 
declared  void ;  and,  second,  by  saving  to  the  witness  the  share  which 
he  would  have  inherited,  not  exceeding  the  value  of  the  provision 
made  for  him  in  the  will,  "in  case  the  will  was  not  established." 

[2]  We  come,  now,  to  the  question  as  to  where  the  share  of  the 
witness,  saved  to  him,  shall  come  from.  Shall  it  come  exclusively 
from  the  shares  of  the  other  devisees  and  legatees,  or  shall  it  come 
from  the  unbequeathed  residuary  estate  in  cases  where  there  is  an 
unbequeathed  residuary  estate  sufficient'  to  pay  it?  In  determining 
that  question,  it  should  be  borne  in  mind  that  the  residuary  estate  has 
been  increased  by  the  amount  which,  under  the  will,  the  testator  at- 
tempted to  give  to  the  witness.  Did  the  Legislature,  by  using  the 
words,  "he  shall  recover  the  same  of  the  devisees  and  legatees,"  intend 
that  this  should  be  his  exclusive  remedy,  or  did  the  Legislature  intend 
that,  in  case  the  unbequeathed  residuary  estate  should  prove  to  be 
insufficient  to  pay  the  amount  to  which  the  witness  might  be  entitled, 
he  might  then  recover  the  difference  of  the  devisees  and  legatees? 
Having  in  mind  the  history  of  the  statutes  and  the  purposes  for  which 
they  were  enacted,  it  seems  to  me  that  the  reasonable,  equitable,  and 
rational  construction  of  the  particular  statute  is  that  the  witness  should 
resort,  first,  to  the  unbequeathed  residuary  estate,  and,  if  that  proves 
insufficient,  he  may  then  recover  from  the  devisees  and  legatees.  Un- 
less that  construction  be  given  to  the  statute,  we  must  impute  to  the 
Legislature,  in  a  case  like  the  supposed  case  I  have  mentioned  above, 
the  intent  to  deprive  the  legatees  and  devisees  of  the  shares  provided 
for  them,  and  of  the  intent  to  overthrow  and  make  the  will  void,  a 
purpose  to  prevent  which  the  original  statute  was  enacted.  Surely 
the  Legislature  could  not  have  intended  any  such  result  as  that* 

[3]  Attention  has  been  called  to  certain  rules  of  statutory  construc- 
tion, which  it  is  claimed  are  offended  by  giving  the  statute  the  con- 
struction outlined  above.  Rules  of  statutory  construction  laid  down 
by  courts  are  only  aids  to  be  eq>plied  as  they  are  available  in  the  con- 
struction of  statutes.  In  the  construction  of  almost  every  statute  which 
presents  serious  difficulties,  certain  rules  of  construction  suggested  by 
courts  have  to  give  way  to. other  rules  of  construction,  which  are  ap- 
plied in  the  particular  case  in  an  eflEort  to  determine  the  legislative  in- 
tent In  a  case  of  this  kind,  courts  must  determine  the  evil  which  the 
statute  attempted  to  correct,  ascertain  the  steps  by  which  the  different 
statutes  attempted  to  bring  about  a  cure  of  the  evil,  and,  with  that 
knowledge  in  view,  place  such  a  construction  on  the  statute  as  will 
work  out  as  nearly  as  may  he  the  purposes  which  the  Legislature  had 
in  mind  in  enacting  it.  ' 

Under  the  method  adopted  by  the  surrogate,  the  persons  named  in 
the  will  receive  the  portions  whidi  the  testator  intended  that  they 
should  receive^  except  the  witness  to  the  will,  and  she  Virill  receive 
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the  amount  provided  in  the  statute.  The  next  of  kin  will  not  receive 
as  much  as  they  would  if  the  witness  should  be  required  to  collect 
her  share  from  the  legatees  and  devisees ;  hut  the  testator  did  not  in- 
tend that  they  should  receive  any  part  of  her  estate,  as  the  will  at- 
tempted to  dispose  of  all  of  it. 

In  cases  where  the  witness  is  not  the  residuary  legatee,  a  different 
rule  would  have  to  be  adopted,  and  the  share  saved  to  the  witness  by 
the  statute  would  have  to  be  apportioned,  and  deducted  "in  proportion 
to  and  out  of  the  parts  devised  and  bequeathed,"  as  required  by  sec- 
tion 27.  That  was  the  course  adopted  in  the  case  of  Mitchell  et  al. 
V.  Blain  et  al,  5  Paige's  Ch.  588,  which  case  construed  the  statute 
which  made  provision  for  a  child  of  the  testator  born  after  the  execu- 
tion of  a  will.  The  words  of  the  statute  construed  in  that  case  (2  R.  S. 
65,  §  49)  were  nearly  the  same  as  the  words  of  section  26,  and  sub- 
stantially the  same  as  the  words  used  in  the  last  sentence  of  section  27 
of  the  Decedent  Estate  Law. 

The  construction  placed  on  the  statute  by  the  court  below  carries 
out  the  intention  of  the  testator,  and  that  is  what  the  law  requires,  if  it 
can  he  done  without  violating  the  statute.  In  the  case  of  Caw  v.  Rob- 
ertson, 5  N.  Y.  125,  in  construing  another  phase  of  this  statute,  it  was 
said: 

"The  will  of  the  testatrix  should  be  carried  .out  as  far  as  possible." 

It  is  earnestly  urged  by  counsel  for  the  appellants,  however,  that 
the  statute  is  so  clear  and  unambiguous  that  there  is  no  room  for  con- 
struction. In  this  I  believe  the  learned  counsel  is  in  error.  As  al- 
ready pointed  out,  the  primary  purposes  of  the  statute  were,  first,  to 
save  the  will,  by  making  the  legatee  who  witnessed  it  a  competent 
witness;  and,  seccmd,  to  save  to  such  witness  the  share  which  he 
would  have  inherited  "in  case  the  will  was  not  established,"  limited, 
however,  to  the  amount  attempted  to  be  given  to  him  under  the  will. 
That  part  of  the  statute  is  clear,  certain,  and  definite.  It  bestows  upon 
such  a  witness  a  very  valuable  right.  The  last  sentence  of  section  27 
attempts  to  give  the  witness  a  remedy  by  which  the  right  may  be 
enforced.  It  cannot  be  possible  that  the  Legislature,  in  attempting 
to  provide  a  remedy,  intended  to  take  away  the  very  right  which  it  had 
granted.  That  it  might  do  so,  if  the  statute  he  construed  according  to 
appellants'  contention,  is  well  illustrated  in  the  supposed  case  referred 
to  above.  In  the  supposed  case  the  legacy  to  Margaret  E.  Dwyer 
would  be  void,  and,  under  appellants'  contention,  she  could  recover 
from  the  other  legatees  only  $13.  By  limiting  the  right  of  a  witness 
to  recover  the  share  saved  to  him  "of  the  legatees  *  *  *  out  of 
the  parts  *  *  *  bequeathed  to  them,"  the  right  granted  to  a  wit- 
ness by  the  statute  might  be  destroyed. 

[4]  It  is  an  elementary  rule  of  construction  that  a  construction  is 
favored  which  gives  effect  to  every  clause  and  every  part  of  the  stat- 
ute, thus  producing  a  consistent  and  harmonious  whole.  A  construction 
which  would  leave  without  any  effect  any  part  of  the  language  used 
should  be  rejected,  if  an  interpretation  can  be  found  whidi  will  give 
it  effect.  Matter  of  New  York  &  Brooklyn  Bridge,  72  N.  Y.  527,  at 
page  530;   People  ex  rel.  Gilmour  v.  Hyde  et  al.,  89  N.  Y.  11,  at 
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page  18;  36  Cyc.  1128.  That  part  of  section  27  which  graxits  the  right 
and  saves  the  share  to  the  witness  is  as  clear  and  imperative  as  the 
part  which  provides  a  remedy.  The  general  purpose  of  the  act  should 
not  be  defeated,  because  of  a 'lack  of  harmony  between  the  clauses. 
The  clauses  should  be  harmomzed,  so  as  to  carry  out  the  intent  of  the 
Legislature.  People  ex  rel.  Jackson  v.  Potter,  47  N.  Y.  375 ;  Blaschko 
V.  Wurster,  156  N.  Y.  437,  at  page  443,  51  N.  E.  303,  It  seems  to  me 
clear  that  the  statute  should  be  construed  so  as  to  save  the  right  grant- 
ed to  a  witness  by  the  statute — ^to  save  to  him  his  birthright,  as  the 
courts  have  expressed  it.  That  can  be  done  by  holding  that  the  last 
sentence  of  section  27  provides  a  remedy,  but  that  such  remedy  is  not 
exclusive. 

If  such  construction  expands  or  restricts  the  terms  of  said  sentence, 
there  is  abundant  authority  to  sustain  such  action.  23  Am.  &  Eng. 
Enc.  of  Law  (1st  Ed.)  306;  Blaschko  v.  Wurster,  supra.  "A  thing 
which  is  within  the  intention  of  the  makers  of  a  statute  is  as*  much 
within  the  statute  as  if  it  were  within  the  letter;  aiid  a  thing  which 
is  within  the  letter  of  the  statute  is  not  within  the  statute,  unless  it 
be  within  the  intention  of  the  makers."  People  ex  rel.  Attorney  Gen- 
eral V.  Utica  Insurance  Co.,  15  Johns.  358,  at  page  381,  8  Am.  Dec. 
243;  Rig^  ct  al.  v.  Paliher  et  al.,  115  N.  Y.  506,  22  N.  E.  188,  5  L. 
R.  A.  340,  12  Am.  St.  Rep.  819.  The  only  case  which  I  have  been 
able  to  find  which  clearly  construes  the  statute  in  question  upon  the 
point  here  involved  is  In  the  Matter  of  Smith's  Estate,  1  Tuck.  83. 
In  that  case  Surrogate  Tucker  said : 

"But  •  •  «  he  [the  wltnesB]  is  still  entitled  to  the  same  distributive 
share  as  if  his  father  had  died  Intestate;  and  the  valid  legacies  «  *  * 
must  each  abate  in  proportion,  if  nec^fwary,  in  order  to  make  up  the  sum  of 
this  distributlYe  share.  *  *  •  John  B.  [the  son  and  witness]  therefore 
takes  one-fourth  of  the  distrfbntiye  assets,  and  the  remainder  is  to  be  divided 
in  satisfaction  of  the  legacies,  each  of  which,  as  it  now  appears,  must  abate." 

In  that  case  the  one-fourth  share  to  which  John  B.  was  entitled 
was  more  than  the  assets  of  the  estate  after  deducting  the  valid  leg- 
acies ;  therefore  the  legacies  were  abated.  The  court  below  followed 
the  same  method  followed  by  Surrogate  Tucker.  Both  sides  have 
cited  the  case  of  Du  Bois  v.  Brown,  1  Dem.  Sur.  317.  The  report  of 
that  case  is  so  confusing  that  it  is  difficult  to  determine  just  what 
the  surrogate  decided.  If  the  case  is  in  conflict  with  the  decision  in 
the  Matter  of  Smith's  Estate,  I  prefer  not  to  follow  it. 

[5]  The  item  of  $500,  directed  by  the  testatrix  to  be  paid  for  masses,, 
should  not  have  been  treated  as  a  legacy,  but  as  an  expense,  and  de- 
ducted, in  determining  the  net  estate.  That  would  reduce  the  share 
of  Margaret  E.  Dwyer  $125,  and  increase  the  share  going  to  the  next 
of  kin  by  that  amount. 

The  decree  should  be  modified  in  that  respect,  and,  as  so  modified, 
affirmed,  without  costs.    All  concur. 
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REIMEB  V.  NAUOHTON  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  7,  1920.) 

1.  Appeal  and  error  ^=»I008(1)  ^Findings  soppwted  by  evidenee  as  to  own- 

erahip  binding. 

Where  the  complaint  alleged  and  the  trial  court  found  that  a  particular 
defendant  was  the  owner  of  the  realty  against  which  a  mechanic's  lien 
was  claimed,  the  court  on  appeal  is  bound  by  that  finding,  notwithstanding 
contrary  implications,  and  must  consider  the  objections  by  that  defendant 
to  the  lien. 

2.  Mechanics'  liens  ^»265— Service  on  eolienor  alone  within  time  limited  not 

sufficient. 

Obtaining  service  in  an  action  to  foreclose  a  mechanic's  lien  on  a  eo- 
lienor within  the  time  required  by  Lien  Law,  §  17,  without  service  on  the 
property  owners  until  after  the  expiration  of  such  time,  is  insufficient  to 
sustain  the  lien. 

3.  Mechanics'  liens  <^^03<2)— Personal  judgment  recoverable  against  eon- 

tractor  and  principal  after  lien  is  lost. 

Under  Lien  Law,  §  17,  providing  that  failure  to  file  notices  of  pendency 
of  action  shall  not  abate  the  action  as  to  any  personal  liability  for  the 
debt,  the  claimant  of  a  mechanic's  lien  can  recover  personal  judgment 
against  the  contractor  and  the  one  who  made  the  contract  as  apparent 
owner,  though  the  action  was  begun  too  late  to  protect  the  Hen. 

Appeal  from  Queens  County  Court. 

Action  to  foreclose  a  mechanic's  lien  by  John  B.  Reimer  against  Jo- 
seph Naughton  and  Helen  W.  Giblin,  impleaded  with  Earl  A.  Gilles- 
pie and  others.  Judgment  for  plaintiff  against  defendants  Naughton 
and  Giblin,  and  those  defendants  appeal.  Findings  and  judgment 
modified,  and,  as  modified,  affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  KELLY,  JJ. 

Harold  M.  Phillips,  of  New  York  City,  for  appellant  Naughton. 

Moses  Jaffe,  of  New  York  City,  for  appellant  Giblin. 

Henry  C.  Frey,  of  Jamaica,  for  respondent  Reimer. 

R.  McC.  Robinson,  of  New  York  City,  for  respondent  Gillespie. 

KELLY,  J.  [1]  The  record  presented  to  the  court  upon  this  ap- 
peal is  very  unsatisfactory,  but  we  must  dispose  of  the  case  upon 
that  record.  It  contains  the  complaint  and  the  answers  of  the  defend- 
ant Giblin  and  the  defendant-respondent  Gillespie,  another  lienor. 
There  is  no  answer  of  the  defendant-appellant  Naughton.  It  is  al- 
leged in  the  complaint,  and  found  by  the  trial  judge,  that  the  defend- 
ant Giblin  is  the  record  owner  of  die  property,  although  in  her  an- 
swer she  denies  the  allegation  of  the  complaint  that  she  was  the  owner. 
We  are  bound  on  this  appeal  by  the  finding  so  made.  She  was  a 
woman  to  whom  the  defendant  Naughton  had  transferred  the  title 
without  the  knowledge  of  the  materialmen,  lienors.  Naughton  repre- 
sented himself  to  be  the  owner,  made  the  contracts,  supervised  the 
^york,  and  upon  the  trial,  asserted  that  it  was  his  money  which  con- 
structed the  buildings.     The  whereabouts  of  the  defendant  Giblin 
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were  unknown.  Plaintiff  was  obliged  to  serve  the  summons  upon  her 
by  substituted  service.  Upon  the  trial,  the  county  judge  directed  that 
she  be  produced  in  court  for  examination ;  the  order  was  not  complied 
with  or  excuse  given  for  her  nonattendance,  but  no  action  was  taken 
in  reference  thereto.  She  was,  at  most,  an  undisclosed  principal,  as 
the  court  has  in  effect  found ;  but  the  case  comes  to  this  court  upon  the 
plaintiff's  allegation  that  she  is  an  owner  of  the  property  and  the  court 
has  so  found.  We  are  therefore  bound  to  consider  her  answer  at- 
tacking the  validity  of  plaintiff's  lien. 

There  were  no  exceptions  filed  by  either  of  the  defendants-appel- 
lants to  the  conclusions  of  law  made  by  the  trial  judge,  and  no  re- 
quests to  find  were  presented  by  either  defendant.  We  therefore  look 
to  the  record  to  see  whether  there  is  any  evidence  to  sustain  the  find- 
ings made  by  the  trial  judge,  and  we  find  abundant  evidence  to  sustain 
such  findings  as  to  the  contract  for  construction  made  by  Naughton 
with  the  contractor,  Bonillo,  the  purchase  by  the  latter  of  materials 
from  the  respondents  of  the  value  found,  delivery,  use  in  the  building, 
nonpayment,  and  that  there  was  more  money  due  from  the  owner  to 
the  contractor  than  was  required  to  pay  the  materialmen. 

[2]  We  are  unable,  however,  to  sustain  the  conclusion  of  the  learn- 
ed county  judge  as  to  the  validity  of  the  plaintiff's  lien.  The  defendant 
Giblin  tenders  that  issue  in  her  answer.  The  evidence  shows  that  the 
plaintiff's  lien  was  originally  filed  and  docketed  September  30,  1912. 
It  therefore  continued  in  force  until  September  30,  1913.  But  on  Au- 
gust 30,  1913,  one  month  prior  to  the  expiration  of  plaintiff's  lien,  he 
procured  an  order  from  the  county  judge  continuing  the  lien  for  one 
year  from  the  granting  of  the  order.  Lien  Law,  §  17  (Consol.  Laws, 
c  33).  This  year  would  expire  August  30,  1914.  The  plaintiff  com- 
menced this  action  to  foreclose  his  lien  on  August  27,  1914,  by  service 
of  the  summons  and  complaint  upon  defendant  Gillespie,  a  colienor. 
There  is  no  proof  in  t^e  record  as  to  when  the  summons  was  served 
on  defendants  Naughton  or  Giblin,  although  plaintiff's  counsel  admit- 
ted at  the  trial  that  Giblin  was  not  served  until  "long  after  we  were 
in  court." 

Service  on  defendant  Gillespie,  a  colienor,  was  not  sufficient  com- 
pliance with  the  requirement  of  the  statute  (Lien  Law,  §  17)  that  the 
action  should  be  commenced  during  the  life  of  the  lien,  because  Gilles- 
pie was  not  a  joint  contractor  or  otherwise  united  in  interest  with  the 
owner.  Code  Civ.  Proc.  §  398;  Martens  v.  O'Neill,  131  App.  Div. 
123,  115  N.  Y.  Supp.  260;  Moore  v.  McLaughlin,  11  App.  Div.  477, 
42  N.  Y.  Supp.  256.  And  the  plaintiff  failed  to  file  a  notice  of  pend- 
ency of  the  action  as  required  by  Lien  Law,  §  17,  until  September 
28,  1914,  which  was  some  time  after  the  expiration  of  the  continued 
life  of  the  lien  under  the  order.  Matter  of  Gabler,  57  Misc.  Rep. 
148,  107  N.  Y.  Supp.  542  (N.  Y.  Co.  Special  Term,  Giegerich,  J.). 
These  matters  were  presented  to  the  trial  court  by  the  answer  of  de- 
fendant Giblin,  and  by  motions  made  on  her  behalf  at  the  trial  for  dis- 
missal of  the  complaint,  upon  the  ground  that  the  action  was  not 
commenced  in  time.     We  are  constrained  to  hold  that  the  learned 
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county  judge  erred  in  denying  the  motions,  and  in  finding  that  plain- 
tiff's lien  was  valid  and  enforceable. 

[3]  But  it  is  provided  in  the  Lien  Law  (section  17)  that — 

"The  failure  to  file  a  notice  of  pendency  of  action  shall  not  abate  the  action 
as  to  any  person  liable  for  the  payment  of  the  debt  specified  In  the  notice  of 
lien,  and  the  action  may  be  prosecuted  to  judgment  against  such  person." 

We  are  therefore  able  to  direct  a  personal  judgment  against  the 
contractor,  Bonillo,  and  the  defendant  Naughton,  for  the  amount 
found  due  on  plaintiff's  Hen,  $310.65,  with  interest  from  the  30th  day 
of  September  1912,  amounting  in  all  to  $426.69,  in  addition  to  the 
personal  judgment  against  said  Bonillo  and  Naughton  for  $137,  al- 
ready decreed  by  the  county  judge,  because  of  plaintiff's  mistake  in 
the  amount  demanded  in  the  lien  as  filed,  making  an  aggregate  judg- 
ment in  favor  of  the  plaintiff  for  $563.60.  The  findings  and  conclu- 
sions of  law  should  be  amended  to  conform  to  this  direction.  We  find 
no  error  in  the  judgment  of  the  County  Court  so  far  as  it  deter- 
mines the  right  of  the  defendant-respondent  Gillespie  to  enforce  his 
lien  against  the  premises. 

Judgment  of  the  County  Court  of  Queens  County  modified,  by  re- 
versing the  findings  of  fact  and  conclusions  of  law  therein  contained, 
so  far  as  they  establish  the  validity  of  the  mechanic's  Hen  filed  by  the 
plaintiff,  and  by  directing  in  place  thereof  that  the  plaintiff  recover  a 
personal  judgment  against  the  defendants  Joseph  Naughton  and  An- 
tonio Bonillo.  for  the  amount  found  due  under  said  Hen,  to  wit,  $310.- 
65,  with  interest  from*  the  30th  day  of  September,  1912,  amounting  in 
all  to  $426.69,  in  addition  to  the  personal  judgment  against  said 
Naughton  and  Bonillo  directed  by  the  judgment  appealed  from,  mak- 
ing in  all  a  personal  judgment  in  favor  of  the  plaintiff  against  said 
defendants  for  the  sum  of  $563.69,  and,  as  so  modified,  the  judgment 
is  affirmed,  with  costs  to  defendant-respondent  Gillespie.  This  court 
makes  the  following  additional  finding  of  fact: 

"That  the  contractor,  Bonillo,  the  plaintiff,  and  the  defendant  Gillespie,  did 
not  know  of  the  aUeged  ownership  of  the  interest  in  the  premises  by  defendant 
Giblin  until  after  the  filing  of  their  respective  notices  of  lien." 

The  findings  of  fact,  conclusions  of  law,  and  the  judgment  should 
also  be  amended,  so  as  to  conform  to  the  opinion  filed,  and  to  provide 
for  personal  judgment  in  favor  of  the  plaintiff,  and  the  foreclosure 
of  the  lien  of  defendant  Gillespie.  ' 

Settle  order  on  notice  before  Kelly,  J.    All  concur. 
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TILLAGE  OF  WARSAW  et  al.  ▼.  PATIUON  NATURAL  GAS  CO- 
VILLAGE  OF  FERRIS  et  al.  ▼.  HAMB. 

(Supreme  CJonrt,  Special  Term,  Brie  CJounty.    May  14,  1920.) 

1.  Gaa  ^=»6— Graot  for  use  of  streets  Is  a  contract. 

A  srant  by  a  municipality  to  a  gas  corporation  for  the  use  of  its  streets, 
when  accepted,  becomes  a  contract,  not  a  mere  privilege  or  gratuity. 

2.  Constitutional  law  ^=s»135— Gas  ^=»14(1)— Franchise  regulating  rates  may 

be  modified  by  statute. 

The  regulation  of  rates  for  gas  in  the  franchise  of  the  company  is  an 
exercise  of  the  police  power  through'a  municipality  as  a  political  subdivi- 
sion of  the  state,  and  the  state  can  thereafter  modify  the  rates  without 
impairing  the  obligation  of  a  contract,  since  no  contract  can  defeat  legiti- 
mate governmental  authority. 

3.  Gas  «=s>14(l) --Company  cannot  modify  franchise  rates  before  action  by 

state. 

A  company  cannot  Increase  the  rates  of  charges  for  gas  as  fixed  by  its 
franchise  merely  by  filing  a  new  schedule  of  rates  with  tfie  Public  Service 
Commission,  but  can  cbarge  such  Increased  rates  only  after  the  state  has 
exercised  Its  police  power  to  change  the  franchise  in  that  respect. 

•Separate  actions  by  the  Village  of  Warsaw  and  others  and  by  the 
Village  of  Perry  and  others  against  the  Pavilion  Natural  Gas  Com- 
pany. On  motions  by  plaintiffs  for  injunctions  pendente  lite.  Mo- 
tions granted. 

Arthur  E.  Sutherland,  of  Rochester,  and  Clarence  H.  Greff,  of  War- 
saw, for  the  motion. 
James  M.  E.  O'Grady,  of  Rochester,  opposed. 

WHEELER,  J.  The  defendant  is  a  public  service  corporation  en- 
gaged in  the  distribution  and  sale  of  natural  gas  to  various  com- 
munities and  villages  in  Western  New  York.  The  villages  of  Warsaw 
and  of  Perry  are  among  the  villages  so  served.  The  defendant  op- 
erates in  the  village  of  Perry,  under  a  franchise  granted  by  that  vil- 
lage September  23,  1908.  The  franchise  conferred  provides  that,  in 
consideration  of  its  grant,  the  grantee  should  furnish  to  the  inhabitants 
of  said  village  natural  gas  at  a  rate  to  the  consumer  not  to  exceed 
45  cents  per  1,000  cubic  feet,  and  to  the  village  for  heating  and  light- 
ing the  village  clerk's  office  and  other  municipal  buildings  at  a  rate  of 
20  cents  per  1,000.  The  franchise  given  by  the  village  of  Warsaw 
was  granted  on  substantially  the  same  terms,  saving  that  the  rate  to 
private  consumers  was  not  to  exceed  40  cents  per  1,000  cubic  feet. 

In  August,  1919,  the  gas  company  filed  a  petition  with  the  Public 
Service  Commission  of  the  state  for  permission  to  charge  consumers 
in  the  counties  of  Genesee,  Wyoming,  Livingston,  and  Monroe  75 
cents  per  1,000  cubic  feet,  on  the  ground  that  the  maximum  rates 
fixed  by  franchises  obtained  were  inadequate  to- provide  an  adequate 
return  to  the  company.  The  villages  of  Perry  and  Warsaw  have  filed 
answers  to  the  petition.  Hearings  have  been  had,  and  the  matter  is 
now  pending  undecided  before  the  Public  Service  Commission  on 
issues  so  raised. 
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During  the  pendency  of  that  proceeding,  and  on  February  7,  1920, 
the  defendant  filed  with  that  commission  a  new  schedule  of  rates,  in 
which  schedule  it  is  stated  the  new  rate  will  become  effective  March 
10,  1920,  and  said  company  threatens  to  enforce  said  new  rates  against 
consumers  from  that  date.  Thereupon  the  plaintiffs  brought  these 
actions  to  restrain  the  charring  of  any  but  the  franchise  rates  until 
the  final  determination  of  the  proceedings  before  the  Public  Service 
Commission. 

The  plaintiffs  concede  at  the  very  outset  of  the  argument  had  be- 
fore this  court  that  the  Public  Service  Commission  has  the  power  to 
regulate  the  price  of  gas.  It  has  been  so  decided  in  the  case  of  Peo- 
ple ex  rel.  Village  of  South  Glens  Falls  v.  Public  Service  Commission, 
225  N.  Y.  216,  121  N.  E.  777, 

The  plaintiffs  further  concede  that,  but  for  the  provisions  of  the 
franchises  granted  by  the  village  plaintiffs,  the  defendant,  after  the 
expiration  of  30  days  from  the  time  of  filing  the  new  schedule  of 
rates,  would  have  the  right  to  operate  under  the  amended  rates  until 
the  Public  Service  Commission  by  order,  after  a  hearing  in  proceed- 
ings instituted  under  the  Public  Service  Commissions  Law,  shall  have 
passed  upon  and  determined  the  reasonableness  or  unreasonableness 
of  such  new  rates,  and  fixed  a  rate  which  shall  govern  the  supplying 
of  gas.  This  has  been  decided  by  this  court  in  the  case  of  Public 
Service  Commission  v.  Iroquois  Natural  Gas  Co.,  184  App.  Div.  285, 
171  N.  Y.  Supp.  379. 

The  plaintiffs,  however,  contend  that,  inasmuch  as  the  franchises 
under  which  the  defendant  operates  in  the  villages  of  Perry  and 
Warsaw  have  fixed  the  rates  to  be  charged  to  consumers,  the  fran- 
chise rate  cannot  be  changed  by  the  'defendant  until  the  Public  Service 
Commission  has  authorized  a  change.  This  precise  question,  so  far  as 
we  are  aware,  has  never  been  passed  on  before.  It  must  be  solved 
by  the  application  of  general  principles  to  the  case  in  hand. 

[1]  In  the  first  place,  we  start  with  the  proposition,  as  stated  in 
Matter  of  Quinby  v.  Public  Service  Commission,  223  N.  Y.  262,  119 
N.  E.  433,  3  A.  L.  R.  685,  'that  a  grant  by  a  municipality  to  use  its 
streets  is  not  a  mere  privilege  or  gratuity.  Once  accepted,  it  becomes 
a  contract,  citing  People  v.  O'Brien,  111  N.  Y.  1,  18  N.  E,  692,  2  L.* 
R.  A.  255,  7  Am.  St.  Rep.  684. 

[2]  It  had  been  said  that  contracts  of  this  character  were  so  invio- 
late that  even  it  was  beyond  the  power  of  the  Legislature  to  change 
or  modify  their  terms*.  The  later  authorities,  however,  hold,  as 
stated  in  People  ex  rel.  Glens  Falls  v.  Public  Service  Commission, 
225  N.  Y.  223,  121  N.  E.  779,  that— 

''A  municipal  corporation  is  simply  a  political  subdivision  of  the  state,  and 
exists  by  virtue  of  legislative  enactments.  Rate  regulation  is  a  matter  of  the 
police  power  of  the  state,  and  the  terms  and  conditions  such  as  here  in  ques- 
tion contained  in  a  franchise  to  a  service  corporation  may  be  modified,  without 
impairing  the  obUgation  of  a  contract  within  the  provisions  of  the  Oonstitu* 
tion." 

See,  also,  authorities  cited. 

In  Louisville  &  Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  467,  482, 
31  Sup.  Ct.  265,  270  (55  L.  Ed.  297,  34  L.  R.  A.  [N.  S.]  671)  the 


Digitized  by 


Google 


Sup.  CL)    village  of  wabsaw  v.  pavilion  natural  gas  00.        75 

(182  N.T.a) 

court  quotes  with  approval  from  Knox  v.  Lee,  12  Wall.  457,  550, 
551  (20L.  Ed.  287),  viz.: 

"GontractB  most  be  understood  as  made  In  reference  to  the  possible  exer- 
cise of  the  rightful  authority  of  the  government,  and  no  obligation  of  a  con- 
tract can  extend  to  the  defeat  of  Intimate  goyemment  authority." 

Consequently  it  was  held  in  the  South  Glens  Falls  Case  that  the 
state,  acting  through  its  Public  "Service  Commission,  had  the  authority, 
acting  under  its  general  police  powers,  to  increase  the  rate  chargeable 
to  private  gas  consumers  above  that  stipulated  in  its  franchise  grant. 
See,  also,  Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corpora- 
tion, 248  U.  S.  372,  39  Sup.  Ct.  117,  63  L.  Ed.  309;  International 
Ry.  Co.  V.  Public  Service  Com'n,  226  N.  Y.  481,  482,  124  N.  E.  123. 

[3]  When  and  by  whom  shall  this  police  power  be^  exercised  to 
modify  an  existing  franchise  rate  ?  The  evident  answer  is  only  by  the 
state  through  its  regularly  constituted  authorities.  It  would  seem 
most  illogical  that  a  party  to  such  franchise  contract,  desiring  to 
avoid  its  obligations,  might  on  its  own  motion,  and  without  the  con- 
sent of  state  authority,  repudiate  its  obligations  under  the  franchise, 
and  undertake  to  exercise  the  police  power  alone  vested  in  the  state. 
But  that  in  effect  is  just  what  the  defendant  in  this  case  has  under- 
taken to  do.  It  is  true  it  has  petitioned  the  Public  Service  Commis- 
sion for  leave  to  increase  its  rates  for  gas  furnished  consumers,  and 
that  proceeding  is  now  pending  before  that  body;  but  until  a  final 
decision  in  that  proceeding  is  rendered,  and  for  the  time  being,  the 
defendant  proposes  to  charge  consumers  the  increased  rate  specified  in 
its  amended  tariff  schedule.  In  other  words,  it  proposes  to  be  a  law 
unto  itself  for  the  time  being,  and  until  the  Public  Service  Commis- 
sion finally  acts.  We  do  not  think  that  position  can  be  sustained  upon 
principle,  and  that  until  the  Public  Service  Commission  decides  the 
defendant  is  entitled  to  a  higher  rate  for  gas  it  is  bound  by  the  fran- 
chise rates  agreed  on  in  the  grants  given  by  the  village  plaintiffs. 
It  is  for  the  state  to  determine  whether  a  modification  of  the  fran- 
chise rate  shall  be  made,  and  not  for  the  defendant. 

These  views  are  not  in  conflict  with  the  decision  of  this  court  in 
the  case  of  Public  Service  Commission  v.  Iroquois  Natural  Gas  Co., 
184  App.  Div.  285,  171  N.  Y.  Supp.  379.  The  Public  Service  Com- 
mission in  that  case  sought  to  enjoin  the  Iroquois  Natural  Gas  Com- 
pany from  charging  consumers  an  increased  rate  for  natural  gas 
pending  the  final  decision  of  the  commission  on  an  application  made  by 
the  gas  company  to  increase  its  former  rate.  The  Iroquois  Natural 
Gas  Company  operated  in  the  city  of  Buffalo,  but  the  franchise  ob- 
tained from  that  city  in  no  way  undertook  to  fix  or  limit  the  price  to 
be  paid  by  consumers.  The  Public  Service  Commission,  however, 
based  its  claim  to  restrain  temporary  advances  in  rates  pending  the 
application  before  it  to  increase  rates  on  a  stipulation  entered  into 
between  the  commission  and  that  company,  in  which  it  had  been 
agreed  that,  in  consideration  of  the  consent  of  the  Commissidn  to  a 
certain,  capitalization  of  the  gas  company,  that  company  would  not 
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use  such  capitalization  as  a  basis  for  an  increase  of  the  then  rate  to 
consumers. 

This  stipulation  was  before  the  Appellate  Division  for  analysis  and 
interpretation,  and  the  court,  construing  its  provisions,  held  that  it 
was  only  an  agreement  not  to  use  the  capitalization  of  the  company 
as  a  basis  for  a  change  of  rate,  and  was  not  an  agreement  that  no 
new  schedule  of  rates  should  be  filed  with  the  Public  Service  Com- 
mission and  put  into  operation,  as  authorized  by  the  Public  Service 
Commissions  Law,  until  superseded  by  the  order  of  the  Public  Serv- 
ice Commission.  It  will  be  noted  that  in  the  Iroquois  Natural  Gas 
Company  Case  no  franchise  rate  existed,  and  no  rate  even  established 
or  agreed  on  by  the  stipulation  referred  to,  which  differentiates  that 
case  from  the  one  now  in  hand. 

The  Appellate  Division  apparently  denied  an  injunction  against  the 
Iroquois  Natural  Gas  Company,  holding  the  stipulation  only  related  to 
the  capitalization  as  a  basis  of  rate,  and  did  not  prevent  the  gas  com- 
pany from  proceeding  as  authorized  by  the  Public  Service  Commis- 
sions Law.  The  decision  turned  entirely  on  the  construction  of  the 
stipulation  before  the  court,  and  not  on  the  question  now  before  us. 
It  might  be  argued,  however,  that  inferentially  at  least  the  Iroquois 
Natural  Gas  Case  is  an  authority  in  support  of  the  views  here  ex- 
pressed, for,  had  the  contention  now  urged  by  the  defendant  been 
good,  it  would  have  been  sufficient  for  the  Appellate  Division  to  have 
held  that  the  law  gave  the  Iroquois  Gas  Company  the  right  to  raise 
rates  whether  the  stipulation  fixed  a  rate  or  not.  This  the  Appellate 
Division  did  not  hold,  but  disposed  of  the  case  on  other  grounds. 

We  think  the  plaintiffs  have  established  the  right  to  the  injunction 
asked.  Our  decision  is  based  on  the  theory  that  the  terms  of  fran- 
chises such  as  the  defendant  enjoys  in  the  villages  of  Perry  and  War- 
saw cannot  be  disregarded  by  the  defendant  until  the  franchises  are 
modified  by  the  state,  acting  through  its  Public  Service  Commission, 
under  the  police  powers  reserved  to  the  state. 

The  plaintiffs'  motions  for  injunctions  are  therefore  granted. 

So  ordered. 


(110  Misc.  Rep.  730) 

STEEL  et  al.  v.  NORTON  et  al. 

(Supreme  Court,  Special  Term,  Suffolk  CJounty.    December,  1916.) 

L  Partition  ^3»5i-.pabiication  on  affidavits  as  to  unknown  owners  iield  to 
give  the  court  Jurisdiclioii. 

Where  the  attorney  for  plaintiffs  who  bad  searched  and  was  familiar 
with  the  title,  and  had  discovered  all  save  a  small  part  of  the  owners, 
stated  in  his  affidavit  that  he  did  not  know  the  parties  entitled  to  those 
outstanding  Interests,  Jurisdiction  was  acquired  by  publication  of  the 
notice  required  by  Rev.  St.  pL  3,  tit.  2,  c.  1,  §  124,  as  amended  by  Laws 
1831,  c.  200,  and  Laws  1842,  c.  277,  in  view  of  Code  Proc.  §  448,  then  in 
force,  where  certain  property  was  set  off  to  "unknown  owners,"  and  where 
the  old,  unrecorded  deeds,  under  which  descendants  and  successors  in  tl« 
tie  of  such  alleged  unknown  owners  claimed,  were  not  discovered  for 
more  than  25  years  after  the  action. 

^s>For  other  caaes  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indeze* 
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2.  Partfliwi  «=»51— Order  of  pubUcatloii  in  notfee  held  Boffielently  aeeinate 

as  to  description  of  beacfci  land.  ^  ^  ^ 

In  an  action  for  partition,  a  notice  on  which  publication  was  bad  un- 
der the  then  existing  statutes,  addressed  to  "the  unknown  owners  and 
all  persons  interested  in  the  premises  described  In  the  complaint,  and 
herein  abore  referred  to  or  any  part  thereof,"  and  describing  the  lands 
as  'lands  In  the  county  of  Suffolk,  known  as  the  Great  South  Beach," 
without  giving  boundaries,  and  which  description  covered  too  much  rath- 
er than  too  little,  was  sufficiently  accurate,  as  it  would  have  advised  any 
owner  of  undivided  Interests  in  a  part  of  the  beach  that  pending  litigation 
affected  his  property,  especially  where  a  reference  to  the  complaint 
would  have  ^ven  him  the  boundaries. 

3.  Partition  «s^l--Publleatlon  of  notico  in  action  for  partition  of  beacli 

land  in  1871  lield  suflBdent.  .  ^      ^ 

PubUcatlon  notice  in  an  action  for  the  partition  of  a  strip  of  beach, 
in  which  there  were  known  to  be  unknown  owners,  made  as  directed  in 
the  state  paper  at  Albany  and  in  a  local  paper  for  tfiree  weeks,  being  the 
precise  requirement  of  Bev.  St.  pt,  8,  tit  2,  c.  1,  §  124,  as  amended  by 
Laws  1842,  c.  277,  §  8,  and  section  4,  in  force  in  1871,  when  the  suit  was 
brought,  was  sufficient. 

Action  in  partition  by  George  E.  Steel  and  others  against  Wash- 
ington F.  Norton  and  others.  Complaint  dismissed.  Judgment  affirmed. 
182  App.  Div.  903,  168  N.'Y.  Supp.  1130. 

See,  also,  183  App.  Div.  937,  169  N.  Y.  Supp.  HIS. 

Gilbert  Ray  Hawes,  of  N^w  York  City,  for  plaintiffs, 
William  J.  Nicoll,  for  defendants. 

KEIyl/Y,  J.  In  this  action  the  plaintiffs  and  the  defendants,  other 
than  the  Sammis  executors  and  Atlantic  Beach  Realty  Company,  assert 
the  right  to  partition  lot  49  on  the  map  made  by  the  commissioners 
appointed  by  the  judgment  in  the  partition  action  of  Greene  v.  Sam- 
mis,  on  March  19,  1878.  The  property  affected  by  that  partition  ac- 
tion comprised  a  strip  of  land  on  the  Great  South  Beach ;  not  the  en- 
tire beach,  but  a  considerable  portion  of  it.  The  commissioners  ap- 
pointed to  make  actual  partition  divided  it  into  lots,  and  set  the  lots 
apart  to  various  owrferships  determined  in  the  action.  Lot  49  was  set 
apart  to  David  S.  S.  Sammis,  deceased,  and  title  subsequently  vested 
in  the  defendant  Atlantic  Beach  Realty  Company.  Certain  of  the 
lots  were  set  off  to  ''unknown  owners." 

The  plaintiffs  and  the  defendants  named  object  that  jurisdiction  was 
not  acquired  in  the  action  of  Greene  v.  Sammis  over  their  ancestors 
and  predecessors  in  title,  who  they  say  were  owners  of  undivided 
shares  in  the  property,  and  they  therefore  bring  this  action,  some  35 
or  more  years  after  the  entry  of  the  final  judgment  in  Greene  v.  Sam- 
mis on  September  18,  1878. 

While  the  case  at  bar  only  affects  one  of  the  lots  (lot  49)  affected  by 
the  old  judgment,  the  court  is  advised  that  similar  actions  have  been 
commenced  affecting  the  entire  tract  partitioned  in  Greene  v.  Sam- 
mis. During  the  38  years  since  1878  the  property  affected  by  the  de- 
cree in  Greene  v.  Sammis  has  passed  into  the  hands  of  many  different 
owners,  and  especially  during  the  last  10  years  the  Great  South  Beach 
has  been  developed  over  the  territory  affected,  and  cottage  settlements 

^s»For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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have  sprung  up,  such  as  Point  of  Woods,  Saltaire,  Water  Island,  and 
other  similar  localities.  The  plaintiffs'  claims  affect  all  this  property. 
Money  has  been  invested  on  the  strength  of  the  validity  of  the  old  de- 
cree, and  many  people,  strangers  to  the  proceeding,  have  located  along 
the  beach. 

While  it  is  true  that,  owing  to  the  nature  of  the  land,  adverse  pos- 
session for  20  years  is  not  pleaded  or  proved,  the  case  of  the  plain- 
tiffs and  the  defendants  in  sympathy  with  them  is  peculiar,  in  the  fact 
that  it  is  not  asserted  that  tiiey  or  their  ancestors  or  predecessors  in 
title  ever  asserted  any  right  in  the  beach,  although  they  all  lived  in 
the  vicinity.  Their  rights,  if  they  have  any,  depend  on  certain  old 
unrecorded  deeds,  dating  some  of  them  back  over  100  years,  and 
which  were  discovered  at  a  comparatively  recent  date  by  Mr.  Conk- 
hn,  of  Freeport,  in  a  secret  drawer  in  a  desk  belonging  to  his  father 
or  grandfather.  So  far  as  appears,  none  of  these  ancestors  or  pred- 
ecessors in  title  knew  that  they  had  any  interest  in  Great  South  Beach. 
That  there  were  ^'unknown  owners"  of  Great  South  Beach  at  the  date 
of  the  partition  in  Greene  v.  Sammis  (1871-1878)  must  be  conceded. 
It  is  claimed  that  the  plaintiffs'  attorney,  Mr.  James  H.  Stanbrough, 
now  deceased,  formerly  a  well-known  lawyer  in  Suffolk  county,  re- 
siding in  Smithtown,  should  have  known  who  these  "unknown  own- 
ers" were,  although  the  owners  themselves .  did  not  know  it,  and  that 
this  affidavit  upon  which  an  order  of  publication  of  notice  was  ob- 
tained was  pot  sufficient  to  confer  jurisdiction  on  the  court  to  make 
the  order  for  publication  of  the  notice  to  bring  them  in.  There  are 
also  criticisms  on  the  form  of  the  notice  and  its  publication.  If  the 
court  acquired  jurisdiction  of  the  ancestors  and  predecessors  in  title 
of  the  plaintiffs  and  the  defendants  in  accord  with  them,  they  have 
no  right  to  maintain  this  action. 

I  have  carefully  examined  the  briefs  submitted  by  the  learned  coun- 
sel for  the  parties,  and  the  proceedings  in  Greene  v.  Sammis.  A  large 
part  of  the  briefs  is  occupied  in  discussing  the  various  interests  of 
the  parties  now  before  the  court,  and  the  devolutit)n  of  title,  and  the 
sufficiency  and  effect  of  these  old  deeds.  But,  as  suggested,  the  cru- 
cial question  is  whether  the  court  obtained  jurisdiction  over  the  un- 
known owners  in  Greene  v.  Sammis.  If  jurisdiction  was  obtained,  it 
is  idle  to  go  into  the  various  questions  of  ownership,  etc.,  presented 
by  the  deeds,  wills,  etc^ 

[1]  The  question  involved  Is  interesting  and  important,  but,  if  there 
is  to  be  any  stability  in  real  estate  titles,  this  would  appear  to  be  an 
extreme  case,  where  title  to  an  entire  tract  of  land,  miles  in  extent,  is 
sought  to  be  overturned  nearly  40  years  after  a  partition  decree  which 
had  been  accepted  in  the  meantime  as  the  basis  of  all  title  in  the  lo- 
cality, and  this  attack  is  based  upon  deeds  and  papers  which  never 
saw  the  light  of  day  for  35  years  after  the  final  decree  settling  the  tiile, 
and  the  existence  of  which  was  unknown  to  the  ancestors  and  pred- 
ecessors of  the  parties  now  before  the  court. 

In  partition  actions  it  must  often  happen  that  the  transfer  and  dis- 
position of  real  estate  will  come  to  a  standstill  unless  some  means  is 
provided  for  caring  for  the  interests  of  the  owners  of  undivided  shares 
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in  the  real  estate  whose  identity  and  whereabouts  cannot  be  ascer- 
tained. This  is  not  an  unusual  situation,  and -the  law  has  always 
sought  to  provide  a  method  by  which  such  interests  may  be  protected, 
and  still  allow  title  to  the  land  to  pass.  In  the  case  at  bar  a  substan- 
tial allotment  of  land  was  made  for  the  benefit  of  the  persons  inter- 
ested in  the.  beach  whose  identity  was  unknown. 

I  think  the  court  acquired  jurisdiction  of  the  unknown  owners,  the 
ancestors  and  predecessors  of  the  plaintiffs  and  the  defendants  now 
attacking  the  decree  in  Greene  v.  Sammis.  The  jurisdiction  was  ac- 
quired by  the  publication  of  the  notice  required  by  the  Revised  Stat- 
utes, as  amended  by  Laws  1831,  c.  .200,  and  Laws  1842,  c.  277.  In 
1871,  at  the  date  of  the  commencement  of  the  partition  of  Greene  v. 
Sammis,  section  448  of  the  Code  of  Procedure  had  been  enacted  and 
was  in  force.    It  was  there  provided  that — 

"The  provisions  of  the  Revised  Statutes  relating  to  the  partitipn  of  lands, 
tenements  and  hereditaments,  held  or  jrassessed  by  Joint  tenants,  or  tenants 
in  common,  shall  apply  to  actions  for  such  partition  brought  under  this  act, 
so  far  as  the  same  can  be  so  applied  to  the  substance  and  subject-matter  of 
the  action,  without  regard  to  its  form." 

It  was  held  in  Sandford  v.  White,  56  N.  Y.^359,  that  the  provisions 
of  the  Revised  Statutes  applicable  to  partition  actions  in  the  former 
Court  of  Chancery  were  continued  in  effect  with  relation  to  such 
actions  in  the  Supreme  Court  by  virtue  of  the  provisions  of  section 
448  of  the  Code  of  Procedure  cited  above,  notwithstanding  the  abo- 
lition of  the  Court  of  Chancery  by  the  Constitution  of  1847. 

The  learned  counsel  for  the  parties  attacking  the  decree  in  Greene 
V.  Sammis  present  various  arguments  against  the  procedure  adopted 
in  that  case.  It  is  said  that  the  affidavit  upon  which  tlie  order  of  pvib- 
lication  was  granted  is  insufficient,  because  it  states  simply  conclu- 
sions, and  does  not  give  details,  etc.  The  only  requisite  averment, 
under  the  statute  as  I  read  it,  is  that  there  are  unknown  owners,  per- 
sons entitled  to  some  interest  in  the  property  who  are  unknown,  and 
that  "proof  by  affidavit"  of  this  fact  must  be  submitted  to  the  court. 
If  such  averment  was  made,  if  proof  by  affidavit  was  submitted,  the 
court  had  the  necessary  jurisdiction  to  make  the  order  for  publica- 
tion of  the  notice,  and  it  cannot  be  attacked  collaterally,  even  though 
now,  in  1916,  we  may  think  the  proof  should  Have  been  stronger  or 
more  details  given.  If  there  was  proof  and  it  was  satisfactory  to  the 
judge  who  signed  the  orders  it  was  sufficient.  Kennedy  v.  Lamb, 
182  N.  Y.  228,  74  N.  E.  834,  108  Am.  St,  Rep.  800. 

It  will  be  noted  that  there  is  no  requirement  in  the  statute  that  the 
affidavit  should  show  the  method  by  which  the  affiant  reaches  the 
conclusion  that  there  were  unknown  owners.  Such  provisions  are  in 
our  present-day  statutes  with  reference  to  parties  known,  and  whp 
cannot  be  served  within  the  statue.  Effort  to  serve  the  process  must 
be  shown  and  it  is  not  sufficient  to  allcjge  "diligent  effort/'  without 
the  details.  Kennedy  v.  Lamb,  supra.  But  from  the. very  nature  of 
things  such  averments  are  inapplicable  in  the  case  of  unknown  owners, 
and  Chief  Judge  Church  comments  upon  this  in  his  opinion  in  Sand- 
ford  v.  White,  supra.    That  there  were  owners  unknown  at  the  date 


Digitized  by 


Google 


80  182  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

of  the  order  cannot  be  gainsaid.  The  plaintiffs  and  the  defendants 
attacking  the  decree  aver  that  their  ancestors  and  predecessors  were 
owners  of  undivided  interests.  The  attorney  for  the  plaintiflfs  made 
affidavit  that  he  was  familiar  with  the  title,  he  had  necessarily  searched 
it,  he  had  discovered  all  the  owners  save  those  entitled  to  2Vi 
shares  out  of  the  20  shares  into  which  the  ownership  was  divided.  He 
made  oath  that  he  did  not  know  who  the  parties  were  who  were  en- 
titled to  these  outstanding  interests.  What  more  could  be  say?  These 
parties  did  not  know  themselves  that  they  had  any  interest  in  the 
property.  The  old  deeds  on  which  they  base  their  claims  were  locked 
up  in  secret  drawers  in  forgotten  desks  and  boxes,  and  did  not  reach 
the  light  of  day  for  more  than  a  quarter  of  a  century  thereafter.  I 
cannot  see  what  Mr.  Stanbrough,  the  attorney  for  the  plaintiffs,  could 
have  done  or  ascertained,  beyond  what  he  set  forth  in  the  affidavit. 

But  it  is  said  that  during  the  hearing  before  the  referee  he  should 
have  perceived  from  some  of  the  deeds  offered  in  evidence  that  Mr. 
Conklin  had  conveyed  interests  in  the  premises  for  which  he  had  no 
record  title.  But,  if  this  were  true,  it  does  not  affect  the  jurisdiction 
of  the  court  to  grant  the  order  of  publication,  which,  of  course,  ante- 
dated the  trial  before  the  referee.  It  is  inconceivable  that  if  these 
parties,  whose  descendants  and  grantees  now  attack  the  former  parti- 
tion action,  had  any  title,  or  thought  they  had  any  title  to  Great  South 
Beach,  they  would  not  have  asserted  it.  They  lived  in  the  vicinity. 
The  proceedings  in  the  partition  suit  of  Greene  v.  Sammis  were  well 
known.  But,  to  my  mind,  this  does  not  go  to  the  crucial  question  of 
jurisdiction.  I  must  hold  that  the  order  of  publication  was  properly 
made. 

[2]  The  form  of  the  notice  is  criticized.  It  was  addressed  to  "the 
unknown  owners  and  all  persons  interested  in  the  premises  described 
in  the  complaint  and  herein  above  referred  to  or  any  part  thereof.'* 
The  description  contained  in  the  notice  was  not  as  full  as  that  con- 
tained in  the  complaint.  But  it  described  the  land  as  "lands  in  the 
county  of  Suffolk,  known  as  the  Great  South  Beach."  Counsel  com- 
ment on  the  fact  that  no  boundaries  were  given  in  the  notice,  and 
that  the  "Great  South  Beach,"  as  a  whole,  was  not  affected  by  the  par- 
tition suit,  but  only  part  of  it.  I  think  that  taking  into  consideration 
the  physical  situation,  the  description  was  sufficiently  accurate.  It 
covered  too  much,  rather  than  too  little.  But  a  property  owner  of 
undivided  interests  in  land  in  a  part  of  Great  South  Beach  was  cer- 
tainly advised  by  the  notice  that  the  pending  litigation  affected  his 
property.    Reference  to  the  complaint  would  give  him  boundaries. 

[3]  The  notice  was  directed  to  be  published  and  was  published  in 
the  state  paper  in  Albany,  and  in  a  local  paper  for  three  weeks.  This 
was  the  precise  requirement  of  the  statute,  as  amended  by  section  S 
of  chapter  277,  Laws  of  1842.  That  act  specifically  provided  in  sec- 
tion 4  that  no  different  notice  should  be  required.  The  Court  of  Ap- 
peals in  Sandford  v.  White,  supra,  expressly  held  that  three  weeks' 
publication  was  all  that  was  required.  Counsel  say  that  the  question 
was  not  before  the  court  in  that  case.    I  do  not  agree  to  this.    I  think 
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the  attorney  for  the  plaintiff  was  justified  in  following  the  procedure 
pointed  out  in  the  case  cited. 

Counsel  cite  the  decision  of  the  court  in  Gleason  v.  Union  Free 
School  District,  at  the  Suffolk,  May,  1916,  Trial  Term,  in  which  the 
court  held,  following  Kennedy  v.  Lamb,  supra,  that  an  affidavit 
upon  which  an  order  of  publication  of  summons  was  made  was 
insufficient  to  confer  jurisdiction.  But  this  case  is  different.  There 
we  were  dealing  with  a  known  owner.  The  procedure  was  under 
a  different  statute  with  different  requirements.  It  is  entirely  rear 
sonable  and  proper  to  compel  an  affiant  to  disclose  what  steps  he 
took  to  ascertain  the  whereabouts  of  a  known  defendant,  and  the  pres- 
ent statute  so  directs.  But  once  he  concede  that  an  owner  is  un- 
known, and  that  must  be  conceded  in  the  case  at  bar,  what  possible 
diligence  could  be  used  or  exercised? 

I  do  not  think  that  the  court  should  now,  40  years  after  the  parti- 
tion decree  in  Greene  v.  Sammis,  upon  the  faith  of  which  this  entire 
territory  has  been  developed,  declare  the  partition  of  no  avail,  upon  the 
ground  urged,  that  the  statute  under  which  the  court  proceeded  was 
unconstitutional  as  denying  due  process  of  law  to  the  plaintiffs  and 
the  other  defendants  attacking  the  title.  It  follows  from  these  con- 
siderations that  the  defendant  Atlantic  Beach  Realty  Company  and 
the  defendants  Norton  and  Sammis'  executors  have  made  out  a  good 
defense  to  the  complaint  of  the  plaintiffs  and  their  codefendants,  and 
the  complaint  must  therefore  be  dismissed. 

Complaint  dismissed. 


GRAND  TRUNK  BY.  CO.  OF  CAN2IDA  ▼.  BATULOFF  eft  aL 

(Supreme  Court,  Special  Term,  Erie  County.    May  11,  1020i) 

1.  Curriers  «=»180(S)^IJmttstten  in  Mil  of  lading  goverOB  Btter  reeelpl  by 

road  to  which  diverted. 

9  Despite  Carmack  Amendment  to  Interstate  Commerce  Act  (U.  S.  Comp^ 
St.  t§  8604a,  8604aa),  where  bill  of  lading  issued  by  initial  carrier  pro- 
vided no  carrier  should  be  liable  for  loss  not  occurring  on  its  own  road, 
nor  after  property  had  been  dellyered  to  next  carrier,  except  as  such 
liability  might  be  imposed  by  law,  such  agreement  governed  transporta- 
tion after  car's  receipt  by  railroad  to  which  It  was  diverted,  and  in  ab- 
sence of  law  making  such  railroad  liable  for  default  of  its  connecting 
carrier  in  not  transferring  car  to  it  in  time  to  be  attached  to  a  certain 
train,  couocerdaim  of  consignees  to  whom  car  was  ultimately  diverted 
was  not  valid  against  last  railroad. 

2.  Carriers  ^=^177  (4) — Carmaek  Amendment  does  not  render  eonnectlng  car- 

rier liable  for  prior  losses. 

Carmack  Amendment  to  Interstate  Commerce  Act  (U.  S.  Comp.  St.  §§ 
8$04a,  8604aa)  aoes  not  make  a  connecting  carrier  liable  for  losses  sus- 
tained on  other  lines  before  the  shipment  reaches  its  own. 

3.  Carriers  ^=>196— Consignee  cannoft  offset  damages  on  line  of  preceding  car* 

rier  against  freight  claimed  by  last  carrier. 

Common-law  rulfe  is  that  right  of  consignee  or  owner  to  offset  dam- 
ages against  freight  charges  cannot  be  asserted  against  last  carrier  with 
reference  to  damages  on  line  of  preceding  carrier,  either  as  to  last  car- 
rier's charges  or  charges  which  it  advanced  to  preceding  carrier. 

^s>WoT  otli«r  CM08  M«  wmm  topic  ft  KBY-NUMBER  In  aU  Key-Numbered  Digeeto  &  Indexee 
1S2N.Y.S.-^ 
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4.  Carriers  «=»198^Last  carrier  may  recover  all  freight  diarges  adTaaced  by 

In  case  of  shipment  under  bill  of  lading  proTidlng  owner  or  consignee 
should  pay  freight  and  all  other  lawful  charges  before  delivery,  if  re- 
quired, where  car  was  diverted  to  parties  other  than  original  consignees, 
who  ordered  a  further  diversion,  such  parties  obligated  themselves  to  pay 
all  freight  charges  on  shipment ;  road  to  which  car  was  last  diverted  be- 
coming accountable  to  prior  carriers  for  collection  and  payment  of  such 
charges  against  parties  to  whom  shipment  was  diverted,  and  who  ordered 
further  diversion  to  its  line. 

5.  Carriers  <9=»193— Last  carrier  entitled  to  recover  charges  of  connecting  car- 

rier  against  whom  owner  has  counterclaim  for  loss. 

Where  shipment  was  diverted  from  original  consignee  to  parties  who 
ordered  further  diversion,  railroad  then  having  shipment  agreeing  to 
deliver  car  In  time  for  certain  train  on  terminal  road,  but  car  was  not 
so  delivered  in  time,  and  parties  to  whom  shipment  had  been  diverted 
suffered  damage  thereby,  terminal  road,  suing  them  for  its  and  all  prior 
charges,  could  collect  those  accruing  to  railroad  which  had  been  in  de- 
fault in  falling  to  deliver  car  to  terminal  road  in  time  for  its  train ;  such 
recovery  not  precluding  parties  from  suing  road  in  default  directly  to 
recover  their  damages. 

Appeal  from  City  Court  of  Buffalo,  Trial  Term. 

Action  by  the  Grand  Trunk  Railway  Company  of  Canada  against 
Bamett  Satuloff  and  Nathan  Satuloff.  From  a  judgment  for  de- 
fendants on  their  counterclaim,  plaintiff  appeals.  Reversed  and  ren- 
dered. 

Moot,  Sprague,  Brownell  &  Marcy,  of  Buffalo  (Herbert  P.  Miller, 
of  New  York  City,  of  counsel),  for  appellant. 

Aaron  Fybush,  of  Buffalo,  for  respondents. 

WHEELER,  J.  This  appeal  is  from  a  judgment  of  the  City  Court 
of  Buffalo  in  favor  of  the  defendants  and  against  the  plaintiff  upon 
a  counterclaim  alleged  and  set  up  in  their  answer.  The  facts  are 
practically  undisputed,  and  the  return  shows  that  a  carload  of  400 
crates  of  strawberries  was  delivered  by  one  E.  F.  McGarvey,  at  Day- 
ton, Tenn.,  to  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway, 
consigned  to  said  McGarvey  at  Cincinnati,  Ohio.  The  usual  bill  of 
lading  was  issued.  This  car  was  thereafter  diverted  while  en  route 
to  Toronto,  Canada.  While  en  route  to  Toronto,  the  shipment  was 
again  diverted  to  the  defendants  at  the  city  of  Buffalo,  N.  Y.  When 
the  car  arrived  in  Buffalo  the  defendants  claim  they  had  a  conversation 
with  the  agent  of  the  New  York  Central  Railroad,  in  whose  custody 
the  car  then  was,  to  the  effect  that  the  defendants  would  buy  the 
strawberries  from  McGarvey,  if  the  New  York  Central  would  under- 
take to  transfer  the  car  to  the  Grand  Trunk  Railway,  the  defendant 
herein,  by  10  o'clock  of  that  evening,  so  the  car  could  -be  attached  to 
train  427  of  the  Grand  Trunk  Railway,  and  reach  Toronto  in  time 
for  the  market  the  following  morning. 

The  defendants  allege  that  the  agent  of  the  New  York  Central  Rail- 
road agreed  to  make  such  transfer,  and  the  defendants  thereupon  be- 
came the  owners  of  the  car  and  ordered  it  forwarded  to  McWilliams 
&  Ernest  at  Toronto.    The  defendants  handed  over  to  the  New  York 
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Central  the  necessary  customs  papers  for  entry  into  Canada  at  about 
5 :30  p.  m.  The  car,  however,  was  not  transferred  to  the  Grand  Trunk 
in  time  to  connect  with  train  427,  although  that  train  waited  an  hour 
longer  than  its  usual  departing  time  at  10:30  p.  m.  The  train  left 
without  the  car  containing  the  strawberries  attached.  The  car  was 
forwarded.  The  defendants,  however,  ordered  it  back  to  Buffalo 
while  en  route,  because  of  the  receipt  by  them  of  a  telegram  from  the 
Toronto  consignees,  stating  the  car  had  not  arrived  in  time  for  the 
morning  market,  and  they  would  not,  therefore,  accept  it.  The  car 
was  thereupon  returned  to  Buffalo,  and  the  berries  sold  on  the  open 
market  at  Buffalo,  by  reason  of  which  the  defendant  suffered  a  loss. 
The  plaintiff  paid  the  charges  of  the  connecting  carriers,  which  were 
in  accordance  with  the  duly  filed  and  published  tariff  rates,  and  in  this 
action  in  the  City  Court  sought  to  recover  the  same.  These  charges 
were  as  follows : 

Grand  Trunk  Ballway  freight  charges 9  52^0 

New  York  Oentral  Road  freight  charges 51.12 

Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  freight  charges....  74.00 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  refrigerator  charges  59.00 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  reconsigning 2.00 

$238.42 

The  defendant  set  up  a  counterclaim  for  its  alleged  loss,  due  to 
the  failure  of  the  New  York  Central  Railroad  Company  to  keep  its 
agreement  to  transfer  the  car  to  the  Grand  Trunk  in  time  to  connect 
with  train  427.  The  trial  judge  in  the  City  Court  dismissed  the 
plaintiff's  complaint,  and  gave  judgment  to  the  defendants  for  the 
full  amount  of  their  counterclaim,  to  wit,  $128.75,  with  interest.  From 
this  judgment  the  plaintiff  appeals  to  this  court. 

[1]  We  are  at  a  loss  to  understand  upon  what  theory  the  Grand 
Trunk  Railway  Company  can  be  held  liable  for  any  default  of  the 
New  York  Central  Railroad  Company  in  the  delivery  of  the  car  to 
the  Grand  Trunk  in  time  to  be  attached  to  train  427  as  alleged  in  the 
defendants'  answer.  The  bill  of  lading  issued  by  the  original  receiv- 
ing company  at  Dayton,  Tenn.,  expressly  provided  that— 

"No  carrier  shall  be  liable  for  loss,  damage  or  injury  not  occurring  over  iLs 
own  road  or  its  portion  of  the  through  route,  nor  after  said  property  has  been 
delivered  to  the  next  carri^,  except  as  such  liability  is  or  maj  be  imposed  by 
law." 

This  agreement  governed  the  transportation  of  the  car  after  its  re- 
ceipt by  Sie  Grand  Trunk,  and  unless  there  is  some  positive  law  mak- 
ing the  Grand  Trunk  liable  for  the  default  of  the  New  York  Central, 
the  counterclaim  asserted  is  not  a  valid  one  against  the  Grand  Trunk. 
There  is  no  allegation  and  no  proof  that  the  Grand  Trunk  failed  in 
its  duty  in  any  respect.  The  allegation  is  that,  by  virtue  of  an  agree- 
ment with  the  New  York  Central,  that  company  undertook  to  make 
delivery  to  the  Grand  Trunk  in  time  to  connect  with  a  certain  train  of 
that  road,  and  failed  in  that  respect,  by  reason  whereof  the  defend- 
ants suffered  certain  damage. 

It  will  be  noted  that  the  defendants'  claim  for  damages  is  based. 
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therefore,  not  on  the  bill  of  lading  issued  at  the  time  of  shipment, 
or  by  reason  of  any  failure  on  the  part  of  any  of  the  carriers  over 
whose  lines  the  car  was  transported  by  reason  of  any  neglect  of  duty 
imposed  by  such  bill  of  lading,  but  rather  by  reason  of  the  New  York 
Central  Railroad  failing  to  carry  out  a  separate  and  distinct  agree- 
ment made  by  the  defendants  with  that  company  to  do  a  certain  and 
particular  thing.  The  connecting  lines  (independent  of  the  New  York 
Central)  were  only  bound  by  the  terms  of  the  bill  of  lading,  not  by  any 
outside  and  independent  agreement  with  the  Central  Company. 

So  far  as  the  proof  in  this  case  is  concerned,  there  is  no  evidence 
that  the  Central  Railroad  Company  failed  to  perform  any  of  the 
obligations  imposed  by  the  bill  of  lading,  or  their  duties  as  a  common 
carrier.  In  other  words,  if  that  company  had  not  made  the  special 
agreement  alleged  to  deliver  the  car  in  time  to  be  attached  to  train 
427,  in  delivering:  it  at  the  time  it  did  a  few  hours  later,  it  would 
have  fully  performed  all  its  obligations  as  a  carrier  under  the  bill 
of  lading  issued.  For  all  that  appears  the  Central  Railroad  may  have 
acted  with  the  utmost  diligence,  and  been  entirely  free  from  negli- 
gence in  the  forwarding  of  the  car,  although  it  failed  to  carry  out 
the  special  agreement  made  with  the  defendants.  The  defendants' 
cause  of  action,  therefore,  if  any  exists,  grows  (Jut  of,  and  must  de- 
pend on,  this  special  arrangement  with  the  Central  Railroad,  and  not 
out  of  any  obligation  growing  out  of  the  original  shipment  incident 
thereto,  for  the  Grand  Trunk  Railway  Company  was  not  in  suiy  way 
connected  with,  or  a  party  to,  any  such  special  independent  agree- 
ment made  with  the  Central  Road,  and,  so  far  as  the  record  is  con- 
cerned, had  no  knowledge  of  such  an  arrangement.  So  far  as  the 
record  in  this  case  is  concerned  there  appears  to  have  been  no  new  or 
further  consideration  for  the  undertaking  of  the  New  York  Central 
Company,  and  it  is  very  doubtful  that  any  recovery  whatever  could 
be  had  against  the  Central  on  such  a  promise. 

These  considerations  alone,  we  think,  are  fatal  to  the  right  of  the 
defendants  to  assert  and  recover  on  their  counterclaim  against  the 
Grand  Trunk  Railway  Company.  Over  and  above  these  considera- 
tions, we  think  claim  cannot  be  asserted  as  a  basis  of  recovery  against 
the  Grand  Trunk.  As  already  stated,  one  of  the  conditions  of  the 
bill  of  lading  was  that — 

"No  carrier  shall  be  liable  for  loss,  damapre,  or  injury  not  occurring  over 
its  own  road,    «    •    *    except  as  such  Uability  is  or  may  be  imposed  by  law.'* 

Is  there  any  such  liability  imposed  by  law  on  the  Grand  Trunk  Rail- 
way Company  for  loss  suffered  by  the  neglect  of  the  New  York  Cen- 
tral Railroad  Company?  We  think  not.  Reference  has  been  made  to 
the  so-called  Carmack  Amendment  to  the  Interstate  Commerce  Act 
<U.  S.  Comp.  St.  §§  8604a,  8604aa).    This  act  provides: 

"That  any  common  carrier,  raUroad,  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  state  to  a  point  in  another 
state  shall  issue  a  receipt  or  a  bill  of  lading  therefor,  and  shaU  be  liable  to 
the  lawful  holder  thereof  for  any  loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered,  or  over  whose  line  or  lines  such  prop- 
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erty  may  pass,  and  no  contract*  receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company  from  the  liability  hereby 
imposed:  Provided,  that  nothing  in  this  section  shall  deprite  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  existing  law."  ^ 

[2]  This  act  simply  provides  in  substance  that,  whenever  a  ship- 
per or  owner  suffers  loss  or  damage  to  a  shipment  over  a  number  of 
'successive  lines,  he  may  either  sue  the  initial  carrier,  which  under 
the  act  becomes  responsible,  not  only  for  the  damage  done  on  its  own 
line,  but  as  well  on  the  lines  of  connecting  carriers,  or  the  shipper  or 
owner  may,  if  he  elects,  sue  the  carrier  on  whose  line  the  damage  oc- 
curred. There  is  nothing  in  this  act,  however,  which  makes  a  con- 
necting carrier  liable  for  losses  sustained  on  other  lines  before  the 
shipment  reaches  its  own.  Consequently  the  Grand  Trunk  cannot  be 
made  liable  in  this  case  for  losses  occasioned  by  the  negligence  or 
omission  of  the  New  York  Central  Company.  Neither  is  there  any- 
thing in  the  common  law,  independent  of  the  statute,  which  holds  a 
connecting  carrier  to  such  a  liability. 

[3]  The  common-law  rule  is  stated  in  6  Cyc.  496,  where  it  is  said: 

"The  right  of  the  consignee  or  owner  to  offset  damages  against  freight  can- 
not be  asserted  against  the  last  carrier  with  reference  to  damages  on  the  line 
of  the  preceding  carrier,  either  as  to  the  last  carrier's  charges  or  the  charges 
which  he  had  advancwi  to  the  preceding  carrier.  The  remedy  being  against 
the  carrier  in  whose  hands  the  damage  occurred." 

This  is  the  law  as  laid  down  and  recognized  in  the  cases  of  Mer- 
rick v.  Gordon,  20  N.  Y.  93;  New  York  Central  &  H.  R.  R.  R. 
Co.  V.  Weil,  65  Misc.  Rep.  179,  119  N.  Y.  Supp.  676;  Sumner  v. 
Walker  (D.  C.)  30  Fed.  261 ;  Johnson-Brown  Co.  v.  D.  L.  &  W.  R. 
R.  Co.  (D.  C.)  239  Fed.  590.  If,  however,  the  common  law  supported 
another  or  different  doctrine,  it  would  be  superseded  by  the  provisions 
of  the  Carmack  Amendment  above  quoted.  See  opinion  of  Mr.  Jus- 
tice Lurton  in  Adams  Express  Co.  v.  Croninger,  226  U.  S.  505,  33 
Sup.  Ct.  152,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257.  Justice  Lurton, 
after  referring  to  the  difficulties  embarrassing  shippers  before  the 
passage  of  the  Carmack  Amendment,  then  said: 

**The  congressional  action  has  made  an  end  to  this  diversity ;  for  the  na- 
tional law  is  paramountt  and  supersedes  aU  state  laws  as  to  the  rights  and 
liabilities  and  exemptions  created  by  such  transaction.'* 

Continuing,  Justice  Lurton  further  said: 

"That  the  legislation  supersedes  all  the  regulations  and  policies  of  a  particu- 
lar state  upon  the  same  subject  results  from  its  general  character.  It  em- 
braces the  subject  of  the  liability  of  the  carrier  under  a  bUl  of  lading  which 
he  must  issue,  and  limits  his  power  to  exempt  himself  by  rule,  regulation,  or 
contract.  Almost  every  detail  of  the  subject  is  covered  so  completely  that 
there  can  be  no  rational  doubt  but  that  Congress  intended  to  take  possession 
of  the  subject  and  supersede  all  state  regulation  with  reference  to  it." 

The  learned  Justice  continues: 

''To  oonstrue  this  proviso  as  preserving  to  the  holder  of  any  such  biU  ot 
lading  any  right  or  remedy  which  he  may  have  had  under  existing  federal  law, 
at  the  time  of  his  action,  ^ves  to  it  a  more  rational  interpretation  than  one 
which  would  preserve  rights  and  remedies  under  existing  sti^te  laws,  for  the 
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latter  view  would  cause  the  proviso  to  destroy  the  act  itself.  One  illustra- 
tion would  be  a  right  to  a  remedy  against  a  succeeding  carrier,  in  preference 
to  proceeding  against  the  primary  carrier,  for  a  loss  or  damage  incurred  upon 
the  line  of  the  former." 

See,  also,  Johnson-Brown  Co.  v.  D.,  L.  &  W.  R.  R.  Co.  (D.  C.> 
239  Fed:  590. 

We  therefore  conclude  that  the  defendants'  counterclaim  was  im- 
properly allowed  by  the  City  Court 

[4]  Is  the  plaintiflf,  however,  entitled  to  recover  for  the  amount 
sued  for  in  this  action,  which  includes,  not  only  its  own  freight  charg- 
es for  the  car  in  question,  but  also  the  amount  of  the  charges  for 
transportation  of  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 
road Company  and  of  the  New  York  Central  Railroad  Company,  the 
items  of  which  have  been  previously  stated  in  this  opinion.  The  bill 
of  lading  provides  that — 

"The  owner  or  consignee  shall  pay  the  freight  •  •  ♦  and  all  other 
lawful  charges  accruing  on  said  property,  and  if  required  shaU  pay  the  same 
before  delivery." 

This  constituted  the  contract  between  the  shipper  or  owner  with 
the  railroad  companies.  The  defendants  became  the  owners  of  the 
strawberries  shipped,  and,  ordering  a  diversion  of  the  car  to  Toronto 
over  the  Grand  Trunk  line,  obligated  themselves  to  pay  all  these 
freight  charges.  Of  course,  the  Grand  Trunk  in  turn  became  ac- 
countable to  the  prior  carriers  for  the  collection  and  payment  to 
them  of  their  charges  for  transportation.  So  we  think  the  Grand 
Trunk  Railway  Company  had  in  this  case  a  clear  cause  of  action 
for  these  charges  against  the  defendants. 

[5]  The  only  fairly  debatable  question  upon  the  facts  presented  is 
whether  the  right  of  recovery  extended  to  the  charges  of  the  New 
York  Central  for  $51.12,  in  view  of  the  fact  that  the  defendants 
claim,  by  reason  of  the  Central's  failure  to  deliver  the  car  in  time  to 
catch  the  427  train,  they  suffered  damage  in  excess  of  any  amount 
due  for  freight  If  the  New  York  Central  Railroad  Company  were 
suing  to  recover  this  $51.12  for  freight,  then  under  the  authority  of 
Pennsylvania  Railroad  Co.  v.  Bellinger,  101  Misc.  Rep.  105,  166  N. 
Y.  Supp.  652,  the  defendants  might  counterclaim  their  damages,  owing 
to  the  alleged  failure  of  the  road  to  deliver  the  car  in  time  for  train 
427.  The  Central  is  not  suing,  but  the  Grand  Trtmk  is,  and  for 
moneys  it  became  the  Grand  Trunk's  duty  to  collect,  and  which  the 
defendants  agreed  to  pay  on  the  delivery  of  the  car,  and  which  sum 
the  plaintiff  alleges  it  has  paid  to  the  Central  Railway  Company. 

We  think  that,  under  the  circumstances,  the  plaintiff  is  entitled  to 
recover  all  freight  charges,  that  of  the  New  York  Central  included. 
Such  a  holding  seems  to  be  in  conformity  with  the  decisions.  N.  Y. 
Central  &  H.  R.  R.  Co.  v.  Weil,  65  Misc.  Rep.  179,  119  N.  Y.  Supp. 
676;  Merrick  v.  Gordon,  20  N.  Y.  93;  Travis  v.  Thompson,  37  Barb. 
236.  Such  a  recovery  does  not  preclude  the  defendants  from  bring- 
ing an  action  directly  against  the  Central  to  recover  such  damages  as 
they  can  show  they  have  legally  sustained  by  reason  of  its  faihire  tcv 
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keep  its  agreement  for  the  delivery  of  the  car  in  question  to  the  Grand 
Trunk  in  time  to  be  attached  to  train  427. 

These  considerations  lead  this  court  to  the  conclusion  that  the  judg- 
ment appealed  from  should  be  reversed.  The  City  Court  Act  em- 
powers this  court,  not  only  to  reverse,  but  to  render  such  a  judgment 
on  the  facts  as  justice  and  law  requires. 

The  judgment  in  favor  of  the  defendants  and  against  the  plaintiff 
is  therefore  reversed  and  set  aside,  and  in  its  place  and  stead  an  affirm- 
ative judgment  in  favor  of  the  plaintiff  against  the  defendants  is  di- 
rected for  the  sum  of  $238.42,  with  interest  tiiereon  from  the  15th 
day  of  August,  1916,  together  with  costs  to  be  taxed. 

So  ordered. 


<191  App.  Div.  689) 

BRU6GEMANN  v.  BBUGOEMANN. 

(Supreme  Court,  Appellate  Bivlsion,  Second  Department    May  7, 1920.) 

1.  Divorce  <6^213— Wife  living  in  same  house  fui  iiusband  held  not  entitled 

to  temporary  alimony. 

Where  wife  and  child,  at  time  of  wife's  divorce  action,  were  living  in 
same  house  as  husband,  and  there  was  no  proof,  on  appUcatlon  for  tempo* 
rary  alimony,  that  such  residence  was  involuntary,  or  that  they  were  not 
afforded  maintenance  according  to  their  station  in  Ufe,  wife  was  not  en- 
titled to  temporary  aUmony. 

2.  Divorcer  <S=»225— Wife  h^d  entitled  to  counsel  fee. 

In  wife's  action  for  limited  divorce,  where  husband  intends  to  raise  the 
question  of  jurisdiction  at  the  trial,  wife  was  entitled  to  a  counsel  fee, 
though  at  time  of  application  she  lived  in  same  house  as  husband,  and 
there  was  no  proof  of  failure  to  receive  proper  maintenance. 

3.  Divorce  <^»108 — Question  of  Jurisdiction  may  be  raised  at  trial. 

Husband,  being  sued  for  limited  divorce,  may  raise  question  of  jurisdic- 
tion at  the  trial. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Constance  V.  Bruggemann  against  August  Bruggemann. 
From  an  order  requiring  defendant  to  pay  to  plaintiff  counsel  fee  and 
ahmony  during  the  pendency  of  the  action,  defendant  appeals.  Af- 
firmed, as  modified. 

Argued  before  JENKS,  P.  J.  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

Frederick  F.   Neuman,  of  New  York  City  (Franklin  Waldheim, 
of  New  York  City,  on  the  brief),  for  appellant. 
Abner  Greenberg,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  This  action  is  for  a  limited  divorce  for  cruel  and  in- 
human treatment.  The  Special  Term  made  ah  order  for  temporary 
alimony  of  $40  a  week  and  for  a  counsel  fee  of  $250. 

[1-3]  When  the  plaintiff  made  this  application  she  and  her  tender 
jnfant  were  living  in  her  husband's  house,  where  her  husband  lived 
also.  It  is  true  that  the  woman  deposes  that  she  had  been  ordered  to 
"get    *    *    *    out"  of  her  home ;  but  she  is  not  corroborated,  and 
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she  does  not  mdfy  either  time  or  drctunstance.  If  sodi  an  order 
was  given,  evidently  she  felt  secure  to  disobey  it;  and  for  aught  that 
appears  her  stay  is  volunUiy  and  neither  d^rading  nor  dai^erous. 
If  the  affidavit  of  her  husband  is  to  be  credited,  her  s^bode  in  the  home 
is  agreeable  to  him,  aside  from  its  effect  upon  this  litigation  or  the 
saving  of  his  money.  There  is  no  proof  that  the  woman  and  the  child 
are  not  afforded  maintenance  in  this  house  according  to  the  station 
of  life  of  the  parties.  The  purpose  of  alimony  is  support  Ttuner 
V.  Wwlworth,  221  N.  Y.  429,  117  X.  E.  814.  It  should  be  denied  in 
this  case.  Smith  v.  Smilh,  92  App.  Div.  442,  87  N.  Y.  Supp.  137. 
I  do  not  advise  a  denial  of  any  counsel  fee  especially  as  the  defendant 
intends  to  raise  the  question  of  jurisdiction,  which  he  may  do  at  trial 
rOray  v.  Gray,  143  N.  Y.  354,  38  N.  E.  301);  but  I  think  that  only 
$100  should  be  allowed. 

The  condition  of  the  Special  Term  calendar  affords  a  trial  forth- 
with,  if  both  parties  are  anxious  for  a  disposition  of  the  issue  upon 
the  merits.  I  venture  the  opinion,  formed  upon  the  papers,  ^at 
mutual  forbearance  and  concession  might  restore  harmony  in  this 
home,  and  keep  the  parties  out  of  the  divorce  court.  It  is  hard  to 
credit  that  the  single  act  of  violence  specified  in  the  complaint,  ac- 
companied by  the  words  alleged,  occurred  on  the  very  day  that  the 
wife  bore  the  infant  child  which  is  the  sole  issue  of  the  marriage. 
Such  deed  and  words  are  not  natural  to  the  husband  as  he  reveals 
himself  in  his  affidavit,  which  strikes  me  as  frank  and  truthful. 

The  order  is  modified,  by  striking  out  the  provision  for  alimony 
pendente  lite,  and  by  allowance  of  a  counsel  fee  of  $100  only,  with- 
out costs  to  either  party.    All  concur. 


W.  N.  STEVENSON  A  CO.,  Inc,  v.  VIETOB  et  al. 

(Supreme  Court,  Special  Teruxi  New  York  Comity.    May  19,  1920.) 

1.  Pleadinjp  <^»192 (4)— Hypothetical  answer  is  demurrable. 

An  answer  alleging  that.  If  any  contract  was  made,  which  defendants 
deny,  one  term  thereof  required  plaintiff  to  pay  an  increased  price,  la 
hypothetical,  and  is  insufficient  in  law  on  its  face,  and  is  subject  to  de- 
murrer. 

2.  PleadlDf  <9=»194(1)— Denial  of  eontraet  held  insufllcient  to  save  hypotheti- 

cal answer. 

In  an  answer  alleging  that,  if  any  contract  was  made,  which  defendants 
dony,  for  the  delivery  of  goods,  its  terms  differed  from  those  alleged  by 
plaintiff,  the  denial  Is  neither  a  general  nor  special  denial,  such  as  Is  au- 
thorized by  the  Code,  and  is  therefor  Insufficient  to  make  the  answer  good 
as  against  demurrer. 

Action  by  W.  N.  Stevenson  &  Co.,  Incorporated,  against  Carl  Victor 
and  others.  On  demurrer  to  the  separate  defenses  contained  in  the 
answer,  brought  on  by  the  plaintiff  as  a  contested  motion.  Demurrer 
sustained. 
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Austin,  McLanahan  &.Merritt,  of  New  York  City  (H.  Preston  Cour- 
sen,  of  New  York  City,  of  counsel),  for  the  motion. 

Rosenberg  &  Ball,  of  New  York  City  (George  G.  Ernst,  of  New 
York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  [1]  The  question  presented  by  this  demurrer, 
which  has  been  brought  on  for  trial  as  a  contested  motion,  is  whether 
a  hypothetical  defense  is  bad  against  a  demurrer  for  insufficiency.  The 
complaint  alleges  that  the  defendants  sold  to  the  plaintiflf  certain  goods, 
but  failed  to  deliver  them,  and  demands  damages.  The  answer  denies 
each  and  every  allegation  of  the  complaint,  except  the  incorporation  of 
the  plaintiff  and  that  the  defendants  are  copartners,  and  then,  for  a 
separate  defense,  alleges  that  during  the  course  of  certain  negotia- 
tions the  defendants  delivered  to  the  plaintiff  a  memorandum,  a  copy 
of  which  is  set  forth  in  the  complaint,  and  that  at  that  time  the  goods 
which  were  the  subject  of  n^otiation,  and  which  were  referred  to  in 
the  memorandum,  were  not  in  existence,  but  were  to  be  manufactured, 
and  "that  if  any  contract  was  made  between  the  plaintiff  and  de- 
fendants  for  the  delivery  of  such  goods,  which  defendants  deny,  one 
term  thereof  was  that,  if  the  cost  of  manufacturing  such  goods  should 
be  increased  by  reason  of  an  increase  in  the  cost  of  labor  entering 
into  the  production  thereof,  then  the  price  to  be  paid  by  the  plaintiff 
therefor, should  be  increased  by  the  amount  of  any  such  mcreased  cost 
of  manufacturing,"  and  that  there  was  such  an  increased  cost,  and  that 
the  plaintiff  refused  to  pay  such  increase  and  that  the  defendants  were 
therefore  released  from  their  obligation,  if  any,  under  the  alleged 
agreement.  The  briefs  cite  decisions  for  and  against  the  proposition 
that  a  hypothetical  defense  is  demurrable  for  insufficiency.  There 
seems  to  be  no  disagreement  among  the  authorities  that  such  h)rpo- 
thetical  pleading  is  bad  pleading,  but  there  is  ^  difference  as  to  whether 
or  not  the  defect  can  be  reached  by  demurrer.  In  Stroock  Plush  Co. 
V.  Talcott,  129  App.  Dfv.  14,  113  N.  Y.  Supp.  214,  the  cases  were 
cited  and  discussed  and  the  conclusion  was  reached  that  a  defense 
which  is  not  positive,  but  only  contingent  or  hypothetical,  is  insuffi- 
cient in  law  on  its  face,  and  therefore  subject  to  demurrer. 

[2]  I  am  not  overlooking  the^  fact,  which  is  not  discussed  at  all  in 
the  briefs,  that  this  defense  contains  something  that  at  first  glance 
looks  like  a  denial ;  but  I  do  not  think  that  a  denial  of  "any  contract" 
for  "such  goods"  is  either  a  general  or  specific  denial  such  as  is  au- 
thorized by  the  Code,  and  is  therefore  ineffectual  to  save  the  defense, 
otherwise  insufficient,  against  the  demurrer. 

The  plaintiff's  motion  to  sustain  its  demurrer  is  therefore  granted, 
with  $10  costs,  with  leave  to  the  defendants  to  amend  upon  payment 
of  such  costs.    Settle  order  on  notice. 
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In  re  DENHAATS  ESTATE. 

(Surrogate's  CJourt,  New  York  CJounty.    June  23,  1917.) 

1.  Executors  and  administrators  ^=>85(1)— Purpose  of  discovery  not  to  tM^- 

cure  information  about  ciiose  in  action  belonging  to  deceased. 

A  dlscoTery  proceeding  is  designed  for  the  purpose  of  discovering  spe- 
cific property  or  specific  money  belonging  to  deceased,  and  where  It  is 
admitted  that  the  object  of  the  proceeding  is  to  secure  information  about 
property  which  Is  Incapable  of  delivery,  such  as. a  chose  in  action,  the 
proceeding  should  end. 

2.  Executors  and  administrators  ^=»85<1) — ^Discoveir  in  probate  court  not 

used  to  discover  evidence  to  be  used  in  anotlier  action. 

A  discovery  proceeding  in  the  probate  court  cannot  be  used  for  the 
purpose  of  ascertaining  and  discovering  evidence  to  be  used  in  another 
action  or  proceeding. 

In  the  matter  of  the  estate  of  one  Denham.  On  motion  to  vacate 
order  in  discovery  proceeding.    Motion  granted. 

See,  also,  174  N  Y.  Supp.  883;  107  Misc.  Rep.  71,  175  N.  Y,  Supp. 
726. 

COHALAN,  S.  [1,  2]  Tlie  petitioners  in  the  discovery  proceed- 
ing admit  in  {he  brief  filed  in  their  behalf  that — 

**The  object  of  this  inquiry  is  to  obtain  information  concerning  ^property 
[a  chose  in  action]  wliich  should  be  ♦  •  ♦  included  in  the  inventory  and 
appraisal.' " 

It  has  been  repeatedly  held  and  is  still  the  law  that  a  discovery  pro- 
ceeding is  designed — 

"for  the  purpose  of  discovering  specific  property  or  specific  money  in  coin 
and  bank  bills  belonging  to  the  deceased  and  v^ithheld,  on  which  discovery 
they  may  be  ordered  delivered  summarily,  but  the  provisions  do  not  contem- 
plate the  collection  of  a  debt  by  summary  process."  Matter  of  White,  119 
App.  Div.  140,  103  N.  Y.  Supp.  868. 

Where  it  is  admitted  that  the  object  of  the  proceeding  is  to  secure 
information  about  property  which  is  incapable  of  delivery,  an  ex- 
amination is  unnecessary,  and  the  proceeding  should  end.  A  discov- 
ery proceeding  in  this  court  cannot  be  used  for  the  purpose  of  ascer- 
taining and  discovering  evidence  to-be  used  in  another  action  or 
proceeding. 

Motion  to  vacate  order  granted.    Settle  order  on  notice. 

^=»For  other  cases  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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in  re  BESaSUS  ESTATB. 

(Surrogate's  Goiirt,  Bronx  Gotmty.    February,  1910 
(SvUahuM  hy  Ma  Oowrt.) 

Partnership  €s»254— Evidoice  hdd  to  show  that  sorvtYing  partner  and  ex- 
ecator  of  deceased  partner  paid  adequate  price  for  decedent's  interest; 
petitioner  surcharged  with  interest  on  purchase  price. 

The  objections  In  an  accounting  raised  the  issue  as  to  the  adequacy 
of  the  sale  price  paid  by  a  suryiving  partner,  the  petitioner,  who  was  also 
the  executor  of  the  testator's  will,  on  the  ground  that  the  sale  price  paid 
for  testator's  interest  in  the  firm  was  insufficient,  and  that  the  sale  did 
not  indude  the  testator's  share  in  the  good  will  of  the  business.  The  tes- 
timony analyzed,  and  f^M,  that  the  petitioner  had  sustained  the  burden 
upon  him  of  showing  that  the  sale  price  was  a  fair  one;  that  the  part- 
nership business  had  no  good  will  with  which  the  petitioner  was  charg- 
eable; but  that  the  petitioner,  under  the  circumstances,  should  be  sur- 
charged with  interest  on  the  purchase  price  from  the  date  of  the  sale 
at  the  rate  of  6  per  cent  per  annum,  compounded  annually. 

Contested  proceeding  on  the  judicial  settlement  of  the  account  of 
the  executor  of  Martin  Berel,  deceased.  Executor  surcharged  with 
interest  on  proceeds  of  sale  of  decedent's  interest  in  partnership  busi- 
ness from  date  of  sale  at  6  per  cent. 

Lewis  &  Schaap,  of  New  York  City,  for  executor. 

Henry  W.  Fried,  of  New  York  City,  for  legatees  and  objectors. 

SCHULZ,  S.  This  was  a  contested  accounting,  in  which  a  hearing 
was  had  before  the  court.  The  answer  of  the  contestants  contained 
seven  specific  objections.  Prior  to  the  hearing  a  stipulation  was 
entered  into  by  which,  among  other  things,  it  was  agreed  that — 

"Should  it  be  determined  that  the  amount  paid  for  the  deceased's  interest 
was  a  fair  and  reasonable  value  therefor,  then  the  other  objections,  except 
objection  VII,  that  the  executors  should  be  chargeable  with  interest,  are  with- 
drawn." 

The  objections  which  raise  an  issue  as  to  the  adequacy  of  the  sale 
price,  and  which  must  therefore  be  first  considered,  are  the  second,  to 
the  effect  that  the  sale  price  of  the  interest  of  the  decedent  in  the 
firm  in  which  the  accounting  executor  and  decedent  were  parties  is 
insuiSicient,  and  the  third,  that  the  sale  of  the  interest  of  the  decedent 
did  not  include  his  share  in  the  good  will. 

The  evidence  taken  upon  the  hearing  was  voluminous,  and  an  analy- 
sis of  the  same  in  this  opinion  would  extend  it  unnecessarily  and  serve 
no  useful  purpose.  It  appears,  however,  that  the  accounting  executor 
gave  the  contestants  access  to  the  books  of  the  copartnership,  and 
after  an  examination  thereof  nothing  has  been  produced  before  me 
to  impeach  or  contradict  the  testimony  offered  on  behalf  of  the  ac- 
counting executor  in  any  way,  except  a  statement  made  to  a  mercan- 
tile agency.  This  statement,  which  was  made  by  the  accounting  execu- 
tor during  the  lifetime  of  the  decedent,  is  stated  by  him  to  have 
been  "false"  and  "padded,"  and  appears  incorrect  from  an  examination 
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of  the  books  of  the  firm.  None  of  the  parties  to  this  proceeding, 
however,  have  in  any  way  changed  their  positions  by  reason  thereof^ 
sd  that  nothing  in  the  nature  of  an  estoppel  arises.  An  examina- 
tion of  a  copy  of  the  account  of  the  firm  also  leads  me  to  the  con- 
clusion that  the  partnership  business  had  no  good  will  with  which 
the  petitioner  is  chargeable.  Matter  of  Silkman,  121  App.  Div.  202, 
105  N.  Y.  Supp.  872,  affirmed  without  opinion  190  N.  Y.  560,  83 
N.  E.  1131;  Matter  of  Seaich,  170  App.  Div.  686,  156  N.  Y.  Supp. 
579. 

From  all  of  the  evidence  that  has  been  produced,  it  is  my  opinion 
that  the  executor  has  sustained  the  burden,  which,  under  the  circum- 
stances, is  upon  him,  of  showing  that  the  sale  price  was  ^  fair  one. 
Bauchle  v.  Smylie,  104  App.  Div.  513,  93  N.  Y.  Supp.  709.  It  fol- 
lows, therefore,  that  objection  II  and  objection  III  must  be  dismissed. 
Under  the  stipulation,  this  disposes  of  all  the  objections,  except  ob- 
jection VII. 

The  decedent  in  his  will  provided  that,  should  the  executor  not  be 
able  to  pay  over  to  the  persons  mentioned  in  his  will  the  shares  which 
the  will  prescribes  within  18  months,  he  was-  to  have  "an  additional 
extension  of  twelve  (12)  months."  It  appears,  however,  that  the 
executor  sold  the  business  to  the  corporation  in  the  year  1914. 

There  is  nothing  in  the  account  showing  that  any  interest  was  earn- 
ed upon  the  amount  of  the  purchase  price  of  the  decedent's  share  in 
the  partnership  business  between  the  time  of  the  sale  and  the  time 
when  the  account  was  filed.  The  testimony  discloses  that  the  executor 
left  the  purchase  price  for  which  he  sold  the  partnership  assets  in  the 
business  of  the  corporation  which  was  formed  on  February  16,  1914. 
The  corporation  in  question  was,  for  all  practical  purposes,  the  busi- 
ness of  the  executor;  he  was  the  president,  and  his  wife  was  the 
secretary.  Under  such  circumstances,  I  believe  that  he  should  be 
surcharged  with  interest  on  the  same  from  the  date  when  the  sale 
was  made,  at  the  rate  of  6  per  cent,  per  annum,  compounded  annually. 
Hannahs  v.  Hannahs,  68  N.  Y.  610;  Farrell  v.  Farrell,  142  App.  Div. 
605,  127  N.  Y.  Supp.  764,  reversed  on  other  grounds  205  N.  Y.  450, 
98  N.  E.  857;  Matter  of  United  States  Mortgage  &  Trust  Co.,  114 
App.  Div.  532,  100  N.  Y.  Supp.  12. 

The  fact  that  the  will  provides  that,  if  the  executor  is  not  able  to 
pay  over  the  shares  referred  to  in  the  will  "within  the  prescribed  eight- 
een months  allowed  him  by  law,"  he  shall  have  an  additional  12 
months  within  which  to  do  so,  in  my  opinion,  does  not  change  the 
situation,  because  it  appears  that  the  business  was  sold  long  before  the 
expiration  of  the  thirty  months. 

The  executor  will  therefore  be  surcharged  with  interest  on  the 
net  amount  stated  in  the  account  to  have  been  realized  upon  the  sale 
of  the  decedent's  interest  in  the  copartnership  business  from  the  date 
of  sale  at  '6  per  cent,  per  annum,  compounded  annually.  Settle  de- 
cision and  decree  accordingly,  on  notice. 


Digitized  by 


Google 


Sur.  Ct)  IN  BB  COliUESR'8  BSTATS  tS 

(182  N.T.8.) 

In  le  COLLIEB'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    May  11, 1920.) 

1.  Taxation  ^=>895(5)— Debt  owed  by  decedent  to  corporation  Is  asset  of 
corporation  in  determining  Taiue  of  its  bonds  owned  by  decedent. 

The  transfer  tax  appraisers,  who  deducted  from  decedent's  estate  a  debt 
owed  by  him  to  the  corporation  whose  bonds  he  owned,  properly  Included 
that  debt  as  an  asset  of  the  corporation  in  determining  the  value  of  the 
bonds. 
t.  Taxation  «=»695  (5)  ^Securities  payable  only  froin  corporate  assets  after 
other  Indebtedness  are  not  ''bondb." 

The  distinguishing  feature  of  a  bond  Is  that  it  is  an  obligation  to  pay 
a  fixed  sum,  with  stated  interest,  so  that  securities  issued  by  a  corporation, 
which  were  payable  only  out  of  the  assets  of  the  corporation  after  its  other 
obligations  were  paid,  though  designated  as  "bonds,'*  were  more  like  pre- 
ferred stock,  and  were  not  taxable  as  bonds,  under  Tax  Law,  §{  221b,  330. 

LEd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Bond.! 

S.  Corporations  ^=»178— Stockholder  lias  no  lien  on  assets. 

A  stockholder  in  a  corporation,  whether  his  stock  Is  common  or  prefer- 
red, cannot  have  a  lien  on  the  property  of  the  corporation,  though  the 
stock  by  its  terms  is  accorded  a  lien. 

In  the  matter  of  the  estate  of  Robert  J.  Collier,  deceased.  Ftom  the 
report  of  the  transfer  tax  appraiser,  and  the  order  thereon,  Sarah 
Steward  Collier  and  another  appeal.    Order  assessing  the  tax  modified, 

Homblower,  Miller,  Garrison  &  Potter,  of  New  York  City  (William 
R.  Begg  and  Lloyd  Church,  both  of  New  York  City,  of  counsel),  for 
appellants. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOLEY,  S.  This  appeal  is  taken  by  Sarah  Steward  Collier,  the 
widow  of  decedent,  individuSilly,  and  by  her  and  the  United  States 
Trust  Company  as  administrators  c  t.  a.,  from  the  report  of  the  trans- 
fer tax  appraiser  and  the  order  thereon,  on  the  ground  (1)  that  the  as- 
sets of  the  estate  have  been  appraised  at  a  sum  in  excess  of  their 
true  market  value,  and  (2)  that  certain  bonds  of  P.  F.  Collier  &  Son, 
Incorporated,  have  been  reported  as  taxable  pursuant  to  the  provisions 
of  section  221b  of  the  Tax  Law  (Consol.  Laws,  c.  60). 

1.  The  appraiser  has  found  the  net  estate  for  distribution  to  be 
$202,194.99.  The  facts  are  undisputed,  and  the  appraisals  of  assets 
are  substantially  those  of  the  estate's  experts.  The  appellants  claim 
that  the  estate  is  insolvent.  The  questfon  of  the  solvency  of  the  estate 
depends  upon  the  value  at  the  time  of  death.  The  decedent  was  the 
owner  of  $2,500,000  par  value  "7  per  cent,  cumulative  income  bonds" 
of  that  company.  The  appraiser  finds  that  these  securities,  the 
entire  issue  of  which  was  owned  by  the  decedent,  were  worth  the  sum 
of  $1,509,296.74  (the  value  of  all  ,the  assets  of  the  company).  The 
appellants  contend  that  their  value  was  $1,251,330.14.  The  difference 
between  the  two  figures  is  the  sum  of.  $257,966.60.    This  latter  sum 
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represents  the  indebtedness  of  the  decedent,  with  interest,  under  a 
contract  entered  into  between  him  and  the  company,  by  which  he 
agreed,  among  other  things  to  pay  to  it  the  sum  of  $200,000  within 
two  years  from  the  date  of  the  agreement,  January  13,  1912. 

The  appraiser  has  allowed  the  debt  as  a  deduction,  and  has  also 
included  it  among  the  assets  of  the  company.  The  appellants  admit 
that  it  is  a  valid  debt,  and  it  is  scheduled  as  such  by  the  administra- 
tors. They  contend,  however,  that  while  it  is  properly  deductible  from 
the  gross  value  of  his  estate,  it  is  not  an  asset  of  the  company,  and 
therefore  does  not  enhance  the  value  of  the  bonds. 

[1]  If  it  was  an  admitted  debt,  it  was  also  a  proper  asset  of  the 
company,  and  it  would  be  neither  moral  nor  legal,  by  any  process 
of  booldceeping  jugglery,  to  allow  it  for  a  purpose  favorable  to  the 
estate  and  at  the  same  time  to  disallow  it  against  the  state.  The  re- 
sult is  the  same,  whether  the  amount  is  included  on  both  sides  of 
the  account  between  the  estate  and  the  company  or  excluded  there- 
from. The  appraiser  therefore  properly  included  this  indebtedness 
as  an  asset  of  the  company. 

[2]  2.  An  examination  of  the  terms  and  conditions  of  the  so-called 
"7  per  cent,  cumulative  income  bonds"  and  of  the  trust  agreement,  un- 
der which  they  were  issued,  convinces  me  that  they  are  not  invest- 
ments as  defined  by  section  221b  and  section  330  of  the  Tax  Law. 
The  principal  and  interest  "are  payable  only  out  of  the  assets  of  the 
company  remaining  after  the  payment  of  all  other  indebtedness." 
The  bonds,  instead  of  being  a  debt  due  from  the  corporation,  are 
really  preferred  stock.  The  certificates  are  similar  in  form  to  the 
"bonds"  discussed  in  the  opinion  of  the  Appellate  Division  in  the 
case  of  Cass  v.  Realty  Securities  Co.,  148  App.  Div.  96,  132  N.  Y. 
Supp.  1074,  affirmed  206  N.  Y.  649,  99  N.  E.  1105,  which  were  held 
to  be,  in  legal  effect,  certificates  of  stock. 

[3]  The  substance  of  the  securities,  not  the  form  or  name,  must  be 
considered.  Sohmer  v.  Hebden,  216  N.  Y.  728,  111  N.  E.  1100;  U.  S. 
Radiator  Co.  v.  State  of  N.  Y.,  208  N.  Y.  144,  149,  101  N.  E.  783, 
46  L.  R.  A.  (N.  S.)  585.  The  opinion  of  the  Appellate  Division,  First 
Department,  in  the  Cass  Case,  supra,  reads  as  follows: 

"The  distijigalshing  feature  of  a  bond  is  that  it  Is  an  obligation  to  pay  a  fixed 
sum,  wfth  stated  interest.  It  may  or  may  not  be  secured;  but,  if  it  is,  and 
the  security  proves  to  be  insufficient,  the  indebtedness  is  not  thereby  wiped  out. 
The  distinguishing  feature  of  stock  is  that  it  confers  upon  the  holder  a 
part  ownership  of  the  assets  and  right  to  participate  according  to  the  amount 
of  his  stock  in  the  surplus  profits  of  the  corporation,  and  ultimately,  on  its 
di^olution,  in  the  assets  remaining  after  the  payment  of  its  debts.  Burrall 
V.  Bushwick  R.  K.,  75  N.  Y.  211 ;  Plimpton  v.  Blgelow,  93  N.  Y.  502.  It  is 
fundamental  that  a  stockholder,  whether  common  or  preferred,  cannot  have 
a  lien  on  the  property  of  the  corporation,  even  though  the  stock,  by  its  terms, 
is  accorded  a  lien.  CJook,  CJorp.  (6th  Ed.)  {  271;  Warren  v.  King,  108  U.  S. 
3S9.  The  securities  upon  which  plaintiffs  claim  partake  in  a  marked  degree 
of  the  distinguishing  characteristics  of  stock.  It  is  true  that  they  contain 
a  promise  to  pay  a  stated  sum  of  money  at  a  fixed  time  and  to  pay  meanwhile 
a  stated  rate  of  interest;  but  these  obligations  are  qualified  by  wl^at  foUows. 
It  is  provided  that,  after  the  payment  of  certain  fixed  dividends  on  the  com- 
mon and  preferred  stock,  the  holders  of  the  bonds  in  suit  are  'entitled  to  a 
proportionate  share  In  the  surplus  income,  if  any.'    8o  upon  the  liquidation 
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nst  N.T.a) 
of  the  company  the  holders  of  the  bonds  are  entitled  to  sham,  after  certain 
payments  have  been  made,  in  the  snrplns  capital  of  the  corporation,  and  finally 
the  bond  will  be  satisfied,  not  only  upon  pasrment  of  its  ftice  ralue,  but  upon 
payment  of  a  ratable  proportion  of  the  assets,  whether  more  or  less  than  the 
amount  called  for  on  its  face," 

The  appraiser  erred  in  reporting  these  securities  as  taxable  under 
the  provisions  of  section  221b  of  the  Tax  Law.  An  order  may  be 
entered  on  notice,  modifying  the  order  assessing,  tax,  so  as  to  elimi- 
nate the  provision  for  the  tax  imposed  by  sectioh  221b  of  the  Tax  Law. 


In  re  VANCE'S  GUARDIANSHIP. 

(Surrogate's  Court,  Bronx  County.    December,  1019.) 

(8vllahu$  hy  the  Court.) 

Guardian  and  ward  ^=»13  (4) —Grandmother  and  aunt  of  Infant  appointed 
guardians  on  conditions. 

On  a  contest  between  an  infant's  maternal  grandmother  and  its  paternal 
xmde  oyer  the  appointment  of  a  guardian  it  appeared  that  the  father, 
before  his  death,  requested  the  aunt,  for  whose  appointment  the  grand- 
mother prayed,  to  take  care  of  the  infant,  if  anything  happened  to  him, 
and  it  was  f^M,  that  the  best  interests  of  the  infant  demanded  that  it 
remain  In  the  custody  and  care  of  the  grandmother,  that  the  expressed 
wishes  of  the  father  should  be  followed  as  far  as  possible,  that  this  can 
best  be  done  by  appointing  both  the  grandmother  and  the  aunt,  and  that 
the  uncle  should  have  the  prlTllege  of  visiting  the  child  at  least  once 
each  week. 

Application  by  Mary  Batist  for  the  appointment  of  her  daughter,  a 
maternal  aunt  of  petitioner's  infant  granddaughter,  Eleanor  Vance, 
as  a  general  guardian  of  the  latter's  personal  property,  consolidated 
with  a  petition  by  Robert  J.  Vance,  a  paternal  uncle  of  the  infant,  for 
his  appointment  as  guardian.  Grandmother  and  aunt  appointed  guard- 
ians, on  conditions. 

Greenthal  &  Greenthal,  of  New  York  City,  for  petitioner  Batist. 
Peter  P.  McElligott,  of  New  York  City,  for  petitioner  Vance. 

SCHULZ,  S.  The  maternal  grandmother  of  Eleanor  Vance,  an 
infant,  about  2  years  and  2  months  of  age,  applied  for  the  appoint- 
ment of  her  daughter,  a  maternal  aunt  of  Sie  infant,  as  general  guard- 
ian of  the  latter 's  person  and  property.  On  the  day  following  the 
filing  of  the  petition  in  that  proceeding,  a  paternal  uncle  of  the  in- 
fant applied  for  his  appointment,  submitting  with  his  application  the 
consents  of  two  other  paternal  uncles  of  the  infant.  Thereupon  a  ci- 
tation was  issued  in  the  uncle's  proceeding,  directed  to  the  petition- 
er in  the  grandmother's  proceeding  and  also  to  the  maternal  aunt,  and 
thereafter  the  two  proceedings  were  consolidated  and  a  hearing  had 
thereon. 

From  the  testimony  it  appears  that  the  infant  is  entitled  to  prop- 
erty of  the  value  of  between  $1,000  and  $1,500;  that  the  child  was 
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bom  on  October  21,  1916,  and  at  a  time  when  the  petitioning  grand- 
mother was  living  with  the  parents  of  the  infant,  she  having  resided 
with  them  from  the  time  of  their  marriage ;  that  the  mother  of  the  in- 
fant died  in  November,  1916,  and  that  thereafter  the  father  of  the 
infant,  the  infant,  and  the  petitioning  grandmother  continued  to 
live  together,  the  grandmother  nursing  and  taking  care  of  the  infant 
up  to  the  time  of  the  death  of  the  father  on  October  2,  1918.  There- 
after the  petitioning  grandipother  resided  and  now  resides  in  the  house- 
hold of  her  other  daughter,  for  whose  appointment  as  guardian  she 
now  prays. 

The  grandmother,  therefore,  has  had  the  care  of  this  child  from  the 
day  of  its  birth  up  to  this  time,  with  the  exception  of  a  short  period 
in  the  month  of  July,  1918,  when  the  father  left  the  home  occupied 
by  himself  and  his  mother-in-law,  taking  the  child  with  him.  He 
returned  within  a  few  days,  however,  and  remained  with  the  grand- 
mother up  to  the  time  of  his  death.  The  aujit,  for  whose  appointment 
the  grandmother  prays,  is  married  and  has  four  children,  the  young- 
est being  a  boy  of  the  age  of  14  years.  Her  husband  earns  between 
$35  and  $40  a  week,  and  she  occupies  a  five-room  apartment.  She 
testifies  that  she  had  a  conversation  with  the  father  of  tfie  infant  while 
he  was  at  the  hospital,  and  that  he  told  her  that  he  wanted  her  to 
take  care  of  her  mother  and  the  baby,  if  anything  haj^ened  to. him, 
and  that  she  said  she  would.  Her  husband  states  that  he  is  willing 
to  bring  up  the  child  and  to  defray  the  child's  expenses. 

The  petitioning  brother  of  the  decedent  does  not  appear  to  have 
been  in  very  close  touch  with  this  child  at  any  time  during  its  life. 
He  is  also  a  man  of  family,  having  two  children,  respectively  2  and  4 
years  of  age,  and  his  income  is  about  $20  per  week.  It  is  conceded  that 
the  persons  whose  appointment  is  prayed  for  in  both  petitions  are  peo- 
ple of  good  character. 

It  is  unnecessary  to  discuss  again  the  authorities,  of  which  there 
are  a  great  many,  having  to  do  with  the  guardianship  of  children. 
I  have  had  occasion  to  consider  them  at  some  length  in  several  mat- 
ters that  have  come  before  me  in  this  court.  Matter  of  Cross,  92 
Misc.  Rep.  89,  155  N.  Y.  Supp.  1020,  affirmed  without  opinion  174 
App.  Div.  872,  159  N.  Y.  Supp.  1108;  Matter  of  Munn,  101  Misc. 
Rep.  171,  167  N.  Y.  Supp,  443.  I  am  satisfied  that  the  best  interests 
of  this  child  demand  that  it  remain  in  the  custody  and  care  of  the 
grandmother,  who  seems  to  have  taken  such  good  care  of  it  up  to  this 
time.  I  believe,  also,  that  the  wishes  of  the  father,  as  testified  to  by 
the  aunt,  should  be  followed  as  far  as  possible,  and  I  think  that  this 
can  best  be  done  by  appointing  both  the  grandmother  and  the  aunt, 
for  whose  appointment  she  petitions,  and  this  course  will  be  followed. 
The  uncle,  however,  shall  have  the  privilege  of  visiting  the  child  at 
least  once  each  week,  if  he  so  desires,  so  that  the  infant  may  also  have 
the  opportunity  of  associating  with  him  and  receiving  the  benefit  of 
his  counsel  and  advice. 

Settle  decree  accordingly. 
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BSPOfflnrO  ▼.  AMERICAN  RAILWAY  EXPRESS  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  25,  1920.) 

llMter  and  servant  ^s^SOS^-^eyligent  operation  of  aatomobUe  truck  by 
dianffea^B  helper,  forbidden  to  drive,  not  imputable  to  employer. 

Where  plalntiir,  a  pedestrian,  was  struck  by  defendant's  automobile 
truck,  and  it  appeared  that  while  defendant's  chauffeur  was  delivering 
a  package,  his  helper  started  the  truck  before  the  chauffeur  could  stop  it, 
and  that  the  helper  had  been  forbidden  by  the  rules  of  the  employ^er  to 
drive  an  instruction  that  negligence,  because  of  the  chauffeur's-  permission 
to  helper  to  drive,  was  attributable  to  the  employer,  was  erroneous,  in 
view  of  the  rule  forbidding  the  helper  to  drive. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Carmine  Esposito  against  the  American  Railway  Express 
Company.  From  a  judgment  for  plaintiff  on  the  verdict  of  a  jury,  de- 
fendant appeals.    Reversed,  and  complaint  dismissed. 

Argued  May  term,  1920,  betore  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Edward  V.  Conwell,  of  New  York  City,  for  appellant. 

Leon  Sanders,  of  New  York  City  (Jacob  Zelenko,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  was  engaged  in  pushing  a  handcart  north  on 
First  avenue  just  below  112th  street,  when  he  was  injured  by  defend- 
ant's automobile  truck,  operating  under  the  following  circumstances : 

The  truck,  in  charge  of  defendant's  chauffeur,  Gilroy,  had  stopped 
at  the  south  side  of  112th  street,  facing  east.  Gilroy  ther^  delivered 
a  package,  and  while  he  was  so  engaged  McAdams,  his  helper,  got  into 
the  chauffeur's  seat,  which  was  on  the  left  side  (it  was  a  left  drive 
car),  and  started  the  truck.  When  Gilroy  returned  from  his  errand,  the 
truck  had  already  proceeded  quite  a  way,  and  he  ran  after  it.  He 
caught  up  with  it  just  as  it  was  turning  the  comer  at  First  avenue 
and  112th  street  to  go  south.  Gilroy  jumped  on  the  running  board  on 
the  right  side  and  "hollered"  to  McAdams  to  stop  the  car.  It  appears 
that  McAdams'  foot  slipped  off  the  clutch  as  he  put  on  the  foot  brake, 
while  Gilroy  pulled  the  emergency  brake,  which  was  on  the  right  side 
of  the  driver's  seat;  i.  e.,  in  the  middle  of  the  double  front  seat. 
Nevertheless  the  truck  proceeded  some  short  distance  and  injured 
plaintiff. 

It  was  proved  beyond  question  that  the  rules  of  the  company,  ex- 
pressed in  a  circular,  conmiunicated  to  and  known  by  both  Gilroy  and 
McAdams,  forbade  McAdams  to  drive  the  truck  without  the  written 
permission  of  Mr.  Park,  the  "supervisor"  of  the  company,  and  that 
no  such  permissfon  had  been  given.  On  this  record  the  learned  judge 
below  charged  the  jury  that — 

''If  Mr.  Gilroy,  the  chauffeur  in  charge  of  the  car,  notwithstanding  the  lack 
of  such  permission  from  Mr.  Park  [the  supervisor],  permitted  Mr.  McAdams 
to  drive  that  car,  then  any  negligence  causing  the  accident  by  reason  of  Mr. 
Qilroy's  permission  to  drive  the  car  will  be  attributable  to  the  company, 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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• 

^  ^  *  and,  if  that  car  was  negligently  operated,  It  was  so  operated  because 
Mr.  Gilroy  permitted  the  person  operating  it  to  do  so,  and  in  that  event,  if 
you  find  that  to  be  the  fact,  such  negligence  will  be  chargeable  to  the  de- 
fendant." 

To  this  defendant's  counsel  duly  excepted.  This  charge  incorrectly 
stated  the  law  as  laid  down,  notably  in  Rose  v.  Balfe,  223  N.  Y.  481, 
487,  488,  119  N.  E.  842,  Ann.  Cas.  1918D,  238.  See,  also,  to  the  same 
general  effect,  Goldberg  v.  Borden's  Condensed  Milk  Co.,  227  N.  Y. 
465,  .125  N.  E.  807;  and  Rolfe  v.  Hewitt,  227  N.  Y.  486,  125  N.  E. 
804.      •     ' 

Passing  the  consideration  that  there  is  no  evidence  from  which  it 
can  be  inferred  that  Gilroy  "permitted"  McAdams^  to  drive  the  car 
at  all,  and  laying  aside  the  point  that,  even  in  the  absence  of  the 
specific  rules  and  instructions  of  the  company  above  adverted  to,  Gilroy, 
in  the  light  of  these  recent  decisions,  had  no  right  to  delegate  his 
employment,  or  to  bind  the  defendant  by  the  employment  of  some  other 
person  to  do  the  very  work  for  which  he  was  hired,  we  have  in  this 
case  the  express  forbiddance,  known  to  and  controlling  upon  both 
Gilroy  and  McAdams.  So  far  as  the  latter  is  concerned,  he  was  no 
more  in  the  employ  of  the  defendant  at  the  time  when  he  operated  this 
truck  and  brought  about  the  accident  than  if  he  had  been  a  mere 
stranger  in  the  street,  utterly  unknown  to  the  defendant;  and  Gilroy 
was,  both  by  the  natural  limitations  of  his  position  and  particularly 
by  the  instructions  and  rules  of  tlie  company,  without  power  to  employ 
McAdams  as  a  chauffeur  on  behalf  of  the  defendant,  either  perma- 
nantly  or  temporarily. 

Respondent  refers  to  a  number  of  cases,  including  Althorf  v.  Wolfe, 
22  N.  Y.  855;  but  in  that  case  the  court  said  significantly,  at  page 
361: 

*'The  defendant  had  given  him  Lnamely,  the  master's  actual  employ^]  general 
Instructions  to  throw  the  snow  from  the  roof  of  his  house,  enjoining  no  cau- 
tion, and  suggesting  no  mode  of  doing  it,  to  prevent  injury,  nor  placing  the 
servant  under  any  restriction  against  procuring  aid  in  the  work." 

Judgment  reversed,  and  complaint  dismissed,  with  costs  of  this  ap- 
peal, and  with  costs  in  the  court  below.    All  concur. 


(192  App.  Div.  896) 

PHONOGRAPH  CORPORATION  OF  MANHATTAN  v.  SMITH. 

(Supreme  CJourt,  AppeUate  Division,  First  Department.    May  14,  1920.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Phonograph  Corporation  of  Manhattan  against  Al- 
phonzo  Smith.  From  a  judgment  for  plaintiff  on  a  directed  verdict, 
and  from  order  denying  a  motion  to  set  aside  such  verdict  and  for  a 
new  trial,  defendant  appeals.     Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  MERRELL,  JJ. 
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Smith  &  Reiher,  o£  Brooklyn  (Dominic  B.  Griffin,  of  New  York 
City,  of  counsel,  and  Frank  V.  Smith,  of  Brooklyn,  on  the  brief),  for 
appellant. 

Gregory,  Stewart  &  Wrenn,  of  New  York  City  (Allen  S.  Wrenn,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.    Judgment  and  order  affirmed,  with  costs. 

SMITH,  J.  (dissenting).  The  defendant  was  a  local  dealer  in  phono- 
graph stock,  and  was  engaged  in  selling  phonographs  under  a  license 
given  to  the  plaintiff  for  the  sale  of  Edison  phonographs.  They  had 
had  some  business  relations,  and  upon  Octoher  1,  1917,  there  was  due 
from  the  defendant  to  the  plaintiff  the  sum  of  $7,685.65,  Upon  the 
18th  of  October  the  plaintiff  made  a  proposition  to  the  defendant  by 
which  they  should  maker  a  new  contract  and  in  that  proposition  stated : 

"In  order  to  secure  a  2  per  cent,  discount,  and  to  get  the  old  balance  off  of 
the  open  account,  so  that  only  your  current  purchases  will  appear  on  the 
regular  statement,  we  nave  suggested  that  you  give  us  a  six  months  note,  on 
wiuch  you  are  to  make  payments  each  month,  if  possible,  aiid  at  maturity 
this  note  is  to  be  subject  to  renewal  for  the  unpaid  balance.  If  you  would 
prefer,  however,  to  give  us  a. series  of  notes,  this  will  be  acceptable  to  us; 
but  it  will  be  necessary  that  one  of  these  plans  be  used  In  getting  your  pres- 
ent indebtedness  off  of  the  open  account" 

A  paper  was  then  submitted  by  the  plaintiff  to  the  defendant,  in 
the  form  of  a  letter  to  be  written  by  the  defendant  to  the  plaintiff, 
and  upon  October  20,  1917,  that  letter  was  written,  containing  in 
substance  the  matter  contained  in  the  proposed  letter  submitted.  In 
reference  to  this  balance  due,  the  letter  said : 

"In  order  to  earn  the  discount  referred  to,  and  to  get  the  old  balance, 
amounting  to  $7,686.65  October  1st,  off  the  open  account,  so  that  only  our 
current  purchases  will  appear  on  the  regular  monthly  statement  rendered  to  us, 
we  herewith  submit  a  six  months  note  for  the  fuU  amount  of  our  indebtedness ; 
ihls  note  bearing  interest  at  6  per  cent.  It  is  understood  that  we  will  pay 
on  this  note  each  month  all  that  we  can,  and  in  the  event  that  we  cannot  take 
up  the  note  at  its  maturity  it  will  be  subject  to  renewal  from  time  to  time 
until  fully  settled." 

In  response  to  that,  on  October  24th  this  plaintiff  wrote  to  the  de- 
fendant: \ 

"We  have  your  letter  of  October  20th  with  reference  to  the  proposed  method 
of  handling  your  future  purchases,  and  would  state  that  this  arrangement 
will  be  satisfactory  to  us.  We  wiU  therefore  consider  this  plan  in  operatioji 
from  October  5th,  and  we  will  render  to  you  two  statements  on  the  1st  of 
November ;  one  for  your  record  and  merchandise  purchases  since  October  1st ; 
the  other  for  any  phonographs  delivered  to  you  since  October  5th." 

In  pursuance  of  this  correspondence  the  defendant  did  execute  a 
note  upon  October  22d  for  $7,685.65,  the  exact  amount  found  due. 
That  note  became  due  upon  April  22,  1918,  at  which  time,  in  pursuance 
of  their  written  agreement,  part  of  the  same  having  been  paid,  there 
was  executed  another  note  for  $7,000,  and  the  first  note  was  canceled. 
Upon  this  second  note,  of  $7,000,  $200  had  been  paid  prior  to  Oc- 
tober 22,  1918,  and,  this  note  not  having  been  paid  in  full  on  October 
22,  1918,  the  plaintiff  refused  to  renew  the  same,  and  has  brought  this 
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action  to  recover  upon  the  note.  The  trial  judge  apparently  admitted 
these  other  letters,  containing  the  agreements  for  renewal,  as  qualify- 
ing the  liability  upon  the  note,  and  these  were  properly  admitted,  be- 
cause these  papers  were  all  executed  as  part  of  one  transaction  and 
must  be  read  together.  The  trial  judge  held,  however,  that  because 
the  agreement  to  renew  the  note  from  time  to  time  was  not  more 
definite,  that  agreement  became  ah  agreement  to  renew  ^t  will,  and 
that  the  plaintiff  therefore  might  lawfully  refuse  to  renew  at  any  time 
and  sue  upon  the  note  last  given  for  the  balance  due.  The  defendant, 
however,  offered  to  prove  that  these  papers  represented  only  a  part 
of  an  oral  contract  which  provided  that  these  notes  should  be  renewed 
up  to  January  15,  1920,  and  that  such  part  of  the  oral  contract  was 
omitted  from  the  written  contract  through  inadvertence.  The  trial 
^  court  refused  to  accept  such  evidence,  and  directed  a  verdict  for  the 
full  amount  due  on  the  note. 

In  my  judgment  the  evidence  should  have  been  admitted.  As  a 
matter  of  reasonable  interpretation  the  agreement  to  renew  this  note 
from  time  to  time  upon  payment  by  the  maker  of  such  sum  as  he  was 
able  to  pay  prima  facie  omits  a  material  term  of  the  contract.  That 
the  agreement  to  renew  was  made  as  part  of  the  original  contract 
is  undisputed.  The  limit  of  the  right  to  demand  renewals,  however, 
haying  been  agreed  upon  in  the  oral  contract  and  omitted  from  the 
written  contract,  it  seems  to  me,  can  properly  be  proven,  so  as  to  com- 
plete the  contract.  It  was  never  intended  that  this  plaintiff  should 
have  the  right  to  refuse  to  live  up  to  its  contract  and  grant  renewals 
of  the  principal,  or  part  of  the  principal,  at  least,  of  this  note.  It 
was  never  intended  that  this  should  be  performed  or  not  at  the  will 
of  the  plaintiff.  Abundant  consideration  is  found  for  this  agreement 
to  renew  in  the  other  business  relations  which  were  created  between 
the  parties  by  these  same  papers  and  by  parol  at  the  same  time.  If 
the  defendant  can  prove  that  it  was  orally  agreed  that  these  renewals 
should  be  made  of  such  amount  as  the  defendant  was  unable  to  pay 
up  to  January  15,  1920,  I  think  the  case  is  governed  by  the  well- 
settled  rule  that  if  a  contract  be  made  by  parol,  and  only  part  there- 
of be  reduced  to  writing,  the  whole  contract  may  be  shown.  The 
case  is  clearly  distinguishable  from  those  in  which  it  has  been  held 
that,  where  a  note  has  been  given  for  a  specific  time,  you  cannot 
show  an  agreement  to  renew  by  parol.  Such  an  agreement  would  be 
in  contradiction  of  the  written  instrument.  By  the  writings  them- 
selves in  this  case  the  right  to  renew  is  given,  and  the  only  element  of 
the  contract  sought  to  be  proven  by  narol  is  the  extent  of  that  right 

Judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

DOWLING,  J.,  concurs. 
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BIGGS  et  al.  t.  STEINWAY  A  SONS. 

(Supreme  Court,  Appellate  Division,  First  Department    April  80,  19120.) 

1.  Spedfle  perfonnanee  «»1^— Ndt  decreed  as  to  eontract  to  purchase  land 
for  particular  use,  where  subBeouent  ordinance  prevents  use. 

Specific  performance  will  not  oe  decreed  of  a  contract  to  purchase  land 
with  the  understanding  that  it  could  be  used  for  business  purposes,  where 
an  ordinance  was  subsequently  passed  making  it  a  residence  district, 
even  if  the  ordinance  could  be  declared  unconstitutional  on  an  action 
therefor. 
t.  Specific  performance  <==>128(1)— Vendor  not  entitled  to  damages  on  Ton- 
dee's  faiiore  to  accept  conyeyanee  and  denial  of  specific  perf ormancob 

Where  a  contract  to  purchase  land  was  entered  into,  with  the  under- 
standing that  it  was  tx>  be  used  for  business  puri>0Bes,  and  an  ordinance 
was  subsequently  passed  making  it  a  residence  district,  on  refusal  of 
qieclfic  performance,  seller  was  not  entitled  to  recover  for  any  loss  sus- 
tained by  preparations  made  to  perform  the  contract,  consisting  of  bo- 
nuses paid  to'tenants  for  moving,  bonuses  paid  to  mortgagees  for  accepting 
*  payment  before  maturity,  eta,  even  If  the  ordinance  could  be  declared 
unconstitutional  in  an  action  therefor. 
8.  Appeal  and  error  ^=>197(1) — Claim  cannot  be  made  first  on  appeal  that 
evidence  was  inadmissible  under  pleadings. 

Where  no  claim  was  made  on  the  trial  tliat  evidence  presented  was  not 
admissible,  because  not  pleaded,  such  point  cannot  be  raised  on  appeal. 
4.  Pleading  ^^183 — New  matter  In  reply  or  supplemental  reply  deemed  de- 
nied, and  subject  to  available  defenses. 

Any  new  matter  in  a  reply,  or  supplemental  reply,  Is  deemed  deiHed,  and 
subject  to  any  available  defense  on  the  part  of  the  defendant ;  a  reply  be- 
ing the  last  pleading  contemplated  by  Oode  Civ.  Proc.  f  514. 
5k  Pleading  ^=»283— Defense  of  new  matter  in  supplemental  complaint  must 
be  pleaded  in  amended  answer. 

where  plaintiff  sets  up  new  matter  in  a  supplemental  complaint,  the 
defendant,  if  he  wishes  to  prove  matter  in  defense,  must  set  it  up  by  an 
amended  answer. 

C  Specific  performance  «=»16—Vendor  held  not  entitled  to  ralM»  though  re- 
striction defeating  suit  was  removed  at  time  of  trial. 

Specific  performance  will  not  be  decreed  of  a  contract  to  purchase  land 
with  the  understanding  that  It  could  be  used  for  business  purposes,  where 
an  ordinance  was  subsequently  passed  making  It  a  residence  district, 
although  such  ordinance  is  amended  before  the  trial,  so  that  the  restric- 
tion is  removed ;  there  being  a  substantial  change  in  the  condition  of  the 
parties. 

7.  Specific  performance  «=»1(^— Vendor  hdd  not  entitled  to  specific  perform- 

ance on  payment  of  damages  for  dday  in  the  r^noval  of  restrictioa 

Where  a  contract  to  purchase  land  was  entered  into  with  the  under- 
standing that  the  land  was  to  be  used  for  business  purposes,  and  an  ordi- 
nance was  subsequently  passed  making  it  a  residence  district,  and  the 
purchaser  refused  to  perform,  and  the  seller  brought  an  action  for  spedflc 
performance,  and  at  the  time  of  the  trial,  two  years  after  contracting, 
the  ordinance  had  been  amended,  and  the  restriction  removed,  court  prop- 
erly refused  to  decree  specific  performance,  even  If  there  was  an  offer  to 
compensate  purchaser  for  delay,  where  there  had  been  a  material  change 
in  the  condition  of  the  parties  on  account  of  the  outbreak  of  the  World 
War  which  would  render  it  inequitable  to  decree  specific  performance. 

8.  Specific  performance  <8='116— Willingness  to  perform  expressed  in  answer 

not  manifestation  of  wUlingness  at  time  of  trial. 

Provision  In  an  answer  In  an  action  for  specific  performance  mani- 
festing readiness  and  willingness  to  perform,  but  asking  for  the  return 

4s»For  other  cases  see  same  topig  A  KET-NUMBBR  in  aU  Key-Numbered  Digesto  &  Indexes 
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of  a  down  payment  and  not  for  spedflc  performance,  should  not  be  con- 
strued  as  manifestation  of  willingness  to  perform  and  to  accept  perform- 
ance at  the  time  of  the  trial,  where,  after  the  interposing  of  the  answer, 
the  government  entered  the  World  War  and  the  resulting  conditions  were 
such  as  would  render  specific  i>erformance  inequitable. 

Page  and  Smith,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Hermann  M.  Biggs  and  another  against  Steinway  &  Sons 
for  the  specific  performance  of  a  contract.  From  a  judgment  on  the 
trial  of  the  issues,  dismissing  the  complaint,  with  costs,  and  requiring 
plaintiffs  to  pay  to  the  defendant  within  30  days  the  sum  of  $28,000, 
a  down  payment  made  by  the  defendant  to  the  plaintiflfs,  and  decree- 
ing a  sale  of  the  premises  for  the  payment  thereof,  in  case  payment 
was  not  made  as  therein  required,  plaintiffs  appeal.    Affirmed.    . 

Argued  before  CLARKE,  P.  J.,  and  lAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Ira  A.  Place,  of  New  York  City  (Austen  G.  Fox  and  C.  J.  BeakeS, 
both  of  New  York  City,  on  the  brief),  for  appellants. 

Solinger  &  Solinger,  of  New  York  City  (Walter  B.  Solinger,  of  New 
York  City,  of  counsel,  and  Fernando  Solinger,  of  New  York  City,  on 
the  brief),  for  respondent. 

LAUGHLIN,  J.  Mr.  Justice  Gavegaii,  before  whom  the  issues  were 
tried,  wrote  a  well-considered  opinion,  properly  disposing  of  the  prin- 
cipal points;  but,  in  view  of  the  importance  of  the  litigation  and  the 
novelty  of  the  questions  presented,  we  deem  it  necessary  to  add  some 
further  observations  in  support  of  the  judgment. 

[1]  The  contract  between  the  plaintiffs  and  the  defendant  was  made 
on  the  29th  of  June,  1916,  and  thereby  the  plaintiffs  agreed  on  the 
1st  day  of  August  thereafter  to  convey  to  the  defendant  hy  deeds  in 
the  proper  statutory  short  form  containing  the  usual  full  covenants 
and  warranties  and  free  from  all  incumbrances,  except  as  therein  stat- 
ed, the  premises  known  as  Nos.  109,  HI,  113  West  Fifty-Seventh 
street,  in  the  borough  of  Manhattan,  New  York,  in  fee  simple.  It 
was  expressly  understood  and  agreed  that  simultaneously  with  the 
execution  of  the  contract  the  defendant  was  entering  into  a  contract 
for  the  purchase  of  the  premises  known  as  114  West  Fifty-Eighth 
street,  and  that  the  performance  of  the  contract  with  the  plaintiffs  was 
dependent  upon  the  simultaneous  delivery  of  a  deed  to  the  defendant 
of  said  premises  according  to  its  contract  with  the  owner  thereof,  and 
that  if  the  title  to  any  part  of  the  premises  agreed  to  be  conveyed 
by  the  plaintiffs,  or  to  the  premises  114  West  Fifty-Eighth  street, 
should  be  found  to  be  unmarketable,  then  the  purchaser  should  not  be 
obligated  to  take  title,  and  the  money  paid  on  the  execution  of  the 
contract  should  be  returned  to  the  defendant,  and  the  contract  can- 
celed, and  in  the  event  of  a  defect  in  the  plaintiffs'  title,  making  it 
unmarketable,  they  agreed  to  pay  to  the  defendant  the  reasonable  ex- 
penses of  the  examination  of  the  title,  and  they  also  agreed  that  the 
purchaser  should  have  a  lien  on  the  premises  for  the  repayment  of 
the  down  payment.    It  was  further  provided  that  if,  at  the  time  for 
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consummating  the  contract,  the  purdiaser  should  not  have  obtained 
title  to  the  premises,  114  West  Fifty-Eighth  street,  a  reasonable  ad- 
journment would  be  granted  by  the  plaintiffs  to  enable  him  to  obtain 
title  to  said  premises.  Provision  was  also  made  for  a  reasonable  ad- 
journment, if  necessary,  to  enable  the  plaintiffs  to  remove  tenants 
from  any  of  the  parcels  and  to  satisfy  mortgages  thereou,  it  being  ex- 
pressly understood  that  possession  was  to  be  given  free  from  occu- 
pancy at  the  time  of  the  delivery  of  the  deeds,  and  it  was  agreed  that 
at  the  time  of  the  delivery  of  the  deeds  the  purchaser  should  execute 
to  the  plaintiffs  a  lease  of  the  premises  113  West  Hifty-Seventh  street, 
then  occupied  as  a  home  by  one  of  the  plaintiffs,  for  a  term'  not  ex- 
ceeding two  weeks,  at  a  specific  rental  At  the  time  the  contract  was 
executed  the  plaintiffs  were  aware  of  the  fact  that  the  defendant  was 
also  negotiatixig  for  the  purchase  of  the  premises  known  as  112  West 
Fifty-Eighth  street,  owned  by  one  Anderson,  and  that  .the  defendant 
intended  at  once  to  demolish  the  buildings  on  the  five  parcels,  and  to 
erect  thereon  a  single  business  building,  10  stories  in  height  on  Fifty- 
Seventh  street  and  6  stories  in  height  on  Fifty-Eighth  street,  and  to 
use  the  building  as  its  piano  warerooms  and  lofts. 

Upon  the  execution  of  the  contract  the  defendant  immediately  em-* 
ployed  architects  to  make  plans  for  the  new  building,  and  the  plans 
were  completed  and  filed  with  the  superintendent  of  buildings  on  the 
3d  day  of  Aueust,  1916.  In  the  meantime,  and  on  the  25th  of  July, 
1916,  the  board  of  estimate  and  apportionment,  on  the  recommendation 
of  a  commission  appointed  by  it  on  the  26th  of  June,  1916,  adopted  a 
building  zone  resolution,  which  took  effect  immediately,  dividing  the 
city  into  three  classes  of  districts,  viz.:  (1)  Resident  districts;  (2) 
business  districts ;  (3)  unrestricted  districts.  By  that  resolution  the 
premises  known  as  112  and  114  West  Fifty-Eighth  street  were  em- 
braced in  a  residence  district,  and  their  use  for  business  purposes,  as 
contemplated  by  the  defendant,  was  prohibited.  On  the  submission 
of  the  plans  filed  by  the  defendant,  the  superintendent  of  buildings, 
owing  to  the  zoning  resolution,  refused  to  issue  a  building  permit. 
When  the  parties  met  on  August  1st,  the  time  specified  for  consum- 
mating the  contract,  the  plaintiffs  tendered  title,  but  the  defendant  in- 
terposed the  adoption  of  the  building  zone  resolution  as  an  objection 
and  declined  to  take  title  on  that  ground.  At  the  request  of  the  re- 
spondent, the  closing  was  then  postponed,  by  mutual  consent,  uatil  the 
31st  of  August.  In  the  meantime  the  respondent  endeavored,  as  al- 
ready stated,  to  obtain  authority  to  build  on  the  premises  as  contem- 
plated, and  made  further  efforts  to  the  same  end,  but  to  no  avail,  and 
on  the  31st  of  August  the  respective  parties  maintained  the  same  atti- 
tude as  on  August  1st,  and  negotiations  terminated. 

This  action  was  commenced  on  the  13th  of  September,  1916,  by 
service  of  the  summons  and  complaint.  On  the  13th  day  of  July,  1916, 
the  defendant  contracted  for  the  purchase  of  the  Anderson  parcel,  and 
before  the  time  for  consummating  that  contract  arrived  tlie  zoning 
resolution  had  been  adopted,  and  the  defendant  likewise  refused  to 
take  title  to  that  parcel,  whereupon  Anderson  brought  an  action  for 
specific  performance.    The  defendant  answered,  setting  forth  the  ma- 
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terial  facts,  to  which  reference  has  been  made,  and  the  purposes  for 
which  the  premises  were  to  be  purchased,  and  the  adoption  of  the 
zoning  resolution  before  the  time  for  the  consummation  of  the  con- 
tract, and  counterclaimed  for  the  down  payment.  The  plaintiflE  de- 
murred to  the  defense  and  counterclaim,  and  moved  for  judgment  on 
the  pleadings,  and  the  motion  was  granted  at  Special  Term,  but  on 
appeal  this  court  reversed  (178  App.  Div.  507,  165  N.  Y.  Supp.  608), 
and  heid  that  the  defendant  was  not  obliged  to  take  the  title,  and  that 
its  obligation  in  that  regard  did  not  depend  upon  the  validity  of  the 
zoning  resolution,  for  it  was  not  obliged  to  tsdce  the  risk  of  the  va- 
lidity thereof,  and  our  decision  was  affirmed  by  the  Court  of  Appeals 
(221  N.  Y.  639,  117  N.  E.  575).  That  decision  is  applicable  and  con- 
trolling here,  and  it  necessarily  follows  that  the  defendant  was  not 
obliged  to  take  the  title  tendered,  either  on  the  1st  or  the  31st  of  Au- 
gust, 1916. 

There  is  no  basis,  in  my  opinion,  for  attempting  to  distinguish  the 
Anderson  Case  on  the  theory  that  this  court  and  the  Court  of  Ap- 
peals failed  to  appreciate  the  fact  that  the  contract,  as  in  the  case 
at  bar,  did  not  specify  the  purpose  for  which  the  purchaser  intended 
to  use  the  premises,  and  that  this  court,  in  reversing  the  Special  Term, 
and  the  Court  of  Appeals,  in  affirming  our  order,  erroneously  supposed 
that  the  act  of  the  Legislature  conferring  authority  on  the  board  of 
estimate  and  apportionment  to  adopt  the  building  zoning  resolution, 
was  enacted  after  the  contract  was  made.  The  contract,  in  that  case, 
was  made  on  the  13th  of  July  and  the  zoning  resolution  was  adopted 
on  the  25th  of  the  same  month.  Of  course,  this  court  and  the  Court 
of  Appeals  realized  and  imderstood  that  the  Legislature  was  not  in 
session  at  that  time  and  did  not  confer  the  power  to  adopt  the  zoning 
resolution  after  the  contract  was  made.  The  failure  of  this  court  and 
of  the  Court  of  Appeals  to  allude  to  the  fact  that  the  authority  to  adopt 
the  zoning  resolution  had  been  conferred  by  the  Legislature  before 
the  contract  was  made  does  not  warrant  the  inference  that  such  fact 
was  overlooked,  particularly  since  it  appeared  by  the  record  that  the 
defense  in  the  Anderson  Case,  to  which  the  demurrer  was  interposed, 
expressly  pleaded  the  statute  conferring  authority  upon  the  board  of 
estimate  and  apportionment  to  adopt  the  zoning  resolution  and  the 
date  of  the  enactment  thereof,  and  the  point  was  made  and  fully  ar- 
gued that,  the  authority  to  adopt  the  zoning  resolution  having  been 
conferred  before  the  contract  was  made,  the  parties  were  chargeable 
with  notice  that  it  might  be  exercised.  The  point,  therefore,  could 
not  have  been  overlooked  by  either  court.  Moreover,  in  the  Ander- 
son Case,  the  facts  with  respect  to  which  the  defendant  intended  to 
use  the  premises  were  pleaded  precisely  as  they  were  pleaded  and  prov- 
ed here,  not  that  the  use  to  which  the  premises  were  to  be  put  by  the 
purchaser  was  expressly  stipulated  in  the  contract,  but  merely  that 
both  parties  so  understood.  In  such  circumstances,  to  refuse  to  ac- 
cord full  authority  to  the  decision  in  the  Anderson  Case  as  a  con- 
trolling precedent  here  would,  in  my  judgment,  be  a  serious  depar- 
ture from  our  mediod  of  administering  justice  and  render  precedents 
of  but  little  value.    The  present  appeal,  however,  is  after  a  trial,  and 
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Other  points  not  fully  considered  in  the  decision  in  the  Anderson  Case, 
are  presented. 

It  is  alleged  in  the  complaint  that  the  plaintiffs  and  the  owner  of 
the  premises  114  West  Fifty-Eighth  street  had  good  and  marketable 
titles  and  duly  tendered  .deeds  in  accordance  wi3x  their  contracts  on 
the  1st  day  of  August,  1916,  and  demanded  payment  of  the  balance 
of  the  purchase  price,  and  renewed  the  tenders  and  demands  on  the 
adjourned  day,  and  that  the  plaintiffs  had  been  put  to  great  expense, 
in  vacating  possession  of  the  premises,  in  satisfying  mortgages  there- 
on before  their  due  date,  and  in  obtaining  another  place  of  residence, 
to  enable  them  to  perform  the  contract,  and  catmot  be  restored  to  their 
former  position,  and  specific  performance  of  the  contract  was  de- 
manded. The  defendant  interposed  an  answer  on  the  27th  of  Sep- 
tember, 1916,  putting  in  issue  some  of  the  material  allegations  of  the 
complaint  and  alleging  for  a  defense  and  counterclaim  that  it  was 
desirous  of  purchasing  the  said  five  parcels  for  the  purpose  of  de- 
molishing the  buildings  on  the  premises  and  erecting  on  the  entire  plot 
a  factory  building  as  already  stated,  which  facts  were  known  to  the 
plaintiffs,  and  alleging  the  other  material  facts  with  respect  to  the 
adoption  of  the  zoning  resolution  forbidding  the  erection  of  the  struc- 
ture contemplated  on  two  of  the  parcels,  and  that  the  then  owner  of 
the  premises  114  West  Fifty-Eighth  street,  with  whom  defendant  con- 
tracted for  the  purchase  thereof  was  unable  to  perform  the  contract 
on  account  of  the  zoning  resolution,  and  that  the  defendant  was  ready 
on  August  1st,  and  was  still  ready  when  the  answer  was  interposed, 
to  perform  the  contract  on  its  part,  and  it  prayed  for  judgment  dis- 
missing the  complaint,  and  for  a  sale  of  the  property  under  its  lien 
for  the  down  payment,  and  for  the  repayment  thereof.  On  the  27th  of 
September,  1916,  the  defendant  served  an  amended  answer,  in  sub- 
stance to  the  same  general  effect,  but  alleging  the  facts  more  fully. 
The  plaintiffs,  by  a  reply  and  an  amended  rep]^,  put  in  issue  the  ma- 
terial facts  alleged  in  the  defense  and  counterclaim,  and  alleged  that 
the  zone  resolution  was  void,  and,  if  specific  performance  was  not  de- 
creed, they  demanded  judgment  for  their  damages.  The  issues  were 
not  brought  on  for  trial  until  the  24th  of  Octo^r,  1918. 

[2]  The  learned  counsel  for  the  appellants  contends  that,  even 
though  the  Anderson  Case  precludes  a  judgment  in  favor  of  his  cli- 
ents for  specific  performance,  the  defendant  should,  in  any  event,  be 
compelled  to  reimburse  his  clients  for  their  loss  sustained  in  preparing 
to  perform  the  contract,  consisting  of  bonuses  paid  to  tenants  for 
moving, '  bonuses  paid  to  mortgagees  for  accepting  payment  before 
the  debts  secured  thereby  were  due,  and  the  liability  incurred  by  one 
of  the  plaintiffs  in  renting  a  house  to  occupy  on  removing  from  one 
of  the  parcels.  Although  no  facts  analogous  to  these  were  presented 
for  adjudication  in  the  Anderson  Case,  5iat  decision  necessarily  pre- 
cludes a  recovery  by  the  plaintiffs  of  any  of  these  items.  If,  as  held 
in  the  Anderson  Case,  the  title  tendered  was  not  marketable,  and  .the 
defendant  was  not  obliged  to  accept  it,  I  know  of  no  legal  or  equi- 
table rule  or  principle  under  which  the  defendant  should  be  obliged 
to  reimburse  the  plaintiffs  for  any  loss  they  sustained  by  the  prepa- 
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rations  they  made  to  perform  the  contract  which  they  finally  were 
unable  to  perform.  It  appears,  however;  that  on  the  12th  day  of  July, 
1918,  and  before  the  trial,  the  zoning  resolution  was  so  amended  as 
to  exclude  therefrom  the  parcels  on  Fifty-Eighth  street,  so  that  there- 
after diere  was  no  prohibition  against  the  erection  on  the  five  parcels 
of  a  building  such  as  the  defendant  contemplated  erecting  thereon  at 
the  time  the  contract  was  made,  and  intended  to  erect  thereon  im- 
mediately after  taking  title.  The  plaintiff  also  proved  the  adoption 
of  a  prior  resolution  by  the  hoard  of  estimate  and  apportionment  on 
the  23d  of  March,  1917,  amending  the  zoning  resolution  as  follows : 

"(c)  Permit  the  extension  of  an  existing  or  proposed  building  into  a  more 
restricted  district  under  such  conditions  as  will  safeguard  the  character  of 
the  more  restricted  district." 

On  the  12th  day  of  September,  1918,  the  plaintiffs  served  a  sup- 
plemental reply,  in  which  they  pleaded  the  amendment  of  the  zoning 
resolution  adopted  on  the  23d  of  March,  1917,  partly  removing  the 
restriction,  and  the  amendment  of  July  12,  1918,  wholly  removing  it 
It  was,  however,  neither  pleaded  nor  proved  that,  after  the  adoption 
or  either  of  these  resolutions  amending  the  zoning  resolution,  the  plain- 
tiffs made  a  further  tender  of  performance  of  their  contract  based 
thereon,  and  there  is  no  evidence  that  either  amendment  was  drawn 
to  the  attention  of  the  defendant  until  the  service  of  the  supplemental 
reply.  The  first  amendment  of  the  zoning  resolution,  adopted  on  the 
23d  of  March,  1917,  did  not,  I  think,  materially  change  the  status  of 
the  parties,  for  it  did  not  follow  therefrom  that  the  building  the  de- 
fendant contemplated  erecting  would  have  been  permitted  thereun- 
der, and  conditions  might  have  been  exacted  for  safeguarding  the 
character  of  the  restricted  district  which  would  have  materially  af- 
fected the  defendant's  plans  and  purpos'^s.  The  real  point  presented 
by  the  supplemental  reply  and  the  evidence  received  thereunder  is 
as  to  whether,  in  view  of  the  fact  that  the  restriction  had  been  wholly 
removed  at  the  time  of  the  trial,  which  occurred  over  two  years  after 
the  time  defendant  was  to  receive  title,  the  court  should  have  award- 
ed specific  performance,  or  should  have  required  that  the  defendant, 
as  a  condition  of  not  having  a  decree  of  specific  performance  render- 
ed against  it,  reimburse  the  plaintiffs  for  the  losses  they  incurred  in 
the  particulars  specified. 

The  plaintiffs  showed  that,  acting  pursuant  to  the  contract,  which 
required  them  to  deliver  the  premises  unoccupied,  they  expended  pri- 
or to  the  1st  of  August,  1916,  the  day  on  which  the  contract  was  to 
be  consummated,  $7,533.32  in  securing  the  surrender  of  leases  and  in 
moving  and  storing  the  goods  of  one  of  the  plaintiffs,  and  that  one 
of  the  plaintiffs  rented  a  house  known  as  39  West  Fifty-Sixth  street, 
for  his  residence  for  the  term  of  five  years  at  an  annual  rental  of 
$7,000,  and  that  they  were  obligated  to  pay  the  sum  of  $1,005.42  to 
obtain  discharges  of  mortgages,  in  addition  to  the  payment  of  the 
principal  and  interest,  and  that  they  became  obligated  to  pay  as  bro- 
ker's commissions  on  the  sale  the  sum  of  $2,800,  and  on  account  of 
these  items  the  plaintiffs  claimed  a  loss  of  $18,338.64.  The  plaintiffs 
also  claim  that  the  defendant  agreed  to  pay  them  considerably  more 
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than  the  market  value  of  their  property  at  the  time  the  contract  was 
made.  The  contract  price  was  $280,000.  One  expert  called  by  the 
plaintiifs  testified  that  the  market  value  at  that  time  was  only  $200,- 
000,  and  another  testified  that  it  was  $206,000  or  $210,000.  An  ex- 
pert called  by  the  defendant  testified  that  the  market  value  when  the 
contract  was  made  was  $325,033.22,  and  that  its  value  at  the  time  of 
the  trial  was  less.  On  this  evidence  the  plaintiffs  claim  that  the  fa- 
vorable contract  they  entered  into  with  the  defendant  was  worth  up- 
wards of  $80,000  more  than  the  market  value  of  the  premises  they 
agreed  to  convey. 

On  the  other  hand,  the  defendant  showed  that  it  was  not  purchas- 
ing for  investment  or  speculative  purposes,  but  solely  for  the  pur- 
pose of  erecting  said  building  and  conducting  its  business  therein;, 
that  after  making  the  contracts  for  the  purchase  of  the  parcels,  and 
before  it  was  to  take  title,  it  entered  into  a  contract  with  the  Farmers' 
Loan  &  Trust  Company  for  a  loan  of  $350,000  to  be  secured  by  a 
mortgage  on  the  five  parcels  and  to  run  for  five  years,  with  interest  at 
5  per  cent  during  the  course  of  the  construction  of  the  building,  and 
thereafter  with  interest  at  4%  per  cent.,  and  that  the  loan  was  accept- 
ed subject  to  the  approval  of  the  Farmers'  Loan  &  Trust  Company  of 
the  plans;  that  in  the  meantime,  and  before  the  trial,  building  enter- 
prises were  seriously  restricted  by  lawful  regulations  incident  to  the 
war,  and  the  cost  of  building  construction  had  greatly  increased,  and 
that  the  average  increase  thereof  was  approximately  60  per  cent,  above 
the  cost  at  the  time  the  defendant  was  to  take  title,  and  that  it  could 
no  longer  obtain  the  loan  from  the  Farmers'  Loan  &  Trust  Company, 
and  ttuit  the  additional  cost  of  obtaining  such  a  loan  at  the  time  of 
the  trial  would  have  been  approximately  $20,000. 

[3-5]  No  claim  was  made  on  the  trial  that  this  evidence  presented 
by  the  defendant  in  answer  to  the  evidence  offered  by  plaintiffs  under 
the  supplemental  reply  was  not  admissible,  because  not  pleaded.  If, 
therefore,  it  should  have  been  pleaded,  it  is  too  late  now  to  raise  the 
point.  A  reply  is  the  last  pleading  contemplated  by  the  Code  of  Civil 
Procedure  (section  514),  and  any  new  matter  therein  is  necessarily 
deemed  denied,  and  subject  to  any  available  defense  on  the  part  of 
the  defendant.  Of  course,  if  the  plaintiff,  instead  of  serving  a  sup- 
plemental reply,  had  obtained  leave  and  filed  a  supplemental  complaint, 
showing  that  pending  the  action  the  premises  had  been  excepted  from 
the  zoning  resolution,  then  it  would  have  been  necessary  for  the  de- 
fendant, if  it  wished  to  claim  that  circumstances  had  so  changed  that 
it  would  be  inequitable  to  require  it  to  take  title,  to  plead  the  material 
facts  by  an  amended  answer ;  but  sinc^e  the  plaintiffs  saw  fit  to  pre- 
sent this  issue  with  respect  to  their  ability  to  perform,  arising  by 
virtue  of  the  rescission  of  the  zoning  resolution  in  so  far  as  it  af- 
fected the  premises  in  question,  by  a  supplemental  reply  only,  the 
facts  proved  by  the  defendant  showing  that  it  would  have  been  in- 
equitable to  require  it  to  take  title  at  the  time  of  the  trial,  were  clearly 
admissible.  In  fact,  the  r^ord  shows  that  the  plaintiffs  stipulated  that 
they  interposed  no  objection  to  this  evidence  on  the  ground  that  it 
was  not  admissible  under  the  pleadings. 


Digitized  by 


Google 


108  182  NEW  YORK  8UPPLBMENT  (Sttp.  CU 

[6,  7]  I  am  of  the  opinion  that  this  evidence  neither  required,  nor 
.would  it  warrant,  a  decree  for  specific  performance.  The  defendant 
having  been  justified  in  rejecting  title  at  the  time  title  was  tendered, 
the  question  is  whether  the  court  could  or  should  make  it  take  title  up- 
wards of  two  years  thereafter,  when  the  restriction  had  been  re- 
moved. The  learned  counsel  for  the  appellant  relies  on  the  general 
rule  that,  if  the  title  i^  good  at  the  time  of  the  trial,  compensation 
may  be  made  to  the  purchaser  for  any  injury  resulting  to  him  from 
the  delay  and  specific  performance  may  be  decreed.  Clute  v.  Robi- 
son,  2  Johns.  595,  614 ;  Jenkins  v.  Fahey,  73  N.  Y.  355 ;  Haberman  v. 
Baker,  128  N.  Y.  253,  28  N.  E.  370,  13  L.  R.  A.  611;  Haffejr  v. 
Lynch,  143  N.  Y.  241,  38  N.  E.  298.  But  that  general  rule  is  subject 
to  an  exception  recognized  in  Haflfey  v.  Lynch,  supra,  and  in  Schmidt 
v.  Reed,  132  N.  Y.  109,  30  N.  E.  373,  and  by  Chief  Justice  MarshaU 
in  Gamett  v.  Macon  et  al.,  2  Brock.  185,  Fed.  Cas.  No.  5,245,  that  it 
does  not  apply  where  there  has  been  a  material  change  in  the  condi- 
tion of  the  parties  or  of  the  premises,  and  it  would  be  inequitable  to 
grant  the  decree.  If  the  action  had  been  brought  to  trial  prior  to  the 
removal  of  the  restriction,  the  plaintiff  would  not  have  been  entitled 
to  the  decree,  and  when  the  restriction  had  been  removed  the  circum- 
stances had  materially  changed,  both  with  respect  to  the  availability 
of  money  and  the  cost  of  material  and  construction  in  consequence  of 
our  having  entered  into  the  World  War.  This  is  not  like  a  case  of  a 
defect  in  title  which  it  is  within  the  power  of  the  owner  to  remove 
upon  attention  being  drawn  thereto,  and  which  may  be  removed  in  a 
comparatively  short  time.  See  Higgins  v.  Eagleton,  155  N.  Y.  466, 
50  N.  E.  287.  Here  it  was  not  within  the  power  of  the  owners  to 
remove  the  obstacle.  They  had  no  cause  of  action  for  specific  per- 
formance when  the  action  was  begun,  and  I  think  they  acquired  none 
by  the  amendment  of  the  zoning  resolution  nearly  two  years  there- 
after. 

The  pivotal  point,  as  it  seems  to  me,  is :  Would  the  defendant  have 
made  the  contract  at  the  time  the  restriction  was  removed  or  at  the 
time  of  the  trial?  If  conditions  had  remained  the  same,  the  court 
might,  perhaps,  properly  say  that  there  is  no  good  reason  why  it  should 
not  have  made  it  at  the  time  the  title  became  marketable,  as  well  as 
before ;  hut  the  changed  conditions  so  materially  affected  the  defend- 
ant's plans  and  purpose  that  it  cannot,  or  at  least  should  not,  be  held 
that  it  should  have  been  compelled  to  take  title  at  the  time  of  the  trial. 
The  contract  did  not  expressly  declare  that  time  was  of  its  essence, 
and  the  plaintiffs  objected  to  having  it  so  provided  therein;  but  they 
agreed  to  convey  a  marketable  title  on  August  1,  1916,  and  that,  if 
they  should  be  unable  so  to  do,  the  contract  should  be  canceled,  and 
that  they  would,  in  that  event,  repay  to  the  defendant  the  down  pay- 
ment made  by  it.  It  might  be  within  the  province  of  the  court  to  en- 
force specific  performance  of  the  contract,  if  the  restriction  had  been 
removed  within  a  reasonable  time  after  August  1st,  and  before  con- 
ditions had  materially  changed  to  the  prejudice  of  the  purchaser ;  but 
here  the  provisions  of  the  contract  with  respect  to  delivery  of  pos- 
session free  from  occupancy  show  that  time  was  substantially  of  die 
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essence  of  the  contract,  and  I  think  it  would  be  most  inequitable  to 
hold  the  defendant  indefinitely  bound  by  the  contract,  which  expressly 
provided  for  its  cancellation  in  the  event  that  a  marketable  title  was 
not  tendered  at  a  specified  time  more  than  two  years  before  the  trial- 
See  Wells  V.  Smith,  7  Paige,  22,  31  Am.  Dec.  2/4;  West  v.  Guaranty 
Trust  Co.,  162  App.  Div.  301,  147  N.  Y.  Supp.  421 ;  Toole  v.  Toole, 
112  N.  Y.  333,  19  N.  E.  682,  2  L.  R.  A,  465,  8  Am.  St.  Rep.  750; 
Lloyd  V.  CoUett,  4  Brown's  Ch.  R.  469;  Gale  v.  Archer,  42  Barb.  320; 
Rice  V.  Barrett,  99  N.  Y.  404,  2  N.  E.  43;  Goldsmith  v.  Guild,  10 
Allen  (Mass.)  239;  Schmidt  v.  Reed,  132  N.  Y.  109,  30  N.  E.  373; 
Jackson  v.  Edwards,  22  Wend.  498;  WiUard  v.  Tayloe,  8  WaU.  557, 
19 1^  Ed.  501.  ,  . 

[8]  There  is  no  force  in  the  contention  that  the  provisions  of" the 
defendant's  answer  and  amended  answer,  by  which  it  then  manifested 
readiness  and  willingness  to  perform  the  contract,  but  only  asked,  for 
the  return  of  the  down  payment,  and  not  for  specific  performance, 
should  be  construed  as  a  manifestation  of  willingness  to  perform  and 
to  accept  performance  at  the  time  of  the  trial.  When  it  interposed 
its  answer  and  amended  answer,  we  had  not  entered  the  war,  and  the 
conditions  existing  at  the  time  the  contract  was  made  had  not  ma- 
teriallv  changed;  but  it  proved  that  they  had  so  changed  long  be- 
fore the  trial.  The  fact  that  the  purpose  for  which  the  defendant  de- 
sired the  parcels  was  not  recited  in  tiie  contract  is  no  answer  to  these 
views,  for  it  sufficiently  appeared  by  the  contract  that  the  purchaser 
had  a  particular  plan  and  purpose  in  mind,  for  which  it  desired  more 
land  than  the  plaintiffs  had  to  sell,  and  did  not  desire  the  plaintiffs' 
land  unless  it  could  obtain  the  other  land,  and,  moreover,  the  plain- 
tiffs were  fully  aware  of  the  purpose  for  which  the  defendant  was 
acquiring  the  property.  Consequently  a  diange  in  circumstances  af- 
fecting such  purpose  was  even  more  material  to  the  purchaser  than 
a  material  depreciation  in  the  market  value  of  the  premises  in  the 
meantime,  wWch  was  recognized  in  Gamett  v.  Macon,  supra,  as  a 
sufficient  answer  to  a  demand  for  specific  performance. 

The  case  is  one  of  great  hardship  to  both  parties,  but  I  fail  to  see 
any  principle  upon  which  the  defendant  should  be  compelled  to  make 
good  the  plaintiffs'  loss. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  MERRELL,  J.,  concur. 

PAGE,  J.  (dissenting).  Mr.  Justice  LAUGHLIN  states  that  the 
decision  in  the  case  of  Anderson  v.  Steinway  &  Sons,  178  App.  Div. 
507,  165  N.  Y.  Supp.  608,  affirmed  221  N.  Y.  639,  117  N.  E.  575,  is 
controlling  in  the  present  case,  and  that  "it  necessarily  follows  that 
the  defendant  was  not  obliged  to  take  the  title  tendered  either  on  the 
1st  or. the  31st  day  of  August."  I  do  not  concur  in  this  conclusion. 
The  Anderson  Case  came  before  this  court  on  an  appeal  from  an  order 
granting  plaintiffs'  motion  for  judgment  on  the  pleadings,  consisting 
of  the  comi^aint,  answer  containing  a  defense  and  counterclaim,  and 
demurrers  to  the  latter  for  insufficiency.    The  present  ca^. is  aJEi  ap- 
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peal  from  a  final  judgment  after  the  trial  of  the  issues  raised  by  the 
complaint  and  answer  containing  substantially  the  same  defense  and 
counterclaim,  the  allegations  of  which  were  controverted  by  replies. 
In  the  Anderson  Case  the  facts  alleged  in  the  defense  and  counter- 
claim were  admitted.  Here  they  are  controverted,  and  the  evidence 
tending  to  support  or  disprove  the  facts  is  before  us.  The  authority 
of  the  Anderson  Case  was  closely  limited  by  the  Court  of  Appeals  to 
one  proposition,  for  the  opinion  of  that  court  states : 

"It  appears  fr6m  the  contract  In  controversy  and  the  pleadings  that  It  was 
understood  by  the  contracting  parties  to  be  wholly  dependent  npon  the  de- 
fendant obtaining  title  to  plaintiffs'  and  other  real  property,  mentioned  in  the 
contract,  the  title  to  aU  of  which  was  to  be  taken  solely  for  a  purpose  whidi 
has  either  been  prevented  by  the  ordinance  in  question  or  can  only  be  carried 
out  after  successfully  maintaining  in  the  courts  that  such  ordinance  is  un* 
constitutional  and  it  would  be  inequitable  in  this  case  to  decree  specific  per- 
formance. The  opinion  of  Justice  Scott  of  the  Appellate  Division,  so  far  as 
it  discusses  the  question  upon  which  we  place  our  decision,  is  approved." 

From  the  admitted  facts  in  that  case  it  appeared  that  it  was  under- 
stood that  the  property  was  taken  solely  for  use  for  business  pur- 
poses, which  had  been  prevented  by  the  building  zone  restriction,  if 
valid,  or,  if  not  valid,  it  would  require  action  in  the  courts  to  relieve 
the  property  from  the  inhibition,  and  that  the  defendant  should  not 
be  compelled  to  take  property  that  he  could  not  use  for  the  sole  pur- 
pose for  which  it  was  purchased,  or  to  buy  a  lawsuit.  Mr.  Justice 
Scott  in  his  opinion  stated : 

"Neither  party  to  the  contract  could,  when  It  was  made,  have  reasonably 
anticipated  that,  before  the  time  came  for  closing  the  title,  the  law-making 
power  would  step  in  and  impose  such  restrictions  upon  the  use  of  the  property 
as  would  render  it  useless  ♦  •  •  for  the  only  purpose  for  which  it  sought 
to  acquire  it."    178  App.  Div.  615, 166  N.  Y.  Supp.  613. 

And  again: 

"After  the  contract  was  made  the  law-making  power  steps  In,  and  takes 
action  which  makes  it  impossible  for  the  plaintiff  to  convey  what  she  had 
intended  and  expected  to  convey,  and  for  defendant  to  acquire  what  it  had 
intended  and  expected  to  acquire."    178  App.  Div.  514, 165  N.  Y.  Supp.  612. 

If  the  facts  upon  which  the  decision  in  the  Anderson  Case  was  pred- 
icated were  not  established  by  the  proof  in  the  present  case,  then  the 
two  cases  are  clearly  distinguishable,  and  the  Anderson  Case  would 
have  no  controlling  effect  on  the  decision  in  this  case. 

First.  Was  it  an  essential  element  of  the  contract  that  it  and  the 
other  property  could  be  devoted  to  a  business  use  ?  There  is  no  claim 
made  that  the  contract  does  not  contain  the  entire  engagements  of  the 
parties,  or  that  anything  was  omitted  therefrom  by  mutual  mistake 
or  by  fraud.  It  is  the  usual  contract  for  the  sale  of  real  estate.  The 
only  unusual  feature  is  the  reference  to  a  contract  simultaneously 
made  with  another  party  for  the  purchase  of  her  real  estate  and  mak- 
ing the  performance  of  this  contract  dependent,  not  alone  on  the 
marketability  of  the  property  therein  described,  but  also  on  the  mar- 
ketability of  the  other  property.  The  contract  is  expressed  in  clear 
and  unambiguous  terms.    There  is  therefore  no  room  for  const;:uc- 
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tion  or  resort  to  prior  negotiations  to  ascertain  the  intention  of  the 
parties.  It  is  well  settled  that  it  is  not  in  the  province  of  the  court  to 
change  the  terms  of  a  contract  which  has  been  entered  into,  even 
thou^  it  be  a  harsh  and  unreasonable  one.  Nor  will  the  dictates  of 
equity  be  followed,  if  by  so  doing  the  terms  of  the  contract  are  ig- 
nored, for  the  folly  or  unwisdom  of  a  contract  is  not  for  the  court 
to  pass  upon.  Its  terms,  however  onerous  they  may  be,  must  be  en- 
forced according  to  the  clear  meaning  of  the  language  used,  and  the 
intention  of  the  parties  using  the  language  must  be  determined  by 
its  contents  alone.  The  contract  in  suit  was  prepared  with  care  and 
deliberation;  several  proposed  contracts  were  prepared  and  rejected. 
This  contract  was  adopt^  by  the  parties  as  expressive  of  their  delib- 
erate intention.  The  court  cannot  make  a  new  contract  for  the  par- 
ties, nor  read  into  this  one  terms  and  conditions  that  the  parties  have 
not  expressed.  If,  as  claimed  by  the  defendant,  the  sole  object  of  buy- 
ing this  property  was  to  erect  upon  it  a  business  building,  and  if,  un- 
less it  could  be  used  for  that  purpose,  it  was  not  to  be  required  to 
take  title,  a  provision  to  that  effect  should  have  been  incorporated  in 
the  contract.  In  the  absence  of  such  a  provision,  I  can  find  no  jus- 
tification in  law  or  equity  for  refusing  specific  performance  on  the 
ground  that  such  was  the  unexpressed  understanding  of  one  party. 

In  this  case  there  was  no  change  in  the  law  between  the  time  of  the 
signing  of  the  contract  and  the  closing  of  title,  nor  was  there  any  re- 
striction put  upon  the  use  of  the  property  that  could  not  have  been 
reasonably  apprehended.  The  Legislature  in  1914  conferred  the  pow- 
er on  the  board  of  estimate  and  apportionment  of  the  city  of  NeW 
York  to  divide  the  city  into  districts  and  regulate  and  restrict  the  lo- 
cation of  buildingt  designed  for  specific  uses  within  such  districts. 
Laws  1914,  c.  470,  adding  sections  242a  and  242b  to  the  Greater  New 
York  Charter.  In  1916  this  act  was  amended.  Laws  1916,  c.  497. 
The  amendment  to'  section  242b,  which  is  applicable  herein,  merely 
delegated  the  further  power  to  the  board,  from  time  to  time,  to  amend, 
supplement,  or  change  the  regulations  or  districts.  The  statute  pro- 
vided for  the  appointment  of  a  commission  to  recommend  the  bound- 
aries of  districts  and  appropriate  regulations  and  restrictions  to  be 
imposed  therein ;  that  the  commission  shall  make  a  tentative  report  and 
hold  pubUc  hearings  thereon  before  submitting  its  final  report  to  the 
board ;  that  the  board  shall  not  determine  the  boundaries  of  any  dis- 
trict, nor  impose  any  regulation  until  after  the  final  report  of  the 
commission;  that  after  such  final  report  the  board  shall  afford  per- 
sons interested  an  opportunity  to  be  heard,  at  a  time  and  place  to  be 
specified  in  a  notice  of  hearing  to  be  published  for  10  consecutive 
days  in  the  City  Record.  The  board  of  estimate  and  apportionment 
appointed  the  commission  on  June  26,  1914,  and  the  commission  made 
reports  to  the  board  on  March  10,  1916,  and  June  2,  1916.  Therefore, 
although  the  building  zone  resolution  was  not  finally  adopted  until  aft- 
er the  signing  of  the  contract  for  the  sale  of  the  property  in  suit,  there 
was  no  change  in  the  law,  nor  sudden  or  unexpected  action  by  the  pubr 
lic  authorities,  restricting  the  use  of  the  Fifty-Eighth  street  property. 
It  is  to,  be  presumed  that  the  board  and  the  commission  proceeded 
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regularly  and  in  exact  compliance  with  the  statute.  Then  there  must 
have  been  public  hearings  before  the  commission  between  March  10 
and  June  2,  1916,  and  public  hearings  before  the  board  of  estimate  and 
apportionment  between  June  2  and  July  25,  1916,  when  the  building 
zone  resolution  was  adopted. 

The  act  authorizing  the  zoning  of  the  city  was  passed  more  than  two 
years  before  the  contract  was  signed.  That  the  act  was  to  be  put  in 
effect  was  open  and  notorious.  The  final  report  of  the  commission 
had  been  delivered  to  the  board  of  estimate  and  apportionment  27  days 
prior  to  the  signing  of  this  contract.  The  sl^htest  investigation  would 
have  shown  that  the  action  of  the  board  was  imminent,  and  also  would 
have  disclosed  the  fact  that  the  Fifty-Eighth  street  property  was 
within  the  district  restricted  to  residence  purposes.  If  this  restricted 
use  interfered  with  the  purposes  for  which  the  defendant  desired  the 
property,  the  failure  to  provide  against  it  in  the  contract  must  be 
chargeable  to  its  own  inattention  and  neglect. 

Nor  can  it  be  claimed  that  the  building  zone  resolution  was  an  in- 
cumbrance on  the  property,  so  that  it  woiSd  render  the  title  unmarket- 
able. The  law  authorizing  the  division  of  the  city  into  building  zones 
was  an  exercise  of  the  police  power  of  the  state,  and  all  property  is 
subject  to  such  restrictions  as  the  state  in  its  sovereign  power  may 
deem  necessary  for  the  health,  safety,  or  morality  of  the  people.  Un- 
der this  power,  laws  have  frequently  been  passed  regulating  the  ma- 
terials which  shall  be  used  in  buildings,  prescribing  the  height  of  build- 
ings, and  prohibiting  the  erection  of  buildings  for  certain  purposes 
within  specified  districts.  Lands  are  held  and  contracts  with  respect 
thereto  are  made  with  the  knowledge  of  and  subject  to  this  power  in 
the  state  to  regulate  the  use  of  the  property.  This  regulation  means 
that  the  owner  is  required  to  exercise  his  right  in  conformity  with  the 
demands  of  public  welfare,  while  at  the  same  time  he  is  left  in  the 
substantial  enjoyment  of  his  property  with  its  essential  incidents.  That 
a  valid  regulation  under  the  police  power  does  not  create  an  incum- 
brance, or  render  the  title  unmarketable,  follows  as  a  necessary  con- 
clusion; for,  if  it  did,  it  would  be  a  taking  of  the  property  without 
compensation,  and  would  for  that  reason  be  void.  Forster  v.  Scott, 
136  N.  Y.  577,  32  N.  E.  976,  18  L.  R.  A.  543.  In  the  case  of  Ander- 
son v.  Steinway  &  Sons,  supra,  Justice  Scott  stated : 

''So,  If  defendant  had  contracted  to  buy  the  property  in  auestion  here  after 
the  so-called  zoning  resolution  had  been  adopted  by  the  board  of  estimate  and 
apportionment,  and  had  become  a  part  of  the  public  law,  it  may  well  be  that 
it  could  not  be  heard  to  object  to  taking  title  because  of  the  restrictions  im- 
posed upon  the  use  of  the  property  by  such  resolution." 

We  have  above  pointed  out  the  distinction  between  the  present  case 
and  the  Anderson  Case  in  this  regard — that  the  proof  in  this  case 
showed  that  the  right  to  regulate  had  been  conferred  on  the  municipal 
authorities  long  prior  to  the  making  of  this  contract,  and  that  this 
specific  regulation  was  so  notorious  and  imminent  that  die  parties  were 
chargeable  with  notice  of  it,  and  must  be  held  to  have  contracted  with 
this  regulation  in  mind.  Hence  they  are  in  the  same  position  as  though 
the  contract  had  been  made  after  the  zoning  resolution  was  passed. 
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The  only  case  which,  to  my  knowledge,  holds  a  valid  regulation  un- 
der the  police. power  to  create  an  incumbrance  on  property  which  would 
excuse  performance  of.  a  contract  made  after  the  enactment  of  the 
regulation,  is  Lincoln  Trust  Co.  v.  Williams  Building  Corporation, 
183  App.  Div*  225,  169  N.  Y.  Supp.  1045,  recently  decicted  by  a  three 
to  two  vote  of. my  Associates,  and  which,  for  the  reason  above  stated, 
I  cannot  accept  as  controlling. 

In  my  opinion,  on  the  1st  day  of  August,  1916,  the  plaintiffs  and  Mrs. 
Flagg  tendered  deeds  which  conveyed  the  property  to  the  defendant  in 
exact  conformity  with  the  terms  of  the  written  contract.  The  refusal 
of  the  defendant  to  accept  the  tender  and  perform  on  its  part  was  un- 
justified. 

At  the  time  of  the  trial,  the  excuse  that  the  defendant  had  given 
for  refusing  to  perform  had  been  removed.  On  March  23,  1917,  the 
board  of  estimate  and  apportionment  modified  the  building  zone  res- 
olutiori  by  changing  Fifty-Eighth  street  between  Sixth  and  Seventh 
avenues  from  a  residential  to  a  business  district.  The  plaintiffs  there- 
upon served  a  supplemental  reply,  setting  up  this  fact.  The  defend-^ 
ant  did  not  serve  a  supplemental  answer,  alleging  changes  of  condi- 
tion which  might  relieve  it  from  being  at  this  time  compelled  to  per- 
form. As  the  case  stood  at  the  opening  of  the  trial,  therefore,  the 
condition  was  as  follows:  The  plaintiffs  were  demanding  specific 
performance  of  the  contract  The  defendant  had  set  up  the  restric- 
tion on  the  use  of  the  Fifty-Eighth  street  property  by  the  building  zone 
resolution,  claiming  that  by  reason  thereof  the  plaintiffs  could  not 
perform  the  contract,  but  that  the  defendant  was  at  the  time  of  dos- 
ing title  and  still  is  ready  and  willing  to  perform.  The  objection  to 
the  title  had  been  abrogated.  It  was  stipulated  on  the  trial  that  the 
plaintiffs  and  Mrs.  Flagg  have  at  all  times  been  ready  and  willing  to 
deliver  to  the  defendant  the  deeds  of  the  respective  properties  in  the 
form  provided  in  their  respective,  contracts,  duly  executed  and  ac- 
knowledged by  them,  resp«:tively,  and  with  proper  revenue  stamps 
attached  to  the  deeds,  upon  the  payment  of  the  balance  of  the  pur- 
chase price.  Therefore  it  was  not  necessary  to  make  a  further  ten- 
der of  performance.  If  the  zoning  resolution  was  to  be  deemed  an 
incumbrance,  it  had  been  removed  at  the  time  of  the  trial. 

It  is  well  settled  that  a  purchaser  will  be  required  to  perform  spe- 
cifically, if  the  title  is  good  at  the  time  of  the  trial,  even  though  de- 
fective at  the  time  fixed  for  the  performance  of  the  contract.  Bald- 
win V.  Salter,  8  Paige,  473 ;  Diutch  Reformed  Church  v.  Mott,  7  Paige, 
77,  85,  32  Am.  Dec.  613 ;  Brown  v.  Haff,  5  Paige,  235,  241,  28  Am. 
Dec.  425 ;  Jenkins  v.  Fahey,  73  N.  Y.  355,  359;  Schmidt  v.  Reed,  132 
N.  Y.  108,  30  N.  E.  373;  Haffey  v.  Lynch,  143  N.  Y.  241,  38  N.  E. 
298;  Pakas  v.  Clarke,  136  App.  Div.  492,  493,  121  N.  Y.  Supp.  192, 
affirmed,  203  N.  Y.  534,  96  N.  E.  1124.  In  such  cases  performance 
is  decreed  as  of  the  date  of  the  judgment,  or  as  of  the  time  when  the 
defect  was  cured,  and  not  of  the  original  date  of  closing  the  title  under 
the  contract.  The  prevailing  opinion  acknowledges  the  rule,  but  says 
it  should  not  be  given  effect,  because  of  changed  conditions ;  not  that 
the  defendant  has  purchased  other  property,  but  because  it  would  now,. 
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owing  to  tl.e  advance  in  the  cost  of  materials,  find  it  more  expensive 
to  build,  and,  if  it  desired  to  borrow  money  for  building,  it  would  find 
it  difficult.  No  such  defense  was  pleaded,  but  the  court  felt  it  would 
be  inequitable  under  such  circumstances  to  enforce  the  contract,  and 
has  denied  the  plaintiffs  relief,  and  adjudged  a  lien  upon  the  premises 
for  the  amount  of  the  down  payment,  and  directed  a  foreclosure  and 
sale.  Why  a  court  of  equity  should  feel  moved  to  these  extremes  in 
behalf  of  this  defendant  is  beyond  my  comprehension.  The  plain- 
tiffs have  ever  been  ready,  willing,  and  able  to  carry  out  the  contract 
according  to  its  exact  terms.  In  order  to  be  able  to  do  so,  it  was 
necessary  that  the  premises  be  vacated  by  its  occupants. 

The  plaintiffs  expended  the  sum  of  $7,533.32  in  securing  the  sur- 
render of  unexpired  leases  of  premises  109  and  111  West  Fifty-Sev- 
enth street  and  in  moving  and  storing  goods  of  plaintiffs  from  113 
West  Fifty-Seventh  street.  To  secure  another  residence  for  their  oc- 
cupancy, they  entered  into  a  lease  of  another  residence  for  a  tferm  of 
five  years  at  an  annual  rental  of  $7,000.  At  the  time  of  the  signing 
of  the  contract  there  were  certain  mortgages  upon  the  plaintiffs'  prem- 
ises, which  were  not  due  until  dates  subsequent  to  that  fixed  for  clos- 
ing of  title,  which  defendant  required  to  be  satisfied  prior  to  the  de- 
livery of  the  deed.  In  order  to  be  in  position  to  carry  out  the  terms 
of  the  contract,  the  plaintiffs  were  required  to  and  did  pay  additional 
interest  and  expenses,  amounting  to  $1,005.42.  The  plaintiffs  also 
became  and  are  obligated  to  pay  the  usual  broker's  commission  upon 
the  sale  in  the  suni  of  $2,800.  This  loss  they  must  bear,  and  in  ad- 
dition return  the  down  payment  with  interest.  Because,  first,  the  pur- 
chaser intended  to  use  the  property  for  a  purpose  not  disclosed  by  the 
contract,  which  use  was  about  to  be  prohibited  under  authori^  of 
existing  law ;  and  if  the  ability  to  make  such  use  of  the  property  had 
been  made  a  condition  precedent  to  the  taking  of  title,  the  sellers  might, 
and,  as  the  fact  of  the  impending  imposition  of  the  restriction  was 
notorious,  in  all  probability  would,  have  declined  to  sign  the  contract. 
Second,  because  the  conditions  as  to  material  and  money  market  have 
changed — a  defense  of  doubtful  potency,  if  pleaded,  but  which  was 
not  even  pleaded.  In  my  opinion,  such  a  result  is  contrary  to  the 
equities  of  the  case. 

The  judgment  should  be  reversed,  with  costs,  and  a  specific  per- 
formance of  the  contract  decreed  as  of  August  1,  1916,  with  costs. 

SMITH,  J.,  concurs  in  result. 
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PEOPLB  ▼.  BROWN. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department.    May  7,  1920.) 

Kecelving  stolen  goods  ^»7(6)— Parcbasfcig  property,  wttbout  Iniiiiirlnr  ae 
to  seller's  nijit  to  sell,  not  offense. 

Where,  under  an  information  charging  the  receiving  of  stolen  property, 
knowing  it  to  have  been  stolen,  the  evidence  showed  that  defendant  was 
a  jnnk  dealer,  and  bought  the  metal  alleged  to  have  been  stolen  without 
ascertaining  by  investigaticn  that  person  selling  It  had  a  legal  ri^t  to 
do  so,  contrary  to  Penal  Law,  §  1308,  a  judgment  of  conviction  must  be 
reversed,  since  one  crime  was  charged,  and  a  distinct  and^  purely  statutory 
crime  was  proven.  • 

Appeal  from  Court  of  Special  Sessions  of  New  York  County. 

Philip  Brown  was  convicted  of  receiving  stolen  property  in  the  sec- 
ond degree,  and  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  RICH,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

Joseph  Weber,  of  New  York  City  (Abraham  Harawitz,  of  New 
York  City,  on  the  brief),  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  F.  Lewis, 
Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

JAYCOX,  J.  The  evidence  in  this  case  failed  to  support  the  infor- 
mation. The  information  was  the  ordinary  information  for  receiving 
stolen  property  knowing  the  same  to  have  been  stolen.  The  evidence, 
on  the  contrary,  tended  to  show  that  the  defendant  was  a  dealer  in  junk, 
and  that  he  bought  metal  in  the  form  of  ingots  without  ascertaining  by 
dihgent  inquiry  that  the  person  selling  or  delivering  the  same  had  a  le- 
gal right  so  to  do,  contrary  to  the  provisions  of  section  1308  of  the  Pe- 
nal Law  (Consol.  Laws,  c.  40).  That  it  was  for  the  crime  last  described 
of  which  the  defendant  was  convicted,  and  not  the  ordinary  receipt  of 
stolen  property  with  knowledge  that  it  was  stolen,  is  made  evident 
by  the  court's  ruling  upon  the  defendant's  motion  to  dismiss  the  infor- 
mation at  the  close  of  the  people's  case.  This  motion  was  based  upon 
a  lack  of  proof  of  the  knowledge  of  the  defendant  that  the  property 
had  been  stolen.    The  district  attorney  then  asserted: 

"There  doesn't  have  to  be.  The  law  says  they  mnst  diligently  inquire  and 
find  out  whether  they  have  the  right  to  sell  these  things  to  junk  dealers. 

"The  Court:  The  Ck)de  prescribes  just  what  the  defendant  must  do  when 
"he  purchases  certain  metal.  He  buys  at  his  peril  unless  he  makes  such  in- 
quiry.   The  motion  is  denied.'* 

A  motion  was  then  made  to  dismiss  on  the  ground  of  variance,  and 
this  was  denied. 

Upon  the  argument  of  this  appeal  the  learned  district  attorney  did 
not  attempt  to  escape  the  conclusion  that  the  defendant  had  been 
convicted  under  that  portion  of  section  1308  of  the  Penal  Law  which 
forbids  a  dealer  in  or  collector  of  junk  to  buy  or  receive  any  metal 
in  the  form  of  ingots,  bars,  etc.,  without  ascertaining  by  diligent  in- 
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quiry  that  the  person  selling  or  delivering  the  same  has  a  kgal  right 
to  do  so.  His  contention  is  that  the  conviction  is  justified  under  Peo- 
ple V.  Sullivan,  173  N.  Y.  122,  65  N.  E.  989,  63  L.  R.  A.  353,  93  Am. 
St.  Rep.  582,  People  v.  Schermerhom,  203  N.  Y.  57,  96  N.  E.  376, 
People  V.  Wolter,  203  N.  Y.  484,  97  N.  E.  30,  People  v.  Friedman, 
205  N.  Y.  164,  98  N.  E.  471,  45  L.  R.  A.  (N.  S.)  55,  and  People  v. 
Giusto,  206  N,  Y.  67,  99  N.  E.  190.  Those  cases  held  that,  under  an 
indictment  charging  murder  in  the  first  degree  in  the  common-law 
form,  the  prosecution  may  establish  that  the  killing  was  done  with 
premeditation  and  intent  to  effect  the  death  of  the  person  killed,  or 
that  it  was  done  in  the  commission  of  a  felony  without  intent  to  kill. 
The  distinction  between  those  cases  and  the  present  case  is  that  a  kill- 
ing of  a  human  being  under  any  of  the  circumstances  mentioned  con- 
stituted the  crime  of  murder  at  common  law.  Therefore,  having 
charged  in  the  indictment  murder  in  the  common-law  form,  the  prose- 
cution was  entitled  to  prove  its  commission  in  any  of  the  methods 
recognized  by  the  common  law. 

The  same  rule,  however,  does  not  apply  when  the  acts  charged  as 
a  crime  constitute  a  crime  at  common  law,  but  the  proof  offered  is  of 
acts  which  did  not  constitute  a  crime  at  common  law.  This  distinction, 
I  think,  is  made  clear  in  People  v.  Dumar,  106  N.  Y.  502,  13  N.  E. 
325.  The  defendant  in  that  case  was  indicted  in  the  common-law 
form  for  grand  larceny.  The  indictment  charged  that  the  defendant 
^'unlawfully  and  feloniously  did  steal,  take,  and  carry  away."  The 
,  proof  established  that  the  crime  of  grand  larceny  was  committed  by 
obtaining  the  property  in  question  by  means  of  false  representations 
and  a  false  writing.  The  Court  of  Appeals  held  this  to  be  a  fatal 
variance.  The  indictment  was  held  to  be  good  at  common  law.  The 
court,  however,  said  (106  N.  Y.  at  page  507,  13  N.  E.  326) : 

"Under  the  former  system  a  substatitial  distinction  was  recognized  between 
the  crimes  of  larceny  ♦  ♦  •  and  false  pretenses.  *  ♦  ♦  In  order  to 
constitute  larceny,  there  must  have  been  a  taking  of  personal  property  against 
the  wiU  of  the  owner.  The  other  offense  could  not  be  confounded  with  it. 
In  either  case  the  property  may  have  been  obtained  by  artifice  or  fraud; 
but  if  in  one  the  owner  intended  to  part  with  his  property  absolutely,  and  to 
convey  it  to  the  defendant,  but  in  the  other  intended  only  to  part  with  the 
temporary  possession  for  a  limited  and  specific  purpose,  retaining  the  owner- 
ship in  himself,  the  latter  case  would  be  larceny,  but  the  former  would  not 
It  was  therefore  uniformly  held  that  if  a  person,  through  the  fraudulent  repre- 
sentations of  another,  delivered  to  him  a  chattel,  intended  to  pass  the  prop- 
erty in  it,  the  latter  could  not  be  indicted  for  larceny,  but  only  for  obtaining 
the  chatty  under  false  pretenses.*' 

In  the  present  case  the  crime  charged  iti  the  information,  receiv- 
ing stolen  goods  knowing  the  same  to  have  been  stolen,  was  an  offense 
at  common  law.  Bishop,  New  Criminal  Law,  699.  .  The  offense  of 
which  the  defendant  has  been  convicted  is  purely  statutory.  The  rea- 
sons for  this  legislation  are  clearly  set  forth  in  People  v.  Rosenthal, 
197  N.  Y.  394,  399,  90  N.  E.  991,  46  L.  R.  A/CN.  S.)  31.  Section  1308 
of  the  Penal  Law  treats  generally. of  receiving  stolen  or  wrongfully 
acquired  property,  but  under  its  provisions  the  crime  therein  men- 
tioned may  be  committed  in  two  ways,  one  of  which  was  recognized 
by  the  common  law  and  the  other  was  unknpwh  to  the  common  law.' 
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This  leads  us  to  the  conclusion  that  the  defendant  has  been  convict- 
ed under  an  information  which  charged  one  state  of  facts  as  constitut- 
ing criminally  receiving  stolen  ijroperty  while  the  proof  was  of  a  to- 
tally different  state  of  facts,  which,  by  the  Code,  also  constituted  that 
crime.  The  difficulty  was  that  the  crime  as  charged  was  not  proved, 
and  the  crime  as  proved  was  not  charged  People  v.  Dumar,  supra. 
The  judgment  of  conviction  should  be  reversed,  and  a  new  trial 
ordered.    All  concur. 


(191  App.  Dlv.  795) 

PBOPLB  V.  McPORLAND. 

(Supreme  Court,  Appellate  BlTlsion,  Second  Department    May  14, 102iD.) 

L  Criminal  law  ^=»511(2)— Test  as  to  sulflciency  of  e¥ide|iee  corroborative  of 
aecompliee  stated. 

0>de  Cr.  Proc.  (  899,  requiring  an  aecomplioe  to  be  corroborated  by 
eTidenee  tending  to  connect  defendant  with  the  commission  of  the  crime, 
does  not  require  that  the  corroborative  evidence  be  sufficient  to  prove  de- 
defendant's  guilt,  or  that  such  corroboration  extend  to  all  the  elements  of 
the  crime,  notwithstanding  Penal  Law,  |  2018,  nor  be  wholly  inconsistent 
with  the  theory  of  defendant's  innocence;  but  such  evidence  must  be 
from  an  independent  souree  as  to  some  material  fact  tending  to  show, 
not  only  that  the  crime  has  been  committed,  but  that  the  defendant  was 
implicated  in  it 

2.  Criminal  law  <8=s>511(2)— Evidenee  held  not  to  corroborate  accomplice. 

In  prosecution  for  larceny,  evidence  held  insufficient  to  sustain  con- 
viction, in  that  there  was  no  evidence  in  corroboration  of  testimony  of  an 
accomplice  tending  to  connect  or  impUcate  defendant  in  the  commission 
of  the  crime. 

• 

Appeal  from  Queens  County  Court. 

James  E.  McPorland  was  convicted  of  g^and  larceny  in  the  second 
degree  and  he  appeals.    Reversed,  and  new  trial  ordered.     , 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

K.  Henry  Rosenberg,  of  New  York  City,  for  appellant. 
William  F.  Ryan,  of  Jamaica  (Denis  O'Leary,  Dist.  Atty.,  and  Har- 
ry Van  Alst,  both  of  Long  Island  City,  on  the  brief),  for  the  People. 

BLACKMAR,  J.  This  appeal  presents  the  question  whether  an 
accomplice  was  corroborated  by  evidence  which  tended  to  connect  the 
defendant  with  the  commission  of  the  crime.  Section  399,  Code  Cr. 
Proc. 

The  defendant  maintained  a  garage  on  Greenwood  avenue,  Rich- 
mond Hill,  where  he  conducted  an  express  business.  Cleary,  a  liquor 
dealer,  for  lack  of  room  in  his  own  place,  left  with  defendant  on 
storage  two  barrels  of  whisky.  The  testimony  upon  which  the  de- 
fendant was  convicted  was  mainly  given  by  Kender,  who  was  em- 
ployed by  defendant  occasionally  as  a  helper.  Kender  testified  that 
on  the  15th  of  Diecember  defendant  told  him  he  was  short  of  money, 
and  arranged  with  him  to  take  two  barrels  of  whisky  from  the  garage 
and  seU  them  to  a  saloon  keeper  named  Max  Gordon,  whose  place 
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of  business  was  on  Jamaica  avenue;  that  defendant  scraped  the 
serial  numbers  off  the  barrels  and  painted  the  heads  white;  that 
defendant  broke  the  lock  of  the  door  of  the  garage,  in  order  to  give  it 
the  appearance  of  having  been  burglarized;  that  after  looking  in 
vain  for  a  wagon  to  take  the  whisky  over  to  Gordon's  place,  Kender, 
at  defendant's  direction,  loaded  the  whisky  at  night  on  an  automobile 
truck  owned  by  defendant,  took  the  whisky  to  Gordon's  saloon,  atnd 
received  from  Gordon  the  sum  of  $140,  leaving  the  truck  in  the 
street ;  that  defendant  came  to  his  home  in  the  morning,  received  the 
$140,  and  gave  him  $30  for  his  services.  Shortly  after  the  theft  Ken- 
der left  for  Philadelphia,  where  he  found  employment,  but  soon 
returned  to  Brookl3m  on  foot,  and  gave  information  of  the  connection 
of  defendant  with  the  commission  of  the  crime. 

The  following  evidence  is  relied  on  by  the  district  attorney  to  cor- 
roborate the  accomplice:  (1)  The  testimony  of  Render's  wife  that 
early  in  the  morning  of  December  16th  the  defendant  came  to  her 
house,  told  her  that  the  automobile  had  been  stolen,  went  with  Kender 
into  the  kitchen,  stayed  there  about  ten  minutes,  and  left,  and  that 
after  he  left  Kender  gave  her  $25.  (2)  The  testimony  of  the  chauf- 
feur, SchefHer,  that  Kender,  in  the  defendant's  presence,  told  him 
to  back  in  the  truck,  and  it  was  backed  in  alongside  the  two  barrels  of 
whisky.  (3)  The  testimony  of  Peters,  who  found  the  truck  near  a 
police  station,  where  Kender  says  he  was  directed  by  the  defendant 
to  leave  it.  (4)  The  testimony  of  Cleary,  who  deposed  that  the 
defendant  suggested  to  him  that  the  tax  should  not  be  paid  upon  the 
whisky. 

[f,  2]  The  statute  does  not  require  that  the  corroborative  evidence 
should  be  sufficient  to  prove  the  defendant's  guilt.  At  common  law  the 
accused  could  be  convicted  on  the  evidence  of  the  accomplice  alone.. 
The  mdtive  to  shift  the  guilt  from  the  accomplice's  own  shoulders 
was  so  apparent  that  courts  were  accustomed  to  warn  jurors  against 
a  too  ready  acceptance  of  the  evidence  of  the  accomplice  unless  cor- 
roborated; and  the  principle  was  enacted  into  statutory  law  and  is 
now  found  in  section  399  of  the  Code  of  Criminal  Procedure.  There 
need  not  be  independent  evidence  sufficient  to  convict,  nor  need  the 
corroboration  extend  to  all  the  elements  of  the  crime,  as  is  required 
for  the  testimony  of  certain  classes  of  witnesses  in  prosecution  for 
other  crimes.  Section  2013,  Penal  Law  (Consol.  Laws,  c.  40);  section 
392,  Code  Cr.  Proc. ;  People  v.  Page,  162  N.  Y.  272,  56  N.  E.  750. 
There  must  be  other  evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  crime.  The  word  "commission"  is  the  impor- 
tant word.  The  other  evidence  must  implicate  the  defendant  in  the 
guilty  act.  While  such  other  evidence  need  not  be  wholly  inconsis- 
tent with  the  theory  of  the  defendant's  innocence  (People  v.  Elliott^ 
106  N.  Y.  292,  12  N.  E.  602),  yet  in  the  words  of  Judge  Andrews  in 
People  V.  Hooghkerk,  96  N.  Y.  149,  "corroborative  evidence,  to  have 
any  value,  must  be  evidence  from  an  independent  source  of  some  ma- 
terial fact  tending  to  show,  not  only  that  the  crime  has  been  com- 
mitted, but  that  the  defendant  was  implicated  in  it"  (People  v.  O'Far- 
rell,  175  N.  Y.  323,  67  N.  E.  588).    Bearing  in  mind  the  reason  for  the 
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rule,  that  Kender  ibr  self-protection  would  have  a  strong  motive  to 
throw  his  burden  on  another's  shoulders,  and  that  the  fact  that  the 
defendant  owned  the  garage  where  the  whisky  was  stored  made  him 
the  most  convenient  scapegoat,  we  find  nothing  tending  to  show  that 
the  defendant  was  implicated  in  the  crime.  After  the  burglary  was 
discovered  by  defendant,  it  was  natural  that  he  should  seek  his 
employe;  the  fact  that  Kender  had  money  in  his  possession  after 
defendant's  visit  is  no  indication  that  defendant  shared  in  the  plunder : 
his  statement  to  his  wife  that  defendant  gave  it  to  him  is  not  "other'* 
evidence,  for  it  comes  from  the  accomplice  himself;  that  the  truck 
was  backed  into  the  garage  was  not  unusual,  when  it  was  empty ;  the 
testimony  of  Cleary  that  defendant  advised  that  the  tax  be  not  paid 
is  of  no  force,  in  face  of  the  further  testimony  that  he  told  the  de- 
fendant he  intended  to  pay  it.  These  facts  might  have  existed,  if 
defendant  was  guilty;  but  they  do  not  tend  to  connect  or  implicate 
him  in  the  commission  of  the  crime.  Each  act  is  entirely  consistent 
with  innocence,  and  does  not,  even  when  taken  in  connection  with 
Render's  testimony,  indicate  guilt 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial  or- 
dered. .  AU  concur. 


(101  App.  Div.  870) 

KEISTEB  V.  WADE. 

(Supreme  CJonrt,  AppeUate  Divlsioa,  First  Department.    May  14,  1920.) 

L  Btllfl  and  notes  ^=»36— Note  payable  after  date,  without  grace,  held  "nego- 
tiable instrunieiit  payable  on  demand." 

A  note  promising  payment  " after  date,  without  grace,"  is  a 

"negotiable  Instrument  payable  on  demand,"  within  Negotiable  Instru- 
ments Law,  S  20,  providing  that  a  negotiable  instrument  must  be  payable 
on  demand,  or  at  a  fixed  or  determinable  future  time,  and  section  26,  pro- 
viding that  an  instrument  in  which  no  time  of  pajment  is  expressed  is 
payable  on  demand. 
2.  Bills  and  notes  ^=>129(3) — ^Where  no  speieific  time  of  payment  is  mentionr 
ed,  note  is  payable  immediately  on  demand. 

At  common  law,  as  well  as  under  Negotiable  Instruments  Law,  §  26, 
where  no  specific  time  is  mentioned  when  a  note  is  to  be  paid,  it  is  paya- 
ble immediately  upon  demand. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  Keister  against  Henry  C.  Wade.  From  an  order 
and  judgment  dismissing  the  complaint  (109  Misc.  Rep.  313,  179  N. 
Y.  Supp.  609),  plaintiff  appeals.     Reversed,  and  judgment  ordered. 

Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Putney,  Twombly  &  Putney,  of  New  York  City  (Walter  H.  Griffin, 
of  New  York  City,  of  counsel),  for  appellant. 
Joseph  M.  Herzberg,  of  New  York  City,  for  respondent. 

MERRELL,  J.  The  action  was  upon  a  promissory  note  made  by 
the  defendant,  payable  to  the  plaintiff.  The  note,  so  far  as  pertinent 
to  the  question  involved  upon  this  appeal,  was  in  the  following  form : 

^s»FV>r  otber  cases  see  sams  topic  A  KBT-NUMBER  in  ftU  Key-Numbered  Digests  &  Indexes 
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u after  date,  without  grace,  the  midersigxied,  for  value  received,  hereby 

promises  to  pay  to  George  Kelster,  or  order,  at  his  office.  No.  56  West  45th 
street.  New  York  City,  the  sum  of  $3,100.00,  with  Interest  at  the  rate  of  ^ 
per  cent,  per  annum,  having  deposited  herewith  and  pledged  as  collateral 
security  for  the  payment  of  this  and  any  other  liability  of  the  undersigned  to 
Kelster  now  due  or  hereafter  to  become  due  the  following  property:  Five 
hundred  (500)  shares  of  the  capital  stock  of  the  Cuban  Motor  Spirits  Com- 
pany.   ♦    ♦    ♦»» 

The  instrument  then  further  provided  for  a  sale  of  the  said  col- 
lateral pledged  as  security  for  the  pa)aiient  of  the  note  in  case  of  de- 
fault in  payment,  and  was  signed  by  the  maker,  Henry  Clay  Wade» 

The  answer  of  the  defendant  admitted  the  execution  and  delivery 
of  said  note  to  the  plaintiflF,  but  alleged  that  the  defendant  made  the 
note  for  the  benefit  and  accommodation  of  the  plaintiff,  and  without 
the  plaintiff  paying  to  the  defendant  any  value  or  consideration  there- 
for. 

The  action  was  tried  and  presented  to  the  jury  upon  the  sole  issue 
as  to  whether  or  not  the  note  was  upon  due  consideration  paid  by 
the  plaintiff  to  the  defendant.  The  plaintiff,  after  proving  the  execu- 
tion and  delivery  of  the  note  and  demand  and  refusal  of  payment, 
rested.  Thereupon  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  plaintiff  had  failed  to  prove  a  cause  of  action,  particular- 
ly that  the  note  sued  upon  was  an  incomplete  instrument  upon  its 
face,  there  being  no  time  for  payment  thereof  expressed,  and  upon 
which  motion  to  dismiss  the  court  reserved  decision.  The  defend- 
ant thereupon  introduced  testimony  tending  to  show  that  the  note 
was  given  for  plaintiff's  accommodation  and  was  without  considera- 
tion. In  rebuttal  the  plaintiff  disputed  defendant's  contention  in  this 
respect,  and  gave  testimony  showing  that  the  note  was  made  for 
value  received.  At  the  close  of  the  evidence  defendant's  motion  to 
dismiss,  made  at  the  close  of  plaintiff's  case,  was  renewed,  and  the 
court  again  reserved  decision  thereon.  The  issues  were  thereupon  sub- 
mitted to  the  jury,  and  a  verdict  was  rendered  in  plaintiff's  favor 
against  the  defendant  for  $3,310.68,  being  the  full  amount  claimed, 
with  interest. 

Thereupon  counsel  for  the  defendant  moved  to  set  aside  the  ver- 
dict upon  the  grounds  mentioned  in  section  999  of  the  Code  of  Civil 
Procedure,  and  upon  the  ground  that  the  verdict  was  contrary  to  law 
and  excessive  in  amount.  The  record  does  not  show  that  such  motion 
was  entertained  by  the  court,  and  the  court  did  not  determine  the 
same.  Counsel  for  the  defendant  thereupon  again  renewed  the  mo- 
tion, made  in  defendant's  behalf  at  the  close  of  the  plaintiff's  case 
and  at  the  close  of  the  evidence,  for  the  dismissal  of  the  complaint 
on  the  ground  that  the  plaintiff  had  failed  to  prove  a  cause  of  action, 
particularly  that  the  note  sued  upon  was  an  incomplete  instrument 
upon  its  face,  there  being  no  time  for  payment  thereof  expressed,  upon 
which  decision  had  theretofore  been  reserved.  Thereupon,  the  court 
again  reserved  decision  thereon,  and  called  for  briefs  on  the  ques- 
tion involved  as  to  the  validity  of  the  note  in  suit.  Briefs  were  sub- 
mitted and  the  court  made  its  decision,  holding  that  the  note  in  suit 
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was  an  incomplete  instrument,  and  thereupon  dismissed  the  plaintiff's 
complaint,  with  costs.  Upon  such  decision  the  order  and  judgment  ap- 
pealed from  were  entered. 

I  think  the  court  was  clearly  in  error  in  holding  the  note  in  suit 
to  be  invalid  and  unenforceable  as  an  incomplete  instrument.  In  its 
decision  the  couft  below  based  its  dismissal  of  the  complaint  upon 
the  proposition  that. the  note  in  suit  was  not  negotiable.  I  think, 
within  tne  plain  provisions  of  the  Negotiable  Instruments  Law  (Con- 
sol.  Laws,  c.  38)  the  note  was  negotiable,  as  an  instrument  payable 
upon  demand.  Section  20  of  the  Negotiable  Instriunents  Law  pro- 
vides  as  follows : 

^'Form  of  NegotUible  In$tntfnent,'-An  Instnunent  to  be  negotiable  must  con- 
form to  the  following  requirements:    •  i  •    ♦ 
**Z.  Must  be  payable  <m  demand,  or  at  a  fixed  or  determinable  fnture  time. 

Section  26  defines  an  instrument  payable  on  demand  a$  follows: 

**When  Payable  o»  Demands — ^An  instnunent  is  payable  on  demand: 
"1.  Where  it  Is  expressed  to  be  payable  on  demand,  or  at  sight,  or  on  pres- 
entation ;  or 

*'2.  In  which  no  time  for  payment  is  expressed." 

The  note  in  suit  clearly  satisfies  all  of  said  statutory  requirements 
as  a  negotiable  instrument.     It  provides  as  follows: 

** after  date,  without  grace,  the  undersigned,  for  value  received,  hereby 

promises  to  pay  to  George  Keistsr,  or  order,  at  his  office,  •  *  *  the  sum 
of  ^,100.00,  with  interest  at  the  rate  of  6  per  cent  per  annum.    *    •    •  " 

[1]  The  note  in  suit  is  therefore  an  instrument  in  which  no  time 
for  pa3mient  is  expressed,  and,  being  sudi,  is  under  the  provisions  of 
section  26  of  the  Negotiable  Instruments  Law,  payable  on  demand,  and 
therefore  a  negotiable  instrument  within  the  statute.  Moreover,  the 
question  of  negotiability  is  not,  I  think,  involved  in  this  case.  The 
note  was  in  fact  never  negotiated,  the  action  being  brought  by  the 
payee  against  the  maker.  Aside  from  the  fact  whether  it  is  negotiable 
or  not,  the  note  in  suit  is  a  contract  between  the  parties  for  the  pay- 
ment of  money,  and  is  signed  by  the  defendant.  The  provisions  of 
the  Negotiable  Instruments  Law  above  referred  to  are  but  the  co- 
dification of  well-settled  and  long-established  principles  of  common 
law. 

[2]  Where  no  specific  time  is  mentioned  when  a  note  is  to  be  paid, 
it  is  payable  immediately  upon  demand.  The  common-law  rule  with 
reference  to  promissory  notes  of  this  character  is  well  expressed  in 
1  Daniel  on  Negotiable  Instruments  (6th  Ed.)  at  page  134,  as  fol- 
lows : 

"Sometimes  they  are  payable  on  demand,  or  no  time  is  specified,  in  which 
case  on  demand  is  understood.    If  the  time  of  payment  be  left  blank,  as,  for 

Instance,  if  the  instrument  be  payable  ' months  after  date,'  the  like 

rule  wonld  apply." 

Had  the  words,  "after  date,  without  grace/'  been  omitted  from  the 
note  in  suit,  it  would  have  read: 
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'The  undersigned,  for  valne  received,  hereby  promises  to  ]Miy  to  Qeorgt 
Kelster,"  etc. 

Under  those  circumstances  it  could  not  be  successfully  contended 
that  the  note  was  not  payable  upon  demand.  The  early  case  of 
Thompson  v.  Ketchum,  8  Johns.  190,  5  Am.  Dec.  332,  stated  the 
common-law  principle  as  follows: 

"The  time  of  payment  Ifi  part  of  the  contract,  and,  If  no  time  be  expressed, 
the  law  adjudges  that  the  money  Is  payable  Inmiedlately.  This  is  not  only  a 
positive  rule  of  the  common  law,  but  it  is  a  general  principle  in  the  construe* 
tlon  of  contracts." 

See,  also,  B.  E.  &  C.  R.  R.  Co.  v.  N.  Y.,  L.  E.  &  W.  R.  R.,  123 
N.  Y.  316,  25  N.  E.  499,  11  L.  R,  A.  116. 

There  can  be  no  question  but  that,  under  well-settled  principles  of 
common  law,  the  instrument  in  suit  was  a  contract  between  the  par- 
ties for  the  payment  of  the  sum  of  money  therein  stated  upon  demand, 
and  as  between  the  parties  the  note  was  a  complete  and  enforceable 
contract.  The  jury  resolved  the  question  as  to  consideration  in 
favor  of  the  plaintiff,  and  their  verdict  was  not  set  aside  by  the  court. 

I  think  the  judgment  and  order  appealed  from  should  be  reversed, 
with  costs,  and  that  the  plaintiff  should  have  judgment  against  the  de- 
fendant upon  the  verdict  of  the  jury  in  his  favor,  together  with  the 
costs  of  the  action.    All  concur. 


NEW  YORK  DOCK  CO.  v.  FUNN-O'ROURKE  CO.,  Incorporated. 

(Supreme  Court,  Special  Term,  Kings  County.    May  2,  1917.) 

1.  Navigable  waters  <8=s>39(3)  ^Owner  of  lands  under  water  has  no  right  of 
aecess  across  other  lands  to  sides  of  piers. 

Owner  of  land  under  water  to  pierhead  line,  with  piers  thereon,  tlM>ugh 
Ixaving  right  of  access  thereto  over  the  waters  of  the  East  River  In  front 
thereof,  held,  on  its  motion  for  injunction  pendente  lite,  not  to  have,  by  rea- 
son of  such  ownership,  any  right  of  access  to  the  sides  of  the  piers  over 
lands  under  water  in  the  private  ownership  of  another. 
Z,  Eminent  domain  <6==3243 (2)— Adjudication  of  failure  to  establish  property 
right  held  res  judicata  In  injunction. 

Adjudication  pronounced  by  commissioners,  and  embodied  in  the  order 
of  the  court  in  proceeding  to  condemn  land  under  water  in  a  slip  to  pier- 
head line,  that  owner  of  like  lands  on  either  side,  with  piers  thereon, 
who  appeared  and  asserted  rights,  failed  to  establish  any  property  right 
in  the  parcel  taken,  /teitf,  on  motion  for  injunction  pendente  lite,  in  suit 
by  the  pier  owner,  claiming  right  of  access  over  the  waters  in  the  slip, 
to  be  res  judicata. 
3.  Injunction  <&=»137(4)  ^For  injunction  pendente  lite,  ri£^t  must  be  dear 
and  free  from  doubt. , 

Bight  to  injunctive*  relief  must  be  clear  and  free  from  doubt,  to  justify 
granting  of  Injunction  pendente  lite,  which  will  unavoidably  cause  great 
expense  and  damage  to  defendant  and  delay  completion  of  an  urgently 
needed  public  improvement,  especially  where  invasion  of  any  rights  of 
plaintiff  which  may  be  established  on  a  trial  can  be  compensated  in  dam- 


^s:»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)       NBW  YORK  DOCK  CO.  V.  PUNN-O'BOtJRKB  00.  128 

(182  N.T.&) 

Suit  by  the  New  York  Dock  Company  against  the  Flinn-O'Roufke 
Company,  Incorporated.    Injunction  pendente  lite  denied. 

See.  also,  107  Misc.  Rep.  190,  176  N.  Y.  Supp.  123;  181  App.  Div. 
956,  168  N.  Y.  Supp.  1121. 

"Davies,  Auerbach  &  Cornell,  of  New  York  City,  for  plaintiff. 
E.  M.  &  Paul  Grout,  of  New  York  City,  for  defendant. 


BENEDICT,  J.  The  plaintiff's  motion  for  an  injunction  pendente 
lite  should,  in  my  opinion,  be  denied  for  several  reasons. 

[1]  1.  The  plaintiff  has  not  satisfied  me  that  it  has  any  rights  in 
the  Montague  street  slip  which  are  being  invaded  by  the  defendant. 
The  plaintiff  claims  to  own  the  land  under  water  on  either  side  of  the 
slip  out  to  the  pierhead  line,  such  land  under  water  being  in  front  of  an 
adjoining  upland  owned  by  plaintiff.  Upon  its  land  are  certain  piers, 
which  now  form  the  sides  of  the  slip,  although  for  many  years  the 
sides  of  the  slip  were  formed  by  the  -ferry  racks  maintained  by  the 
Union  Ferry  Company.  The  fee  of  the*  land  under  water  in  the 
slip  itself,  except  perhaps  for  a  narrow  gore  on  the  south  side  ad- 
joining the  north  side  of  Pier  IS,  is  owned  by  the  city  of  New  York, 
as  is  also  the  adjacent  upland;  title  thereto  for  rapid  transit  pur- 
poses having  been  acquired  by  condemnation  proceedings  from 
the  former  owners,  who  held  tmder  grants  from  the  city  of  New 
York  and  the  state  of  New  York.  The  plaintiff  claims  that  it  has 
the  right  to  use  the  slip  for  purposes  of  navigation,  including  the 
mooring  of  vessels  in  the  slip  along  the  sides  of  its  piers  forming 
the  northerly  and  southerly  boundaries  thereof.  It  claims  this  right 
not,  as  I  understand,  by  virtue  of  any  grant  or  express  easement,  but 
solely  by  virtue  of  the  fact  that  the  slip  is  part  of  the  East  River, 
and  therefore  a  public  highway,  and  that  as  an  abutting  owner  it  has 
an  easement  of  access  to  its  piers  over  the  waters  of  a  slip  similar 
to  the  easements  of  light,  air,  and  access  which  an  abutting  owner  en- 
joys in  a  public  street.  There  can  be  no  doubt  of  plaintiff's  right 
of  access  to  its  land  under  water  and  the  piers  erected  thereon  over 
the  waters  of  the  East  River  in  front  of  the  lands  under  water  which 
it  owns — ^that  is,  from  toward  the  center  line  of  the  stream — but  I 
seriously  question  whether  there  is  such  a  right  of  access  as  the 
plaintiff  claims  to  the  sides  of  piers  erected  on  plaintiff's  land  un- 
der water  when  to  reach  siich  sides  boats  must  pass  over  lands  under 
water  in  the  private  ownership  of  others,  especially  when  boats  moored 
at  such  piers  will  necessarily  lie  over  the  lands  of  others.  The  owner- 
ship of  the  city  of  the  land  in  question  is  private  ownership,  not 
ownership  in  a  sovereign  or  governmental  capacity.^  To  support  plain- 
tiff's proposition  might  result,  as  it  seems  to  me,  in  serious  injustice. 
Thus  the  owner  of  a  narrow  strip  of  water  front,  having  obtained 
a  grant  of  the  adjoining  land  under  water  to  the  pierhead  line,  might 
cover  the  whole  of  the  land  so  granted  with  a  pier  and  claim  an  ease- 
ment of  access  to  that  pier,  with  the  right  to  moor  vessels  for  in- 
definite periods,  tp  the  prejudice  of  his  neighbors  on  either  side 
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holding  grants  of  the  adjacent  land  under  water.  Or  if  we  assume  that 
one  owns  100  feet  of  water  front,  say,  with  the  land  imder  water 
in  front  of  the  same  to  the  pierhead  line,  the  owners  of  the  land  under 
water  on  either  side  could,  by  building  piers  on  their  lands  adjacent 
to  the  lines  of  his  grant,  daim  the  right  to  use  the  slip  thus  formed 
for  access  to  their  piers,  and  thus  perhaps  keep  the  slip  almost  con- 
tinuously filled  with  ships,  lighters,  and  tenders,  to  the  practical 
extinction  of  the  intermediate  owner's  right  of  access  to  his  upland 
over  his  own  land  under  water.  ,y 

[2]  2.  There  is  strong  ground  fo^ ^ikying  that  the  question  wheth- 
er plaintiff  has  such  rights  as  it  claSfls  in  that  part  of  the  slip  own- 
ed by  the  city  is  res  judicata.  In  the^Sondemnation  proceedings  al- 
ready referred  to,  the  plaintiff  appeared  and  asserted  its  alleged  rights 
and  sought  compensation  for  their  extinction,  but  the  commissioners 
found  that  it  "failed  to  establish  any  property  right  in  parcel  No.  1,'* 
and  no  award  was  therefore  made  to  the  plaintiff.  This  finding  was 
confirmed  by  the  Supreme  Court  at  Special  Term  against  the  plain- 
tiff's opposition.  The  plaintiff  seeks  to  show  that  the  condemnation 
proceeding  did  not  include  the  rights  which  it  now  claims,  although 
it  covered  the  fee  of  the  land  condemned  "free  from  all  liens  and  in- 
cumbrances." The  plaintiff  cites  in  support  of  this  contention  certain 
observations  made  by  the  commissioners  during  the  course  of  the 
hearings.  But  over  against  these  remarks  we  have  the  positive  ad- 
judication, not  that  the  rights  now  claimed  by  plaintiff  were  out- 
side the  scope  of  the  proceeding,  but  that  the  plaintiff  failed  to  es- 
tablish any  property  right  in  the  parcel  taken.  This  adjudication, 
pronounced  by  the  commissioners  and  embodied  in  the  order  of  the 
court,  is  binding  upon  the  plaintiff  in  this  action,  and  I  cannot  go  be- 
hind it  to  ascertain  the  views  of  the  commissioners  from  their  desul- 
tory remarks  in  the  course  of  the  proceeding.  The  opinion  of  Mr. 
Justice  Kelly,  rendered  upon  the  motion  to  confirm  the  commissioners' 
report,  clearly  shows  that  he  did  not  entertain  any  such  notion  as  to 
the  scope  of  the  proceeding  as  the  plaintiff  now  urges.  N.  Y.  L.  J- 
March  10,  1917,  p.  2054.  The  question  at  issue  here  was  directly  in- 
volved and  determined  in  that  proceeding,  and  the  defendant  here  is 
in  privity  with  the  petitioner  in  that  proceeding,  so  that  all  the  elements 
of  an  estoppel  by  record  exist.  In  my  opinion,  no  right  in  the  nature 
of  an  easement  of  access  to  plaintiff's  piers  over  the  waters  covering 
the  land  condemned,  which  would  certainly  be  a  property  right,  sur- 
vived that  proceeding,  and  plaintiff's  right  to  navigate  the  waters  of 
the  slip  is  no  greater  than  it  would  be  if  plaintiff's  property  were 
situated  on  the  other  side  of  the  river,  or  at  some  other  distant  point. 

[3]  3.  With  respect  to  plaintiff's  claim  to  own  in  fee  some  part  of 
the  land  on  which  the  defendant's  dumping  structure  is  erected,  it  need 
only  be  said  that  there  is  a  direct  conflict  between  the  affidavits  pre- 
sented by  the  respective  parties  on  this  point,  except  as  to  a  board- 
walk, which,  I  understand,  is  admitted  to  encroach  upon  lands  own- 
ed by  plaintiff.  Assuming,  however,  that  plaintiff  does  own  the 
entire  amount  of  land  under  water  adjacent  to  the  northerly  side  of 
Pier  15  which  it  claims,  the  strip  is  so  narrow  that  it  could  not  be 
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used  for  navigation,  or  for  access  to  said  pier,  without  using  also  the 
waters  over  the  land  in  the  slip  belonging  to  the  city.  Hence  this 
situation  does  not  in  my  opinion,  call  for  injunctive  relief.  If  it 
shall  be  proved  on  the  trial  that  defendant  has  built  its  structures  in 
part  on  plaintiff's  land  under  water,  this  invasion  of  plaintiff's  rights 
can  be  compensated  in  damages.  Without  undertaking  to  go  into 
various  other  questions  which  st^^est  themselves,  I  think  I  haye 
shown  that  the  plaintiff's  right  to  injunctive  relief  is  not  so  clear 
and  free  from  doubt  as  to  justify  the  granting  of  an*  injunction  pea- 
dente  lite,  which  will  unavoidably  cause  great  expense  and  damage 
to  the  defendant  and  delay  the  comiJetion  of  an  urgently  needed  pub- 
lic improvement.  The  condition  of  the  Special  Term  Calendar  is  such 
that  the  case  can  be  tried  before  the  end  of  May  if  the  plaintiff  desires 
to  have  it  so  tried. 
Motion  denied,  with  $10  costs.    Settle  order  on  notice.    ^ 


(191  App.  DiT.  e39) 

UNION  FERBT  CO.OFNBW  TOHK  AND  BROOKLYN  v.FAIRCHILD  etal* 

(Supreme  Court,  AppeUate  Division,  IPirst  Department    April  80,  1920.) 

L  Pleading  ^=»217  (2)— -Demurrer  to  finswer  reaehes  back  to  complaint. 

Demurrer  to  answer  reaches  back  to  complaint,  and  allows  examination 
thereof  as  to  its  stating  facts  sufficient  to  constitute  a  cause  of  action. 

2.  ^TUmrres  ^=^9— Lease  construed  to  foe  of  the  part  of  a  pier  and  bulkhead 
necessary  to  secure  a  ferry  rack  Mid  bridge. 

A  lease,  as  described  in  the  complaint,  from  the  owner  of  a  pier  and 
bulkhead  to  a  ferry  company  having  a  terminal  in  the  adjoining  sUp»  fieUt, 
in  Tiew  of  the  parties'  rights,  to  be  only  of  so  much  of  the  pier  and 
bulkhead  Us  was  necessary  to  secure  the  ferry  rack  and  bridge,  and  not 
to  include  as  a  separate  element  the  right  to  use  and  occupy  the  waters 
of  the  slip.  In  whidi  the  pier  owner  had  no  property  rights. 

8.  Wharros  ^s»7— Ownership  of  pier  In  East  River  gives  owner  no  rii^t  in 
Blip  at  side  in  front  of  another's  whmd. 

Owner  of  land  under  water  in  East  River,  with  pier  thereon,  in  front 
of  its  upfand,  incorporated  by  Laws  1840,  c.  215,  as  a  dock  companyi  has 
by  reason  thereof  no  right  in  waters  in  a  slip  at  the  side,  in  front  of 
upland  of  another,  other  than  that  of  the  public  in  the  public  waters, 
which  right  is  made  subject  to  the  public  use  for  f^ry  purposes,  when  a 
ferry,  with  terntiinal  there,  is  established  under  franchise  from  the  city. 

4.  Landlord  and  tenant  <@=»114  (3) —Holding  over  after  expiration  of  lease 

for  years  renews  from  year  to  year. 

8o  long  as  the  lessee  remains  in  possession  after  termination  of  its  lease 
for  years,  there  is,  by  reason  of  the  holding  over,  a  renewal  of  the  lease 
from  year  to  year. 

5.  Injnnctiini  «»26(6)^WilI  not  lie  against  maintenance  of  acttom.  wliere 

any  available  defense  can  be  set  up  tiherein. 

Plaintiff  may  not  have  maintenance  of  actions  for  rent  enjoined,  where 
any  defense  it  has  can  properly  be  set  up  in  such  actions. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Union  Ferry  Company  of  New  Yoiic  and  Brooklyn 
against  Julian  P.  Fairchild  and  others,  permanent  receivers  of  the 
Atlantic  Dock  Company.    From  a  judgment  sustaining  demurrers  to 

4s»For  other  cbsm  see  tame  topic  ft  KE7-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


126  182  NEW  TORK  SUPPLEMENT  (Sup.  Ct; 

four  separate  defenses,  and  overruling  demurrers  to  two  counter- 
claims (106  Misc.  Rep.  324,  176  N.  Y.  Supp.  251),  cross-appeals  ^e 
taken.    Reversed,  and  complaint  dismissed. 

Argued  before  CI.ARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
and  MERRELL,  JJ. 

Forster,  Hotaling  &  Klenke,  of  New  York  City  (George  P.,Hot?iling, 
of  New  York  City,  of  counsel),  for  plaintiff. 

Cullen  &  E>ykman,  of  Brooklyn  (Francis  L,.  Ehirk,  of  Brodclyn,  of 
counsel),  for  defendants. 

The  following  opinion,  written  by  the  late  Justice  Philbin,  and  hia 
last  judicial  work,  is  adopted  unanimously  by  the  court  and  handed 
aown  as  its  opinion  on  the  decision  of  this  case : 

PHILBIN,  J.  [1]  The  demurrer  of  the  plaintiff  to  the  answer  re- 
quired an  examination  of  the  complaint  to  determine  whether  the 
allegations  therein  are  sufficient  to  constitute  a  cause  of  action.  Bax- 
ter V.  McDonnell,  154  N.  Y.  432,  48  N.  E.  816.  The  defendants  are 
the  permanent  receivers  of  the  Atlantic  Dock  Company,  hereinafter 
referred  to  as  the  defendant.  The  facts  set  forth  in  the  complaint 
are  as  follows : 

The  plaintiff  and  its  predecessor  in  title  and  grantor  operated  for 
several  years  prior  to  the  year  1881,  and  the  plaintiff  does  now  op- 
erate, a  ferry  across  the  East  River  from  the  foot  of  Hamilton  ave- 
nue, in  the  borough  of  Brooklyn,  to,  Whitehall  street,  in  the  borough 
of  Manhattan,  under  a  franchise  from  the  city  of  New  York.  The 
plaintiff's  grantor  was  known  as  the  Union  Ferrv  Company  of  Brook- 
lyn. It  will  be  referred  to  as  the  predecessor.  One  of  its  directors 
was  also  a  director  in  tlie  defendant  corporation.  He  was  the  chief 
executive  officer  and  the  dominant  and  controlling  factor  in  the  ac- 
tual management  of  both  the  predecessor  and  the  defendant.  He  con- 
tinued to  be  the  controlling  manager  of  defendant  until  his  death  in 
the  fall  of  1915.  Thereafter  the  trustees  of  his  estate  were  as  such, 
or  individually,  the  dominant  factors  in,  and  in  practical  control  of, 
plaintiff  and  defendant. 

On  November  5,  1890,  the  predecessor  sold  and  transferred  to  plain- 
tiff all  of  the  property  used  in  operating  the  ferry,  including  land  and 
land  under  water  at  the  foot  of  or  adjacent  to  Hamilton  avenue,  and 
plaintiff  entered  into  possession.  As  will  later  appear,  the  defendant 
at  all  the  times  mentioned  was  the  owner  of  the  pier  and  bulkhead 
adjoining  the  ferry  on  the  southwesterly  side  thereof.  ■  It  further  ap- 
pears by  the  complaint  that  after  the  plaintiff  so  acquired  tide  it  was 
represented  to  it  by  defendant  that  for  many  years  preceding  the  said 
sale  to  plaintiff  the  predecessor  had  paid  defendant  for  the  right  to 
use  half  of  the  ferry  slip  in  the  operation  of  the  ferry,  and  which  right 
and -privilege  defendant  claimed  was  owned  by  it.  Defendant  then 
claimed  that  plaintiff  should  continue  such  payments. 

Plaintiff,  believing  the  statements  so  made  and  in  ignorance  of  the 
fact  that  defendant  had  no  valid  claim,  paid  to  defendant  from  No- 
vember, 1890,  down  to  about  February  1,  1916,  large  sums  of  money. 
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consisting  of  quarter  annual  payments  of  $750,  amounting  altogether 
to  over  $75,0(X).  The  payments  were  made  upon  the  representation 
that  plaintiff  was  using  in  the  operation  of  the  ferry  the  southwesterly 
half  of  the  slip  owned  by  defendant.  Neither  plaintiff  nor  defendant 
learned  the  facts  in  relation  to  said  lease  and  claim  until  about  Feb- 
ruary, 1916,  after  there  had  been  a  change  of  officers  and  in  the 
executive  management  of  plaintiff,  and  the  new  officers  had  requested 
from  defendant  a  statement  as  to  its  right  to  receive  and  plaintiff's 
obligation  to  pay  said  rent.  The  defendant  thereupon  claimed  that 
it  was  the  owner  of  the  said  southwesterly  half  of  the  slip,  landing, 
or  approach  to  the  ferry  at  or  about  Hamilton  avenue,  in  connection 
with  which  said  rights  and  privileges  had  been  granted  by  defendant. 

Plaintiflf  shortly  thereafter,  upon  an  investigation,  learned  for  the 
first  time  that  the  propertv  which  had  been  the  subject  of  said  lease 
had  always  been  since  November,  1890,  owned  solely  by  plaintiff,  and 
that  defendant  did  not  own  it  or  have  any  interest  in  it;  and  the  lease 
and  claim  for  rent  had  been  made  under  mutual  mistake  as  to  such 
ownership.  Plaintiff  also  learned  at  that  time  that  on  or  about  May  4, 
1881,  while  the  predecessor  was  in  possession  of  and  using  the  ferry, 
and  while  the  management  of  the  plaintiff  and  defendant  was  under 
the  control  of  the  said  director  and  executive  officer,  the  lease  referred 
to  by  defendant  was  made.  It  purported  to  lease  to  the  predecessor 
the  privilege  to  use  and  occupy  the  southwesterly  half  of  the  slip, 
lying  between  tfic  center  line  of  Hamilton  avenue  and  the  northeast- 
erly side  or  face  of  the  bulkhead  and  pier  on  defendant's  property, 
f  rcMn  the  bulkhead  across  Hamilton  avenue  to  the  harbor  commission- 
er's line,  together  with  the  northeasterly  side  or  face  of  the  bulkhead 
and  pier,  for  the  purpose  of  securing  erections,  racks,  and  bridges. 
The  southwesterly  half  of  the  slip  consisted,  at  the  time  of  the  making 
of  the  lease  and  ever  since,  except  as  to  a  portion  thereof  that  had 
been  filled  in  and  occupied  as  a  public  street,  of  open  and  navigable 
waters  of  the  East  River.  The  lands  under  the  water  in  the  slip  were 
owned  by  'the  state,  and  on  or  about  February  8,  1886,  were  granted 
to  the  predecessor. 

The  lease  expired  by  its  terms  on  May  1,  1886,  and  was  never  re- 
newed or  extended  by  any  writing.  The  defendant  never  did  give  pos- 
session of  the  southwesterly  half  of  the  slip  to  plaintiff  or  its  prede- 
,  cessor,  since  it  was  not  the  owner,  and  the  lease  was  made  under  the 
mutual  mistake  to  which  reference  has  already  been  made.  The  com- 
plaint further  alleges  that  the  plaintiff  did  not  learn  of  the  mistake, 
nor  of  ^defendant's  having  no  title,  until  March,  1916. 

The  payments  made  to  defendant  were  made  inadvertently  and  with- 
out any  obligation  by  plaintiff  to  make  the  same.  They  were  made 
without  Consideration.  On  April  26,  1916,  plaintiff  demanded  from 
defendant  repayment  of  the  moneys  so  paid  but  defendant  refused  to 
pay.  Between  May  1,  1881,  and  February  1,  1916,  a  large'part  of  the 
space  mentioned  in  the  lease  lying  between  the  bulkhead  and  bulk- 
head line  was  filled  in,  and  is  now  part  of  the  public  streets,  and  out 
of  the  possession  of  plaintiff.  The  right  or  privilege  of  using  the 
'side  or  face  of  defendant's  bulkhead  and  pier  was,  prior  to  February 
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1,  1916,  abandoned  and  given  up,  and  any  ferry  radc  or  bridge  there- 
tofore secured  to  any  bulkhead  or  pier  of  defendant  was  taken  down 
and  removed,  and  placed  upon  plaintiff's  own  land. 

The  defendant  has  brought  three  actions  in  the  Municipal  Court 
against  the  plaintiff  upon  the  lease  of  1881,  alleging  that  plaintiff  up- 
on the  purchase  of  the  property  became  liable  as  tenant.  Demand  is 
made  therein  for  $750  quarterly  rent  said  to  be  due  for  the  use  of  the 
southwesterly  half  of  the  slip.  The  three  actions  cpver  a  period 
from  February  1,  1916,  to  October  31,  1916,  and  it  is  claimed  therein 
that  plaintiflf  is  a  tenant,  and  must  remain  one,  paying  defendant  rent, 
until  it  makes  a  legal  surrender  of  the  property.  The  plaintiff  is  re- 
quired to  operate  the  ferry  for  nearly  two  years  more  under  the  fran- 
chise granted  by  the  city  of  New  York,  and  the  said  half  of  the  slip 
is  needed  by  it  for  that  purpose.  The  plaintiff  then  alleges  it  has  no 
adequate  remedy  at  law. 

Judgment  is  demanded  that  the  lease  and  any  alleged  renewals  there- 
of be  adjudged  void,  and  that  defendant  has  no  right,  title,  or  inter- 
est, or  claim  of  any  kind,  in  the  southwesterly  half  of  the.  said  ferry 
slip,  or  the  waters  thereof,  or  the  lands  imder  the  waters  thereof ;  that 
defendant  be  enjoined  from  attempting  to  in  any  way  enforoe  the 
lease  or  collect  any  moneys  thereunder,  or  interfere  with  plaintiffs 
use  of  the  slip,  or  any  of  the  fixtures,  racks,  and  appurtenances  therein, 
in  any  way.  It  is  also  demanded  that  defendant  pay  the  sum  of  $20,- 
000,  with  interest  from  April  26,  1916.  Plaintiff  finally  asks,  if  it  be 
found  it  is  not  entitled  to  the  foregoing  relief,  that  any  refit  due  from 
February  1,  1916,  by  reason  of  the  lease  be  apportioned,  so  that  in 
any  event  the  plaintiff  shall  not  be  required  to  pay  rent  for  any  more 
than  so  much  of  any  privilege  granted  by  defendant  as  is  now  in  actual 
possession  of  plaintiff,  and  for  such  further  relief  as  may  to  the  court 
seem  just. 

[2,  3]  Since  a  copy  of  the  lease  is. not  made  part  of  the  complaint, 
we  must  have  recourse  to  the  latter  to  ascertain  what  was  leased.  We 
tliink  the  property  leased  was  so  much  of  defendant's  pief  and  bulk- 
head as  was  necessary  to  secure  the  plaintiff's  ferry  rack  and  bridge. 
A  proper  construction  of  the  lease  as  described  in  the  complaint  would 
not  warrant  the  inference  that  it  included  the  right  to  use  and  occupy 
the  waters  of  the  slip  as  a  separate  element  of  the  demise.  Such  use 
and  occupation  was  simply  an  incident  to  the  use  of  defendant's  prop-. 
erty.  This  view  has  the  advantage  of  being  consistent  with  the  legal 
rights  of  the  parties  in  the  property  owned  or  used  by  them  as  we 
understand  such  rights,  and  the  conclusion  reached  as  to  the  true 
meaning  of  the  lease  finds  support  accordingly.  The  plaintiff,  under 
its  franchise  from  the  city,  had  authority  to  maintain  its  ferry  rack. 
The  franchise  requires  the  plaintiff  to  operate  the  ferry  for  nearly 
two  more  years.  The  ferry  had  been  conducted  by  the  predecessor  for 
many  years  prior  to  the  making  of  the  lease  of  1881,  and  it  is  to  be 
assumed  that  the  ferry  rack  and  bridge  were  used  during  all  that  time 
for  that  purpose. 

Under  the  Montgomerie  Charter  the  city  was  given  the  sole,  full, 
power  and  authority  to  establish  and  direct  ferries  around  Manhat-' 
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tan  Island  for  the  carrying  and  transporting  of  people,  horses,  cattle^ 
goods,  and  chattels  from  the  said  island  to  Nassau  Island  and  back 
to  Manhattan  Island,  and  a  grant  to  the  city  of  all  ferries  on  both 
sides  of  the  East  River  was  made  by  the  charter.  The  city  thus  ac- 
quired title  to  tlie  ferries  in  its  private  and  not  governmental  capacity. 
It  was  under  the  duty  to  maintain  the  ferries  as  a  part  of  the  high- 
ways and  of  which  they  are  a  continuation.  Matter  of  Wheeler,  62 
Misc.  Rep.  37,  115  N.  Y.  Supp.  605,  affirmed  137  App.  Div.  894,  121 
N.  Y.  Supp.  1143;  Benson  v.  Mayor,  10  Barb.  223. 

The  Hamilton  avenue  ferry  was  established  in  the  year  1848  (Ben- 
son v.  Mayor,  supra),  and  therefore  before  the  requirement  as  to 
spaces  of  100  feet  between  piers  in  the  act  of  1857.  Laws  of  1857,  c. 
763.  Even  assuming  that  the  defendant  received  a  grant  as  early  as 
the  year  1840,  when  it  was  incorporated,  it  cannot  be  said  that  it  ac- 
quired thereby  such  a  right  to  use  the  waters  of  the  adjoining  slip 
as  would  preclude  the  erection  of  the  ferry  rack  necessary  to  the  op- 
eration of  the  ferry.  It  is  not  claimed  by  defendant  that  it  acquired 
such  right  by  the  express  terms  of  the  grant,  but  it  relies  upon  one 
said  to  be  implied  by  law  in  relation  to  the  access  to  its  pier  and 
bulkhead  in  the  enjoyment  of  the  use  thereof. 

It  has  been  held  that  public  grants  to  individuals,  under  which  rights 
are  claimed  in  impairment  of  public  interests,  are  to  be  construed 
strictly  against  the  grantee;  that,  although  he  can  exclude  all  individ- 
uals from  the  permanent  occupation  of  lands  under  tidewater  held  by 
him  under  such  grant,  he  cannot  exclude  the  state,  which  still  has  the 
right  to  regulate  the  use  of  the  premises  in  the  interest  of  the  public 
and  for  the  protection  of  commerce  and  navigation.  People  v.  N.  Y. 
&  S.  I.  Ferry  Co.,  68  N.  Y.  71 ;  Sage  v.  Mayor,  154  N.  Y.  61.  47  N. 
E.  1096,  38  L.  R.  A.  606,  61  Am.  St.  Rep.  592.  Even  the  right  of  a 
riparian  owner  to  have  access  to  his  upland  and  to  build  structures  on 
the  land  under  water  for  that  purpose  is  subject  to  appropriation  by 
the  general  government  for  some  superior,  lawful,  and  public  use. 
Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74,  80  N.  E.  665,  9  L.  R- 
A.  (N.  S.)  326,  11  Ann.  Cas.  1.  The  only  ground  upon  which  defend- 
ant could  have  any  right  in  lateral  waters  adjacent  to  its  pier,  and 
not  in  front  of  any  land  owned  by  it,  must  be  based  upon  the  right  of 
the  public  in  the  public  waters,  and  that  right  was  made  subject  to 
•the  public  use  for  ferry  purposes  when  the  Hamilton  avenue  ferry  was 
established. 

In  Jordan  v.  Metropolitan,  65  How.  Prac.  255,  the  court  granted 
an  injunction  restraining  defendants  from  interfering  with  the  con- 
struction of  a  ferry  house  and  improvement  at  the  foot  of  Forty- 
Second  street.  New  York  City.  The  court  referred  to  the  claim  of 
the  defendants  that  the  construction  would  abridge  the  advantageous 
use  of  their  property  south  of  the  street  line,  and  said  that,  if  that 
should  prove  to  be  the  fact,  as  long  as  the  improvements  were  con- 
fined within  the  limits  of  the  street,  defendant  could  not  for  that 
reason  interfere  to  prevent  the  improvements  and  changes  being  made ; 
that,  if  the  use  of  defendant's  property  would  be  so  abridged,  it  would 
result  from  the  fact  that  its  northerly  pier  was  constructed  too  near 
182  N.T.S.— 9 
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the  southerly  line  of  Forty-Second  street;  that  it  could  not,  by  lo- 
cating it  there  in  that  manner,  restrict  or  limit  the  right  of  the  city  to 
provide  for  the  improvement  of  the  street  and  of  the  ferry  at  the  foot 
of  it,  as  that  had  been  allowed  for  the  purpose  of  meeting  the  ex- 
igencies and  convenience  of  the  traveling  public. 

In  Stevens  v.  Rhinelander,  5  Rob.  285,  plaintiff  sought  to  restrain 
defendants  from  building  a  pier  within  100  feet  of  land  owned  by 
them,  and  upon  which  they  had  erected  structures  at  the  foot  of  Bar- 
clay street,  New  York  City,  for  ferry  purposes.  The  court  held  that 
there  was  no  violation  of  chapter  763,  lUws  of  1857,  as  the  bridge  and 
ferry  rack,  built  solely  for  ferry  purposes,  did  not  constitute  a  pier 
within  the  meaning  of  the  act. 

From  what  has  already  been  said,  it  must  be  apparent  that  the  plain- 
tiff needed  no  lease  or  license  from  the  defendant  to  allow  it  to  use 
the  lateral  waters  of  the  said  slip  in  the  operation  of  the  ferry,  or  to 
maintain  the  rack  and  bridge  for  that  purpose.  This  renders  improb- 
able an  intention  of  the  parties  to  include  the  easement  in  the  waters 
in  the  lease,  since  it  may  be  assumed  that  they  could  not  have  been 
unaware  of  plaintiff's  obvious  and  legal  rights. 

A  consideration  of  the  defendant's  argument  on  this  appeal  leads  to 
a  like  result,  for  it  is  not  shown  that  defendant  had  anything  else  to 
lease,  except  so  much  of  its  pier  and  bulkhead  as  was  used  by  plain- 
tiff. The  defendant  says  that  it  claims  that  there  was  a  lease  of  an 
easement  which  the  defendant  had  in  the  slip,  to  wit,  the  right  to 
bring  vessels  across  the  slip  and  berth  them  alongside  the  defendant's 
pier,  as  well  as  the  right  to  use  the  side  of  the  pier  and  the  bulkhead ; 
that  it  was  an  easement,  the  exercise  of  which  by  the  defendant  would 
he  fatal  to  the  maintenance  of  the  ferry,  for,  if  the  defendant  exercised 
its  right  to  moor  a  vessel  alongside  of  its  pier,  it  would  be  impossible 
for  plaintiff  to  operate  the  ferry,  as  one  vessel  might  lie  alongside  the 
pier  for  a  week. 

The  defendant  was  incorporated  by  chapter  215  of  the  Laws  of  1840, 
for  the  purpose  of  erecting  and  maintaining  bulkheads,  piers,  basins, 
and  other  structures  for  commercial  uses,  in  the  Sixth  ward  of  the 
city  of  Brooklyn,  and  within  the  lines  established  by  law  for  the  erec- 
tion of  docks  and  bulkheads,  and  to  receive  reasonable  dockage  and 
wharfage  from  all  persons  using  the  same.  The  act  further  provided 
that  nothing  therein  should  be  taken  to  destroy,  abridge,  or  in  any* 
manner  impair  the  rights  of  the  city  of  New  York  in  respect  to  the 
land  between  the  lines  of  high  and  low  water  along  the  Brooklyn 
shore  of  the  East  River,  nor  should  the  act  authorize  any  dock,  wharf, 
pier,  or  basin  to  be  erected  upon  or  in  front  of  any  of  the  lands  be- 
longing to  the  city  of  New  York  without  the  permission  of  the  com- 
mon council. 

The  defendants  rely  upon  the  case  of  Murray  v.  Sharp,  1  Bosw.  539, 
in  support  of  its  claim  that  it  is  entitled  to  use  of  the  waters  adjoining 
its  pier  and  bulkhead,  not  included  in  its  grant,  and  to  collect  wharf- 
age thereupon.  The  plaintiff  in  the  Murray  Case  in  1797  was  the 
owner  of  upland  at  the  upper  corner  of  Wall  street  and  the  East  River, 
and  the  city,  which  had  title  to  all  the  land  under  water  around  Man- 
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hattan  Island  out  400  feet  in  the  East  River  and  to  the  wharfage  there- 
from, granted  him  a  water  lot  73  feet  wide  in  front  of  his  lands. 
Murray  agreed  to  construct  South  street  along  the  river  70  feet  wide, 
and  also  a  wharf  in  Wall  street  25  feet  wide,  fronting  the  basin.  The 
whole  bulkhead  to  be  built  by  Murray  was  98  feet  in  extent,  and  the 
city  covenanted  that,  upon  Murray  sO  building,  he  would  be  forever 
entitled  to  wharfage  for  the  entire  98  feet.  The  pier  and  bulkhead 
were  built  by  Murray  as  agreed.  The  above  facts  are  not  fully  set 
forth  in  the  report  of  the  case,  but  appear  in  Mayor  v.  Scott,  1  Caines, 
543,  where  a  successor  in  title  of  Murray  sued  foi*  wharfage.  The  de- 
fendants in  the  Murray  Case  obtained  a  l^ase  from  the  city  of  the 
slip  at  the  foot  of  Wall  street,  adjoining  the  pier  erected  by  Murray, 
for  the  purpose  of  running  a  ferry,  which  would  entirely  destroy  the 
wharfage  of  the  pier  erected  by  him  pursuant  to  his  agreement  with 
the  city.  It  was  held  that,  under  the  covenant  by  the  city  giving  him 
the  wharfage,  the  plaintiff  was  entitled  to  recover.  The  decision  in 
that  case,  therefore,  clearly  has  no  application  to  the  case  at  bar. 

In  the  Matter  of  Public  Service  Commission  (Montague  Street)  224 
^f.  Y.  211,  120  N.  E..147,  also  cited  by  defendants,  the  rapid  transit 
commission  instituted  a  proceeding  to  acquire  land  for  the  purpose  of 
constructing  a  tunnel  under  the  ferry  slip  at  Montague  street  and  be- 
tween two  piers  owned  by  the  New  York  Dock  Company,  appellant. 
The  tunnel  was  to  be  45  feet  below  mean  water  at  the  pier  line.  The 
owners  of  the  upland  were  awarded  compensation  for  the  land  and 
land  under  water  out  to  the  pier'  head,  but  compensation  was  refused 
the  dock  company  on  the  ground  it  had  not  proved  title  to  any  of 
the  property  affected.  Upon  appeal  the  Court  of  Appeals  said  no 
permanent  obstruction  could  interfere  with  appellant's  use  of  the  docks 
for  the  mooring  of  its  vessels  and  the  collection  of  wharfage.  It  fur- 
ther said  that,  if  navigation  along  side  of  appellant's  piers  had  been 
interfered  with,  it  might  be  entitled  to  compensation,  but  that  the  court 
was  Jiot  yet  called  upon  to  decide  whether  such  rights  could  be  taken 
by  the  city,  or  whether,  if  taken,  and  the  navigation  abi^side  the 
piers  closed,  the  dock  company  would  be  entitled  to  damages. 

Langdon  v.  Mayor,  93  N.  Y.  129,  is  also  cited  as  holding  that  the  ' 
grant  of  wharfage  at  a  wharf  adjoining  land  under  water  belonging 
to  the  grantor  carries  with  it,  as  a  necessary  incident  a  right  of  way, 
or  access  for  vessels,  over  the  grantor's  adjacent  land.  In  that  case, 
however,  the  plaintiff  was  deprived  of  all  access  and  the  grant  thus 
nullified.  It  could  not  be  cut  off  from  access  to  the  front  of  its 
pier.    Williams  v.  Mayor,  105  N.  Y.  419-429,  11  N.  E.  829. 

None  of  the  cases  cited  by  defendants  is  authority  for  its  claim  of 
a  right  to  use  the  waters  of  the  slip  in  relation  to  its  pier  and  bulk- 
head. On  the  other  hand,  it  was  held  in  Jenks  v.  Miller,  14  App.  Div. 
474,  43  N.  Y.  Supp.  927  (Cullen,  J.),  that  while  the  owners  of  ad- 
jacent upland  had  the  right  of  access  to  the  river,  and  also  the  right 
to  construct  a  proper  pier  therein,  they  had  no  easement  or  inter- 
est in  the  lands  under  water  of  the  adjacent  proprietors.  It  was  also 
so  held  in  Consumers'  Coal  &  Ice  Co.  v.  City,  181  App.  Div.  388,  169 
N.  Y.  Supp.  92,  and  New  York  Dock  Co.  v.  Flinn-O'Rourke  Co.,  182 
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N.  Y.  Supp,  122,  affirmed  181  App.  Div.  956, 168  N.  Y.  Supp.  1121.  In 
the  former  case  the  plaintiff  sought  to  restrain  the  city  and  the  owner 
of  the  adjacent  property  from  filling  in  the  land  under  water  out  to 
the  bulkhead  line,  claiming  that  to  do  so  would  constitute  a  violation 
of  the  restrictions  as  to  100  feet  space  between  piers  in  the  act  of  1857. 

While  the  decision  upholding  the  defendant  might  be  considered  as 
not  strictly  pertinent  to  the  question  here  presented,  as  the  act  would 
seem  to  apply  only  to  piers  extending  from  the  bulkhead  line  estab- 
lished by  law,  the  court  took  occasion  to  pass  upon  the  claim  of  the 
plaintiff  to  use  the  lateral  waters  in  front  of  defendant's  upland,  and 
held  it  had  no  such  right.  In  the  case  at  bar  the  defendants  frankly 
state  that  the  possession  of  the  easement  claimed  by  it  would  enable 
defendant  to  impair  plaintiff's  use  of  its  slip  by  having  vessels  of  the 
defendant  moored  for  a  week  to  its  pier.  Nothing  could  be  more  con- 
vincing of  the  unsoundness  of  its  claim  than  the  statement  so  made. 

[4,  6]  The  conclusion  is  reached  that  the  lease  of  1881  was  a  valid 
lease  to  the  extent  that  it  demised  the  use  of  the  defendants'  bulkhead 
and  pier,- and  as  long  as  plaintiff  remained  in  possession  after  the  ex- 
piration of  the  term  there  was  a  renewal  of  the  lease  from  year  to 
year  because  of  such  holding  over.  Schuyler  v.  Smith,  51  N.  Y.  309, 
10  Am.  Rep.  609;  Kennedy  v.  City  of  New  York,  196  N.  Y.  19,  89 
N.  E.  360,  25  L.  R.  A.  (N.  S.)  847.  Any  defense  the  plaintiff  may 
have  can  properly  be  set  up  in  the  pending  actions  brought  by  the  de- 
fendants in  the  Municipal  Court,  and  which  the  plaintiff  seeks  to  re- 
strain. 

It  follow^  that  the  complaint  does  not  state  a  cause  of  action  en- 
titling plaintiff  to  the  relief  therein  demanded,  and  should  be  dis- 
missed. The  defendants  state  in  their  brief  that,  if  the  complaint  is 
dismissed,  they  are  indifferent  to  the  disposition  of  the  counterclaims 
which  may  be  the  subject  of  a  separate  action,  and  we  therefore  have 
no  occasion  to  pass  upon  their  sufficiency. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


(192  App.  Dlv.  502) 

PIERCE  V.  MORRIS. 

(Snpreme  Court,  Appellate  Division,  Fourth  Department.    May  12, 1920.) 

1.  Discovery  <S=^0— Order  for  examination  of  defendant  properly  extended 

to  time,  place,  and  circumstances  of  accident. 

Where  a  12  year  old  boy  was  Injured  by  defendant's  automobile,  and 
there  were  no  other  witnesses  to  the  accident,  it  was  proper  to  provide, 
in  an  order  made  under  Code  Civ.  Proc.  S  873,  for  examination  of  de- 
fendant before  trial,  that  defendant  be  fully  examined  as  to  the  time, 
place,  and  circumstances  of  the  accident. 

2.  DiseoTery  <S:=>40 — Order  for  examination  of  defendant  held  properly  ex- 

tended to  defendant's  connection  with  plaintiflTs  treatment. 

Where  a  12  year  old  boy  was  seriously  injured  by  defendant's  auto- 
mobile, and  plaintiff  had  no  other  witnesses  to  the  accident,  information 
being  withheld  by  defendant's  witnesses,  an  order  for  examination  of 
defendant  before  trial  under  Code  Civ.  Proc.  §  873,  properly  provided  for 
inquiry  as  to  defendant's  connection  with  the  treatment  of  the  plaintiff 

^s»For  otber  cases  see  same  topic  &  KST-NUMBER  in  all  Key -Numbered  DigesU  A  Indexes 
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following  the  accident,  notwithstanding  the  moving  papers  failed  to  show 
that  defendant  was  a  physician,  or  that  he  examined  or  treated  the  boy 
at  the  time  of  the  accident;  it  being  conceded  that  defendant  was  a 
physician  and  that  he  did  treat  the  boy  professionally. 

3.  Discovery  ^=>41^-Order  for  examinalion  of  defendanl  held  tmpreperly  ex* 

tended  (o  daration  of  injuries. 

An  order  for  examination  of  defendant  before  trial,  in  an  action  for. 
injuries  to  a  12  year  old  boy  caused  by  an  automobile,  extending  the 
•  scope  of  the  examination  to  the  duration  of  the  injuries,  was  improper; 
such  question  being  one  for  expert  opinion,  which  defendant  should  not 
be  required  to  giTe,  notwithstanding  It  was  admitted  that  he  was  a  phy- 
sician. 

4.  Discovery  ^=>32 — Order  for  examination  before  trial  usually  granted  upon 

compliance  with  rules  of  practice. 

TTpon  compliance  with  Code  Civ.  Proc.  ||  870,  871,  and  with  General 
Bules  of  Practice,  rule  82,  an  order  for  the  examination  of  a  party  before 
trial  is  usually  granted. 

5.  Appeal  and  error  ^»961— When  discretion  of  Judge,  granting  order  for  ex- 

amination before  trial,  will  not  be  disturbed. 

The  discretion  exercised  by  a  Judge  granting  an  order  for  the  exam- 
ination of  a  party  before  trial  will  not  ordinarily  be  interfered  with,  if 
it  appears  that  the  provisions  of  the  statute  have  been  substantially  com- 
plied with,  and  if  it  fairly  appears  that  there  is  an  issue  of  fact  to  be 
determined,  and  that  the  adverse  party  has  knowledge  of  facts  which  are 
material. 
6*  Discovery  ^=^33 — Scope  of  examination  is  within  judicial  discretion. 

In  determining  the  scope  of  the  examination  of  a  party  before  trial, 
the  judge  granting  the  order  exercises  a  Judicial  discretion,  under  section 
878  of  the  Code  of  Civil  Procedure. 

7.  Dlscovny  ^^51—Moving  papero  must  disclose  necessity  of  general  ex- 

amination before  trial. 

To  justify  an  order  for  a  general  examination  of  a  party  before  trial, 
the  moving  papers  must  disclose  its  necessity. 

8.  Appeal  and  error  <@=»961-*-Discretlon  In  limiting  scope  of  examination  be* 

fore  trial  not  Interfered  with. 

Under  Code  Civ.  Proc.  §  873,  providing  that  the  order  for  examination 
of  a  party  before  trial  may,  in  the  discretion  of  the  judge,  designate  and 
limit  the  particular  matters  as  to  which  the  party  shall  be  examined,  the 
discretion  of  the  judge  will  not  ordinarily  be  interfered  with,  unless  it 
appears  that  it  has  been  abused.  '*> 

9.  Discovery  «=»32— That  complaint  alleges  necessary  facts,  or  that  answ^ 

contains  general  denial,  immaterial. 

An  order  for  the  examination  of  a  party  before  trial  may  be  granted, 
notwithstanding  that  the  complaint  alleges  the  facts  necessary  to  be  prov- 
ed by  plaintiff,  or  that  the  answer  contains  a  general  denial. 

Appeal  from  Special  Term,  Cattaraugus  County. 

Action  by  Paul  L.  Pierce,  an  infant,  by  Dolley  S.  Pierce,  his  guard- 
ian ad  litem,  against  Jacob  E,  K.  Morris,  to  recover  for  personal  in- 
juries. From  an  order  limiting  the  scope  of  an  examination  of  de- 
fendant before  trial,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Benjamin  C.  Ticknor,  of  Buffalo  (George  A.  Larkin,  of  Olean,  of 
counsel),  for  appellant. 
P.  S.  Collins,  of  Olean,  for  respondent. 
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HUBBS,  J.  The  plaintiff,  an  infant  12  years  of  age,  was  seriously 
injured  by  being  run  down  by  an  automobile  owned  by  the  defendant. 
An  order  was  made,  under  section  873  of  the  Co4e  of  Civil  Procedure 
to  examine  the  defendant  generally.  Upon  motion  of  the  defendant, 
made  upon  the  papers  upon  which  the  original  order  was  granted,  the 
"Special  Term  limited  the  scope  of  the  examination,  and  the  defendant 
has  appealed  from  said  order,  upon  the  ground  that  the  court  did  not 
limit  the  scope  of  the  examination  suflSciently. 

The  order  appealed  from  permitted  the  examination  of  the  defend- 
ant upon  the  following  questions: 

(1)  The  ownership  of  the  car. 

(2)  The  management,  control,  and  driver  of  the  car  at  the  time  of 
the  accident. 

(3)  The  business  in  connection  with  which  the  car  was  being  operat- 
ed at  the  time. 

(4)  The  time,  place,  and  circumstances  of  the  accident  fully. 

(5)  The  defendant's  connection  with  the  treatment  of  the  plaintiff 
following  the  accident;  the  extent,  particulars,  and  duration  of  the 
injuries. 

The  appellant  concedes  that  the  order  was  properly  made  to  include 
an  examination  upon  the  matters  set  out  in  the  first*  three  para- 
graphs, but  urges  that  it  should  be  modified  by  striking  out  the  last 
two  paragraphs. 

In  determining  the  question,  it  is  necessary  that  we  keep  in  mind 
the  unusual  situation  disclosed  by  the  moving  papers.  The  plaintiff 
was  only  12  years  of  age.  When  injured,  he  was  alone,  and  has  no 
other  witness  to  the  accident.  He  was  so  seriously  injured  that  he  lay 
at  the  point  of  death  for  weeks,  and  was  unable  to  find  witnesses  and 
investigate  the  facts  in  regard  to  the  accident.  The  mother  of  the 
plaintiff,  his  guardian  ad  litem,  states,  in  her  affidavit,  that  the  wit- 
nesses for  the  defendant  have  declined  to  give  her  the  name  of  the 
person  driving  the  car  at  the  time ;  that  the  only  statement  of  the  con- 
ditions surrounding  the  accident  she  has  been  able  to  obtain  is  a  state- 
ment by  her  little  boy  regarding  it;  that  she  has  no  other  means  of 
ascertaining  the  facts  surrounding  the  accident  than  the  examination 
of  the  defendant.  The  defendant  has  not  denied  any  of  the  allegations 
contained  in  the  moving  papers. 

[1,2]  Under  the  circumstances  of  this  case,  it  was  proper  to  pro- 
vide in  the  order  that  the  defendant  be  examined  as  to  "the  time,  place, 
and  circumstances  of  the  accident  fully."  It  is  urged  that  the  moving 
papers  do  not  show  that  the  defendant  is  a  physician,  or  that  he  ex- 
amined or  treated  the  boy  at  the  time  of  the  accident.  That  is  true; 
but  it  is  conceded  in  the  appellant's  brief  that  the  defendant  is  a 
physician,  and  that  he  treated  the  boy  professionally  following  his 
injury. 

[3J  The  moving  papers  show  that  there  is  no  one  else  by  whom  the 
plaintiff  can  show  his  condition  just  after  the  accident,  the  posi- 
tion in  which  he  lay,  and  the  nature,  extent,  and  particulars  of  his 
bounds  and  injuries  at  that  time.  The  granting  of  the  fifth  paragraph 
of  the  order  was  fairly  within  the  discretion  of  the  Special  Term, 


Digitized  by 


Google 


Sup.  Ct)  PIBBOB  V.  MORRIS  1^5 

(182  N.T.a) 

except  as  to  the  last  part  thereof,  which  permitted  an  examination 
as  to  tJie  duration  of  the  injuries.  No  doubt  that  is  a  question  for 
expert  opinion,  which  the  defendant  should  not  be  required  to  give. 
The  fact  that  the  moving  papers  do  not  state  that  the  defendant  is  a 
physician,  or  that  he  treated  the  plaintiff  at  the  time  of  the  accident, 
does  not  prevent  the  granting  of  the  part  of  the  order  in  question, 
as  the  court  had  power  to  grant  a  general  examination. 

[4]  Sections  870  to  886,  inclusive,  of  the  Code  of  Civil  Procedure, 
provide  the  procedure  governing  examination  before  trial,  and  were 
intended  to  eliminate  the  pitfalls  and  technicalities  which  existed 
under  the  old  practice  upon  that  subject.  An  interesting  and  ex- 
haustive history  of  the  development  of  the  law  upon  the  subject  is 
contained  in  an  opinion  of  Justice  De  Angelis  in  the  case  of  Akhurst 
V.  National  Starch  Co.,  64  Misc.  Rep.  445,  119  N.  Y.  Supp.  561,  af- 
firmed 148  App.  Div.  898,  132  N.  Y.  Supp.  1120.  Upon  compliance 
with  the  provisions  of  sections  870  and  871  of  the  Code  of  Civil  Pro- 
cedure and  with  rule  82  of  the  General  Rules  of  Practice,  an  order 
for  the  examination  of  a  party  before  trial  is  usually  granted. 

[5,  6]  The  discretion  exercised  by  a  judge  who  grants  such  an  order 
will  not  ordinarily  be  interfered  with,  if  it  appears  that  the  provi- 
sions of  the  statutes  have  been  substantially  complied  with,  and  if 
it  fairly  appears  that  there  is  an  issiie  of  fact  to  be  determined,  and 
that  the  adverse  party  has  knowledge  of  facts  which  are  material.  It 
should  appear  that  the  application  for  the  order  is  made  in  good  faith 
and  for  the  purpose  of  the  trial  of  the  action.  In  determining  the  scope 
of  an  examination^  the  judge  granting  the  order  exercises  a  judicial 
discretion,  under  section  873.  He  may  grant  an  order  for  a  general 
examination.  The  statute  gives  that  authority.  Herbage  v.  City  of 
Utica,  109  N.  Y.  81,  16  N.  E.  62. 

[7]  Not  every  case  justifies  a  general  examination,  however,  and 
to  justify  such  a  broad  order  the  moving  papers  must  disclose  its 
necessity.  It  was  for  that  reason  that  section  873  gave  the  authority 
to  limit  the  examination. 

[8]  In  determining  how  restricted  the  examination  should  be,  the 
courts  have  laid  down  certain  rules,  which  are  not  absolute,  but 
simply  aids  to  assist  the  judge  granting  the  order  in  determining  that 
question.  Section  873  expressly  provides  that  "the  order  may,  in  the 
discretion  of  the  judge,  designate  and  limit  the  particular  matters  as 
to  which  he  shall  be  examined."  Ordinarily  the  discretion  of  the 
judge  should  not  be  interfered  with,  unless  it  appears  that  there  has 
been  an  abuse  of  discretion. 

[9]  The  fact  that  the  complaint  alleges  the  facts  necessary  to  be 
proved  by  the  plaintiff  upon  the  trial,  or  that  the  answer  contains 
a  general  denial,  does  not  prevent  the  granting  of  the  order.  It  is 
urged  that  the  examination  of  the  defendant  is  not  "necessary,"  with- 
in the  meaning  of  that  word  as  used  in  section  871,  because  the  alle- 
gations of  the  complaint  disclose  the  fact  that  the  plaintiff  has  the  de- 
sired information.  That  contention  is  without  force.  Terry  v.  Ross 
Heater  &  Mfg.  Co.,  180  App.  Div.  at  page  715,  167  N.  Y.  Supp.  at 
page  748. 
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The  order  should  be  modified,  by  striking  out  tiie  words  "and 
duration  of  the  injuries,"  and,  as  so  modified,  affirmed,  with  $10  costs 
and  disbursements.     All  concur. 


ORANOFF  ▼.  KORPUS  et  al. 

(Supreme  Court,  Special  Term  for  Trials,  Kings  CJounty.    November  28, 1919.) 

1.  Fraudulent  cdnveyaneeB  ^=>104  (2) — Conveyaiiee  to  third  pai^  without  oon- 

aideration  to  defeat  rights  of  purchaser  is  fraud. 

A  conveyance  by  vendor  to  his  wife,  without  consideration,  to  defeat 
the  rights  of  the  purchaser,  where  the  wife  had  fuU  knowledge  of  the 
purchaser's  contract,  is  fraudulent,  and  must  be  set  aside. 

2.  Speeifie  performance  ^=»10(2)— If  vendor's  wife  refoses  to  convey  to  de- 

frauded purchaser,  price  will  be  abated  by  value  of  dower  Interest. 

Where  a  wife  had  not  joined  in  the  contract,  so  that  she  cannot  be  com- 
pelled to  Join  in  the  conveyance  to  purchaser,  the  vendor  must  give  a 
deed,  and  the  purchase  price  wiU  be  reduced,  in  the  event  of  her  refnsal  to 
join  in  the  conveyance,  by  the  reasonable  value  of  her  dower  Interest. 

Action  by  one  Granoff  against  one  Korpus  and  another.    Judgment 
directed  for  plaintiff. 
Frank  Krevoruck,  of  New  York  City,  for  plaintiff. 
Harold  L.  Kunstler,  of  New  York  City,  -for  defendants. 

CROPSEY,  J.  [1,2]  The  conveyance  by  the  vendor  to  his  wife 
was  made  in  bad  faith  and  for  the  sole  purpose  of  preventing  the  plain- 
tiff (vendee)  from  getting  the  title.  There  was  no  consideration,  and 
the  vendor's  wife  had  full  knowledge  of  plaintiff's  contract  and  of 
his  claims.  That  conveyance  must  be  set  aside.  The  plaintiff  is  en- 
titled to  all  the  relief  that  may  be  granted.  The  defendants  have  no 
defense  and  are  guilty  of  fraud.  As  the  vendor's  wife  did  not  sign 
the  contract,  it  may  be  she  cannot  be  compelled  to  execute  a  deed. 
But  the  vendor  must  give  the  deed  he  contracted  to  give,  and  if  his 
wife  joins  in  it  the  full  purchase  price  must  be  paid,  less  the  costs  of 
this  action,  which  are  awarded  to  the  plaintiff.  If  the  vendor's  wife 
refuses  to  join  in  the  deed,  the  plaintiff  shall  have  the  option  of 
taking  the  property  subject  to  her  inchoate  dower  right,  and  in  that 
event  an  abatement  from  the  purchase  price  will  be  made,  which  will 
represent  the  dower  interest,  or  of  introducing  further  proof  on  the 
question  of  damages,  and  the  amount  thereof  will  then  become  a 
lien  on  the  property.  This  is  the  law  of  this  jurisdiction  (Maas  v.  ' 
Morgenthaler,  136  App.  Div.  359,  120  N.  Y.  Supp.  1004;  Farley  v. 
Secor,  167  App.  Div.  80,  84,  152  N.  Y.  Supp.  787),  though  the  hold- 
ings in  other  states  are  conflicting  (see  note,  L.  R.  A.  1917F,  599,  600). 
If  the  plaintiff  elects  to  take  the  property  subject  to  the  dower  in- 
terest, there  must  be  a  further  hearing  to  determine  the  ages  of  the 
defendants,  so  the  value  of  that  interest  may  be  fixed. 

The  findings  have  been  passed  upon  and  the  decision  signed,     A 
judgment  should  be  submitted,  which  will  follow  generally  the  terms 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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of  this  memorandum.  The  defendants  first  will  he  required  to  offer 
a  deed  executed  by  both,  or  to  refuse  so  to  do,  and,  if  there  is  such  a 
refusal,  the  plaintiff  will  have  10  days  thereafter  in  which  to  make 
his  election  to  take  subject  to  the  dower  or  to  seek  damages. 


(llOMlsc.  Rep.  703) 

GAMPIONE  V.  ECKERT  et  al. 

(Supreme  Court,  Special  Term  for  Trials,  Kings  County.    March,  1920.) 

Specific  pfsrformaiice  <9=»10(2)^<:!oiitract  for  sale  of  realty  may  be  enforced, 
with  an  abatement  in  price,  where  vendor's  wife  refuses  to  sign. 

Where  one  contracts  to  sell  his  real  property,  and  refuses  to  perform  on 
the  claim  that  his  wife  win  not  sign  the  deed,  specific  performance  may 
be  decreed,  with  the  provision  that,  if  she  does  not  sign,  an  abatement  in 
the  purchase  price  be  made,  representing  her  dower  interest. 

Action  for  specific  performance  by  Giovanni  Campione  against  Max 
Eckert  and  another.    Judgment  for  plaintiff. 

Aaron  Bearman,  of  Brooklyn,  for  plaintiff. 

Kornblueh  &  Hutter,  of  New  York  City  (Arthur  Hutter,  of  New 
York  City,  of  counsel),  for  defendants. 

CROPSEY,  J.  Where  a  man  makes  a  contract  to  sell  his  property, 
and  then  refuses  to  perform  upon  the  claim  that  his  wife  will  not 
sign  the  deed,  a  performance  may  be  decreed,  with  the  provision  that, 
if  the  wife  does  not  join  in  the  conveyance,  an  abatement  in  the  pur- 
chase price  be  made,  representing  her  dower  interest.  Granoff  v. 
Korpus,  182  N.  Y.  Supp.  136;  Bostwick  v.  Beach,  103  N.  Y.  414,  9 
N.  E.  41.  This  imposes  no  hardship  upon  the  owner.  If  he  is  not 
certain  he  can  obtain  his  wife's  signature,  he  should  not  execute  the 
contract;  and,  if  he  would  protect  himself,  he  should  secure  his  wife's 
signature  to  the  contract.  If  he  does  not  do  so,  he  must  take  the  risk 
of  being  obliged  to  convey  subject  to  his  wife's  dower,  upon  an  abate- 
ment in  the  purchase  price  being  made.  In  the  present  condition  of 
the  realty  market,  the  refusal  of  a  wife  to  join  in  a  deed  to  perform 
a  contract  made  by  her  husband  is  suggestive  of  bad  faith.  These 
parties  are  living  together  and  agreed  to  the  sale.  Now,  with  the  ris- 
ing market,  the 'claim  is  advanced  that  the  wives  will  not  sign.  They 
cannot  be  compelled  to,  as  they  did  not  join  in  the  contract;  but,  if 
they  refuse,  there  must  be  an  abatement  in  the  purchase  price,  and 
the  husbands  required  to  convey  their  interests. 

Judgment  accordingly. 

4s»For  other  cues  Me  tame  topio  A  KBT-NUMBBR  in  all  Key-Numbered  DIgeets  A  iDdezee 
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MeMAGH  v.  BUHB  el  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    May  14,  1920.) 

1.  Witnesses  <@=»268(1) — Question  to  plaintilTs  assignor  on  cross-examination 
sliould  liave  been  allowed. 

In  action  for  services  in  installing  pressure  gas  lamps  on  agreed  salary, 
a  defendant  in  his  testimony  having  absolutely  contradicted  plaintiff's  as- 
signor as  to  any  agreement  to  pay  for  installation  work,  question  to  plain- 
tiff's assignor  on  cross-examination  as  to  what  possible  benefit  the  work 
could  have  been  to  defendant  personally  should  have  been  allowed. 
%.  Partnership  <S^217  ( 3 >— Evidence  held  not  to  warrant  finding  a  eopartnet 
personally  obligated  himself  to  pay  for  work. 

In  an  action  against  copartners  for  services,  evidence  held  insufficient 
to  warrant  finding  by  appellate  court  as  a  fact  that  a  defendant  had  per- 
sonally obligated  himself  to  pay  for  the  work. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Katharine  McMagh  against  Francis  H.  Ruhe,  impleaded, 
etc.  From  a  determination  of  the  Appellate  Term,  affirming  as  to 
defendant  Ruhe  a  judgment  of  the  Mimicipal  Court,  and  reversing  it. 
and  dismissing  the  complaint  as  against  another  defendant,  Ruhe  ap- 
peals. Determination  of  Appellate  Term,  affirming  judgment  as  to 
defendant  Ruhe,  reversed,  and  new  trial  ordered  as  to  such  defendant. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Theodore  L.  Frothingham,  of  New  York  City  (Frank  R.  Greene, 
of  New  "York  City,  of  counsel,  and  Harold  James  Baily,  of  New  York 
City,  on  the  brief),  for  appellant. 

J.  Solon  Einsohn,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  The  action  was  brought  against  these  defend- 
ants "as  copartners  engaged  in  the  glassware  business  *  ♦  *  un- 
der the  firm  name  and  style  of  Fensterer  &  Ruhe."  Briefly  stated, 
the  cornplaint  alleges  the  due  performance  on  the  part  of  the  plaintiff's 
assignor,  one  Momand,  of  certain  work,  labor,  and  services  at  the 
special  instance  and  request  of  the  defendants,  in  connection  with  the 
preparation  and  installation  of  100  pressure  lamps  at  Long  Beach, 
N.  Y.,  isit  an  agreed  salary  of  $100  per  week.  It  also  alleges  that  the 
services  rendered  pursuant  to  the  agreement  extended  over  a  period 
of  eight  weeks,  and  that  there  became  due  and  owing  thereunder  the 
sum  of  $800,  no  part  of  which  has  been  paid  to  him. 

The  case  was  tried  before  the  court  without  a  jury,  and  judgment 
rendered  against  both  defendants  for  the  full  amount  claimed.  The 
theory  upon  which  the  Appellate  Term  determined  the  appeal  was  that 
the  evidence  established  that  the  alleged  agi'eement  of  hiring,  which 
was  made  tlirough  the  defendant  Ruhe,  was  not  binding  upon  his 
partner,  the  other  defendant,  and  that  under  the  authority  of  Stedeker 
V.  Bernard,  102  N.  Y.  327,  6  N.  E.  791,  the  defendant  Ruhe  being 
personally  liable,  judgment  should  be  rendered  against  him  individually. 

Plaintiff's  assignor,  Momand,  testified  without  qualification  that  he 
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•was  employed  by  "Ruhe  and  Fensterer"  to  superintend  the  testing 
and  installation  of  certain  street  lamps  at  Long  Beach,  for  which  that 
firm  was  to  pay  him  $100  per  week,  and  at  no  time  claimed  that 
Ruhe  individually  had  hired  him.  The  testimony  further  shows  with- 
out contradiction  that,  at  the  time  when  the  alleged  contract  of  em- 
ployment was  made  and  for  several  years  prior  thereto,  the  defendant 
Ruhe  was  president  of  a  company  known  as  the  Public  Lighting  Serv- 
ice Corporation,  of  which  Momand  was  the  consulting  engineer,  in 
active  charge  of  its  street  lighting  work,  and  particularly  so  of  a  certain 
contract  which  it  had  with  the  city  of  Newark,  and  that  during  all  this 
time  he  was  paid  for  his  services  by  the  Public  Lighting  Service  Cor- 
poration. 

It  was  uncontradictedly  shown  that  Ruhe  was  the  largest  holder  of 
stock  in  the  company,  and  was  in  the  habit  of  advancing  moneys  to  it 
from  time  to  time  for  the  payment  of  its  obligations ;  his  method  be- 
ing to  draw  checks  upon  his  own  firm's  bank  account,  which  were 
charged  against  his  personal  account  on  the  firm's  books.  There  was 
also  a  concern,  known  as  the  Pressure  Lighting  Company,  of  which 
Momand  was  the  vice  president  and  a  stockholder.  Its  principal  asset 
seems  to  have  been  a  certain  patented  pressure  lamp  used  in  connec- 
tion with  gas  lighting,  which  was  the  invention  of  Momand. 

The  plaintiff,  testified  as  to  the  conversations  which  he  claimed  re- 
sulted in  his  employment,  as  follows:  That  Ruhe  told  him  that  he 
had  ihct  a  Mr.  Newbold,  of  Philadelphia,  who  was  vice  president  of  the^ 
Welsbach  Street  Lighting  Company  of  America,  and  called  his  at- 
tention to  the  pressure  lamp  which  would  relieve  one  of  the  difficulties 
in  the  gas-lighting  business,  due  to  the  high  cost  of  labor  and  ma- 
terials; that  Newbold  stated  that  he  Would  have  nothing  to  do  with 
Momand,  as  they  had  been  very  bitter  competitors  for  many  years  in 
street-lighting  work  throughout  the  United  States;  that  Ruhe  con- 
vinced him  that  it  was  foolish  to  allow  such  matters  to  interfere  in  a 
case  where  it  would  be  to  his  advantage  tb  utilize  the  pressure  lamp ; 
that  thereupon  Newbold  asked  Ruhe  if  Momand  could  construct  a  pres- 
sure lamp  in  the  form  of  a  burner  to  be  used  in  the  lamps  of  his  com- 
pany; that  Momand  thereupon  suggested  to  Ruhe  that  Newbold  send 
over  one  of  the  lamp  heads  used  by  his  company,  and  he  would  place 
one  of  his  burners  therein,  which  could  be  shown  Newbold ;  that  a  few 
days  later  Fenstercr  &  Ruhe  sent  over  a  lamp  head,  and  Ruhe  told 
him  that  he  would  have  Newbold  come  over  and  look  at  it;  that  a 
few  days  thereafter  Newbold  did  come  over,  pursuant  to  an  appoint- 
ment, and  Momand's  secretary  demonstrated  the  efficiency  of  the 
pressure  lamp. 

Momand  also  testified  that  he  saw  Ruhe  a  couple  of  hours  after  the 
demonstration,  and  was  told  that  Newbold  was  well  satisfied  with  th,e 
lamp  which  he  had  seen,  and  had  given  him  an  order  for  100  lamps 
to  be  used  at  Long  Beach,  where  the  Welsbach  Company  had  a  light- 
ing contract,  in  order  to  show  their  advantages  to  his  directors.  He 
stated  that  Ruhe  told  him  that  Newbold  would  pay  for  the  entire 
cost  of  installation,  and  told  him  to  spare  no  expense,  and  hurry  it  up-, 
and  get  it  in  as  good  shape  as  possible.    Momand  then  stated : 
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"I  told  Mr.  Buhe  that  I  would  have  nothing  to  do  with  Mr.  Newbold.  I 
told  him  that  the  work  wonld  entail  a  great  deal  of  extra  work ;  that  I  had 
my  regular  work  to  attend  to ;  that  I  was  attending  to  my  lamps  in  Newark ; 
that  I  wanted  to  get  paid  for  my  installation  at  Long  Beach ;  that  I  would 
have  nothing  to  do  with  Mr.  Newbold,  and  that  I  would  do  this  work  for  your 
firm  (meaning  Fensterer  &  Buhe) ;  that  Buhe  said  that  was  all  right— *I  un- 
derstand what  your  relations  have  been ;  you  go  ahead  and  do  the  work.* " 

Upon  cross-examination  Momand  was  asked  whether  he  or  the 
Pressure  Lighting  Company  was  benefited  by  the  installation  of  the 
pressure  lamps  which  were  to  be  made  for  Newbold's  firm.  He  an- 
swered that  it  was  not  his  idea  that  it  was  a  benefit  to  his  company. 
He  then  was  asked  this  question : 

''Why  did  you  go  into  it,  if  it  was  of  no  benefit  to  your  company?  A.  I 
was  willing  to  do  this  work  for  Mr.  Buhe,  if  he  paid  me  for  it  Q.  What  possi^ 
ble  benefit  could  it  be  to  Mr.  Buhe  personally? 

"PlaintilTs  Counsel:   Objected  to. 

"The  Court :   Objection  sustained. 

"Defendant's  Counsel:    Exception.*' 

[1]  The  learned  court  clearly  erred  in  not  allowing  this  question 
upon  the  cross-examination.  Ruhe  in  his  testimony  absolutely  con- 
tradicted Momand  as  to  any  agreement  to  pay  him  $100  per  week, 
or  any  other  sum,  for  the  installation  work.  He  testified  that  the  work 
was  to  be  done  for  Newbold ;  that  he  had  told  Mr.  Morriand  that  this 
,  was  the  last  chance  to  prove  whether  his  Pressure  Lighting  Ccwnpany 
was  any  good  or  not,  and  therefore  to  take  pains  in  installing  this 
equipment;  that  he  never  stated  to  him  that  it  was  a  *'F«tisterer  & 
Ruhe  matter,"  or  that  it  was  an  "F.  H.  Ruhe  matter,"  but  that  it  was 
a  Public  Service  Corporation  matter.  The  record  of  the  trial  shows 
that  Newbold  had  a  representative  at  Long  Beach  when  the  pressure 
lamps  were  being  installed. 

Sufficient  has  been  stated  to  indicate  that  there  was  a  hopeless  con* 
flict  of  testimony  in  regard  -to  the  alleged  agreement  of  hiring.  Plain- 
tiflF  was  an  employe  of  the  Public  Lighting  Service  Corporation,  and 
was  interested  in  the  Patent  Pressure  Lighting  Company,  which  he 
admitted  was  in  a  hopeless  tangle  at  that  time.  Fensterer  &  Ruhe 
were  engaged  in  a  business  wholly  foreign  to  the  gas  business,  and 
were  not  interested  as  a  firm  in  any  of  these  matters.  Ruhe  was  ad- 
vancing moneys  to  the  Public  Lighting  Service  Corporation,  and  was 
anxious  in  behalf  of  that  company  to  interest  Newbold,  in  the  hope 
that  the  Welsbach  Street  Lighting  Company  would  buy  out  both 
the  Pressure  Company  and  the  Pressure  Lighting  Company. 

The  trial  court  evidently  decided  as  it  did  because  it  accepted  Mo- 
mand*s  version  of  the  hiring,  which  was  that  he  "had  been  hired  by  the 
firm  of  "Fensterer  &  Ruhe."  There  was  no  finding  that  Ruhe  indi- 
vidually had  employed  Momand.  The  Appellate  Term  was  justified, 
upon  the  state  of  the  proofs,  to  hold  that  the  trial  court's  conclusion 
that  the  defendants  had  obligated  themselves  as  a  firm  to  Momand 
was  contrary  to  the  weight  of  the  credible  testimony.  If  the  testimony 
established  that  Ruhe  personally  had  obligated  himself  to  Momand, 
the  Appellate  Term  might  have  been  justified  in  disposing  of  the 


Digitized  by 


Google 


Sup.  Ct)  mwiN  V.  smoN  141 

(18SN.7.8.) 

matter  as  it  did,  and  directing  judgment  against  Ruhe  individually^ 
under  the  authority  of  Stedeker  v,  Bernard,  supra. 

We  thus  have  a  situation  ia  which  the  plaintiff  made  no  claim  at 
the  trial  that  Ruhe  had  personally  promised  to  pay  him  for  his  services, 
and  where  the  defendant  Riihe,  by  reason  of  a  direction  of  judgment 
against  him  personally  by  the  appellate  court,  would  be  deprived  of 
his  day  in  court  to  show  that  he  was  not  individually  liable  for  the 
claim  of  the  plaintiff,  and  that  he  was  acting  in  behalf  of  the  Public 
Service  Lighting  Corporation,  and  to  interpose  any  affirmative  de- 
fenses or  counterclaims  personal  to  him. 

[2]  In  view  of  the  fact  that  the  trial  court  did  not  find  Ruhe  in- 
dividually liable,  and  that  the  appellate  codrt  reversed  the  trial  court's 
finding  and  considering  that  the  proofs  were  conflicting,  ai)  appellate 
court  would  scarcely  be  warranted  in  finding  as  a  fact  that  Ruhe 
had  personally  obligated  himself  to  pay  for  the  alleged  work  performed 
by  M(Mnand.  We  are  of  opinion  that  the  court  should  have  reversed 
the  judgment  and  ordered  a  new  trial.  There  is,  however,  no  appeal 
to  this  court  from  the  reversal  of  the  judgment  as  against  Fensterer 
and  the  dismissal  of  the  complaint  as  against  him.  The  only  appel- 
lant is  the  defendant  Ruhe. 

The  determination  of  the  Appellate  Term,  so  far  as  it  affirms  the 
judgment  as  to  the  defendant  Rune,  is  reversed,  and  a  new  trial  ordered 
as  to  said  defendant,  with  costs  to  the  appellant  in  all  courts  to  abide 
the  event    All  concur. 


Al92  App.  DiT.  8&2) 

IRWIN  V.  SIMON  ei  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    BCay  14,  1920.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  Irwin  against  Franklin  Simon,  impleaded  with 
the  J.  J.  Steindler  Company.  From  a  judgment  for  defendant  J.  J. 
Steindler  Company,  and  from  an  order  denying  a  motion  for  new  trial, 
plaintiff  appeals.    Judgment  and  order  affirmed. 

Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Gillespie  &  O'Connor,  of  New  York  City  (William  F.  Delaney,  of 
New  York  City,  of  counsel,  and  George  J.  Gillespie,  of  New  York 
City,  on  the  brief),  for  appellant. 

Horwitz  &  Rosston,  of  New  York  City  (Lyman  A.  Spalding,  of 
New  York  City,  of  counsel,  and  Walter  J.  Rosston,  of  New  York 
City,  on  the  brief),  for  respondent 

PER  CURIAM.    Judgment  and  order  affirmed,  with  costs, 

GREENBAUM,  J.  (dissenting).  This  case  has  been  before  this 
court  on  two  previous  appeals.  Upon  the  first  appeal  the  court  set 
aside  a  verdict  of  $3,000  in  favor  of  the  plaintiff,  upon  the  ground 
of  the  erroneous  admission  of  certain  evidence,  detrimental  to  de- 
fendant   Irwin  V,  Simon,  170  App.  Div.  811,  156  N.  Y.  Supp,  483. 
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Upon  the  second  appeal  the  court  reversed  the  judgment  for  the  plain- 
tiff upon  a  verdict  of  $8,000  in  her  faVor,  upon  the  ground  that  the 
court  on  the  trial  of  that  action  erred  in  submitting  to  the  jury 
the  alleged  liability  of  the  defendant,  both  upon  the  theory  of  de- 
fendant's negligence  in  violating  the  Labor  Law  (Consol.  Laws, 
c.  31)  and  its  alleged  liability  at  common  law,  as  to  which  this  court 
held  the  evidence  was  insufficient.  Irwin  v.  Simon,  181  App.  Div. 
93,  168.  N-.  Y.  Supp.  328.  This  is  an  appeal  by  the  plaintiff  from  a 
judgment  in  favor  of  the  defendant  and  from  an  order  denying  plain- 
tiff's motion  to  set  a^ide  the  verdict  and  for  a  new  trial. 

The  gravamen  of  this  action  is  that  plaintiff,  while  employed  in  the 
premises  No.  8  to  14  West  Thirty-Eighth  street,  in  the  borough  of 
Manhattan,  sustained  injuries  as  she  was  descending  the  stairs  lead- 
ing to  the  basement  thereof,  which  were  occasioned  solely  by  the 
omission  of  the  landlord  and  his  lessee  to  provide,  as  required  by 
the  law,  a  "proper  and  substantial  handrail"  along  the  side  of  the  stair- 
way where  she  fell.  If  the  injury  was  due  to  the  absence  of  such  a 
rail,  then  the  negligence  of  the  defendants  would  be  established  as 
a  matter  of  law,  provided  it  was  also  undisputedly  shown  that  the 
building  in  tjuestion  was  a  "tenant  factory,"  within  the  meanipg  of  the 
Labor  Law  of  thi?  state  in  force  when  the  accident  happened. 

The  serious  question  upon  this  appeal-  is  whether  the  learned  trial 
justice  erred  in  refusing  to  charge  the  jury  that  upon  the  unquestioned 
evidence  the  building  in  which  the  accident  happened  was  a  "tenant 
fattory,"  within  the  meaning  of  the  Labor  Law,  and  in  leaving  it 
to  them  to  decide  whether  or  not  it  was  a  "tenant  factory**  under  the 
law.  In  the  opinions  of  this  court  upon  both  the  first  and  second 
appeals  if  was  substantially  stated  that  the  evidence  was  sufficient  to 
justify  the  submission  to  the  jury  of  the  question  whether  the  build- 
ing was  used  as  a  "tenant  factory."  Inasmuch  however  as  each  of 
the  prior  judgments  was  in  favor  of  the  plaintiff,  no  occasion  existed 
upon  the  former  appeals  to  consider  the  proposition  of  law  which  is 
how  for  the  first  time  squarely  before  the  court,  whether  upon  the 
conceded  facts  in  the  case  it  was  not  the  duty  of  the  court  to  instruct 
the  jury  that  the  building  was  a  "tenant  factory"  within  the  meaning 
of  the  Labor  Law. 

Section  80  of  the  Labor  Law  in  force  at  the  time  of  the  accident 
provided  as  follows: 

"Proper  and  substantial  handrails  shall  be  provided  on  all  stairways  In 
factories." 

Under  section  2  of  the  same  law  a  factory  was  defined  as  follows : 

"The  term  'factory,'  when  used  in  this  chapter,  shall  be  construed  to  include 
also  any  mill,  workshop,  or  other  manufacturing  or  business  establishment 
where  one  or  more  persons  are  employed  at  labor." 

Section  94,  entitled  "Tenant  Factories,"  provides  as  follows: 

"A  tenant  factory  within  the  meaning  of  the  term  as  used  In  this  chapter  is 
a  building,  separate  parts  of  which  are  occupied  and  used  by  different  persons, 
companies  or  corporations,  and  one  or  more  of  which  parts  is  so  used  as  to 
constitute  in  law  a  factory.    The  owner^  whether  or  not  he  is  also  one  of  the 
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occuiumts,  Instead  of  the  respective  lessees  or  tena&ts,  sball  be  respoxislblie  for 
the  observance  and  punishable  for  the  nonobservance  of  the  following  provi- 
sions of  this  article,  anything  in  any  lease  to  the  contrary  notwithstandingi 
namely,  the  provisions  of  seeUons  seventy-nine,  ei^ty,''  etc. 

Plaintiff  requested  the  court  bejdw  to  charge  that  at  the  time  of 
plaintiff's  injury  the  building  of  the  defendant  was  a  "tenant  factory" 
within  the  meaning  of  the  Labor  Law.  This  request  was  refused, 
and  plaintiff  thereupon  took  an  exception  to  such  refusal,  and  also 
an  exception  to  the  court's  submission  of  that  question  to  the  jury. 

The  uncontradicted  evidence  was  that  the.  fifth  floor  was  used  for 
making  alterations  upon  dresses  and  suits  sold  by  the  defendant  Si- 
mon, and  that  a  number  of  sewing  machines  were  operated  by  em- 
ployes who  were  engaged  on  that  kind  of  work.  It  is  not  disputed 
that  about  200  men  and  women  were  regularly  employed  on  that 
floor  upon  alterations  on  various  garments;  some  of  them  sewing 
by  hand  and  others  doing  basting  and  cutting.  There  was  also  tes- 
timony in  behalf  of  the  plaintiff  that,  upon  special  orders,  new  dresses 
were  manufactured  upon  these  premises.  That  testimony  was  how- 
ever, contradicted  by  the  defendant.  There  was  thus,  as  to  manu- 
facturing new  garments,  a  disputed  question  of  fact,  but  none  as  to 
alterations  upon  gowns  and  dresses.  Of  course,  in  so  far  as  the 
testimony  was  contradictory,  it  might  be  proper,  if  the  parties  so 
desired,  for  the  purposes  of  appeal  to  submit  that  issue  of  fact  to 
the  jury.  Upon  the  uncontradicted  evidence  that  the  building  was 
used  as  a  "workshop"  for  alterations  of  women's  apparel,  it  seems  to 
me  as  will  presently  be  shown,  that  it  was  the  duty  of  the  court  to 
instruct  the  jury  as  matter  of  law  that  it  was  a  "tenant  factory,"  and 
if  they  found  that  the  failure  to  comply  with  the  law  applicable  to 
such  buildings  requiring  the  installation  of  "proper  and  substantial" 
handrails  on  the  stairway  was  the  proximate  cause  of  the  injury, 
then  they  should  find  that  the  defendant  was  chargeable  with  neg- 
ligence. The  rule  is  now  settled  that  violation  of  a  statute  by  a  party 
charged  with  the  duty  of  observing  it  is  not  merely  evidence  of  neg- 
ligence, but  is  negligence  in  itself.  Martin  v.  Herzog,  228  N.  Y. 
164,  125  N.  E.  814. 

There  are  two  reported  cases  which  have  construed  the  Labor  Law 
as  to  the  meaning  of  the  words  "business  establishment,"  mentioned 
in  the  act.  In  Rabe  v.  Cons.  Ice  Co.,  113  Fed.  905,  51  C.  C.  A.  535, 
the  Circuit  Court  of  Appeals,  in  construing  the  New  York  Labor  Law, 
h61d  that  a  commercial  icehouse,  which  was  extensively  equipped 
with  machinery  and  ,in  which  numerous  operatives  were  engaged  in 
work,  was  a  factory  within  the  meaning  of  that  statute,  saying : 

"The  purpose  of  the  statute  is  to  throw  a  safeguard  around  the  workmen 
employed  In  business  estabUshments  where  machinery  Is  In  use  which  may 
endanger  those  who  are  likely  to  be  brought  into  contact  with  it,  and  to  whom 
its  presence,  if  it  is  not  protected,  is  a  constant  menace.  So  far  as  is  con- 
sistent with  the  language  of  the  statute,  that  purpose  should  be  giv^n  effect. 
The  language  is  sufficiently  comprehensive  to  include  a  commercial  icehouse. 
By  the  statutory  definition,  a  factory  includes,  not  only  a  manufacturing  es- 
tablishment, but  a  business  establishment  where  one  or  more  persons  are  em- 
ployed at  labor,  and  the  particular  enumeration  preceding  the  term«  'or  other 
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manufacturing  or  business  establishmentB/  is  too  meager  to  restrict  the 
meaning  of  the  term  by  the  application  of  the  rule  ejusdem  generia." 

That  decision,  however,  is  not  in  harmony  with  the  opinion  of  the 
Court  of  Appeals  as  to  the  interpretation  of  the  words  "business  es- 
tablishment." In  Shannahan  v.  Empire  Engineering  Corp.,  204  N. 
Y.  543,  98  N.  E.  9,  44  L.  R.  A.  (N.  S.)  1185,  the  court  held,  per 
Vann,  J.: 

**A  tugboat  Is  neither  a  factory  nor  a  *mill,  workshop  or  other  manufacturing 
or  business  establishment,'  within  the  meaning  of  the  Labor  Law,  even  when 
liberaUy  construeu  for  the  purpose  of  protecting  workmen  and  especially 
minors  employed  where  machinery  is  used.  A  factory  is  a  structure  or  plant 
where  something;  Is  made  or  manufactured  from  raw  or  partly  wrought  ma- 
terials into  formis  suitable  for  use.  This  is  the  primary  definition,  which  waa 
extended  by  the  statute  so  as  to  Include  any  Inill,  workshop  or  other  manu- 
facturing or  business  establishment  where  one  or  more  persons  are  employed 
at  labor.'  The  term  'business  estabUshment,'  as  thus  used,  means  one  resem- 
bling a  mill,  workshop,  or  other  manufacturing  establishment.  It  is  con- 
fined to  things  of  tne  same  general  character  as  those  named.  It  does  not  mean 
all  business  establishments  where  one  or  more  persons  are  employed  at  labor,, 
but  only  those  engaged  to  some  extent  at  least  in  manufacturing  of  some  kind. 
Obviously  it  does  not  include  a  hotel,  grocery,  store,  and  many  other  business 
establishments  where  one  or  more  persons  are  employed  at  labor.  A  towboat 
navigating  a  river  cannot  be  held  an  'establishment'  of  any  kind,  without 
trifling  with  the  plain  meaning  of  the  word." 

There  was  no  attempt  in  either  of  the  foregoing  opinions  to  define 
the  meaning  of  a  "workshop."  The  Court  of  Appeals  plainly  said 
that  the  primary  definition  of  a  factory  was  a  "structure  or  plant 
where  something  is  made  or  manufactured  from  raw  or  partly  wrought 
materials  into  forms  suitable  for  use,"  and  then  added  that  this 
primary  definition  was  extended  by  the  statute  to  include  "any  mill, 
workshop,  or  other  manufacturing  or  business  establishment  where 
one  or  more  persons  are  employed  at  labor,"  thus  clearly  indicating 
that  it  did  not  decide,  nor  intend  to  decide,  that  the  statute  referred 
exclusively  to  a  "factory"  within  the  primary  definition  of  that  term 
as  g^ven  in  the  opinion. 

A  "workshop"  is  a  much  more  comprehensive  term  than  a  "manu- 
facturing establishment."  It  is  defined  in  Webster's  International 
Dictionary  (Ed.  1906) :  "A  shop  where  any  manufacturing  or  handi- 
work is  carried  on."  In  the  same  dictionary  "handiwork"  is  de- 
fined: "Work  done  by  the  hands;  hence  any  work  done  personally."^ 
The  Century  Dictionary  thus  defines  "workshop" :  "A  shop  or  build- 
ing where  a  workman,  mechanic  or  artificer,  or  a  number  of  such,, 
carry  on  their  work ;  a  place  where  any  work  or  handicraft  is  carried 
on."  Assuredly  a  place  where  women's  garmtots  are  repaired  is  a 
"workshop."  In  Hoffmeyer  v.  State,  37  Ind.  App.  526,  77  N.  E. 
•372,  it  was  held  that  a  street  railroad  repair  shop  was  a  "workshop."^ 

As  already  stated,  it  is  not  denied  that  a  part  of  the  building  was 
used  for  alterations  of  garments,  and  hence  was  a  "workshop"  where 
one  or  more  persons  were  employed  at  labor.  Under  the  circum- 
stances it  was  unimportant  to  submit  to  the  jury  the  disputed  question 
of  fact  whether  the  building  was  also  used  for  "manufacturing"  in 
the  primary  sense,  as  stated  in  the  Shannahan  Case,  supra,  unless 
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for  the  sake  of  cautioia  the  court  saw  fit  to  submit  the  question  as 
an  independent  and  separate  issue  of  fact  The  charge  of  the  learn- 
ed trial  justice  made  no  attempt  to  differentiate  betwc«i  "workshop" 
or  "other  manufacturing/*  nor  was  the  jury  told  to  take  into  consid- 
eration what  the  buildmg  was  used  for,  or  what  tests  to  apply  in 
order  to  determine  whether  the  building  was  a  "tenant  factory/' 
The  court  merely  read  to  the  jury  tEe  provisions  of  the  Labor  Law 
which  treated  of  a  "tenant  factory/'  and  in  effect  left  it  to  them  to 
interpret  the  law,  instead  of  itself  assuming  the  responsibility  of  de- 
claring the  law  in  that  regard.  The  only  questions  that  should  have 
been  submitted  to  the  jury  were  whether  the  absence  of  a  "proper 
and  substantial"  rail  was  the  proximate  cause  of  plaintiff's  injury 
and  whether  plaintiff  was  free  from  contributory  negligence,  and,  if 
both  these  facts  were  found  in  her  favor,  then  what  her  damages 
were. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  order- 
ed, with  costs  to  the  appellant  to'  abide  the  event 

PAGE,  J.,  concurs. 
(191  App.  Dlv.  860) 

BRiGHAM  ▼.  crnr  of  new  tore. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  14,  1920.) 

Municipal  corporations  ^=»220 (3)— Reduction  of  salary  and  grade  held  au- 
thorised (o  eireci  a  general  reduction  of  salaries. 

Wh^e  board  of  aldermen  of  city  of  New  York,  pursnant  to  recommen- 
datlons  of  board  of  estimate  and  apiiortionment,  effected  a  general  reduc- 
tion of  salaries  throughout  the  city,  whereby  an  employ^  of  fifth  grade  of 
clerical  service,  at  salary  of  $2,400,  received  a  salary  of  $1,800,  which 
salary  reduced  the  grade  to  fourth  grade,  such  employ^  could  not  re- 
cover the  difference  in  salary,  on  theory  that  no  charges  had  been  referred 
against  him;  he  consenting  to  reduction  after  due  notice  that  his  grade 
would  be  reduced,  if  he  wished  to  retain  his  position. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Arthur  L.  Brigham  against  the  City  of  New  York.  Judg- 
ment for  defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
andMERRELL,.JJ. 

Phillips,  Mahoney  &  Leibell,  of  New  York  City  (Jeremiah  T.  Ma- 
honey,  of  New  York  City,  of  counsel,  and  Vincent  L.  Leibell,  of  New 
York  City,  on  the  brief),  for  appellant. 

William  P,  Burr,  Corp.  Counsel,  of  New  York  City  (Henry  J. 
Shields,  of  New  York  City,  of  counsel,  and  John  F.  O'Brien  and 
Arthur  Sweeny,  both  of  New  York  City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  action  is  brought  to  recover  a  balance  of  salary 
claimed  to  be  due.  The  plaintiff  is  a  civil  service  employe  in  the  of- 
fice of  the  comptroller  of  the  city  of  New  York.  His  position  is  in  the 
competitive  class.    He  entered  the  employ  of  the  finance  department  in 

^s>For  other  eases  see  same  topic  a  KBY-NUMBBR  in  ail  Key-Numbered  Digests  a  Indexes 
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1883,  at  a  salary  of  $1,300  per  annum.  He  has  been  promoted  from 
time  to  time.  In  1915,  and  for  some  time  prior  thereto,  he  was 
classified  under  the  civil  service  rules  in  the  fifth  grade  of  the  clerical 
service  of  the  civil  service,  the  minimum  salary  of  which  was  $2,400 
a  year.  On  February  1,  1907,  the  salary  of  his  position  was  fixed  at 
$2,550  per  annum,  and  he  was  paid  his  salary  at  this  rate  until  De- 
cember 31,  1915.  The  board  of  aldermen,  on  the  recommendation  of 
the  board  of  estimate  and  apportionment,  in  fixing  the  salaries  in  the 
budget  for  1916,  effected  a  general  reduction.  The  salary  for  the  po- 
sition held  by  the  plaintiff  was  established  at  $1,800.  On  December 
28th  the  comptroller  wrote  the  following  letter  to  the  plaintiff: 

"This  is  to  notify  you  that  the  budget  for  1916  provides  for  ttie  reduction 
of  the  salary  of  your  position  to  $1,800  per  annura.  Should  you  taish  to  re- 
tain your  position  at  the  reduced  salary,  it  is  requested  that  you  siffn  and 
return  the  inclosed  consent" 

* 

The  plaintiff  on  the  next  day  replied: 

"In  view  of  the  action  of  the  board  of  estimate  and  apportionment  and  the 
board  of  aldermen  in  fixing  the  salaries  in  the  budget  for  1916,  I  hereby  con- 
sent to  a  reduction  in  salary  from  the  rate  of  $2,550  to  the  rate  of  $1,800  per 
annum,  beginning  January  1,  1916,  and  I  consent  to  a  reduction  in  grade  from 
grade  5  to  grade  4,  as  examiner,  in  the  division  of  auditors  and  examiners, 
auditing  bureau,  department  of  finance." 

Thereafter  his  salary  check  at  the  above  rate  was  delivered  to  him 
and  the  payroll  presented  for  his  signature,  and  he  signed  the  same 
as  a  receipt  in  full  for  his  salary. 

The  theory  of  the  plaintiff's  action  is  that,  inasmuch  as  his  position 
carrying  his  salary  of  over  $2,400  was  in  the  fifth  grade,  he  could  not 
be  reduced  to  a  lower  grade  and  a  lower  salary  without  charges  being 
preferred  and  an  opportunity  given  for  him  to  be  heard;  hence  that 
he  is  entitled  to  recover  the  difference  in  salary  between  the  $1,800 
and  the  $2,550  that  he  previously  received.  The  provision  that  a  civil 
service  employe  shall  not  be  removed  or  reduced  to  a  lower  grad^ 
without  charges  and  upon  a  hearing  was  intended  to  protect  individual 
employes  from  arbitrary  and  unjust  action  on  the  part  of  their  su- 
periors. It  was  not  intended  thereby  to  limit  the  power  of  the  proper 
officials  of  the  city,  so  that,  having  fixed  the  salary  of  a  position  at 
a  certain  figure,  which,  under  the  classification  of  the  civil  service 
commission  was  placed  in  a  certain  grade,  they  could  not  reduce  it 
to  an  amount  which  would  carry  that  position  into  a  lower  grade,  pro- 
viding the  reduction  was  not  unjust,  made  in  good  faith,  and  not  for 
the  purpose  of  discriminating  against  any  single  employe.  The  char- 
ter of  the  city  of  New  York  gives  the  power  to  establish  positions  and 
fix  the  salaries  to  the  board  of  aldermen  upon  recommendation  of  the 
board  of  estimate  and  apportionment.  The  Civil  Service  Law  (Consol. 
Laws,  c.  7)  does  not  control  or  limit  this  power  of  the  board  of  al- 
dermen, and  prevent  the  board  of  aldermen  from  reducing  a  salary 
to  be  paid  for  a  certain  position.  There  was,  therefore,  not  in  the 
sense  used  in  the  statute,  a  reduction  of  the  plaintiff  to  a  lower  grade. 
The  power  to  fix  salaries  does  not  mean  that,  where  the  board  of  al- 
dermen have  designated  a  salary  to  be  paid  to  an  employe  of  the  city, 
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it  cannot  thereafter  change  the  salary.    As  was  said  by  Mr.  Justice 
Clarke: 

"When  we  consider  the  legislative  character  of  these  bodies,  no  other  con- 
clusion oan  be  arrived  at  but  that  in  the  exercise  of  their  goyemmental  func- 
tions the  power  to  fix  was  merely  the  power  to  regulate,  and  was  continuous."^ 
Buckbee  v.  Bd.  of  Education,  115  App.  Div.  360,  375,  100  N.  X.  Supp.  943,  949,. 
affirmed  on  this  opinion  187  N.  Y.  544,  80  N.  E.  1106.   ' 

His  salary  having  been  established  by  the  board  of  estimate  and 
apportionment,  the  plaintiff  was  given  the  opportunity  of  accepting  the 
same  and  retaining  his  position  or  leaving  the  city  employment.  He 
elected  to  accept  the  reduced  salary  and  is  concluded  thereby. 

The  cases  relied  upon  by  the  appellant  are  where  the  rate  of  com- 
pensation for  several  positions  is  fixed  by  law,  and  a  person  holding  a 
position  paying  the  higher  salary  is  transferred  to  a  position  for  which 
a  lower  salary  is  :fixed.  In  such  case,  of  course,  this  is  a  reduction,, 
and  can  only  be  made  for  cause.  The  case  of  Matter  of  Shepard  v. 
Oakley,  181  N.  Y.  339,  74  N.  E.  227,  upon,  which  the  plaintiff  relies, 
is  clearly  distinguishable  from  the  instant  case.  That  was  an  appeal 
from  an  order  denying  the  motion  for  a  peremptory  writ  of  mandamus. 
The  relator  was  appointed  originally  at  a  salary  of  $12  a  week,  which 
was  afterwards  changed  to  $1,500  a  year.  His  salary  was  increased 
from  time  to  time.  He  was  transferred  from  the  finance  department 
to  the  water  department.  His  salary  was  subsequently  increased  in 
that  department  to  $2,700.  Thereafter  the  commissioner  of  the  water 
department  reduced  the  salary  to  $1,500,  on  the  ground  that  the  in- 
crease in  the  relator's  salary  had  not  been  authorized  by  the  board 
of  estimate  and  apportionment,  and  that  therefore  his  legal  salary 
was  $1,500.  The  Court  of  Appeals  discussed  several  contingencies,  in 
which  case  the  relator  would  have  been  entitled  to  a  restoration  of 
his  salary,  and  reversed  the  order  denying  a  peremptory  writ,  and 
remitted  the  case  to  the  Special  Term,  with  directions  to  issue  an  al- 
ternative writ  of  mandamus.  The  plaintiff  has  no  right  to  the  differ- 
ence in  salary  for  which  he  has  brought  this  action. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(192  App.  Dlv.  49) 

OBGEL  ▼.  GOLDS^TEIN  et  at 

(Supreme  Orart,  AppeUate  Division,  First  Department    May  14,  1920.) 

Insurance  <&»1Q3— Evidence  held  not  to  show  brokers*  fidlure  to  notify  of 
inability  to  procure. 

In  action  against  insurance  brokers  for  damages  to  their  customer  by 
breach  of  duty  on  their  part  in  negligently  falling  to  procure  insurance 
for  him  or  to  notify  of  Inability  to  do  so,  erldence  as  to  defenhants^  fall- 
ure  to  notify  held  InsufQclent  to  support  verdict  for  plaintiff. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Harry  Orgel  against  Max  Goldstein  and  Benjamin  Gold- 
smith, copartners,  etc.  From  a  determination  of  the  Appellate  Term, 
affirming  a  judgment  of  the  Municipal  Court,  Borough  of  Manhat- 
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tan,  Fifth  District,  for  plaintiff,  defendants  appeal.  Determination 
of  Appellate  Term  and  judgment  of  Municipal  Court  reversed,  and 
new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Max  Shlivek,  of  New  York  City,  for  appellants. 
Benjamin  Bernstein,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  This  is  an  appeal  from  a  determination  of  the 
Appellate  Term,  affirming  a  judgment  of  the  Municipal  Court  in  favor 
of  the  plaintiff  for  the  sum  of  $544.30.  The  action  was  brought  by  the 
plaintin  against  the  defendants,  as  insurance  brokers,  to  recover  dam- 
ages sustained  by  him  by  reason  of  an  alleged  breach  of  duty  on  the 
part  of  the  defendants  in  negligently  failing  to  procure  a  policy  of 
insurance  for  him,  or  to  notify  him  of  their  inabili^'  so  to  do. 

Plaintiff  was  a  dealer  in  feathers,  engaged  in  busmess  at  681  Broad- 
way, in  the  city  of  New  York.  The  defendants  had  acted  as  his  in- 
surance broke;-s  for  about  three  years.  On  May  7,  1918,  they  procured 
a  policy  of  fire  insurance  in  the  Royal  Insurance  Company  in  the 
amount  of  $750,  covering  merchandise  belonging  to  the  plaintiff. 
The  premium  of  the  policy  was  $19.50.  On  August  20,  1918,  the  . 
company  notified  the  plaintiff  in  writing  that  the  policy  would  be 
canceled  within  five  days  for  nonpayment  of  the  premium.  On  Au- 
gust 26,  1918,  the  company  notified  the  plaintiff  in  writing  that  the 
policy  had  been  canceled.  Up  to  the  time  of  cancellation,  the  premium 
had  not  been  pjaid,  and  there  can  be  no  doubt  that  the  policy  was 
properly  canceled. 

On  or  about  September  20,  1918,  the  plaintiff  sent  a  check  for 
$19.59,  the  amount  of  the  premium,  to  the  defendants.  According  to 
plaintiff's  testimony,  he  was  called  up  on  the  telephone  by  defendants' 
manager,  on  or  about  September  2Sth,  and  told  that  his  check  for 
$19.59,  which  he  had  mailed  to  the  defendants,  was  not  good,  and 
upon  that  occasion  he  was  told  by  the  person  talking  in  behalf  of  the 
defendants  that  he  must  have  the  cash  right  away;  "if  not,  he  will 
cancel  the  old  policy;  if  not,  he  will  make  good  the  old  policy,  or 
he  will  give  me  a  new  policy  and  make  good;  he  must  have  it  right 
away,  the  cash." 

Plaintiff  thereupon  sent  $19.59  in  cash  to  the  defendants,  which  the 
latter  received.  On  September  26,  1918,  defendants  wrote  to  plain- 
tiff, acknowledging  receipt  of  the  cash,  and  advising  him  that,  after 
trying  to  make  payment  of  the  premium,  the  Royal  Insurance  Company 
informed  them  of  the  cancellation  of  the  policy  on  August  26th,  and 
that  the  company  refused  to  reinstate  the  policy — 

"on  account  of  your  bad  trade  report  and  bad  physical  condition  of  the  building 
in  which  you  are  located." 

This  letter  closes  as  follows : 

"However,  we  wlU  endeavor  to  replace  this  insurance  in  another  direction, 
and  if  we  succeed  we  will  so  advise  you." 
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The  plaintiff  admitted  that  he  did  not  notify  the  defendants  of 
the  notice  of  cancellation  which  he  had  received  from  the  insurance 
company,  and  it  is  quite  apparent  from  the  evid^ice  that  the  defend- 
ants only  learned  of  the  cancellation  after  the  plaintiff  had  forwarded 
the  check  for  $19.59  on  September  20th. 

The  evidence  is  that,  upon  receipt  of  that  check,  defendants  im- 
mediately sent  their  own  check,  dated  September  20th,  for  $17.63,  be- 
ing the  difference  between  the  amount  of  the  premium  and  of  their 
brokerage  commission,  and  that  the  company  refused  to  accept  the 
check  or  to  reinstate  the  policy,  for  the  reasons  stated  by  the  defend- 
ants in  their  letter  to  plaintiff  of  September  26th. 

Plaintiff's  cause  of  action,  according  to  the  complaint,  is  based 
upon  the  alleged  conversation  had  between  the  plaintiff  and  defend- 
ants on  the  2Sth  of  September,  to  which  reference  has  heretofore 
been  made.  Defendants  deny  that  conversation  in  all  its  details.  They, 
however,  concede  that  they  retained  the  $19.59  for  the  purpose  of 
endeavoring  to  replace  the  insurance  in  another  company.  There  is 
thus  a  sharp  difference  between  the  parties  as  to  what  defendants  had 
stated  they  would  do  with  reference  to  new  insurance.  Defendants 
put  in  evidence  a  series  of  important  letters,  written  before  the  date 
of  the  fire,  which  occurred  on  the  26th  of  October,  1918.  The  first 
of  these  was  dated  October  1,  1918,  in  which  the  defendants  advised 
the  plaintiff: 

"That  we  have  up  to  date  been  UDsueceaBfnl  In  placlBfir  this  Insurance  tor 
your  account^  However,  as  soon  as  we  succeed  In  securing  this  insurance,  we 
will  so  advise  you." 

The  next  letter  is  dated  October  9th,  in  which  the  defendants  state 
that  they  have  been  unsuccessful  in  securing  insurance  in  place  of  the 
Royal  Insurance  policy  which,  was  canceled  in  August — 

"on  account  of  the  had  physical  condition  of  the  building  you  occupy,  and  also 
on  account  of  trade  reports  which  the  companies  have  on  record,  and  which  do 
not  show  up  to  the  standard." 

The  letter  also  stated : 

"I  personally  would  advise  you  to  therefore  try  other  insurance  brokers,  and 
let  us  hear  from  you  if  they  are  successful  in  obtaining  this  insurance  for  your 
account." 

On  October  18th  a  third  letter  was  mailed  to  the  plaintiff,  which 
reads  as  follows : 

'  "Will  you  kindly  advise  us  if  you  have  secured  the  $750  insurance  in  another 
company,  in  place  of  the  Royal  Insurance  policy  which  was  recalled.  When 
I  last  saw  you,  you  said  that  you  hare  asked  another  Insurance  broker  to  try 
and  get  this  $75o  Insurance  for  your  account.  Has  he  been  successful?  Up  to 
the  present  writing,  and  again  referring  to  our  various  letters  written  you, 
we  have  failed  to  place  $750  insurance." 

Plaintiff  denied  the  receipt  of  any  of  these  letters.  Indeed,  he  also 
denied  the  receipt  of  several  other  letters,  which  his  counsel,  however, 
conceded  upon  the  trial  had  been  received  by  him. .  Plaintiff  claimed 
that  he  was  not  very  familiar  with  the  English  language,  but  he  ad- 
mitted there  was  in  his  employ  a  young  woman  who  acted  as  book- 
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keeper,  and  who  was  in  the  habit  of  reading  his  letters.  One  of 
the  critical  issues  in  the  case  is  whether  plaintiff  received  the  letters 
which  the  defendants  testified  were  written  and  mailed  to  him.  The 
omission  on  the  part  of  tfie  plaintiff  to  call  his  bookkeeper  with  respect 
to  such  an  important  matter,  without  any  explanation  why  she  was 
not  called,  casts  considerable  doubt  upon  the  plaintiff's  veracity.  His 
testimony  in  other  respects  was  also  very  unsatisfactory. 

Defendants,  on  the  other  hand,  produced  a  typist,  who  was  in  their 
employ  at  the  time  that  the  letters  were  claimed  to  have  been  written, 
who  testified  that  she  wrote  them  at  the  time  when  they  were  dated, 
and  corroborated  the  manager  of  the  defendants,  who  swore  posi- 
tively to  his  signing  such  letters  and  mailing  them.  It  is  highly  im- 
probable that  defendants  manufactured  these  letters.  If  these  letters 
were  sent,  it  would  establish  that  the  defendants  were  diligent  in 
keeping  plaintiff  informed  of  their  inability  to  procure  insurance,  and 
that  they  advised  him  to  secure  the  services  of  another  broker.  It  also 
,  appears  in  evidence  that  the  plaintiff  held  a  policy  in  the  Hartford 
Insurance  Company,  procured  through  the  efforts  of  the  defendants, 
and  that  it  was  impossible  to  induce  that  company  to  renew  it.  Ac- 
cording to  defendants'  testimony,  plaintiff  was  advised  that  the  goods 
in  which  he  was  dealing  were  among  the  worst  forms  of  hazardous 
risks. 

There  was  not  the  slightest  contradiction  of  defendants'  assertions 
that  insurance  was  not  obtainable  for  the  plaintiff.  The  verdict  is 
overwhelmingly  against  the  weight  of  the  credible  evidence,  and  the 
determination  of  the  Appellate  Term  and  the  judgment  of  the  Mu- 
nicipal Court  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
in  all  courts  to  the  appellants  to  abide  the  event.    All  concur. 


(19i:  App.  Dlv.  42) 

JACOBSON  V.  SILBERSTEIN. 

(Supreme  Gonrt,  Appellate  Division,  First  Department.    May  14.  1920.) 

1.  Witnesses  ^=^268  (5) — Considerable  latitude  allowed  on  cross-examination, 

where  only  issue  presents  question  of  veracity. 

In  seller's  action  against  buyer,  where  only  issue  involved,  relating  to 
price  agreed  on,  presented  a  question  of  veracity  between  buyer  and 
seller's  agent,  who  negotiated  contract,  considerable  latitude  should  have 
been  allowed  on  cross-examination. 

2.  Sales  <&»52(2)~SeIler's  difficulty  in  disposing  of  goods  prior  to  negotia- 

tions held  admissible  on  issue  of  price. 

In  seller's  action  against  buyer,  where  only  issue  involved  was  as  to 
price  agreed  on,  cross-examination  as  to  seller's  dilliculty  and  efforts  in 
disposing  of  the  goods  prior  to  negotiations  with  buyer  Iield  proper ;  such 
testimony  being  relevant  on  question  of  whether  it  was  probable  tiiat  the 
seller  assented  to  the  lower  price,  as  claimed  by  buyer. 

3.  Sales  <^»52 (2)— Evidence  as  iq  length  of  pieces  of  doth  held  admissible  on 

issue  of  price. 

In  action  by  seller  of  cloth  against  buyer  involving  the  issue  as  to  the 
price  agreed  on,  cross-examination  of  seller's  agent  as  to  whether  goods 
were  the  usual  length  per  piece  held  proper  on  question  of  whether  it  was 
probable  that  seller  assented  to  the  lower  price  claimed  by  buyer. 

^=»For  other  cases  see  same  topic  A  KBT-NUMQBR  in  all  Key-Numbered  Digests  &  Indexes 
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4.  Witnesses  <=»268(U)— ^IrosMzaniliuitloii  as  to  prke  paid  by  seller  held 

admissible  on  issue  of  price  agreed  on« 

In  seller's  action  against  buyer,  Involying  the  issue  as  to  the  price  agreed 
on,  where  witness  had  testified  without  objection  on  direct  examination 
that  price  seller  had  paid  tor  goods  was  a  price  in  excess  of  that  claimed 
by  buyer  to  be  the  contract  price,  cross-examination  as  to  price  paid  by 
seller  was  proper. 

5.  Witnesses  ^=»268(lt) — Cross-ezftmlnation  of  sdUer^s  salesman  as  to  bis 

aatliority  held  proper  on  issue  of  priee. 

In  seller's  action  against  buyer,  involving  dispute  as  to  price  agreed  on, 
cross-examination  of  seller's  agent  as  to  whether  his  authority  was  limit- 
ed as  to  price  at  which  he  was  to  sell  the  goods  held  proper,  in  view  of 
seller's  testimony  on  direct  examlnatioii  that  his  salesman  did  not  have 
sach  authority, 

6.  Bridenee  ^^155(8)— Reply  to  letter  admitted  in  evideneo  held  admissible. 

In  seller's  action  against  buyer,  involving  a  dispute  as  to  the  price  agreed 
on,  where  buyer's  letter  to  seller  was  admitted  in  evidence  without  objec- 
tion, seller's  letter  to  buyer  should  have  been  admitted,  in  so  far  as  it 
constituted  a  reply,  but  paragraphs  thereof  having  no  connection  with 
buyer's  letter,  which  were  s^f-serving  and  merely  argumentative,  should 
have  been  excised. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louis  Jacobson  against  Meyer  Silberstein.  From  a  judg- 
ment for  plaintiff  on  the  verdict  of  a  jury,  and  from  an  order  deny- 
ing a  motion  for  new  trial,  defendant  appeals.  Judgment  and  order 
reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GR^ENBAUM,  JJ. 

Bumstine  &  Geist,  of  New  York  City  (Henry  C.  Burnstine,  of  New 
York  City,  of  counsel),  for  appellant. 

Samuel  Kahan,  of  New  York  City  (Horace  G.  Marks,  of  New  York 
City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  The  sftle  issue  presented  in  this  case  is  whether 
the  price  fixed  for  the  cotton  drills  contracted  for  was  22^  cents  or 
17 V^  cents  a  yard.  The  jnry  found  in  favor  of  the  plaintiff's  conten- 
tion, and  the  case  reaches  us  on  defendant's  exceptions  to  the  ex- 
clusion of  questions  propounded  on  cross-examination  of  plaintiff's 
witnesses  and  to  the  admission  and  exclusion  of  correspondence. 

[1]  In  view  of  the  nanrow  and  very  close  issue  in  the  case,  which 
presented  a  question  of  veracity  between  plaintiff  and  his  employe, 
•Kaplan,  who  negotiated  the  contract  for  him,  on  the  one  hand,  arid 
defendant,  on  the  other  hand,  this  is  peculiarly  a  case  where  consid- 
erable latitude  should  have  been  allowed  on  cross-examination,  Le- 
vant Am,  Com,  Co.,  Inc.,  v.  W.  Well  &  Co.,  Inc.,  186  App.  Div.  497, 
500,  174  N.  Y.  Supp.  303 ;  Garfield  v.  Kirk,  65  Barb.  464,  472,  De- 
fendant's counsel  wa^  prevented,  however,  from  cross-examining  the 
witness  Kaplan  on  matters  pertaining  to  plaintiff's  asserted  difficulty 
and  efforts  in  disposing  of  the  goods  prior  to  the  negotiations  with 
defendant,  the  question  whether  the  goods  were  of  the  usual  length 
per  piece,  the  price  paid  by  plaintiff  for  the  material,  and  whether  the 
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salesman's  authority  was  limited  as  to  the  price  at  which  he  was  to 

sell  the  goods. 

[2-4]  The  first  two  lines  of  inquiry  were  obviously  relevant  as  to  the 
question  of  whether  it  was  probable  that  the  plaintiff  assented  to 
the  lower  price  as  claimed  by  defendant.  The  question  of  the  price 
paid  by  plaintiff  for  the  goods,  although  ordinarily  not  relevant,  be- 
cause going  to  a  collateral  issue,  became  relevant  in  this  case  by  rea- 
son of  the  fact  that  the  witness  had  previously  been  allowed  to  tes- 
tify without  objection  on  direct  examination  that  the  price  which 
the  plaintiff  had  paid  for  the  goods  was  19  cents,  a  sum  m  excess  of 
17^  cents,  which  defendant  claims  was  the  contract  price. 

[5]  The  fact  that  plaintiff  testified  on  direct  examination  that  his 
salesman  did  not  have  authority  to  sell  at  any  price  he  wanted  to 
shows  the  importance  of  the  question  as  to  Kaplan's  authority  to  sell 
under  the  price  originally  given  him  by  his  employer. 

[8]  Defendant  also  objects  to  the  exclusion  of  his  "Exhibit  C  for 
Identification."  This,  however,  is  obviously  a  self-serving  declara- 
tion, and  was  properly  excluded.  Defendant's  objection  to  the  admis- 
sion of  Plaintiff's  Exhibit  3  is,  however,  sound.  That  letter  was 
written  in  answer  to  Defendant's  Exhibit  A,  which  was  received  with- 
out objection,  and  matter  contained  in  it  in  reply  to  that  letter  was 
properly  admissible,  to  the  extent  of  the  first  paragraph  thereof.  The 
last  two  paragraphs  of  plaintiff's  letter,  however,  are  self-serving  and 
merely  argumentative,  having  no  connection  with  defendant's  letter, 
and  should  have  been  excised.  » 

The  judgment  and  orders  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 


(191  App.  Div.  7«5) 

flfUBBS  ▼.  ADDISON  ELECTRIC  LIGHT  &  POWER  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  14,  1D20.) 

Master  and  servant  ^»361 — ^Amendment  to  Compenflaftlon  Ijiw  autborlxes 
award  to  officer  and  majority  stockholder  of  emi^oyer. 

Under  Laws  1916,  c.  622,  S  9f  amending  Workmen's  Ck)mpensatlon  Law 
by  adding  subdivision  6  to  section  54,  which  authorizes  Insurance  carrier 
to  issue  policies  including  employers  who  perform  labor,  if  their  wage 
value  is  reasonably  and  separately  stated  in  and  added  to  the  pay  roll  on 
which  the  premium  Is  computed,  the  general  manager  and  majority  stock- 
holder of  a  corporation,  paid  a  reasonable  fixed  salary  as  manager  by  tiie 
corporation  and  performing  labor  in  its  plant,  can  recover  compensation 
from  the  insurance  carrier,  if  his  salary  was  expressly  included  in  the 
policy. 

Appeal  from  Award  of  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Melvin  G. 
Hubbs,  employe,  opposed  by  the  Addison  Electric  Light  &  Power 
Company,  employer,  and  the  Utilities  Mutual  Insurance  Company, 
insurance  carrier.  From  an  award  of  compensation  by  the  State  In- 
dustrial Commission,  the  insurance  carrier  appeals.    Affirmed. 
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Argued  before  JOHN  M,  KELLOGG,  P,  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Edward  R.  Rayher,  of  New  York  City,  for  appellant. 

Charles  L.  Crane,  of  Addison,  for  respondent. 

Charles  D.  Newton,  Atty.  Gen.,  and  Bernard  L.  Shientag,  of  New 
York  City  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of  counsel),  for  State  In- 
-dustrial  Commission. 

KILEY,  J.  The  Addison  Electric  Light  &  Power  Company  is  lo- 
cated at  Addison,  N.  Y.  It  manufactures  and  sells  electricity,  used 
solely  for  lighting,  publicly  and  privately,  in  the  vfllage  of  Addison,  N. 
Y.  The  claimant  was  the  general  manager,  secretary,  and  treasurer  of 
that  company;  as  general  manager  he  received  $100  a  month,  and  ad- 
ditional salaries  for  performing  the  duties  of  his  other  oiflSces  in 
the  company,  if  the  company  made  profit  enough  out  of  the  business 
to  pay  the  same.  He  owned  1,950  shares  out  of  2,300  shares  of  the 
stock,  approximately  85  per  cent.  The  par  value  of  stock  was  $10  a 
share.  As  general  manager  he  did  labor  in  and  about  the  plant — re- 
pairing wires,  apparatus,  and  generally  was  depended  upon  to  keep 
the  plant  going  and  producing  the  product  in  which  it  dealt.  On 
December  1,  1918,  he  had  repaired  a  gas  producer  and  was  standing 
on  a  coal  hopper  about  three  feet  above  the  gas  producer,  reaching 
up  to  put  an  electric  light  bulb  in  the  socket,  when  he  received  a 
shock  from  the  electricity  and  fell  over  backwards ;  he  struck  on  the 
stem  of  the  safety  valve  of  the  producer,  which  projected  about  three 
inches;  it  pierced  the  back  near  the  tenth  dorsal  vertebra,  fractured 
the  spinous  process  of  the  vertebra,  punctured  the  left  lung,*  and  ph>- 
duced  complete  paralysis.  The  corporation  paid  the  Utilities  Mutual 
Insurance  Company,  the  carrier  and  appellant  herein,  for  compensation 
insurance  on  the  claimant  as  general  manager  only.  The  policy  seems 
to  have  issued  in  June  or  July,  1918,  and  expired  on  June  30,  1919. 

The  appellant  urges  that,  under  the  ruling  in  Bowtie  v.  Bowne,  221 
N.  Y.  28.  116  N.  E.  364.  Howard  v.  Howard,  221  N.  Y.  605,  117 
N.  E.  1072,  Shadow  .v.  Sharlow  Bros.  Co.,  181  App.  Div.  963,  168 
N.  Y.  Supp.  1130,  and  Kennedy  v.  Kennedy  Mfg.  Co.,  177  App. 
Div.  56,  163  N.  Y.  Supp.  944,  reversed  on  reargument  182  App. 
Div.  907,  168  N.  Y.  Supp.  1114,  the  respondent  is  not  entitled  to  the 
award.  The  decisions  on  all  subsequent  appeals  were  based  upon 
Bowne  v.  Bowne,  221  N.  Y.  28,  116  N.  E.  364.  Chapter  622  of  the 
Laws  of  1916  amended  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67),  by  adding  subdivision  6  to  section  54,  which  reads  as 
follows: 

"Any  insurance  carrier  may  issue  poUcies,  including  witb  employees,  employ- 
ers who  perform  labor  incidental  to  their  occupations,  sudi  policies  insuring  to 
such  employers  the  same  compensatiotus  provided  for  their  employees,  and  at 
the  same  rates :  Provided,  however,  that  the  estimation  of  their  wage  values, 
respectively,  shall  be  reasonable  and  separately  stated  in  and  added  to  the 
valuation  of  their  pay  rolls  upon  which  their  premium  is  computed.  The  em- 
ployer so  insured  shall  have  the  same  rights  and  remedies  given  an  employee 
by  this  chapter." 
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This  amendment  to  the  law  took  effect  June  1,  1916 ;  it  is  in  effect 
permissive,  and  contemplates  future  action ;  it  is  not  retroactive.  The 
claimant  in  Bowne  v.  Bowne,  221  N.  Y.  28,  116  N.  E.  364,  met  with 
his  accident  March  6,  1916.  He  was  not  protected  by  the  provision  of 
subdivision  6,  section  54.  The  decision  in  the  Court  of  Appeals  was 
rendered  in  May,  1917.  Howard  v.  Howard,  221  N.  Y.  605,  117  N. 
E.  1072,  was  decided  in  July,  1917,  reversing  176  App.  Div.  940, 
162  N.  Y.  Supp.  1124,  which  was  argued  in  the  Appellate  Division  in 
January,  1917.  The  records  on  appeals  in  the  last-cited  cases  show 
the  dates  of  the  accidents ;  the  amendment  is  not  referred  to  in  either 
of  the  opinions  or  memorandums  handed  down;  it  is  reasonable  to 
conclude  that  the  actident  occurred  prior  to  June  1,  1916.  The  acci- 
dent in  Howard  v.  Howard,  supra,  happened  on  January  4,  1916,  re- 
sulting in  death  on  the  same  day.  The  accident  in  Kennedy  v.  Ken- 
nedy Mfg.  &  Engineering  Co.,  177  App.  Div.  56,  163  N.  Y.  Supp.  944, 
occurred  on  March  24,  1915,  which  was  before  June  1,  1916;  the 
award  appealed  from  in  that  case  was  made  May  25,  1916 ;  the  award 
was  affirmed;  on  a  reargument  (182  App.  Div.  907,  168  N.  Y.  Supp. 
1114)  the  award  was  reversed,  on  authority  of  Bowne  v.  Bowne  and 
Howard  v.  Howard,  supra. 

Sharlow  v.  Sharlow  Bros.  Co.,  181  App.  Div.  963,  168  N.  Y.  Supp. 
1130,  was  decided  by  this  court  in  December,  1917;  no  opinion  was 
handed  down,  and  date  of  accident  does  not  appear  in  the  report. 
The  record  therein  says  the  accident  occurred  March  29,  1917; 
that  would  be  nine  or  ten  months  after  the  amendment  to  section  54 
took  effect.  The  decision  in  this  case  was  based  upon  and  followed 
Bowne  v.  Bowne,  supra,  where  the  accident  occurred  before  ^une  1, 
1916,  when  the  amendment  took  effect. 

It  should  appear,  however,  that  in  Sharlow  v.  Sharlow  Bros.,  supra, 
the  salary  of  the  injured  employe,  who  was  a  stockholder  and  officer, 
was  included  by  the  employer  company  in  the  pay  roll,  and  the  pre- 
mium to  be  paid  was  based  upon  that  pay  roll,  and  it  was  contended 
by  the  Attorney.  General  that  that  fact  brought  the  case  within  sub- 
division 6  of  section  54;  while  the  insurer  claimed  and  urged  that 
the  intent  of  the  employer  alone  was  not  controlling,  but  that  the  sub- 
division contemplated  an  act  by  the  insurer  as  well  as  the  insured — 
that  the  policy  should  show  a  joint  contemplation  of  the  parties  to  the 
contract  of  insurance,  embracing  the  employer  and  the  officer  therein. 
It  was  therefore  considered  that  the  case  did  not  come  within  the  sub- 
division, and  was  controlled  by  Bowne  v.  Bowne,  supra. 

If  this  amendment  means  anything,  it  covers  the  claimant  on  this 
appeal,  providing  the  commission  has  found  the  following  question 
or  questions  of  fact  in  his  favor,  viz.:  That  the  estimation  of  his 
wage  value  was  reasonable,  and  separately  stated  in  and  added  to  the 
valuation  of  the  pay  roll  of  the  corporation  upon  which  the  whole 
premium  was  computed.  The  record  sustains  the  finding  of  the  com- 
mission on  these  questions,  and,  under  section  54,  subd.  6,  and  section 
21,  of  the  Workmen's  Compensation  Law,  the  award  should  be  affirm- 
ed.   All  concur. 
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(lis  N.T.&) 
(191  App.  Dly.  764) 

KOLFIBN  V.  ai>ONNEZli  LUMBEK  CO.  et  i^ 

(Supreme  CJourt,  Appellate  Dlvlston,  Third  Department    May  14,  1920.) 

Msuster  and  servant  ^==>361 — Amendment  to  Compensation  Law  authorizes 
award  to  manager  and  majority  stockholder. 

Under  the  amendment  by  Laws  1916,  c.  622,  f  9,  to  Workmen's  Compen- 
sation liaw.  §  54,  which  added  to  that  section  subdivision  6,  authorizing  in- 
surance carrier  to  issue  policy  covering  employers  who  perform  labor,  a 
general  manager  and  majority  stockholder  of  a  corporation,  receiving  a 
fixed  salary  and  performing  labor,  can  recover  compensation,  where  the 
pcrtlcy  issued  to  the  employer  covered  the,  daimant,  and  the  premium  paid 
therefor  specifically  covered  his  proportion  of  the  insurance. 

Appeal  from  Award  of  State  Industrial  Commission. 

Proceeding  by  Frank  L.  Kolpien  under  the  Workmen's  Compensa- 
tion Law,  opposed  by  the  0*Donnell  Lumber  Company,  employer,  and 
the  Lumber  Mutual  Casualty  Insurance  Company,  insurance  carrier. 
From  an  award  of  compensation  by  the  State  Industrial  Commission, 
the  employer  and  insurance  carrier  appeal.     Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

D.  Theodore  Kelly,  of  New  York  City,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.,  and  Bernard  L.  Shientag,  of  New 
York  City  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of  counsel),  for  State  In- 
dustrial Commission. 

J.  L.  Hulbert,  of  Dunkirk,  for  respondent. 

KILEY,  J.  The  O'Donnell  Ltmiber  Company,  a  corporation,  runs 
a  planing  mill  at  Dunkirk,  N.  Y.  The  claimant  was  president  and 
general  manager,  receiving  a  salary  of  $2,500  a  year.  He  worked 
in  the  lumber  yard,  cut  glass,  set  glass,  and  operated  machinery, 
including  planer,  jointer,  and  circular  and  band  saws.  The  policy  of 
insurance  issued  to  this  employer  covered  the  claimant,  and  the  pre- 
mium paid  therefor  specifically  covered  his  proportion  of  the  insur- 
ance. The  policy  issued  on  September  17,  1918,  was  in  effect  on  De- 
cember 6,  1918,  the  day  when  claimant  was  injured.  While  operating 
the  planer,  a  piece  of  board,  wedged  in  gig  saw,  flew,  and  hit  his 
left  hand,  crippling  it. 

The  employer  and  insurance  carrier  contend  that  he  is  not  entitled  to 
compensation,  because  he  was  president  as  well  as  general  manager, 
and  that  he  owned  a  majority  of  the  stock;  that  Bowne  v.  Bowne, 
221  N.  Y.  28,  116  N.  E.  364,  and  Kennedy  v.  Kennedy  Mfg.  &  En- 
gineering Co.,  177  App.  Div.  56,  163  N.  Y.  Supp.  944,  reargued  in 
182  App.  Diy.  907,  168  N.  Y.  Supp.  1114,  settle  the  law  against  the 
claimant.  We  have  written  in  Hubbs  v.  Addison  Electric  Light  & 
Power  Co.,  182  N.  Y.  Supp.  152,  argued  at  this  term,  raising  the 
same  question;  and  we  have  found  that  the  amendment  (Laws  1916, 
c.  622)  to  section  54  of  the  Compensation  Law  (Consol.  Laws,  c.  67) 
which  went  into  effect  in  June  1,  1916,  adding  to  the  section  sub- 
division 6,   took   that  case,  and,  if   we  are   right,  takes   this  case, 
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out  of  the  rule  laid  down  in  Bowne  v.  Bowne,  cited  by  appellants^ 
because  the  amendment  was  enacted  after  the  accident  in  Bowne  v. 
Bowne  occurred. 
The  award  should  be  affirmed.    All  concur. 


(191  App.  Div.  727) 

SLOMKA  V.  NASSAU  ELECTRIC  R.  CO. 

-  (Supreme  Gonrt,  Appellate  Division,  Second  Department.    May  7, 1020.) 

1.  Carriers  <e==>318(3)— Whefe  adjustable  seat  collapsed^  evideoce  held  t» 

warrant  findine  that  the  eanier  was  not  negUgent. 

In  an  action  by  a  passenger,  hurt  when  an  adjustable  seat  collapsed,  evi- 
dence held,  to  warrant  the  finding  that  the  carrier  was  guilty  of  no  negli- 
gence; the  passenger  relying  solely  on  the  doctrine  of  res  ipsa  loquitur, 
and  there  being  evidence  tending  to  show  that  she  herself  loosened  the 
seat 

2.  Evidence  ^=>588— Verdict  against  passenger,  injured  when  adjustable  seat 

collapsed,  held  not  contrary  to  physical  facts. 

Where  a  passenger,  injured  when  an  adjustable  seat  collapsed,  relied  on 
the  doctrine  of  res  ipsa  loquitur,  and  the  conductor  in  charge  of  the  car 
testified  that  the  seat  was  properly  adjusted,  that  others  sat  in  it  without 
injury,  that  after  the  accident  it  merely  appeared  to  have  been  loosened, 
and  that  the  passenger,  a  stout  woman,  might  well  have  loosened  it  in 
moving  about,  verdict  in  favor  of  the  carrier  was  not  contrary  to  the  physi- 
cal facts. 

3.  Trial  <©=>237(5)— Plahitifrs  failure  to  request  directed  ver^ct  concedes  evi- 

dence presents  question  for  jury. 

Plaintiff*s  failure  to  request  a  directed  verdict  is  a  concession  that  the 
evidence  presents  a  question  of  fact  for  the  jury. 

4.  Trial  <S=»140(2)— CredibUity  of  witnesses  is  for  jury. 

The  question  of  the  credibility  of  witnesses,  be  they  in  the  employ  of 
the  defendant  or  not,  is  for  the  Jury. 

5.  Carriers  €:=»316(1) — ^Passenger  has  burden  of  proving  carrier's  negligence. 

Despite  the  doctrine  of  res  ipsa  loquitur,  which  may  be  relied  on  as 
raising  presumption  of  negligence,  a  passenger,  injured  while  on  the  car- 
rier's vehicle,  has  the  burden  of  establishing  negligence,  for  otherwise  the 
carrier  would  be  an  insurer. 

6.  New  trial  <&==>70— Where  the  venliet  could  be  sustained,  it  should  not  be  set 

aside. 

In  a  passenger's  action,  where  it  was  a  question  for  the  jury  whether 
the  railroad  company  was  guilty  of  any  negligence,  and  the  jury  might 
have  found  that  the  collapse  of  an  adjustable  seat  was  due  to  the  act  of 
plaintiff,  or  some  one  for  whom  company  was  not  responsible,  the  settiniT 
aside  of  a  verdict  for  the  comjeny  was  error. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Matilda  Slomka  against  the  Nassau  Electric  Railroad 
Company.  From  an  order  setl  ing  aside  a  verdict  in  its  favor,  defend- 
ant appeals.    Order  reversed,  and  verdict  reinstated. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

Harold  L.  Warner,  of  New  York  City,  for  appellant. 
Henry  M.  Dater,  of  Brooklyn  (Edward  J.  Fanning,  Jay  S.  Jones^ 
and  L.  Victor  Fleckles,  all  of  Brooklyn,  on  the  brief),  for  respondent. 
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JENKS,  P.  J.  I  think  that  the  defendant  should  hold  the  verdict. 
The  action  is  for  n^ligence.  The  plaintiff  testifies  that,  after  she 
had  sat  as  a  passenger  in  an  adjustable  seat  of  the  defdhdant's  car 
for  5  or  7  minutes,  Sie  seat  collapsed.  She  testifies  that  she  sat  with 
her  feet  under  that  seat,  so  that  it  came  down  upon  the  calves  of  her 
legs.  The  negligence  assigned  is  that  this  seat  was  "out  of  order 
and  in  a  defective  and  worn  condition;  that  the  supports  thereunder 
had  not  been  properly  placed  where  they  belonged  by  the  defendant." 
There  was  no  testimony  to  support  these  allegations. 

[1,  2]  The  defendant  called  the  woman  who  had  been  the  conductor 
of  this  car.  Her  testimony  is  as  follows  r  The  casualty  happened  on 
her  third  trip  in  that  car.  There  had  been  no  trouble  with  the  seat 
theretofore.  The  seat  had  a  support,  with  a  peg  at  its  end,  for  in- 
sertion in  a  socket  in  the  floor  of  the  car,  and  she  had  thus  adjusted 
the  seat.  Thereafter,  and  up  to  the  time  the  seat  fell,  others  had  sat 
in  the  seat  in  security;  when  she  had  adjusted  the  seat,  she  saw  noth- 
ing defective  in  it,  and  after  the  collapse  she  examined  the  seat,  and 
found  neither  defect  nor  flaw  in  it.  She  thereupon  set  it  up  again,  so 
that  it  was  used  subsequently  with  safety  by  other  passengers.  Upon 
cross-examination  this  witness  said  that  the  seat  must  have  "loosened 
up  some  way  or  other,"  and  that  the  plaintiff  was  very  stout,  and 
got  up  two  or  three  times  to  ask  questions. 

*'Q.  Could  a  person  sit  on  this  seat,  weighing  160  pounds,  and  kick  them  out 
with  her  feet?  A.  Naturally,  she  would  be  able  to  lift  it  up  with  her  weight, 
if  she  bad  the  calf  of  her  leg  under  It." 

Althoi^gh  the  plaintiff  was  recalled,  she  did  not  contradict  this  state- 
ment that  she  "got  up  two  or  three  times." 

The  plaintiff  relied  wholly  upon  the  rule  of  evidence  known  as  res 
ipsa  loquitur.  There  was  no  evidence  that  the  seat  was  "in  a  defective 
and  worn  condition,"  and  there  was  direct  evidence  to  the  contrary. 
The  seat  was  "out  of  order"  only  after  it  collapsed.  There  was  no 
evidence  that  the  cause  of  the  collapse  was  any  defect  or  flaw  or  im- 
pairment of  construction.  Although  the  jury  could  have  inferred  that 
the  collapse  was  attributable  to  the  fact  that  the  support  at  that  tjme 
was  not  in  its  place,  yet  there  was  no  evidence  that  the  supports  there- 
under "had  not  been  properly  placed  where  they  belonged  by  the  de- 
fendant" The  jury  were  not  bound  to  infer  that,  because  the  seat 
collapsed,  the  supports  had  not  been  properly  placed  by  the  defendant, 
in  face  of  the  testimony  of  the  conductor  that  she  had  adjusted  it 
properly,  and  of  her  testimony,  elicited  on  cross-examination,  that  the 
plaintiff  "got  up  two  or  three  times,"  and  that  such  a  person  in  such  a 
position  would  be  able  to  lift  up  the  seat  with  the  calf  of  her  leg,  and 
thus  lift  a  support  or  the  supports  out  of  their  sockets.  If  the  jury, 
with  belief  of  the  circumstances,  adopted  this  explanation,  such  ex- 
planation did  not  rest  upon  either  the  negation  of  a  physical  fact  or  the 
existence  of  a  physical  impossibility.  See  Fox  v.  Le  Comte,  2  App. 
Div.  63,  37  N.  Y.  Supp.  316;  affirmed  on  the  opinion,  153  N.  Y.  680, 
48  N.  E.  1104.  If  this  explanation  involved  an  impossibility,  the 
plaintiff  was  bound  to  show  it  (Id.);  but  there  was  no  evidence  con- 
tradictory or  contrary  to  this  theory. 
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[3]  The  plaintiff  failed  to  move  for  a  direction  of  a  verdict,  and 
thus  conceded  that  the  evidence  presented  a  question  of  fact  for  the 
jury.  Grogan  v.  Brooklyn  Heights  R.  R.  Co.,  107  App.  Div.  254, 
95  N,  Y.  Supp.  23.  The  learned  and  able  court  did  not  hand  down 
an  opinion,  but,  with  characteristic  care,  expressed  orally  its  reason  for 
disturbance  of  the  verdict.  The  court  thought  that  there  was  preju- 
dice, in  that  the  jury  believed  that  the  doctor  and  the  plaintiff  were 
exaggerating  the  injuries.  There  is  no  possible  indication  of  prejudice, 
outside  of  the  fact  that  the  verdict  was  for  the  defendant.  Indeed, 
the  court  went  on  to  declare  that  a  verdict  which  found  that  the  con- 
ductor had  exercised  reasonable  care  "would  be  against  the  weight  of 
the  evidence,  because  it  happened  from  one  of  three  things;  it  was 
never  a  proper  appliance,  or  it  was  not  set  properly,  or  it  was  moved 
out  by  somebody."  Of  these  "three  things,"  as  to  the  first  there  was 
no  testimony  that  the  seat  was  never  a  proper  appliance,  so  that  the 
reliance  of  the  plaintiff  upon  the  first  thing  rested  solely  upon  the 
rule  of  res  ipsa  loquitur;  as  to  the  second,  there  was  no  testimony 
that  the  seat  was  not  set  properly,  save  that  it  collapsed,  so  that  the  re- 
liance of  the  plaintiff  is  upon  the  mere  fact  of  collapse — again  invo- 
cation of  the  said  rule ;  and,  as  to  the  third,  there  was  no  testimony  to 
indicate  that  the  defendant  knew  or  legally  should  have  known  that 
the  seat  had  been  moved  out  by  "somebody,"  so  that  it  was  unsafe  for 
occupation  by  the  plaintiff.  There  was  no  testimony  that  the  de- 
fendant had  moved  it  out,  but  testimony  to  the  contrary  by  the  de- 
fendant, that  it  had  been  properly  adjusted  and  had  been  theretofore 
used  without  peril. 

The  case  rested  upon  the  collapse  of  the  seat.  Assume  that  the  jury 
followed  this  third  hypothesis  stated  by  the  learned  court:*  Such 
course  of  the  jury  was  not  in  disregard  of  any  testimony  that  the 
appliance  was  not  proper,  or  was  not  set  properly,  while  the  jury  had  be- 
fore it  testimony  that  the  seat  had  been  used  in  security  on  the  first  and 
second  and  third  trips  of  this  very  car.  Adopting,  then,  this  third  hy- 
pothesis, namely,  that  "somebody"  moved  the  seat  so  that  it  fell,  was  the 
jury  bound  to  hold  the  defendant  negligent?  Was  it  not  justified  in 
adopting  the  theory,  elicited  by  the  plaintiff,  that  she  herself,  a  stout  wo- 
man with  the  calves  of  her  legs  under  the  seat,  disturbed  it  from  its 
sockets  by  lifting  it  by  her  person  as  she  got  up  therefrom  several  times  ? 
If  so,  was  the- defendant,  in  the  exercise  of  due  care,  bound  to  provide 
against  this  result  of  such  location  by  the  passenger  of  her  body  and 
of  such  subsequent  acts  whereby  she  lifted  the  seat  from  its  sockets? 
I  think  not. 

[4]  The  conductor  was  not  in  the  employ  of  the  defendant  when 
she  testified;  even  if  she  had  been,  her  credibility  was  for  the  jury. 
Connolly  v.  Central  Vermont  R.  R.  Co.,  4  App.  Div.  221,  38  N.  Y, 
Supp.  587,  affirmed  158  N.  Y.  675,  52  N.  E.  1124.  There  was  no  tes- 
timony against  her  testimony,  for  the  case  of  the  plaintiff  rested  upon 
the  presumption  afforded  by  this  rule  of  evidence  called  res  ipsa  loqui- 
tur.   There  was  nothing  incredible  in  the  conductor's  testimony. 

[5,  8]  Despite  the  happening  of  the  casualty,  there  still  remained 
the  burden  upon  the  plaintiff  to  establish  negligence;   otherwise,  the 


Digitized  by 


Google 


Sup.  Ct.)  SLOMKA  V.  NASSAU.  ELECTRIC  R.  CO.  159 

(18«  N.T.8.) 

defendant  was  an  insurer,  and  it  was  not.  The  rule  of  res  ipsa  loqui- 
tur aids,  but  in  itself  does  not  inevitably  accomplish ;  and  the  question 
for  the  jury  was  whether  the  plaintiff,  with  the  advantage  of  the  rule, 
had  inculpated  the  defendant  for  the  lack  of  due  care  under  the 
circumstances.  McPadden  v.  New  York  Cent.  R.  R.  Co.,  44  N.  Y. 
478,  4  Am.  Rep.  705;  Carroll  v.  Statcn  Island  R.  R.  Co.,  58  N.  Y. 
126,  17  Am.  Rep.  221 ;  Thompson's  Com.  on  Neg.  vol.  6,  p.  614.  Even 
if,  as  the  learned  and  able  court  conceded,  the  collapse  of  the  seat  might 
be  attributed  to  the  fact  that  "somebody"  moved  the  seat,  the  jury 
might  have  concluded,  either  that  the  plaintiff  herself,  by  her  own  acts, 
had  moved  it,  as  suggested  by  the  testimony  of  the  conductor,  or  that 
some  other  person  had  moved  it,  for  whose  act  the  defendant  was  not 
liable,  or  that  in  any  event  its  displacement  was  not  caused  by  the  lack 
of  due  care  on  the  part  of  the  defendant.  In  Mieuli  v.  New  York  & 
Queens  County  Railway  Co.,  136  App.  Div.  373,  120  N.  Y.  Supp. 
1078,  and  in  Grogan  v.  Brooklyn  Heights  R.  R.  Co.,  107  App.  Div. 
254,  95  N.  Y.  Supp.  23,  this  court  has  declared  beyond  the  necessity 
of  repetition  the  rules  which  regulate  the  disturbance  of  a  defendant's 
verdict.  It  must  be  remembered,  also,  that  the  question  before  the 
court  did  not  involve  any  clash  of  witnesses  called  by  the  opposite 
parties. 

I  think  the  order  must  be  reversed,  with  costs,  and  the  verdict  re- 

instated,  with  costs.    All  concur. 

\ 


SLOMEA  ▼.  NASSAU  ELECTRIC  B.  CO. 

(Supreme  Gourt,  AppeUate  DivlsioD.  Second  Bepartme&t    May  7, 11120.) 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Adolph  Slomka  against  the  Nassan  Blectric  Railroad  Company. 
From  an  order  setting  aside  a  verdict  for  defendant,  it  appeals.  Order  re« 
versed,  and  verdict  reinstated. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR,  and  JAY- 
COX,  J^. 

PER  CURIAM.  Order  reversed,  with  costs,  and  verdict  unanimously  rein- 
stated, vtth  costs,  on  the  authority  of  Matilda  Slomka  v.  Nassau  Blectric 

Railroad  Co.,  101  App.  Div.  727,  182  N.  Y.  Supp.  15(5,  decided  herewith. 
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PUBLICITY  CLOCK  CO^  Ine^  ¥.  HOPKINSON  THEATBB  CORPORATION. 

(Supreme  Court,  Appelate  Term,  Fiiat  Department.    May  18, 1920.) 

Damages  ^=>57 — Good  intent  does  not  lessen  damages  for  breach  of  contract. 

If  there  was  a  breach  of  contract  by  a  defendant,  plaintift  is  entitled 
to  Just  damages,  even  though  the  breacdi  was  not  intentional. 

Appeal  from  Municipal  Court,  Borough  of.  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Publicity  Clock  Company,  Incorporated,  against  the 
Hopkinson  Theater  Corporation.  From  a  judgment  in  its  favor, 
plaintiff  appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAG- 
NER, JJ. 

E.  Louis  Jacobs,  of  New  York  City  (Yetta  Y.  Schenker,  of  New 
York  City,  of  counsel),  for  appellant. 

Cohen,  Haas  &  Schimmel,  of  New  York  City  (Isidore  Cohen,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  There  must  be  a  new  trial  for  the  reason  that 
the  damages  as  awarded  are  against  the  weight  of  the  evidence. 
Since  the  court  below  has  found  a  breach  of  contract,  the  plaintiff  is 
entitled  to  its  just  damages,  even  though  the  breach  might  be  found 
not  to  be  intentional. 

Con<:eming  the  return  of  the  chattels,  there  was  lacking  proof 
of  any  sufficient  demand  or  injury  to  the  chattels  due  to  the  fault 
of  the  defendant.  It  follows  that  the  plaintiff,  therefore,  did  not  make 
out  a  case  upon  this  record,  entitling  it  to  a  judgment  for  the  return 
of  the  chattels,  and  the  judgment  was  erroneous  in  this  respect  also. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  co^ts  to  ap- 
pellant to  abide  the  event.    All  concur. 


PRINCE  V.  F1NKKL8TEIN. 

(Supreme  Oourt,  AppeUate  Term,  First  Department    May  13,  1920.) 

1.  Pleading  ^s^69(6) — Cause  of  action  on  conversion  held  withdrawn  by 

reply  to  motion  for  election. 

Plaintiff  withdrew  any  cause  of  action  based  on  conyersion ;  her  coun- 
sel, at  close  of  the  case,  on  defendant  moving  that  plainti£F  elect  on  what 
theory  she  was  bringing  the  action,  replying:  Ne^gence  and  breach  of 
contract. 

2.  Bailment  ^=>32 — ^Measure  of  damages  for  improper  repair  of  coat  differ- 

ence in  value  before  and  after. 

Measure  of  damages  for  improper  repair  of  a  coat  is  the  difference  be- 
tween its  value  In  the  condition  in  which  plaintiff  delivered  it  to  defendant 
to  repair  and  its  value  as  returned  to  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

^s»For  otber  cases  see  same  topic  ft  KEY-NUMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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Action  by  Susie  C.  PrincQ  against  Benjamin  Finkektein.  From  a 
judgment  for  plaintiff,  after  trial  before  the  court  without  a  jury, 
defendant  app«tls.    Reversed,  and  new  trial  ordered. 

Argued  April  term,'  1920,  before  GUY,  FINCH,  and  WAG- 
NER, JJ. 

Marro  &  Fortinash,  of,  New  York  City  (Pascal  J.  Fortinash,  of 
New  York  City,  of  counsel),  for  appellant. 
David  Klein,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  plaintifF  left  a  fur  coat  with  the  defendant  to  be 
altered,  for  which  work  she  agreed  to  pay  $50.  The  plaintiff  sent  her 
daughter  for  the  coat,  who  received  and  paid  for  the  same.  Subse- 
quently  the  coat  was  returned  by  the  plaintiff  to  the  defendant;  the 
plaintiff  claiming  that  it  was  not  her  coat.  Thereafter  the  plaintiff 
called  for  and  accepted  the  coat  from  the  defendant,  and  then  in- 
stituted this  action. 

The  complaint  contained  the  one  word,  "Conversion."  The  bill  of 
particulars  furnished  by  the  plaintiff  set  up  that  the  cause  of  action 
for  conversion  was  based  upon  the  defendant  "retaining  the  plain- 
tiff's coat  and  returning  an  entirely  different  one  to  her.  The  value 
of  the  coat  converted  as  aforesaid  is  $450."  The  bill  of  particulars 
further  alleged  that  the  cause  of  action  for  breach  of  contract  is  based 
upon  the  defendant  breaking  the  contract,  "in  that  he  shortened  the 
coat  and  did  not  do  the  work  in  a  proper  or  workmanlike  manner" ; 
that  "the  difference  between  the  value  of  the  plaintiff's  coat  in  the 
condition  in  which  she  gave  it  to  the  defendant  and  the  value  of  the 
coat  returned  by  the  defendant  to  the  plaintiff,  $440";  that  "the 
contract  price  of  the  work  paid  by  the  plaintiff  to  the  defendant,  $50" ; 
and  that  "the  value  of  the  mink  fur  on  the  plaintiff's  coat  which  the 
defendant  failed  to  return  to  her,  and  the  value  of  that  part  of  the 
otter  fur  supplied  by  the  plaintiff  and  which  was  not  required  in  mak- 
ing the  collar,  $85." 

[1,2]  The  court  awarded  judgment  to  the  plaintiff  in  the  sum  of 
$350  and  costs.  At  the  close  of  the  entire  case,  the  defendant's  coun- 
sel moved  that  the  plaintiff  elect  upon  what  theory  she  was  bring- 
ing the  action,  to  which  plaintiff's  counsel  replied,  "Negligence  and 
breach  of  contract."  The  plaintiff  thus  withdrew  any  cause  of 
action  based  upon  conversion.  As  a  result  we  have  a  judgment 
against  the  defendant  for  $350  for  not  performing  his  work  proper- 
ly upon  a  coat  which  had  been  worn  four  years  and  which  the  daugh- 
ter testified  that  her  mother,  the  owner,  said  was  worth  about  $350 
when  new.  The  only  other  testimony  as  to  the  value  of  the  coat 
was  that  of  the  mother  and  daughter,  who  testified  that  the  defend- 
ant said  the  coat  was  worth  $450  about  the  time  it  was  delivered  to 
him.  There  was  no  evidence  as  to  the  value  of  the  coat  after  the  same 
was  returned  to  the  plaintiff.  Hence  there  must  be  a  new  trial,  as  it 
is  well  settled  that  the  proper  measure  of  damage  is  the  difference 
between  the  value  of  the  coat  in  the  condition  in  which  the  plaintiff 
182N.t.S.— U 
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gave  it  to  the  defendant  and  the  value  of  the  coat  as  returned  to  the 
plaintiff. 

Judgment  reversed,  and  new  trial  ordered^  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur* 


BUFF-MKRZ  v.  RATK0W8KY. 

(Supreme  Conrt,  AppeUate  Term,  First  Department.    May  25,  1920.) 

Frauds,  statute  of  ^S3»158(3)— Term  of  contract  ondtted  from  writing  cannot 
be  supplied  by  parol. 

Where  contract  is  required  to  be  in  writing,  an  infirmity  of  the  writing, 
not  being  amblgui^,  but  incompleteness  In  not  fixing  period  of  employ- 
ment, cannot  be  suppUed  by  parol. 

Wagner,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Ernest  Buff-Merz  against  Gustave  Ratkowsky,  otherwise 
known  as  Gustave  Ruth  and  Gustave  Roth.  From  a  judgment  on  a 
verdict  for  defendant,  plaintiff  appeals.  Reversed  and  ordered  dis- 
missed. 

Argued  May  term,  1920,  before  BITUR,  MULLAN,  and  WAG- 
NER, JJ. 

Joseph  A.  Arnold,  of  New  York  City  (Samuel  I.  Rosenman,  of  New 
York  City,  of  counsel),  for  appellant. 

Nathan  Frankel,  of  New  York  City  (Gustavus  A.  Rogers  and  Harry 
Rotkowitz,  both  of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM,  We  think  it  is  plain  that  the  writing  under  which 
defendant  claims,  and  has  had  a  recovery  upon  his  counterclaim,  is 
wholly  lacking  in  respect  of  the  fixation  of  the  period  of  employment. 
The  parol  evidence  was  therefore  improperly  received.  There  was  no 
ambiguity  to  explain.  The  infirmity  was  of  incompleteness,  and  not  of 
lack  of  clarity.  The  opinion  in  Brauer  v.  Oceanic  Steam  Navigation 
Co.,  178  N.  Y.  339,  70  N.  E.  863,  seems  to  cover  all  the  essential  points 
that  are  dealt  with  in  the  opposing  briefs.  The  plaintiff  did  all  he 
was  required  to  do  to  avail  of  the  statute  of  frauds.  The  counter-* 
claim  should  therefore  have  been  dismissed.  The  defendant's  liability 
under  the  plaintiff's  first  cause  of  action  is  conceded,  and  there  would 
have  been  a  direction  in  his  favor  had  there  been  no  counterclaim. 
The  plaintiff's  second  cause  of  action  has  been  withdrawn.  It  would 
serve  no  purpose  to  send  the  case  back  for  a  new  trial. 

Judgment  reversed,  with  costs,  and  judgment  ordered  (1)  dismissing 
the  counterclaim,  and  (2)  for  the  plaintiff  for  $200  and  interest  from 
January  2,  1918,  with  costs  in  the  court  below. 

WAGNER,  J.,  dissents. 

^s9For  oUi0r  cuies  tee  Hun«  toplo  ft  KBY-NUMBBR  In  all  Key-NumlMred  DlgesU  ft  Indexes 
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AaCIffiNBAUM  ▼.  FRANK  MBLVILLA  lae. 

Oupreme  Gourt,  Appelate  Tenn,  Fint  D^^rtment    May  18,  1920.) 

1.  Courts  ^=»189(  15) —Default  in  Municipal  Court  opened  where  defendant"^ 
counsel  was  en^^ged  in  trial  of  another  case. 

Though  no  affidavit  that  defendant's  attorney  was  engaged  in  trial  of  a 
cause  In  another  district  of  the  Municipal  Court  was  presented  on  moaoc 
tcvadjoucn,  when  such  excuse  did  appear  in  proper  foftn  upon  motion  to 

%     ovea  the  default,  the  motion  should  have  heen  granted,  but  proper  terms 
should  have  been  imposed. 

t.  Courts  ^s»189  (15)— Where  yerifted  answer  on  file,  aJBdavit  of  merits  not 
necessary  on  motion  to  open  default  In  Municipal  Court. 

Where  a  verified  answer  containing  a  general  denial  and  setting  up 
separate  defenses  and  counterclaims  was  on  file,  there  was  no  necessity  for 
further  affidavit  of  mei-its  on  motion  to  vacate  default  Judgment  entered 
on  inquest 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  in  Municipal  Court  by  Joseph  G.  Eichenbaum  against  Frank 
Melville,  Incorporated.  From  a  judgment  rendered  on  an  inquest,  and 
from  an  order  denying  defendant's  motion  to  open  the  default  and 
vacate  the  judgment,  defendant  appeals.  Order  reversed,  judgment 
vacated,  motion  to  open  default  granted,  and  new  trial  ordered.  Ap- 
peal from  judgment  dismissed. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Robert  Spear,  of  New  York  City,  for  appellant. 
Harry  Sena,  of  New  York  City,  for  respondent 

FINCH,  J.  [1^  2]  As  appears  by  the  affidavits  to  open  the  default, 
the  defendant's  attorney  was  actually  engaged  in  the  trial  of  a  cause  in 
another  district  of  the  Municipal  Court.  While  no  affidavit  containing 
such  excuse  was  presented  upon  the  application  to  adjourn,  as  is  re- 
quired, yet  when  such  excuse  did  appear  in  proper  form  upon  the  mo- 
tion to  open  the  default,  the  motion  should  have  been  granted  upon 
proper  terms,  since  the  excuse  was  not  presented  originally  by  affi- 
davit. The  verified  answer,  containing  a  general  denial  of  the  alle- 
gations of  the  complaint  and  setting  up  two  separate  defenses  and 
counterclaims,  obviated  the  necessity  for  a  further  affidavit  of  merits. 
See,  also.  Imperial  A.  &  T.  Co.  v.  Dickens,  161  N.  Y.  Supp.  352. 

It  follows  that  the  order  appealed  from  should  be  reversed,  and 
the  judgment  vacated,  and  the  motion  to  open  the  default  granted, 
upon  payment  of  $10  costs  and  plaintiff's  disbursements  up  to  time 
of  trial,  and  a  new  trial  ordered,  without  costs  of  appeal  to  either 
party.   Appeal  from  judgment  dismissed,  without  costs.   All  concur. 
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HOfHTOAUER  v.  MAJEffHC  DOLL  CO^  Inc. 

(Bapreme  Court,  Appelate  Term,  First  I>epartmexit.    May  18»  1020.) 

Conrte  «s»189(15)--Judgiiieiil;  in  Municipal  Court  lor  plaiDtiff  hM  unsuy- 
ported,  tliere  being  no  triai  of  tlie  facts. 

It  appearing  merely  that  the  case  was  submitted  to  the  Municipal  Court 
on  the  question  of  res  Judicata,  with  understanding  that,  if  decision 
thereon  be  adverse  to  defendant,  there  should  be  a  trial  of  the  issues  of 
fact,  there  Is  nothing  on  which  to  base  a  Judgment  for  plaintiff  for  goo^ 
or  money,  in  accordance  with  direction  of  the  Judge. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  CarV  Hoflfbauer  against  the  Majestic  Doll  Company,  In- 
corporated. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Max  Schwebel,  of  New  York  City,  for  appellant. 
Paul  Englander,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  judgment  appealed  from  by  the  defendant  is  a 
money  judgment  rendered  in  favor  of  the  plaintiff  in  the  sum  of  $82.50 
damages,  and  costs  and  disbursements  amounting  to  the  sum  of  $15.20. 
The  direction  of  the  trial  justice,  upon  which  the  derk  is  required 
to  enter  the  judgment,  states : 

"That  the  plaintiff  is  entitled  to  recover  judgment  awarding  him  the  posses- 
sion of  the  goods,  or  in  case  of  failure  to  obtain  the  goods  a  money  Judgment 
against  the  defendant  for  the  sum  of  $82.50  after  trial." 

There  is  neither  oral  nor  written  complaint  in  the  record,  nor  are 
there  any  minutes  of  the  trial,  or  any  agreed  statement  of  facts,  or 
anything  whatever  to  show  what  "goods"  were  referred  to  in  the 
decision,  or  upon  what  the  judgment  was  based.  So  far  as  can  be 
gleaned  from  the  record,  the  parties  appeared  before  the  justice  on 
November  26,  1919,  for  trial.  The  defendant  claimed  that  a  former 
action  had  been  brought  for  the  conversion  of  the  goods  claimed  in 
this  action,  which  had  resulted  in  a  judgment  rendered  in  favor  of 
the  defendant  on  the  merits,  and  that,  the  present  action  having  been 
brought  in  replevin  for  the  same  goods,  the  first  action  was  res  ad  judi- 
cata. 

Some  discussion  then  arose  between  the  attorneys  for  the  respec- 
tive parties  and  the  court.  The  position  taken  by  plaintiff's  counsel 
is  stated  by  him  as  follows : 

"We  tried  an  action  in  this  court  for  conversion  of  111  dozen  doUs,  and  Judg- 
ment was  rendered  for  the  defendant,  and  this  action  now  iB  one  in  replevin. 
There  is  as  much  difference  as  day  and  night." 

Thereupon  the  defendant's  attorney  expressed  his  willingness  to 
rely  upon  the  foregoing  statement  as  made,  and  to  submit  a  memo- 
randum on  the  "point  that  it  is  res  ad  judicata."  Whereupon  the 
court  said : 
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**AU  Tight*,  gltf9  me  a  memoiaiiGduia  by  Decemb^  911i,  at  the  Seoond  District 
Court.  This  case  is  adjourned  to  December  5tb,  Second  District  Court,  and 
the  court's  time  la  extended  14  days  from  December  5th.  The  case  to  be  decid- 
ed upon  an  agreed  statement  ol  facts»  but  In  the  event  of  my  deciding  ad- 
versely to  counsel  for  the  defendant  on  his  proposition  of  law  that  It  is  res 
adjudlcata  j.  wUl  send  It  back  here  for  trial,  or  else,  If  I  get  a  chance,  I  will 
try  it  in  the  Second  District  Court  and  send  it  back  here.** 

Plaintiff's  counsel  then  said : 

"If  your  honor  deddes,  after  this  memorandum  is  before  you,  that  my  ad- 
versary is  correct,  that  is  the  end  of  the  case,  and,  if  not  correct*  then  we 
will  have  a  triaL'' 

The  court  answered,  '*Yes."  Nothing  further  appears  to  have  been 
done  in  the  case  until  December  9th,  when  the  aforesaid  judgment 
was  entered.  The  only  question  submitted  to  the  trial  justice  was 
upon  an  agreed  question  of  law,  and  there  was  to  be  a  trial  of  the 
issues  of  fact,  if  the  decision  of  the  justices  was  adverse  to  the  de- 
fendant. There  is  nothing  in  the  record  upon  which  a  judgment  for 
the  plaintiff  can  be  based,  and  there  must  be  a  reversal.  * 

Judgment  reversed ;  new  trial  ordered,  with  $30  costs  to  appellant 
to  abide  the  event    All  concur. 


(191  App.  Div.  885) 

WECKWIBE  V.  WARNER. 

(Supreme  Court,  Appellate  Division,  ]IV)urth  Department.   May  12, 1920.) 

L  Injunction  ^=^41— ^Equity  may  protect  maker  of  promlstory  note  from  risk 
of  its  passing  Into  hands  of  bona  fide  purchaser. 

Bquity  has  jurisdiction  to  protect  the  maker  of  a  promissory  note  before 
its  maturity  from  the  risk  of  its  passing  into  the  hands  of  a  bona  flde 
purchaser,  where  it  has  been  diverted  by  the  payee  from  the  purpose  for 
which  it  was  given  and  converted  by  him  to  his  own  use. 

2.  Injunction  ^^16— Remedy  at  law  must  be  adequate  to  deprive  party  of 
relief. 

The  remedy  at  law  must  be  adequate,  in  order  to  deprive  a  party  of 
relief  by  injunction. 

S.  Injonetion  ^»41— Remedy  at  law  held  inadequate. 

Where  note  given  for  stock  was  diverted  by  majority  stockholder  and 
converted,  the  maker  of  the  note  was  justified  in  seeking  relief  in  equity 
to  prevent  the  note  passing  tato  the  hands  of  a  bona  fide  purchaser ;  the 
remedy  at  law  not  being  adequate.  / 

4.  Injunction  ^^118  (8) — Conversion  of  note  and  diversion  to  Improper  use 
suffielently  alleged. 

The  conversion  of  a  note  given  on  a  subscription  for  corporate  stock  to 
the  majority  stockholder  of  a  corporation  and  a  diversion  to  an  improper 
use  held  sufficiently  alleged  in  a  complaint  in  ^n  action  by  the  maker  of 
the  note  to  restrain  the  Improper  use  by  the  defendant  of  the  note  and  the 
corporate  stock  and  to  cancel  the  note. 

Appeal  from  Equity  Term,  Erie  County. 

Action  by  Theodore  H.  Wickwire,  Jr.,  against  George  C.  Warner. 
From  a  judgment  (174  N.  Y.  Supp.  811 J  in  favor  of  plaintiflF,  entered 
upon  the  decision  of.  the  court  after  a  trial  at  Equity  Term,  defendant 
appeals.    Affirmed. 
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Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

John  W.  Ryan  and  Moot,  Sprague,  Brownell  &  Marcy,  all  of  Buf- 
falo, for  appellant. 

Joseph  G.  Dudley  and  Dudley,  Stowe  &  Sawyer,  all  of  Buffalo, 
for  respondent. 

D£  ANGELIS,  J.  This  is  an  action  in  equity,  brought  to  restrain 
the  use  by  the  defendant  of  the  plaintiff's  subscription  for  200  shares, 
of  $100  each,  of  a  proposed  increase  of  the  preferred  capital  stock 
of  the  Fulton  Steel  Corporation,  a  domestic  corporation,  whose  prin- 
cipal office  and  place  of  business  were  in  the  city  of  Fulton,  in 
the  county  of  Oswego  and  state  of  New  York,  and  the  use  by  the 
defendant  of  the  plaintiff's  negotiable  promissory  note,  not  then 
due,  and  to  cancel  and  annul  the  subscription  and  note,  which  sub- 
scription the  defendant  individually  obtained  from  the  plaintiff,  and 
which  note  was  made  payable  to  the  order  of  the. defendant  and  was 
given  to  him  for  a  loan  which  the  defendant  was  to  make  to  the 
plaintiff  to  pay  in  part  for  the  stock  when  the  same  was  issued,  upon 
the  ground,  among  others,  that  the  stock  was  never  issued  or  tendered 
to  the  plaintiff,  the  plaintiff  never  received  any  consideration  for  the 
note,  and  the  defendant  had  diverted  the  note  from  the  purpose  for 
which  it  was  given,  and  appropriated  it  to  his  own  use. 

The  defendant  interposed  the  defense  that  the  transacticMi  between 
the  parties  was  the  purchase  by  the  plaintiff  of  stock  in  the  cor- 
poration, which  stock  was  then  owned  and  held  by  the  defendant; 
that  the  note  was  delivered  to  the  defendant  and  accepted  by  him  as  • 
part  payment  for  the  stock,  Ac  stock  to  be  retained  by  the  defendant 
as  collateral  security  for  the  payment  of  the  note ;  atid  he  denies  that 
he  diverted  the  note  from  the  purpose  for  which  it  was  given.  There 
is  no  allegation  in  the  complaint  or  in  the  answer  that  the  note 
had  passed  out  of  the  defendant's  possession,  but  in  the  answer,  in 
the  form  of  an  admission,  not  responsive  to  any  allegation  of  the 
complaint,  is  the  statement  "that  the  holder  thereof  [the  note]  claims 
to  be  a  bona  fide  purchaser  and  holder  thereof."  For  aught  that 
appears  in  the  pleading,  this  alleged  "bona  fide  purchaser  and  holder" 
is  the  defendant. 

Upon  a  motion  made  by  the  counsel  for  the  defendant,  in  connec- 
tion with  the  opening  of  the  plaintiff's  case,  for  a  dismissal  of  the 
complaint,  the  defendant,  with  the  permission  of  the  court  and  the 
assent  of  the  counsel  for  the  plaintiff,  amended  his  answer  by  set- 
ting up  that  the  plaintiff  had  an  adequate  remedy  at  law.  The  prin- 
cipal question  which  we  are  called  upon  to  determine  is  whether  or 
not  the  plaintiff  had  an  adequate  remedy  at  law. 

The  learned  Equity  Term  has  found,  upon  sufficient  evidence,  in 
favor  of  the  plaintiff,  to  the  effect  that  on  and  prior  to  the  22d  day  of 
November,  1917,  Fulton  Steel  Corporation  was  a  domestic  corpora- 
tion, having  been  incorporated  in  September,  1917,  for  the  pur- 
pose of  manufacturing  high  speed  steel,  with  its  principal  office  and 
place  of  business  in  the  city  of  Fulton,  in  the  county  of  Oswego  and 
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State  of  New  York,  and  with  a  capital  consisting  of  1,000  shares  of 
preferred  stock,  of  the  par  value  of  $100  each,  and  4,000  shares  of 
common  stock,  of  no  par  value,  issued  at  $5  per  share,  all  of  which 
stodc  was  issued  in  September,  1917,  as  fully  paid ;  that  on  or  about 
the  22d  day  of  November,  1917,  in  order  to  induce  the  plaintiff  to 
become  interested  in  the  corporation,  the  defendant  represented  to 
him  that  the  corporation  was  building  a  steel  plant  at  Fulton,  N.  Y. ; 
that  there  had  been  paid  into  the  corporation  in  cash  for  the  stock 
$120,000;  that  the  corporation  needed  additional  capital;  that  he 
(the  defendant)  planned  to  increase  the  capital  stock  from  $120,000 
to  $600,000  and  that  an  increase  to  that  extent  was  necessary  to  com- 
plete its  plant  and  make  the  operation*  thereof  tommerciallv  profit- 
able; that  Pittsburgh  investors  had  promised  to  take  $400,000  of 
the  increased,  capit^  stock,  but  were  de^rous  that  some  practical 
steel  man  nearer  Fulton  than  th^y  should  become  interested  in 
the  corporation  in  an  advisory  capacity;  that  the  plaintiff  was 
just  the  man  to  fill  that  requirement;  that  the  defendant  owned 
or  controlled  all  the  capital  stock,  and  could  and  would  immediate- 
ly increase  the  capital  stock  to  $600,000;  that,  if  the  plaintiff  would 
subscribe  for  200  shares  of  the  proposed  increase  of  the  capital  stock, 
he  (the  defendant)  would  loan  to  the  plaintiff  $10,000,  which  could  be 
applied  in  the  payment  of  the  stock,  and  would  take  his  promissory^ 
note  for  that  sum,  payable  one  year  from  date,  with  interest  at  5 
per  centum  per  annum;  that  in  view  of  the  fact  that  the  defendant 
owned  or  controlled  all  the  outstanding  stock  he  could  and  would 
immediately  increase  the  capital  stodc  as  stated;  that,  relying  upon 
such  representations  and  bdievtng  tHe  same  to  be  true,  the  plaintiff 
on  the  22d  day  of  November,  1917,  subscribed  for  200  shares  of  the 
proposed  increase  of  the  preferred  capital  stock,  with  an  option  for 
an  allotment  of  the  common  stock  at  $S  per  share,  and  thereupon 
executed  and  delivered  to  the  defendant  his  negotiable  promissory 
note,  dated  November  22,  1917,  drawn  to  the  order  of  the  defendant, 
for  the  payment  of  $10,000  one  year  from  date,  with  interest  at  S 
per  centum  per  annum  at  the  Merchants'  &  Mechanics'  National 
Bank  of  the  city  of  Buffalo,  N.  Y.;  that  the  note  was  upon  the  form 
used  where  coBateral  is  to  accompany  the. same,  and  required  that 
there  should  accompany  it  as  collateral  secaifity  for  its  payment  200 
shares  of  the  preferred  stock  of  the  Fulton  Steel  Corporation ;  that 
the  stock  for  which  the  plaintiff  subscribed  Mrtft  never  issued  nor  ten- 
dered toWm;  that  the  corporation  is  insolvent,  in  the  hands  of  re- 
ceivers, and  that  the  plaintiff's  subscription  for  the  increased  capital 
stock  has  laired ;  that  the  plaintiff's  note  was  diverted  by  the  de- 
fendant from  the  purpose  for  which 'it  was  given,  ai.d  was  appropriat- 
ed to  the  defendant's  own  use;  that  the  note  was  discounted  by  the 
defendant  at  the  Syracuse  Trust  Company,  of  Syracuse,  N.  Y., 
on  the  18th  day  of  December,  1917,  more  than  10  months  before 
It  became  due,  without  the  above  referred  to  stock,  or  any  stock,  of 
the  Fulton  Steel  Corporation  accompanying  the  same;  that  tiie  de- 
fendant applied  $7,500  of  the  proceeds  of  the  discount  in  paying  an 
obligation  of  the  Fulton  Steel  Corporation,  and  lent  the  other  $2,500 
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to  it  direct,  and  that  for  these  payments  the  defendant  received 
a  credit  of  $10,000  on  the  books  of  the  Fulton  Steel  Coiporation 
upon  an  account  entitled  "G.  G.  Warner  Loan  Account" ;  that  some 
time  after  the  discount,  at  the  request  of  the  Syracuse  Trust  Com- 
pany, the  defendant  placed  with  it  100  shares  of  the  preferred  capital 
stock  of  the  Fulton  Steel  Gorporation,  and  later  another  100  shares 
of  such  capital  stock. 

Judgment  was  directed  in  favor  of  the  plaintiflE,  with  costs  against 
the  defendant,  to  the  effect  that  the  note  in  question  was  void  and 
without  consideration  as  between  the  plaintiff  and  defendant,  and, 
in  case  it  thereafter  should  come  into  the  ownership  and  possession 
of  the  defendant,  it  should  he  canceled  and  surrendered  up  to  the 
plaintiff,  and  also  that  if  the  plaintiff  should  pay  the  note,  or  any 
part  thereof,  application  might  bo  made  by  him  upon  the  foot  of 
such  judgment  for  a  money  judgment  against  the  defendant  for  the 
amount  which  the  plaintiff  should  have  thus  paid.  Judgment  was  en- 
tered upon  the  decision,  which  is  the  judgment  under  review. 

[1]  It  is  well  settled  that  a  court  ^f  equity  has  jurisdiction  to  pro- 
tect the  maker  of  a  promissory  note  before  its  maturity  from  the 
risk  of  its  passing  into  the  hands  of  a  bona  fide  purchaser  in  case 
it  has  been  diverted  by  the  payee  from  the  purpose  for  which  it  was 

5iven  and  converted  by  him  into  his  own  use.     Pomeroy's  Equity 
urisprudence  (4th  Ed.)  §  221. 

[2, 3]  The  counsel  for  the  appellant  argues  that  the  plaintiff  had 
an  adequate  remedy  at  law.  Doubtless  the  plaintiff  had  a  remedy  at 
law,  but  the  difficulty  with  the  contention  of  the.  counsel  for  the 
appellant  is  that,  in  the  circumstances,  that  remedy  might  not  be  ade- 
quate. It  is  well  settled  that  the  remedy  at  law  tnust  be  adequate 
in  order  to  deprive  a  party  of  relief  in  a  court  of  equity.  Pome- 
.  roy's  Equity  Jurisprudence  (4th  Ed.)  §§  1363  and  2107.  If  the  plain- 
tiff had  sued  at  law,  he  woiild  have  elected  to  take  his  relief  in  dam- 
ages only.  That  relief  might  not  be  adequate,  because  the  defendant 
might  be  execution  proof.  It  is  possible  that  the  plaintiff  may  never 
be  sued  on  the  note,  and  it  is  possible  that,  if  sued,  he  might  success- 
fully defend  the  action.  In  either  case,  he  would  avoid 'the  risk  of  the 
action  at  law.  In  our  opinion  the  plaintiff  was  justified  in  seeking 
relief  in  equity,  and  the  relief  which  he  has  been  afforded  should 
not  be  disturbed. 

[4]  The  claim  of  the  appellant  that  this  action  was  tried  upon 
a  theory  not  justified  by  the  pleadings  is  without  merit.  The  con- 
version of  the  note  by  the  defendant  is  plainly  alleged  in  the  com- 
plaint. It  foUows  from  the  foregoing  that  the  judgment  appealed 
from  should  be  affirmed. 
Judgment  affirmed  with  costs.    All  concur. 
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HENDERSON  IMPORTING  CO.,  Inc^  v.  BREIDBART  el  al. 

(Supreme  Goort,  Appellate  Term,  First  Department    May  18,  1920.) 

L  Sa!e6  '&=:»384  (2) —Measure  of  damage^  for  failure  to  accept  needles  sold 

stated* 

In  an  action  for  breach  of  contract  to  receive  and  pay  for  certain  needles 
purchased,  under  a  contract  whereby  defoidant  agreed  to  purchase  the 
nee<flea  loose,  if  plaintiff  was  unable  to  obtain 'them  "stuck  in  cloth,''  and 
it  appeared  that  the  needles  in  loose  bundles  were  refused,  if  the  needles 
werie  salable  in  the  ordinary  course  of  business,  the  measure  of  damages 
was  the  difference  in  the  contract  price  and  the  market  or  current  price  at 
tne  time  or  times  when  the  goods  ought  to  have  been  accepted,  in  view  of 
Personal  Property  Law,  1 145. 
2.  Sales  <&='345— On  refusal  to  accept  goods  not  capable  ot  resale,  seller  must 
notify  purchaser  that  goods  are  held  by  him  as  bailee. 

In  action  for  refusal  to  accept  goods  sold,  if  they  could  not  readily  be 
resold  at  a  reasonable  price,  the  seller  must  notify  the  purchasers  that  the 
goods  are  held  by  him  as  bailee  for  them,  in  view  of  Personal  Property 
Law,  S  1^*  8ubd.  8,  authorizing  action  for  price  on  giving  such  notice. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  the  Henderson  Importing  Company,  Incorporated,  against 
Isidor  Breidbart  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal    Reversed^  and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

I.  Gainsburg,  of  New  York  City,  for  appellants. 
Gerald  G.  Schwartz,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  action  is  brought  to  recover  damages  for  defend- 
ants' alleged  breach  of  a  contract  to  receive  and  pay  for  goods 
putchased  from  plaintiff's  assignor.  The  complaint  set  forth  "breach 
of  contract,**  and  the  answer  "general  denial  and  defense  of  cancella- 
tion and  rescission.'*  By  acc^uiespence  this  cause  resolved  itself  on  the 
trial  of  the  issues  as  to  whether  there  was  a  verbal  contract  for  the 
sale  and  delivery  of  needles  in  loose  bundles,  if  the  plaintiff  was  not 
able  to  obtain  the  same  "stuck  in  cloth."  Without  objection  this  issue 
was  clearly  submitted  to  the  jury,  and  the  jury  found  in  favor  of 
the  plaintiff.  The  court  and  jury,  however,  allowed  the  plaintiff  the 
full  purchase  price.  Defendants'  counsel  duly  excepted  to  that  part 
of  the  court's  charge  which  stated,  in  substance,  that  the  plaintiff 
could  recover  the  entire  amount  claimed  "on  the, ground  that  it  has 
not  shown  damage  in  that  amount." 

The  finding  of  the  jury  has  resolved  the  facts,  so  that  the  defend- 
ants agreed  to  purchase  from  the  plaintiff  the  needles  in  question  loose 
if  the  j)laintiff  was  unable  to  obtain  them  "stuck  in  cloth."  The  plain- 
tiff obtained  the  needles  and  tendered  them  to  the  defendant,  but  the 
latter  refused  to  accept  them,  and  the  plaintiff  brought  this  action 
for  the  purchase  price.-  It  is  clear  that  the  plaintiff's  damage  was  not 
the  full  purchase  price.  There  was  no  evidence  that  the  goods  were 
not  salable  in  the  ordinary  course  of  business,  except  in  so  far  as 
shown  by.  the.  fact  that  the  goods  were  marked  "Owl  Brand,"  which 
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was  a  brand  used  by  the  defendants  in  their  business.  There  was 
also  no  proof  of  any  adequate  notice  that  the  plaintiff's  assignor  held 
the  goods  as  bailee  for  the  defendants. 

[1,2]  If  the  goods  were  salable  in  the  ordinary  course  of  busi- 
ness, the  measure  of*  damages  to  which  the  plaintiff  would  be  entitled 
was  the  difference  between  the  contract  price  and  the  market  or 
current  price  at  the  time  or  times  when  the  goods  oug^t  to  have  been 
accepted.  Personal  Property  Law  (Consol.  Laws,  c.  41)  §  I4S.  If, 
on  the  other  hand,  it  is  held  that  the  goods  could  not  readily,  be  resold 
at  a  reasonable  price,  then  the  plaintiff  should  have  notified  the  de- 
fendants that  the  goods  were  held  by  the  plaintiff  as  bailee  for  the 
defendants.  Personal  Property  Law,  §  144,  subd.  3.  In  either  event, 
it  is  clear  upon  this  record  that  it  was  error  to  allow  a  recovery  for 
the  full  purchase  price. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur. 


JBDWARD  J.  BABTON  UGHTEBAGE  CO.,  Inc.,  ▼.  LA  BBBCQUE  CO.,  Io«. 

(Supreme  Court,  AppeUate  Term,  First  D^mrtment.    May  26,  1820.) 

Contracts  ^=>322  (3)— Evidence  held  insufficient  to  show  completo  performance 
of  lighterage  contract. 

In  an  action  on  a  contract  to  lighter  certain  drums  of  menthol  acetate, 
to -recover  the  stipulated  compensation,  wherein  defendant  claimed  that 
performance  had  i^ot  been  completed,  and.lt  appeared  th,at  the, lighter,  before 
being  unloaded,  capsized,  precipitating  the  drums  into  the  water,  whereby 
some  of  them  were  permanently  lost,  evidence  JiM  insufficient  to  show 
complete  performance  on  plaintiff's  part,  so  as  to  entitle  it  to  a  v^r<Uct 
for  the  full  amount  of  the  contract ;  it  not  appearing  whose  duty  It  was 
to  unload  the  lighter. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Edward  J.  Barton  Lighterage  Company,  Incorporated, 
against  La  Brecque  Company,  Incorporated.  Frcwn  a  judgment  for 
plaintiff,  and  an  order  denying  defendant's  motion  for  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ; 

O'Brien,  Malevinsky  &  Driscoll,  of  New  York  City  (Arthur  F.  Dris- 
coll,  of  New  York  City,  of  counsel),  for  appellant. 

Benjamin  Marcus,  of  New  York  City,  for  respondent 

WAGNER,  J.  On  or  about  March  15,  1919,  the  piaintiff,  in  writ- 
ing, agreed  to  lighter  certain  drums  of  menthol  acetate,  as  embodied  in 
the  following  confirmatory  letter  sent  by  plaintiff  to  defendant : 

*    *'  "March.  15,  1919. 

"La  Brecque  Warehouse  Co.,  Woolworth  Building,  New  York  City — Dear 
Sir :  Attention  Mr.  Farley.  As  per  agreement  with  your  Mr.  Farley,  we  are 
placing  ottr  lighter  H.  S.  &  T.  No.  8  at  the  foot  or  Eagle  street,  Qreenpoint, 
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March  14th»  to  lights  020  drums  of  menthol  aeetate»  from  the  above-mentioned 
point  to  the  New  Jersey  Zinc  Works,  Haclcensack  rlyer. 

'The  rate  on  this  shipment  to  be  12  cents  per  one  hundred  pounds,  allow- 
ing foor  (4)  calendar  ^ays  free  time.    In  the  event  of  demurrage  accruing  on 
this  boat  the  charge  will  be  $26  fOr  each  and  every  day. 
''Thanking  yon  for  this  business,  we  remain* 
**VeTy  truly  yours, 

"LSignedJ    Edward  J.  Barton  Lighterage  Ck>.,  Inc." 

This  action  is  brought  to  recover  for  the  services  claimed  to  have 
been  rendered  under  the  contract.  Plaintiff  claimed  complete  perform- 
ance. It  introduced  evidence  to  prove  that  the  lighter  was  loaded  with 
the  drums  in  question  (being  616  in  all)  at  the  foot  of  Eagle  street, 
Greenpoint,  as  provided  by  the  contract.  The  loading  began  on  March 
14th.  There  is  no  evidence  as  to  how  long  it  took  to  load  the  lighter,  or 
when  it  left  Eagle  street  for  its  destination,  or  the  length  of  time  it 
took  to  reach  the  New  Jersey  Zinc  Works,  Hackensack  river,  its  des- 
tination, or  when  it  arrived  there.  After  this  hiatus  in  the  proof  we 
have  the  testimony  of  the  plaintiff's  foreman,  who  testified  that  he  saw 
the  lighter  tied  to  the  bulkhead  of  the  New  Jersey  Zinc  Works  on 
April  8th ;  he  did  not  know  when  it  rteChed  there.  When  he  arrived 
the  lighter  was  listing  about  45  degrees.'  About  five  minutes  after  his 
arrival  the  lighter  suddenly  '^groaned,"  turned  over,  and  spilled  a  num- 
ber of  the  drums  into  the  water.  All  but  8,  according  to  the  testimony, 
were  eventually  recovered..  While  there  was  evidence  that  the  lighter 
was  properly  fastened  to  the  posts  on  the  bulkhead,  there  was  no  at- 
tempt made  to  account  for  the  overturniilg  of  the  lighter,  no  evidence 
when  the  lighter  arrived,  whether  or  not  the  -defendant  or  its  employes 
were  notified  of  its  ?irrival,  and  no  evidence  as  to  the  condition  of  the 
lighter  at  the  time  of  its  arrival.  Upon  this  evidence  the  plaintiff 
rested  its  case. 

The  def  endaat  moved  to  dismiss  the  complaint  upon  the  ground  that 
the  plaintiff  failed  to  prove  its  cause  of  action.  The  court  denied  the 
motion,  and  defendant  offered  no  further  proof,  but  rested  on  plain- 
tiff's case.  The  court  then  submitted  to  the  jury  the  question  as  to 
whether  or  not  the  plaintiff  had  completely  performed  its  contract. 
That  was  the  only  question  submitted  to  the  jury.  The  jury  rendered 
a  verdict  for  the  full  amount  of  its  contract.  This  we  think  was  error. 
The  complaint  should  have  been  dismissed  for  failure  of  proof.  There 
was  no  direct  evidence  offered  at  the  trial  as  to  whether  the  contract 
for  lighterage  included  the  loading  and  unloading  of  the  drums  in  ques- 
tion in  addition  to  their  transportation.  The  contract  is  silent  on  that 
point,  unless  the  words  "to  lighter"  include,  in  addition  to  transporta- 
tion, the'  loading  and  unloading  of  the  merchandise  to  be  transported. 
There  is  evidence  that  the  plaintiff's  employes  loaded  the"  lighter,  and 
also  evidence  that  plaintiff's  foreman,  who  witnessed  the. overturning 
of  the  lighter,  went  there  for  the  purpose  of  superintending  the  unload- 
ing of  the  lighter.  It  is  not  clear  whether  that  was  a  duty,  under  the 
contract,  or  whether  it  was  a  mere  voluntary  act  on  the  part  of  the 
plaintiff's  employes.  If  the  contract  included  loading  and  unloading, 
then  clearly  the  plaintiff  did  not  by  its  evidence  prove  the  performance 
of  the  contract,  for  the  drums  transported  were  never  unloaded  com-* 
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pletely  at  the  New  Jersey  bulkhead,  and  there  is  absolutely  no  evidence 
to  account  for  the  failure  to  'unload  or  to  account  for  the  listing  of  the 
.  boat,  except  the  fact  that  it  happened ;  but,  even  if  the  unloadmg  was 
not  part  of  plaintiffs  contract,  but  a  mere  voluntary  act  on  its  part, 
we  are  convinced  that  the  evidence  is  short  of  showing"  complete  per- 
formance of  the  contract,  for  it  was  the  duty  of  the  plaintiff  at  least 
to  transport  the  merchandise  in  question  to  the  bulkhead  in  New  Jer- 
sey in  such  a  way  as  to  give  the  defendant  a  reasonable  opportunity, 
after  the  notice  of  arrival,  to  unload  it 

The  record  is  absolutely  silent  as  to  whether  the  defendant,  by  any 
act  of  negligence,  or  any  act  of  commission  or  omission,  on  its  part, 
prevented  plaintiff  from  giving  it  that  reasonable  opportunity.  From 
the  evidence  upon  which  the  jury  were  asked  to  render  a  verdict  they 
were  forced  to  speculate,  because  of  the  lack  of  evidence,  as  to  why 
the  plaintiff  was  prevented,  if  it  was  prevented,  from  carryinfi^  out  its 
contract.  Did  the  boat  list  because  it  was  unseaworthy,  and,  it  so,  was 
that  unseaworthiness  due  to  any  negligence  on  the  part  of  the  plain- 
tiff ;  or  did  the  boat  list  because  defendant  failed  to  give  plaintiff  a  safe 
place  to  dock  its  lighter?  Plaintiff's  employes  were  in  control  of  the 
boat,  yet  none  of  them  were  called  to  account  for  the  accident  that  oc- 
curred at  the  bulkhead.  We  conclude,  therefore,  that  there  was  in- 
sufficient evidence  upon  which  to  base  a  finding  that  the  plaintiff  had 
completely  performed  its  contract. 

The  judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event.    All  concur. 


CARPENTER  ei  al.  v.  SPARTA  SAVINGS  BANK  et  aL 

(Supreme  Court,  AppeUate  Term,  First  Department    May  1«  1020.)     . 

Banks  and  bankinf  <e==>188fi-«aiik'8  telegram  that  it  Is  rendttinf  money  does 
not  raise  contract. 

That  defendant  bank,  on  being  directed  by  C.  to  remit  13,000  to  plain- 
tiffs, telegraphed  plaintiffi3  that  it  was  remitting  such  sum  for  C.'s  credit, 
raised  no  contract,  so  as  to  make  it  liable  for  not  remitting,  on  counter- 
mand of  the  order  by  C. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Joseph  N.  Carpenter  and  others,  partners  as  N.  L.  Carpen- 
er  &  Co.,  against  the  Sparta  Savings  Banjc,  impleaded  with  another. 
From  an  order  denying  the  motion  of  the  named  defendant  to  vacate 
an  attachment,  on  the  ground  that  no  cause  of  action  was  alleged 
against  it,  said  defendant  appeals.    Reversed,  and  motion  granted. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Marion  B.  Pierce,  of  New  York  City,  for  appellant 

Sidney  R.  Perry,  of  New  York  City  (Frank  S.  Moore,  of  New 
York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  The  only  question  involved  is  whether  defendant 
appellant,  having  been  directed  by  one  Culver,  a  customer  of  plain- 
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tiffs,  to  remit  money  for  him  to  the  ^aintiffs,  and  having  diereupon 
telegraphed  to  plaintiffs,  "Am  remitting  three  thousand  dollars  for 
cre<£t  E.  B.  Culver,"  is  liable  £or  breach  of  contract  when,  the  order 
having  been  countermanded  by  Culver,  the  money  was  actually  not 
sent  by  appellant.  We  are  unable  to  see  how  any  contract  can  be 
spelled  out  of  the  incidents  just  related,  nor  does  respondent  explain 
what  the  contract  was,  or  how  any  contractual  relations  arose. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs. 

(191  App,  DlT.  717)  *"~*~~~~ 

BELMONT  ▼.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  T,  1020.) 

L  Limitation  of  actions  ^^180(7)»Non6ait  proper,  where  pleading  shows  ae* 
tion  barred. 

Where  pleading  does  not  state  a  cause  of  action,  because  barred  by 
limitatioDS,  nonsuit  may  be  rendered  at  the  oatset  of  the  trial. 
t.  Pleading  ^=»34(3)--Bale  as  to  liberal  constractlOD  applicable  only  to  nat- 
ters of  form. 

The  liberal  construction  of  pleadings  sanctioned  by  Ck)de  of  Olvil  Pro- 
cedure extends  but  to  matters  of  form,  not  to  the  fundamental  requisites 
of  a  cause  of  action. 

S.  Pleading  ^3»7— Essential  fact  is  not  aDeged,  when  only  inferable. 

The  fact  essential  to  a  cause  of  action  is  not  alleged,  when  it  Is  only 
to  be  inferred  from  other  facts,  spedflcally  averred,  which  are  not  in- 
consistent with  the  opposite  fact. 
4.  Limitation  of  actions  <S==>188(4)«-JIIunieipal  corporations  <»»«i6(l)_Com- 
iriaint  held  to  state  cause  of  action  for  nei^genee,  and  not  nuisance^  v^hin 
rule  as  to  pleading  limitations;  'Vrongful;"  "negHgeni." 

Complaint  alleging  that  defendant  city  "maintained"  manhole  In  a 
'^wrongful,  careless  andnegllgent  manner,"  so  as  "to  constitute  an  obstruc- 
tion," and  'to  render"  the  highway  "dangerous,"  and  that  {plaintiffs  sus- 
tained injuries  through  the  careless  and  negligent  manner  in  which  de* 
fendants  "maintained"  such  manhole,  held  to  state  a  cause  of  action  for 
negligence,  as  against  contention  that  cause  of  action  was  for  a  nuisance, 
and  that  pleading  of  limitations  pertinent  to  an  action  for  negligence  was 
not  applicable,  notwithstanding  complaint  characterised  the  "manhole"  as 
a  "nuisance,"  and  alleged  that  defendant  was  "wrongful,"  since  the  term  . 
"wrongful"  may  be  regarded  as  a  synonym  for  "negligent.'' 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Negligent ;  Wrongful.] 

■5.  Limitation  of  actions  ^=»188(2) — ^Pleading  of  limitations  In  action  against 
city  held  snfllcient. 

In  an  action  for  ne^lgence,  a  pleading  that  the  action  was  not  com- 
menced within  one  year^  after  the  cause  of  action  had  accrued,  as  required 
by  Greater  New  York  Charter,  {  261,  "and  that  said  cause  of  action  accrued 
more  than  one  year  prior  to  commencement  of  this  action,"  held  to  war- 
rant nonsuit  on  ground  of  limitations,  though  Laws  1886,  c.  572,  should 
have  been  pleaded ;  the  quoted  words  being  a  substantial  objection  that  the 
action  was  belated,  and  under  Code  Civ.  Proc.  S  41^»  the  error  of  nomen- 
clature not  being  fatal. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Albert  Belmont  against  the  City  of  New  York.    Judg- 
ment of  dismissal,  and  plaintiff  appeals.    Affirmed. 
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Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

Judson  D.  Campbell,  of  New  York  City,  for  appellant. 

Henry  J.  Shields,  of  New  York  City  (William  P.  Burr,  Corp.  Coun- 
sel, and  John  F.  O'Brien,  both  of  New  York  City,  on  the  brief),  for 
respondent. 

JENKS,  P.  J.  [1]  The  appeal  is  from  a  judgment  of  nonsuit  at  the 
outset  of  the  trial.  The  practice  was  proper  (Kelly  v.  Security  Mutual 
Life  Ins.  Co.,  186  N.  Y.  16,  78  N.  E.  584,  9  Ann.  Cas.  661),  and  if  the 
complaint  was  for  negligence  and  limitation  was  well  pleaded  the  judg- 
ment was  right.  But  the  appellant  contends  that,  as  the  complaint  was 
for  nuisance,  the  statute  of  limitations  invoked  by  the  defendant,  even 
if  well  pleaded,  did  not  apply,  and  also,  if  the  complaint  was  for  neg- 
ligence, there  was  no  proper  plea  of  the  statute.  While  the  distinction 
between  negligence  and  nuisance  "is  narrow  in  basis  and  operation" 
(Herman  v.  City  of  Buffalo,  214  N.  Y.  at  page  321,  108  N.  E.  451), 
the  authorities  recognize  an  essential  distinction,  stated  by  Miller, 
J.,  for  the  court,  in  McCluskey  v.  Wile,  144  App.  Div.  at  page  473, 
129  N.  Y.  Supp.  at  page  457: 

"Nuisance  in^olTes  the  element  of  poslttre  wronjrdoing  as  distinct  from  mere 
acts  of  carelessness,  whether  of  omission  or  commission." 

See,  too,  Herman  v.  City  of  Buffalo,  supra ;  De  Moll  v.  City  of  New 
York,  163  App.  Div.  676,  148  N.  Y.  Supp.  966. 

I  think  that  this  principle  is  the  touchstone  of  the  plaintiffs  plead- 
ing in  the  case  at  bar.  The  complaint  is  against  a  sewer  entrance  or 
manhole  in  a  city  street.  Normally  this  is  a*^roper  structure  in  such 
place,  and  there  is  no  allegation  to  the  contrary.  The  charge  of 
shortcoming  is  that  defendant  "maintained"  such  structure  in  a  **wrong- 
ful,  careless,  and  negligent  manner,"  and  in  such  a  position  as  "to 
constitute  an  obstruction,"  and  "to  render"  the  highway  "dangerous,*^ 
and  that  the  damages  and  injuries  were  caused  through  the  careless 
and  negligent  manner  in  which  the  defendants  ''maintained"  the  said 
manhole. 

As  I  read  the  complaint,  the  gravamen  of  the  shortcomings  of  the 
defendant  is  not  wrongdoing,  but  neglect.  It  is  true  that  the  plaintiff 
calls  the  structure  a  "nuisance,"  and  alleges  that  the  defendant  was 
wrongful  and  careless  an,d  negligent  (italics  mine) ;  but  characteriza- 
tion is  not  pleading,  and  "wrongful,"  thus  used,  may  be  regarded  as 
a  synonym  for  "negligent."    Wells  v.  Sibley,  9  N.  Y.  Supp.  343.^ 

[2,  3]  The  liberal  construction  of  pleadings  sanctioned  by  the  Code 
of  Civil  Procedure  extends  but  to  matters  of  form,  not  "to  the  funda- 
mental requisites  of  a  cause  of  action."  Clark  v.  Dillon,  97  N.  Y.  at 
page  373.  "A  fact  essential  to  a  cause  of  action  is  not  alleged  when 
it  is  only  to  be  inferred  from  other  facts  specifically  averred  which  are 
not  inconsistent  with  the  opposite  fact.     Clark  v.  Dillon,  97  N.  Y. 

^Beported  In  fall  In  the  New  York  Supplement ;  reported  as  a  memorandum 
dedsion  without  opinion  in  56  Hnn,  644. 
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370."    Jacobs  v.  Monaton  R.  I.  Corp.,  212  N.  ¥•  at  page  56,  105 
N.  E.  at  page  971. 

[4]  It  may  be  that  the  plaintiff,  who  was  but  nonsuited,  has  a  cause 
of  action  for  nuisance ;  but  my  conclusion  is  that  he  did  not  plead  it, 
so  as  to  escape  the  statute  of  limitations  pertinent  to  an  action  f  or 
negligence.  Capone  v.  City  of  New  York,  182  App.  Div.  931,  169 
N.  Y.  S'upp,  1087,  appeal  dismissed  127  N.  E.  910. 
•    [5]  The  defendant  pleaded: 

"IV.  Tbat  this  acdon  wav  not  c«iim&enced,  as  reqnirtd  by  the  prorlslons  of 
Bection  261  of  the  Greater  New  York  Charter  [Laws  1901,  e.  406],  within  one 
year  after  said  cause  of  action  had  accrued,  and  that  said  cause  of  action 
accrued  more  than  one  year  prior  to  the  commencement  of  this  action.** 

The  defendant  pleaded  the  wrong  statute,  instead  of  chapter  572 
of  the  Laws  of  1886.  But  the  latter  statute  contains  the  same  limi- 
tation, and  it  appears  that  the  substantial  objection  that  the  action 
was  belated  (see  section  413,  Code  Civ.  Proc.)  was  taken  by  the 
plea: 

'*Aud  that  said  cause  of  action  accrued  more  than  one  year  prior  to  the 
commencement  of  this  action." 

I  think  that  the  error  of  nomenclature  was  not  fatal.  Van  Hook  v. 
Whitlock,  7  Paige,  373,  affirmed  26  Wend.  43,  37  Am.  Dec.  246.  As 
was  said  in  Camp  v.  Smith,  136  N.  Y.  203,  32  N.  E.  645: 

'The  allegation  wa^  ample  to  giye  the  plaintiff  notice  of  the  predse  defense 
relied  upon." 

The  judgment  is  affirmed,  but  without  costs.    All  concur. 


BELMONT  T.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Birlslon,  Second  Department.    May  7, 1920.) 

Appeal  from  Trial  Term,  Queens  Ck)unty. 

Action  by  Emma  Belmont  against  the  City  of  New  York.  I^om  the  Judg- 
ment rendered,  plaintiff  appeals.    Affirmed. 

Argued  befbre  JBNKS,  P.  J.,  and  MILIiS,  BIOH,  BLAOKMAB,  and  JAY- 
COX,  J  J. 

PEB  GUBIAM.  Judgment  unanimously  affirmed,  wlt&out  coats,  on  authority 
of  Albert  Brfmont  v.  City  of  New  York,  191  App.  Dlv.  717,  182  N.  Y.  Supp. 
173,  decided  herewith. 


Digitized  by 


Google 


17C  182  KKW  yobs:  SUPPL&MtoT  (Sup.  Ct 

(111  Misc.  JSlep.  €24) 

H.  F.  BINDSEIL  ft  SON,  Inc.,  t.  AARON  UTTMAN  A  GO,  line. 

(Supreme  Ck)urt,  Appellate  Term.  First  Department.   May  18,  ld20.) 

L  Contracts  ^:=»3^3(1)— WlieUier  dyers  property  perfemed  woric  beld  for 

In  an  action  for  services  rendered  in  dyeing  furs,  defended  on  ground 
that  work  was  improperly  done,  question  of  whether  plaintiff  had  properly 
performed  the  work  Jield  a  question  for  the  Jury. 
2.  Evidence  <^»129(6)— That  other  skins  than  those  eonphiiiied  of  dressed  at 
same  time  were  satisfaetory.held  admissible. 

In  dyer's  action  against  fur  manufacturer  for  compensation  for  dyeing 
furs  and  skins,  where  dyer  claimed  as  against  fur  manufacturer'^  defense 
that  work  ha^  been  improperly  done,  that  the  spoiled  condition  of  the 
furs  was  due  to  the  dressing  process  of  the  skins  before  d^very  to  dyer, 
testimony  that  other  skins  belonging  to  same  lot  and  dressed  by  the  same 
dresser,  at  the  same  time  and  in  the  same  chemical  liquid,  had  been  sent 
to  other  dyers  and  had  resulted  in  proper  dyeing  without  injury  to  the 
leather  held  admissible. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  H.  F.  Bindseil  &  Son,  Incorporated,  against  Aaron  Liti- 
man  &  Co.,  Incorporated.  Judgment  for  plaintiff  on  verdict,  and  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  AprU  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ- 

Rosenthal  &  Heermance,  of  New  York  City  (S.  Michael  Cohen,  of 
New  York  City,  of  counsel),  for  appellant. 

Henry  H.  Silver,  of  New  York  City,  for  respondent, 

WAGNER,  J.  On  March  18, 1919,  the  defendant,  a  fur  manufactur- 
er, delivered  to  the  plaintiff,  which  was  engaged  in  the  business  of 
dyeing  furs  and  skins,  50  dressed  red  fox  skins  for  the  purpose  of  dye- 
ing them.  Upon  their  delivery  back  to  defendant  after  dyeing,  and  the 
discovery  that  they  had  been  damaged,  the  defendant  resisted  plaintiff's 
suit,  brought  to  recover  for  services  rendered.  Its  claim  is  that,  al- 
though the  hair  of  the  skins  had  been  properly  changed  to  the  color 
agreed  up  in  the  process  of  dyeing,  the,  plaintiff  had  so  spoiled  the 
hide  or  leather  as  to  render  them  useless  and  of  no  value.  It  is  not 
disputed  by  the  plaintiff  that  the  skins  when  returned  were  in  a 
bad  condition,  but  it  is  insisted  that  such  condition  was  due  to  the 
dressing  process  of  the  skins  by  another  which  preceded  the  dyeing 
process  performed  by  it. 

[1,2]  Its  contention  was  that  it  had  properly  performed  its  en- 
gagement for  dyeing,  but  that  the  hardness  and  brittleness  which  devel- 
oped in  the  leather  skins  was  by  reason  of  an  excessive  use  of  acid  ia 
the  previous  dressing,  which  would  not  manifest  itself  in  result  until 
subjected  to  heat  in  the  dyeing  process,  when  it  would  become  in- 
tensified and  bum  the  leather.  The  determinative  issue  of  the  case,, 
whether  or  not  the  plaintiff  had  properly  performed  the  services  for 
which  it  demanded  compensation,  was  sharply  contested,  and  present- 
ed a  clear  question  of  fact  for  the  jury,  with  whose  judgment  we 

^S9For  other  caiea  see  Bame  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indeze* 
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would  be  undisposed  to  interfere,  were  it  not  for  the  fact  that  we 
think  the  learned'  trial  justice  committed  error  in .  excluding  certain 
testimony  offered  by  defendant  bearing  upon  the  issue,  and  which  we 
think  was  a  matter  of  proper  consideration  by  the  triers  of  fact. 

The  testimony  offered  was  to  prove  the  fact  that  the  dressing  of 
the  skins  directly  involved  in  the  suit  could  not  have  been  responsible 
for  their  spoiled  condition,  because  other  skins  belonging  to  the  same 
lot  and  dressed  by  the  same  dresser  at  the  same  time  and  in  the 
same  chemical  liquid  had  been  sent  to  other  dyers  and  had  resulted  in 
proper  dyeing,  with  no  injury  thereof  to  the  leather.  In  other  words, 
it  was  conceded  that  the  skins  were  apparently  in  good  condition  when 
delivered  to  the  plaintiff,  but  that  they  were  in  a  damaged  condition 
when  returned  by  it;  that  for  this  condition  there  must  have  been 
some  cause,  which  the  plaintiff  insisted  was  the  dressing.  We  think 
this  testimony  might  have  been  to  a  degree  both  cogent  and  convincing 
in  the  matter  of  disputing  the  plaintiff's  claim  that  the  dressing  was 
to  blame,  and  admissible  for  that  purpose. 

It  is,  of  course,  well-established  law  that,  in  the  trial  of  cases,  courts 
must  be  zealous  in  their  care  to  exclude  from  the  consideration  of 
the  Jury  extraneous  and  collateral  matter  not  pertinent  to  the  real 
issue  at  trial.  But  this  evidence  was  not  calculated  to  distract  the  jury 
and  lead  to  the  trial  of  a  multiplication  of  issues,  which  the  above 
rule  attempts  wisely  to  prevent.  Here  the  plaintiff's  witnesses  were 
agreed  that  the  dyeing  by  any  process  could  not  have  led  to  the  re- 
sults found  in  the  skms;  so  that  the  defendant  did  not  propose  to 
prove  that  the  plaintiff's  dyeing  process  was  an  improper  one,  by  com- 
paring it  with  the  dyeing  processes  used  by  other  furriers.  It  was 
merely  attempting  to  dispute  the  plaintiff's  claim  that  it  was  the  dress 
ing  alone  that  was  responsible  for  the  condition  of  the  skins.  Thr 
plaintiff,  not  contenting  itself  with  explaining  to  the  jury  its  owi 
process  and  proving  that  such  process  is  a  proper  one,  went  a  step 
further  and  attempted  to  point  out  the  specific  fault  which  it  claimed 
was  latent  in  the  skins.  The  testimony  offered  was  certainly  of  some 
value  in  disputing  that  claim.  It  tended  to  negative  the  existence  of 
the  specific  latent  defect  which  the  plaintiff  relied  upon,  and  we  think 
it  should  have  been  submitted  to  the  jury.  Evans  v.  Keystone  Gas 
Co.,  148  N.  Y.  112,  42  N.  E.  513,  30  L.  R.  A.  651,  51  Am.  St.  Rep. 
681 ;  Chase  v.  Blodgett  Co.,  Ill  Wis.  655,  87  N.  W.  826. 

We  are  further  fortified  in  our  viqw  that  the  exclusion  of  this  evi- 
dence was  erroneous  by  the  fact  that  the  trial  court  permitted  the 
plaintiff  to  show  the  effect  of  the  same  dyeing  process  used  by  it  upon 
skins  other  than  those  involved  in  the  present  suit. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 
182  N.Y.S.— 12 


Digitized  by 


Google 


178  182  NBW  YORK  8UFPLBHBNT  (Sup.  Ct 

GLANZEB  et  al.  t.  SHEPARD  et  aL 

(Supreme  Oonrt,  Appellate  Tenn,  First  Department.   May  25,  lt20.) 

Contracts  €=>1S6(4)— TFei^her  owes  no  duty  to  person  not  employing  him  to 
aeeurately  weigh  merdiandise. 

In  an  action  for  damages  suffered  because  defendant  had  erroneously 
weighed  a  certain  number  of  padcages  of  beans  purchased  by  plaintUfs 
from  a  third  party,  evidence  failing  to  show  any  duty  on  defendant  to 
plaintiffs  to  weigh  the  beans  accurately,  and  disclosing  that  defendants 
were  employed  by  the  third  party  to  do  the  weighing  and  were  paid  by 
him,  held  insufficient  to  support  Judgment  for  plaintiffs,  since,  if  plain- 
tiffs had  a  cause  of  action,  it  was  against  the  third  party,  and  not  against 
defendant 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Abraham  Glanzer  and  another  against  Levi  Shepard  and 
another.  From  a  judgment  for  plaintiflFs,  defendants  appeal.  Rev^-sed, 
and  complaint  dismissed. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ.  .  . 

Adolph  E.  Gutgsell,  of  New  York  City  (Lorlys  E.  Rogers,  of  New 
York  City,  of  counsel),  for  appellants. 

I.  Gainsburg,  of  New  York  City,  for  respondents. 

WAGNER,  J.  This  action  was  brought  to  recover  fpom  the  de- 
fendants the  sum  of  $1,261.26  damages^  which  the  plaintiffs  claim  they 
suffered  because  of  the  erroneous  weighing  of  a  number  of  bags  of 
beans  purchased  by  plaintiffs  from  a  third  party. 

The  plaintiffs  in  their  complaint  allege  that  Bech,  Van  Siclen  &  Co., 
the  third  party,  employed  in  behalf  of  itself  and  these  plaintiffs,  as 
official  weighers,  the  above-named  defendants,  and  that,  in  ircliancc 
upon  the  weight  sheets  of  the  defendants,  the  plaintiffs  paid  Bech, 
Van  Siclen  &  Co.,  for  224,086  pounds  of  beans  at  10%  cents  per  pound. 
Plaintiffs  further  allege : 

"That  the  said  defendants  owed  to  these  plaintiffs  the  duty  carefully  and 
accurately  to  weigh  said  905  bags  of  beans ;  that  in  violation  of  said  duty  the 
said  defendants  carelessly,  negli^ntly,  and  inaccurately  weighed  said  905  bags 
of  beans,  and  incorrectly  reported  by  their  official  weight  sheet  that  the  said 
905  bags  of  beans  contained  228,380  pounds  of  beans,  when  in  fact  and  in 
truth  said  bags  contained  only  212,232  pounds  of  said  beans;"  and  that  by 
reason  of  the  error  in  weighing  they  overpaid,  and  were  damaged  in  the  sum 
of  $i;281.26. 

The  answer  of  the  defendants  contains  a  general  denial  and  alleges 
that  the  weighing  of  which  plaintiffs  complain  was  done  for  Bech,  Van 
Siclen  &  Co.,  and  not  for  these  plaintiffs. 

The  plaintiffs  upon  the  trial  produced  evidence  to  prove  that  they 
had  purchased  from  Bech,  Van  Siclen  &  Co.,  the  third  party  referred 
to,  905  bags  of  beans,  and  that  the  defendants  had  weighed  said  bags 
and  reported  by  certificate  that  their  weight  was  228,380  pounds ;  that 

subsequently  17  of  these  bags  were  withdrawn  from  the  sale,  leaving 

■  I  . ^ 
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the  number  of  bags  finally  sold  888.  In  order  to  again  ascertain  the 
weight  of  the  888  bags,  the  17  bags  withdrawn  were  reweighed  by 
the  defendants  and  certified  by  them  to  weigh  4,136  pounds,  which, 
was  subtracted  from  the  total  weight  of  the  905  bags,  leaving  a  balance 
of  224,244  pounds,  which  were  paid  for  by  the  plaintiffs  to  Bech,  Van 
Siclen  &  Co. 

The  beans  were  stored  in  the  warehouse  of  the  New  York  Dock 
Company,  and  after  a  lapse  of  about  five  months  they  were  again 
weighed  by  the  plaintiffs  at  the  request  of  the  defendants.  The  sec- 
ond weighing  showed  a  discrepancy  between  that  and  the  first  weigh- 
ing of  about  12,022  pounds.  If  this  discrepancy  existed  at  the  time 
of  the  first  weighing,  and  there  was  no  shrinkage  or  other'  destruction 
of  any  of  the  beans,  the  plaintiffs  clearly  overpaid  Bech,  Van  Siclen  & 
Co.  to  the  amount  of  $1,262.31.  The  action  was  brought  against  the 
defendants  for  the  damage  caused  by  the  overpayment  to  Bech,  Van 
Siclen  &  Co.  because  of  3iis  discrepancy  in  the  Weight,  upon  the  the- 
ory that  the  defendants  were  employed  by  them,  the  plaintiffs,  to  da 
the  weighing  referred  to,  and  that  because  of  the  negligent  manner  in 
which  the  defendants  performed  their  work  the  plaintiffs  suffered  as 
is  claimed.  There  was  evidence  offered  by  the  plaintiffs,  also,  to  show 
that  the  possible  shrinkage  by  the  storing  of  the  goods  in  the  ware- 
house for  the  period  above  mentioned  was  insignificant,  being  less  than 
one-half  of  1  per  cent.  The  defendants  offered  evidence  to  show  that 
some  of  the  bags  in  which  the  beans  were  packed  had  holes  in  them, 
and  that  some  of  the  beans,  even  on  the  dock,  had  escaped  from  the 
bags.  However,  there  was  very  meager  evidence  to  account  for  the 
different  showing  in  the  two  weighings,  except  that  an  error  was 
committed  in  one  of  the  weighings. 

At  the  end  of  the  trial  both  sides  moved  for  the  direction  of  a  ver- 
dict, and  the  trial  judge  directed  a  verdict  in  favor  of  the  plaintiffs 
for  the  full  amount  sued  for.  This  we  think  was  error.  There  was 
no  evidence  adduced  at  the  trial  to  show  that  the  defendants,  at  the 
time  of  the  first  weighing,  owed  any  legal  duty  to  the  plaintiffs  to 
Weigh  the  beans  accurately.  The  evidence  is  clear  that  defendants 
were  employed  by  Bech,  Van  Siclen  &  Co.  to  do  the  weighing  in 
question,  and  that  subsequently,  as  is  conceded  by  the  plaintiffs,  they 
were  paid  by  Bech,  Van  Siclen  &  Co.  for  these  services.  The  defend- 
ants were  therefore,  so  far  as  the  transaction  in  question  is  concerned, 
exclusively  the  servants  of  Bech,  Van  Siclen  &  Co.  There  was  no 
contractual  relationship  between  plaintiffs  and  defendants.  If,  be- 
cause of  this  improper  or  erroneous  weighing,  the  plaintiffs -overpaid 
Bech,  Van  Siclen  &  Co.,  their  remedy  is  against  that  party,  to  whom 
the  overpayment  was  made.  The  motion  of  the  defendants  to  dis- 
miss the  complaint  should  have  been  granted. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs« 
All  concur. 
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MAUER  T.  EGAN. 

(Supreme  Court,  Special  Term,  New  Tork  County.    March  1,  1820,) 

L  PrlndiMl  and  agenl  ^=»159(2)— Agent  not  liable  to  third  persote  for  non- 
feasanee. 

An  agent  charged  with  duty  of  erecting  a  trapdoor  in  a  sidewalk  for  the 
acconunodatlon  of  the  public,  who  negligently  permitted  a  defective  trap- 
door to  be  erected,  held  guilty  merely  of  nonfeasance,  and  not  liable  to 
third  persons  injured  by  reason  of  the  defect 
2.  Municipal  corporations  ^»816  (3) —Compliant  for  allowing  trapdoor  to 
remain  open  iM^d  insulBelent. 

Mere  statement  in  a  complaint  that  defendant  personally  and  by  his 
employes  negligently  allowed  a  trapdoor  to  remain  open,  without  an  allega- 
tlon  that  the  opening  was  wrongfully  or  unlawfully  made  or  maintained, 
and  without  facts  from  which  such  construction  or  maintenance  could 
be  Inferred,  or  that  the  trapdoor  was  in  that  part  of  the  sidewalk  traT^ed 
by  the  public,  was  Insufficient  to  show  a  nuisance. 

Action  by  one  Mauer  against  one  Egan.   On  motion  by  defendant  for 
judgment  on  the  pleadings.    Motion  granted,  with  leave  to  amend. 
James  Mahoney,  of  New  York  City,  for  plaintiff. 
W.  S.  Sawyer,  of  New  York  City,  for  defendant. 

DELEHANTY,  J.  [1]  The  complaint  fails  to  state  a  cause  of 
action  against  the  defendant  for  negligence.  The  acts  charged  con- 
stitute nonfeasance,  and  not  misfeasance;  and  while  the  agent  may 
be  liable  to  his  principal  for  negligence,  he  is  not  answerable  therefor 
to  third  parties.  Their  remedy  is  against  the  owner  of  the  property. 
Van  Antwerp  v.  Linton,  89  Hun,  417,  419,  35  N.  Y.  Supp.  318; 
Bums  V.  Pethcal,  75  Hun,  437,  442,  443,  27  N.  Y.  Supp.  499;  Mur- 
ray V.  Usher,  117  N.  Y.  542,  546,  547,  23  N.  E.  564;  Denny  v.'  Man- 
hattan  Co.,. 2  Denio,  115. 

[2]  Neither  are  the  essential  allegations  of  an  action  for  nuisance 
set  forth  in  the  complaint.  The  mere  statenjent  that  the  defendant 
personally  and  by  his  employes  negligently  allowed  a  trapdoor  to  re- 
main open,  without  an  allegation  that  the  opening  was  wrongfully  or 
unlawfully  made  or  maintained,  and  without  facts  from  which  such 
construction  or  maintenance  could  be  inferred,  is  insufficient.  Further- 
more, it  does  not  appear  that  the  trapdoor  in  question  was  in  that  part 
of  the  sidewalk  traveled  by  the  public.  See  Ennis  v.  Myers,  29  App. 
Div.  382,  384,  51  N.  Y.  Supp.  550;  Hayes  v.  Brooklyn  Heights  R.  R., 
200  N.  Y.  187,  93  N.  E.  469;  Porter  v.  Waring,  69  N.  Y.  250,  253; 
FairchUd  v.  Leo,  149  App.  Div.  31,  34,  133  N.  Y.  Supp.  572. 

Motion  for  judgment  on  the  pleadings  granted,  with  $10  costs,  with 
leave  to  amend  within  10  days  upon  payment  of  said  costs.     Settle 

order  on  notice. 

t  
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MURRAY  V.  mSFElJM. 

(Supreme  Coxat,  Special  Terni^  New  York  County.    May  20,  1920.) 

1.  Landlard  and  tenant  ^»'169(8)^-PleaAig  allegfav  neiVfent  faUore  of 

landhHrd  to  farnteh  fire  escape  Insuffieient. 

A  complaint  In  an  action  agalnat  a  landlord  for  damages,  alleging  that 
the  defendant  failed  to  furnish  sufficient  or  any  fire  escapes  upon  the  said 
premises  as  required  by  ordinance,  was  insufficient,  where  it  contained  no 
description  of  the  building  in  question ;  the  ordinances  not  requiring  the 
placing  of  flre  escapes  upon  all  buildings, 

2.  Landlord  and  tenant  <i=»169  (3)— Pleading  as  to  negligent  maintenance  of 

defectire  skylight  Insuffleient. 

A  complaint  alleging  that  landlord  negligently  and  unlawfully  maintain- 
ed and  pem^iitted  a  skylight  and  an  exit  to  the  roof  to  be  in  a  defective, 
unsafe,  and  dangerous  condition,  so  that  the  premises  constituted  a  nui- 
sance, and  was  a  danger  and  menace,  to  life,  limb,  and  safety  of  those  hav- 
ing occasion  to  use  the  same^,  was  insufficient  to  state  a  cause  of  action. 

8.  Landlord  and  tenant  ^=»164(1)— 'Skylight,'*  under  Tenement  Honse  Law, 
not  Intended  as  a  means  of  exit  In  case  of  flre. 

Under  Tenement  House  Law»  {  77,  skylights  are  required  only  as  the 
"means  of  light  and  ventilation,"  and  are  not  intended  as  a  means  of  exit ; 
a  ^'skylight"  not  being  a  door,  but  a  window,  usually  glazed,  facing  sky- 
ward. 
\ 

Action  by  Robert  Murray,  an  infant,  by  George  F.  Murray,  Jr.,  his 
guardian  ad  litem,  against  May  Irwin  Eisfeldt.  On  motion  by  de- 
fendant to  dismiss  amended  complaint.  Motion  granted,  with  leave  to 
plaintiff  to  serve  second  amended  complaint. 

Holt  &  Gaillard,  of  New  York  City  (Charles  Capron  Marsh,  of 
New  York  City,  of  counsel),  for  the  motion. 
Randolph  A.  Gerard,  of  New  York  City,  opposed. 

GIEGERICH,  J.  [1]  The  defendant  moves  for  judgment  dismiss- 
ing the  amended  complaint,  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  any  cause  of  action.  Three  alleged  causes  of 
action  are  set  forth  in  the  amended  complaint.  For  a  first  cause  of 
action  the  complaint  alleges  that,  at  the  time  of  the  accident,  the  plain- 
tiff resided  with  his  parents,  who  occupied  a  furnished  apartment  in 
the  premises  in  question  as  subtenants  of  the  defendant;  that  the 
defendant  failed  to  furnish  sufficient,  or  any,  fire  escapes  upon  the 
said  premises,  as  required  by  the  Reyised  Code  of  Ordinances  of  the 
Qty  of  New  York ;  that  a  fire  occurred  an  said  premises,  and  that  the 
plaintiff  was  injured  while  endeavoring  to  escape  from  said  fire  through 
a  skylight  in  the  roof.  In  Rita  Zalmani  v.  Eisfeldt,  N.  Y.  Law 
Journal,  February  15,  1919,  the  allegations  of  the  complaint  were 
identical  in  form  with  those  in  the  present  case  so  far  as  concerns  the 
injuries  alleged.  Mr.  Justice  Philbin,  in  granting  the  defendant's  mo- 
tion for  judgment  on  the  pleadings,  among  other  things,  said :      \ 

"Wldle  it  is  true  that  this  court  wiU  take  judicial  notice  of  city  ordinances 
(Laws  1917,  c.  382;  Greater  N.  Y.  Charter  [Laws  1»01,  c.  4061  §  1556),  that  fact 
does  not  STail  the  plaintiff  in  this  case.    The  ordinances  do  not  require  the 
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placing  of  fire  escapes  upon  all  buildings,  but  only  upon  certain  types. 
The  complaint  contains  no  description  of  the  buildings.  The  allegation  that 
deiendant  unlawfully  failed  to  provide  fire  escapes,  in  the  absence  of  such  de- 
scription, must  be  regarded  as  a  conclusion  of  law  not  admitted  by  demurrer." 

These  views  were  subse<juentlv  followed  by  other  justices,  who 
granted  the  defendant's  motions  lor  judgment  upon  the  pleadings  on 
a  complaint  containing  allegations  similar  to  those  set  forth  as  a  first 
cause  of  action.  Cecelia  Zalmani  v.  Eisfeldt,  N.  Y.  Law  Journal, 
June  21,  1919;  Hale  v.  Same,  Id.,  August  2,  1919;  George  F.  Murray, 
Jr.,  V.  Same,  Id.,  September  10,  1919;  Luella  Murray  v.  Same,  Id., 
October  28,  1919;  Blalock  v.  Same,  Id.,  November  6,  1919;  George  F., 
Murray,  Jr.,  v.  Same,  Action  No.  2,  Id.,  January  10,  1920.  1  concur 
in  the  reasoning  and  conclusion  reached  by  Mr.  Justice  Philbin  in 
Rita  Zalmani  v.  Eisfeldt,  supra.  Here,  as  in  that  case,  the  plaintiff 
has  failed  to  plead  any  facts  showing  that  the  defendant  was  under 
any  obligation  whatever  to  provide  fire  escapes,  and  therefore  the  facts 
alleged  in  the  first  cause  of  action  are  insufficient. 

[2,  3]  For  a  second  cause  of  action  the  amended  complaint  repeats 
all  the  allegations  of  the  first  cause  of  action,  charging  negligence,  and 
then  alleges  as  follows : 

"Eleventh.  That  at  the  time  of  said  fire,  and  for  some  time  prior  thereto, 
the  defendant,  her  agents  and  servants,  suffered  and  maintained  tlie  aforesaid 
premises  in  an  unsafe  and  dangerous  eoi^ditlon,  and  nef^igently  and  unlawfully 
suffered,  maintained,  and  permitted  the  skylight  and  exit  to  the  roof  of  said 
premises  to  be  in  a  defective,  unsafe,  and  dangerous  condition,  so  that  the  said 
premises  constituted  a  nuisance  and  was  a  danger  and  menace  to  the  life,  limb, 
and  safety  of  those  having  occasion  to  use  the  same.  That  the  injuries  received 
by  the  plaintiff  were  due  to  the  negligence  of  the  defendant,  her  agents  and 
servants,  and  the  maintenance  of  the  nuisance  aforesaid:" 

"Twelfth.  That  solely  by  reason  of  the  defendant's  tie^igence  as  aforesaid 
plaintiff  received  severe  and  serious  burns  and  injuries  to  his  body  of  a  per- 
manent nature." 

The  same  facts  are  pleaded  as  the  third  cause  of  action  for  loss 
of  personal  property.  It  will  be  seen  that  the  plaintiff  in  such  alleged 
second  and  third  cause  of  action  attempts  to  set  out  a  cause  of  action 
based  on  nuisance,  and  that  he  has  attempted  to  do  this  by  combining 
allegations  charging  negligence  with  those  charging  nuisance.  As 
already  stated,  the  amended  complaint  alleges  that  the  plaintiff  was 
injured  while  attempting  to  escape  from  the  fire  through  a  skylight  in 
the  roof.  The  amended  complaint,  so  far  as  concerns  the  alleged 
second  and  third  cause  of  action,  contains  no  allegation  that  the  sky- 
light was  intended  to  be  used  as  a  means  of  exit  in  case  of  fire,  nor 
does  it  allege  that  the  skylight  was  dangerous  or  unsafe  to  any  one, 
except  as  a  means  of  escape  in  the  event  of  a  fire.  Furthermore,  the 
amended  complaint  does  not  plead  any  statute  or  ordinance  under 
which  it  was  the  duty  of  the  defendant  to  furnish  a  skylight  as  a 
means  of  escape  to  the  roof  in  case  of  fire,  nor  do  I  know  of  any 
such.  It  is  well  settled  that  the  complaint  must  allege  facts  showing 
the  existence  of  the  obligation  which  the  action  seeks  to  assert  against 
the  landlord.  City  of  Buffalo  v.  HoUoway,  7  N.  Y.  493,  498,  57  Am. 
Dec.  550;   Fairchild  v.  Leo,  149  App.  Div.  31,  34,  133  N.  Y.  Supp. 
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572;  Pagnillo  v.  Mack  Paving  &  Const.  Co.,  142  App.  Div.  491,  494, 
127  N.  Y.  Supp.  72;  McGuinnes3  v.  Allison  Realty  Co.,  46  Misc. 
Tiep.  8,  9,  93  N.  Y.  Supp.  267.  .The  amended  complaint  fails  to 
conform  to  these  requirements. 

Moreover,  it  does  not  contain  any  description  of  the  character  of  the 
1)uilding  in  question,  and  hence, the  case  is  not  brought  within  the  pro- 
visions of  the  Tenement  House  Law  (Consol.  I^aws,  c.  61).  Even 
under  the  latter  enactment  skylights  are  required  only  as  a  "means 
of  light  and  ventilation,"  with  a  minimum  opening  of  40  square  inches 
(section  7T)^  and  hence  are  manifestly  not  intended  by  the  statute  as 
a  means  of  exit.  It  is  plain  that  such  a  skylight  is  not  a  door,  but 
^'a  wfaidow,  usually  glazed,  facing  skyward."  Standard  Dictionary,  p. 
1682.  The  pleader  may  have  had  in  mind  the  "scuttle"  required  by 
section  32  of  the  Tenement  House  Law;  tut  no  facts  are  pleaded  to 
bring  the  case  within  those  provisions,  which  apply  only  to  tenement 
houses.  Inasmuch  as  no  facts  are  alleged  in  the  amended  complaint 
from  which  it  may,  even  by  fair  intendment,  be  inferred  to  have  been 
the  duty  of  the  defendant  to  provide  fire  escapes,  the  mere  allegation 
in  each  of  the  three  causes  of  action  that  it  was  the  defendant's  duty 
to  do  so,  under  the  circumstances  disclosed,  is  a  conclusion  of  law,  and 
as  already  shown,  so  also  are  the  allegations  of  the  second  and  third 
'cause  of  action  that  the  skylight  was  a  nuisance.  Ennis  v.  Myers,  29 
App.  Div.  382,  384,  385,  51  N.  Y.  Supp.  550;  Mauer  v.  Egan,  182 
N.  Y.  Supp.  180.  In  this  view,  tfie  facts  pleaded  as  a  first,  second  and 
third  cause  of  action  are  insufficient  to  constitute  a  cause  of  action, 
and  consequently  the  motion  for  judgment  dismissing  the  amended 
complaint  should  be  granted. 

Motion  granted,  with  $10  costs,  but  with  leave  to  the  plaintiff  to 
serve  a  second  atnended  comprint  within  20  days  after  service  of  a 
copy  of  the  order  to  be  entered  hereon,  with  notice  of  entry  thereof, 
and  upon  payment  of  such  costs.    Settle  order  on  notice. 


(101  App.  Div.  753) 

LAIJT  V.  CIT¥  OF  ALBANY  et  aL 

(Supreme  CJonrt,  Appellate  Division,  Third  Department.    May  14,  1920.) 

1.  Manicipal  corporationa  €=»818( ID— Evidence  that,  after  automobile  acd' 

dent,  erushed  stone  was  spread  over  oil,  held  error. 

Where  plaintiffs  automobile,  after  skidding  on  a  street  recently  covered 
with  oil  placed  thereon  during  the  course  of  repairs,  was  struck  by  an- 
other car,  which  also  skidded  for  the  same  reason,  and  plaintlfP  sued  the 
city  and  also  the  oil  company  spreading  the  oil,  admission  of  evidence  by 
the  superintendent  that,  on  the  day  after  the  accident,  he  put  crushed 
stone  on  top  of  the  oil  by  orders  of  his  superior,  thinking  it  advisable  to  do 
so,  IvtML  error. 

2.  Trial  ^>»26I(3)— JnstmetioD  Bobmitting  issue  of  BegHgenee  not  aUeged 

held  improper.  i 

Where  plain tifTs  automobile,  after  skidding  on  a  street  made  slippery 
by  oil  spread  thereon  during  repairs,  was  struck  by  another  automobile, 
flkidding  for  the  same  reason,  an  instruction  submitting  the  question  as  to 
whether  the  use  of  oil  was  proper,  stating  that  plaintiff  claimed  it  was 
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improper,  was  erroneous,  where  negligence  as  to  the  noe  of  improper  ma- 
terials was  not  alleged  in  the  complaint. 
3.  Monieipal  corporations  <@==>822(S)— Refusal  to  charge  that  company  re> 
pairing  street  was  independent  contractor  held  error. 

Where  plaintiff's  automobile,  after  skidding  on  a  pavement  made  slip- 
pery by  the  use  of  oil,  was  struck  by  another  automobile,  skidding  for  the 
same  reason,  and  plaintiff  sued  both  the  city  and  the  company  repairinit 
the  street,  and  such  company  was  an  independent  contractor,  and  not  an 
employ^  of  the  city,  it  was  ^rror  to  refuse  to  so  charge. 

Jonn  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Albany  County  Court. 

Action  by  Hariy  J.  Laut  against  the  City  of  Albany  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Arthur  L.  Andrews,  of  Albany  (John  J.  McMahus,  of  Albany,  of 
counsel),  for  appellant  city  of  Albany. 

Vissdier,  Whalen  &  Austin,  of  Albany,  for  appellant  Standard 
Oil  Co. 

Henry  J.  Crawford,  of  Albany,  for  respondent. 

KILEY,  J.  On  the  afternoon  of  July  30,  1918,  the  defendant  the 
city  of  Albany,  by  some  previous  arrangement  had  with  the  defend- 
ant the  Standard  Oil  Company,  placed  upon  the  macadam  surface  of 
one  of  its  streets,  known  as  the  Southern  Boulevard,  oil,  liquid 
tar,  or  road  material,  generally  used  for  that  purpose.  This  boule- 
vard runs  approximately  north  and  south.  The  width  is  given  from 
50  to  80  feet.  The  macadam  is  18  feet  wide,  laid  down  in  the  center 
of  the  boulevard.  It  was  not  lighted.  Toward  the  northern  end 
of  this  street  and  the  macadam  there  is  a  slight  curve  for  some  lit- 
tle distance,  and  the  surface  slopes  from  the  west  toward  the  east. 
The  oil  or  substance  so  put  upon  the  street  covered  a  space  of  about 
100  feet  in  length  and  all  of  the  macadam  surface,  except  a  strip  of 
about  2  feet  along  the  eastern  edge:  The  plaintiff,  between  8  and  9" 
o'clock  in  the  evening  of  the  afternoon  of  the  day  the  repairing  was 
done,  approached  this  street  from  the  north,  going  south.  When  he 
reached  the  curved  and  oiled  macadam  on  the  westerly  side,  his 
proper  side  to  travel  upon,  his  car  commenced  to  slide.  He  put  on 
the  brakes,  but  that  did  not  stop  the  car.  It  continued  to  skid  or  slide 
from  the  western  side  to  the  east,  until  it  came  to  the  dry  eastern 
edge  or  dirt  part  of  the  surface.  While  plaintiff's  car  was  standing 
where  it  had  stopped,  a  car  coming  from  the  north  toward  the  south 
slid  or  skidded  in  like  manner  as  plaintiff's  car  had  done,  and  ccdlided 
with  plaintiff's  car,  striking  it  in  the  rear  and  causing  the  damage 
complained  of  here.  Plaintiff  has  sued  the  city  and  the  Standard 
Oil  Company.  The  negligence  complained  of  is  alleged  in  the  com- 
plaint as  follows: 

''On  information  and  belief,  that  on  or  about  July  80,  1918,  the  defendants- 
negligently  and  carelessly  covered  the  entire  surface  of  said  boulevard  with  a 
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great  and.  xisnti  quantlt;^  ot  liquid  tar,  or  road  material,  to  a  depth  of  nearly 
an  inch,  without  coTerlng  said  tar  or  material  with  sand  or  ^avel,  and  with- 
out leaving  any  space  for  automobiles  to  pass  over  said  boulevard,  without 
passing  over  and  through  the  said  tar  or  material,  and  that  said  defendants 
negligently  and  carelessly  permitted  the  said  material  to  be  and  remain  on 
the  driveway  of  said  boulevard  in  the  manner  aforesaid,  and  in  such  a  way 
as  to  make  it  likely  that  automobiles  would  slip  and  skid,  and  in  such  a 
manner  as  to  make  it  very  dangerous  for  automobiles  to  pass  over  tl^e  same." 

Defendants  put  in  separate  answers.  There  was  but  one  trial,  and 
it  was  stipulated  that  objections  and  exceptions  taken  by  either  of  the 
attorneys  for  the  respective  parties  should  appl/  to  both  defend- 
ants. The  verdict  rendered  was  against  the  defendants  jointly.  Er- 
rors were  committed  in  the  reception  of  evidence,  to  which  objections 
and  exceptions  were  duly  taken;  also  errors  were  committed  by  the 
court  in  his  charge  to  the  jury,  which  call  for  a  reversal  of  the  judg- 
ment. 

[1]  Superintendent  Bender,  after  testifying  that  it  was  not  cus- 
tomary to  cover  the  oil  with  crushed  stone,  vrtiere  No.  4  oil  was  used, 
was  asked  by  plaintiff's  counsel,  iref erring  to  the  next  day  after  the 
accident :  **Did  you  cover  this  when  you  did  go  out  there  ?"  Objec- 
tion and  exception  was  duly  taken,  overruled,  and  witness  answered 
that  he  did  so  under  instructions  from  his  superior.  "Q.  When  you 
saw  it  the  next  day,  you  thought  the  situation  was  such  you  thought 
it  advisable  to  put  crushed  stone  on" top?*'  Objection,  and  excepticm 
was  overruled,  and  witness  answered  in  the  affirmative.  This  pre- 
sents reversible  error.  Getty  v.  Town  of  HamHn  et  al.,  127  N.  Y. 
^636,  27  N.  E.  399,  and  cases  cited;  Innone  v.  United  Engineering  & 
Construction  Co.,  149  App.  Div.  367,  134  N*.  Y.  Supp.  313;  Causa  v. 
Kenny,  156  App.  Div.  134.  141  N.  Y.  Supp.  98;  Murphy  v.  McMa- 
hon,  179  App.  Div.  837,  167  N.  Y.  Supp.  270.  There  are  cases  where 
acts  and  conditions  after  the  accident  may  be  shown,  as,  for  in- 
stance, showing  jurisdiction  or  control,  or  showing  a  condition  that 
by  its  nature  must  have  existed  before  the  accident,  illustrated  in 
the  case  of  Teasdale  v.  Malone  Village,  17  App.  Div.  185,  45  N.  Y. 
Supp.  360. 

[2]  The  court  submitted  to  the  jury  the  question  as  to  whether  the 
material  (oil)  used  was  proper;  used  the  expression  twice  in  his 
charge,  stating  that  plaintiff  claimed  it  was  improper.  No  such  negli- 
gence is  alleged  in  the  complaint,  nor  any  evidence  of  improper 
material  used  appears  in  the  record.  On  the  other  hand,  it  appears 
that  the  oil  or  substance  used  was  that  in  common  use  for  road  pur- 
ix)ses.  The  charge  thus  made  was  excepted  to  and  presents  error. 
The  question  was  specifically  submitted  to  the  jury  on  a  refusal  of  a 
request  to  charge,  thus  magnifying  its  supposed  importance. 

[3]  The  court  charged,  at  the  request  of  the  city,  appellant,  that  the 
relation  of  master  and  servant  did  not  exist  between  the  defendants ; 
a  request  to  charge  that  the  defendant  the  Standard  Oil  Company  was 
an  independent  contractor  was  refused.  It  was  either  the  servant  or 
an  independent  contractor.  The  cases  where  both  parties  can  be 
charged  have  to  partake  of  the  nature  of  a  copartnership  or  joint 
enterprise,,  entered  into  for  miitual  profit  depending  on  the  success 
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of  the  venture,  as  illustrated  in  Strother  v.  Elting,  97  N.  Y.  .102,  49 
Am.  Rep.  315.  As  the  case  stood  at  the  time  of  the  request,  the 
defendant  the  Standard  Oil  Company  was  an  independent  contractor. 
It  was  error  to  refuse  to  so  charge.  Charlock  v.  Fred,  125  N.  Y. 
357,  26  N.  E.  262;  Uppington  v.  City  of  New  York,  165  N.  Y.  222, 
59  N.  E.  91,  53  L.  R.  A.  550;  Frank  v.  City  of  Rome,  125  App.  Div. 
141,  109  N.  Y.  Supp.  247. 

While  my  Associates  do  not  agree  with  me,  I  think  the  question  of 
notice  to  the  appellant  city  was  not  properly  disposed  of.  Section  244 
of  the  Second  Class  Cities  Law  (Consol.  Laws,  c.  S3)  provides  the 
city  must  have  actual  notice  of  the  defect,  or  such  defect  must  have 
existed  so  long  as  to  charge  it  with  constructive  notice.  That  pro- 
vision applies  to  the  facts,  circumstances,  and  parties  involved  here. 
McMullen  v.  City  of  Middletown,  187  N.  Y.  37,  79  N.  E.  863,  11  L. 
R.  A.  (N.  S.)  391.  It  is  conceded,  or  at  least  appears,  that  the  ap- 
pellant city  of  Albany  did  not  have  actual  notice.  Did  the  defect  exist 
so  long  as  to  impute  constructive  notice  to  the  city  ?  This  oil  was  put 
upon  the  street  in  the  afternoon  of  July  30th,  and  the  accident  hap- 
pened between  8  and  9  o'clock  that  evening.  The  first  notice  defend- 
ant city  had  was  at  10  o'clock  that  evening.  This  is  not  sttfficient  time 
upon  which  to  hold  that  defendant  had  constructive  notice.  Cohen 
V.  City  of  New  York,  204  N.  Y.  424,  97  N.  E.  866,  39  L.  R.  A.  (N.  S.) 
985 ;  McKee  v.  City  of  New  York,  135  App.  Div.  829, 120  N.  Y,  Supp. 
149. 

The  judgment  should  be  reversed;  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  .the  event. 

WOODWARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ-, 
concur. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  evidence  compels 
the  conclusion  that  the  oiling  of  the  Southern  Boulevard,  where  the 
macadam  leaves  the  asphalt  and  around  the  curve,  with  its  slop- 
ing surface,  made  the  road  dangerous  for  automobile  travel.  The 
accidents  happening  at  the  place  early  in  the  evening  render  it  unnec- 
sary  to  discuss  that  part  of  the  case.  The  oil  was  thick  and  heavy; 
the  current  of  the  testimony  tends  to  show  that  it  was  a  quarter  of 
an  inch  or  more  in  depth,  and  that  it  was  impossible  to  steer  an  au- 
tomobile around  the  curve  without  its  skidding  down  the  incline. 

The  jury  could  have  found,  and  evidently  did  find,  that  the  proper 
practice  is  to  oil  a  macadam  road  with  No.  4  or  No.  6  oil;  the  No. 
4  being  a  light  oil,  and  the  No.  6  much  heavier-  When  the  light  oil 
is  used,  the  oil  company  has  a  machine  which,  under  great  pressure, 
forces  it  into  the  macadam,  if  the  surface  is  not  too  hard,  and  it  is 
then  unnecessary  to  top-dress  the  surface ;  but  where  the  heavier  oil  is 
used,  or  the  macadam  is  hard,  a  top  dressing  is  required.  With  a  light 
oil  the  street  is  oiled  for  its  width  at  once,  but  with  the  heavier  oil  it 
is  found  necessary  to  oil  one-half  of  the  width,  barricading  against 
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it,  and,  after  some  time,,  to  oil  the  other  half,  moving  the  barricade 
to  that  side* 

The  city  had  arranged  with  the  oil  company  that  it  was  to  oil 
about  a  quarter  of  a  mile  of  this  macadam.  The  road  was  prepared 
.  for  the  work.  On  account  of  war  conditions,  the  oil  company  could 
not  furnish  No.  4  or  No.  6  oil,  and  it  was  agreed  that  "tank  bottom" 
was  to  be  used.  It  is  significant  that  no  witness  was  produced  by 
either  defendant  to  tell  what  "tank  bottom"  is.  The  only  witness 
offered  by  defendants  is  the  city  official  who  made  the  contract  and 
had  charge  of  the  boulevard,  and  his  testimony  is  unsatisfactory  and 
unconvincing.  In  general  words  he  tells  how  the  oil  was  applied 
and  speaks  of  its  thickness,  and  then  admits  that  he  knew  noth- 
ing about  it,  did  not  know  whether  it  was  put  on  by  machine,  or  how, 
and  did  not  know  what  "tank  bottom"  is,  never  having  used  it  be- 
fore Evidently  he  made  no  inquiry  upon  the  subject.  Expecting  the 
work  to  begin  Monday  or  Tuesday,  he  went  to  the  road  Monday  morn- 
ing and  found  that  it  was  not  started ;  he  again  went  Tuesday  morning, 
with  a  like  result,  and  paid  no  further  attention  to  it.  But  some 
time  Tuesday  the  oil  company,  as  expected,  b^^  the  work.  It  oiled 
about  100  feet  of  the  road,  in  length,  for  16  of  the  18  feet  of  the  . 
macadam  in  width,  and  at  night  the  road  was  left,  in  its  unfinished 
condition,  without  any  barrier  or  lights  until  about  10  o'clock,  after 
the  accident,  when  the  city  official  sent  a  man  to  the  road  with  a 
lanterit  to  remain  during  the  night  to  warn  automobiles. 

It  is  not  entirely  clear  how  the  oil  was  applied,  or  whether  the 
quality  of  the  oil  alcme  caused  the  dangerous  condition.  The  fact, 
however,  remains  that  very  heavy  oil  was  used,  and  necessarily  it  was 
applied  too  thick.  The  only  witness  produced  by  the  city  states 
that  the  machine  can  spread  about  an  eighteenth  of  an  inch  in  thick- 
ness; but  apparently  it  can  be  spread  to  a  much  greater  depth,  if 
desired.  Common  experience  shows  that  the  condition  described 
by  the  witnesses,  does  not  exist  where  proper  oil  is  used.  The  oil 
company  knew  the  condition  in  which  it  was  leaving  the  road,  and 
must  have  known  that  it  was  a  negligent  act,  especially  as  there 
was  no  indication  of  barriers  or  lights  being  provided  for  the  public 
protection.  Upon  leavine  the  work  for  the  night,  it  gave  the  city  no 
notice  of  the  existing  condition.  The  city  was  derelict  in  its  duty 
to  the  public  in  providing  for  putting  "tank  bottom"  on  this  road 
without  any  specifications  as  to  tfie  way  and  manner  in  which  it  was 
to  be  done,  and  with  no  knowledge  as  to  what  "tank  bottom"  is,  and 
without  doing  any  act  to  protect  the  public.  The  work  was  expected 
to  begin  Tuesday,  and  it  was  a  very  easy  matter  to  call  up  the  oil 
company  and  find  just  what  hour  it  would  begin  the  work.  The  words 
"tank  bottom"  prcfcably  conveyed  to  tlje  minds  of  the  jury  that  it  was 
the  settlings  in  the  bottom  of  the  tank,  and  heavy,  thick  oil,  and  it 
naturally  would  take  that  view  in  the  absence  of  any  evidence  from 
the  parties  who  knew  what  it  was. 

''The  duty  of  the  city  to  keep  its  streets  in  safe  condition  for  public  travel 
is  absolute,  and  it  is  bound  to  exercise  a  reasonable  diligence  and  care  to  ae- 
complish  tbat  end,  and  in  cases  Uke  the  present,  where  it  has  employed  a  con- 
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tractor  to  do  'work  Involving  excavation  on  its  streets,  it  is  not  absolved  from 
its  duty  and  responslbiUty."  Storrs  v.  City  of  Utlca,  17  N.  T.  104,  72  Am, 
Dec.  437;  Demlng  v.  Terminal  Railway  of  Buffalo,  169  N.  T.  1,  9,  61  N.  B. 
983,  88  Am.  St.  Bep.  521. 

It  is  urged,  that  it  was  error  to  submit  to  the  jury  the  question, 
whether  the  oil  was  a  proper  material  for  u^e.     All  of  the  reliable 
evidence  tended  to  show  that  it  was  an  improper  material  to  use  in  the 
manner  in  which  it  was  used. 

Appellants  contend  that  it  was  error  to  permit  evidence  that  the 
top  dressing  was  put  on  the  next  morning.  Concededly,  in  an  ac- 
tion for  negligence  arising  from  a  failure  to  repair  a  structure  or  a 
road,  it  would  be  improper  to  show  that  it  was  repaired  after  the 
accident,  as  evidence  that  the  road  was  not  in  proper  condition.  In 
this  case  the  oiling  of  the  road  had  not  been  completed  at  any  place, 
either  in  length  or  width,  and  the  oiling  made  the  road  dangerous, 
and  no  barriers  or  lights  were  put  up  to  warn  the  public.  The  city 
witness,  by  giving  his  loose  opinion  in  general  terms,  attempted  to 
give  the  impression  that  it  was  not  necessary  to  top-dress  this  road. 
As  we  have  seen,  his  examination  showed  that  he  knew  nothing  about 
it.  The  fact  that  he  sent  a  man  to  the  road  with  a  lantern  to  warn 
automobiles  was  called  out  by  the  defendants,  and  not  by  the  plaintiff. 
It  is  a  fair  question,  on  the  evidence,  whether  or  not  it  was  the  plan 
to  put  on  top  dressing.  The  defendants'  witness  swears  he  was  not 
notified  when  the  work  was  to  be  done.  He  understood  the  work  was 
to  begin  Mondpv  or  Tuesday.  It  was  not  started  on  Monday;  he 
therefore  must  have  believed  it  was  to  begin  on  Tuesday.  The  mere 
fact  that  it  was  not  progressing  Tuesday  morning,  when  he  was  upon 
the  ground,  gave  him  no  warrant  to  believe  that  it  would  not  be  entered 
upon  that  day.  The  want  of  notice,  therefore,  was  not  very  preju- 
dicial, when  he  understood  it  was  to  start  that  day.  He  concedes 
that  the  next  morning  after  the  accident,  he  found  that  the  macadam 
was  so  hard  at  the  curve  and  other  places  that  the  oil  had  not  pene- 
trated, and  the  road  was  slippery.  Nevertheless  he  top-dressed  those 
places  and  all  of  the  road  that  was  oiled  with  this  material.  His 
evidence  as  to  the  condition  of  the  road  when  he  first  saw  it,  the 
morning  after  the  accident,  confirms  the  plaintiff's  view  that  the  oil 
remained  on  the  surface  of  the  road,  making  it  very  slippery.  Clear- 
ly that  presented  a  case  where  top  dressing,  according  to  his  theory, 
was  necessary,  and  the  fact  that  top  dressing  was  doije  did  not  bear 
any  heavier  upon  the  defendants  than  the  fact  that  the  situation  ac- 
tually made  top  dressing  necessary. 

His  evidence,  manner,  and  interest  justified  the  jury  in  accepting 
such  of  his  testimony  as  was  against  his  interest  and  disregarding 
such  parts  as  were  in  his  interegt.  If  the  city  was  negligent,  it  was  the 
result  of  his  action  or  inaction.  It  is  not  probable  that,  without  know- 
ing what  "tank  bottom"  was,  he  had  come  to  the  conclusion  that  it 
was  not  necessary  to  top-dress  it.  He  says  he  had  no  top  dressing  on 
the  ground ;  evidently  not.  When  needed,  the  top  dressing  would  be 
brought  from  the  piles  and  scattered  upon  the  road ;  there  was  no  oc- 
casion to  bring  it  to  the  roadside  in  advance  and  handle  it  twice.    This 
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evidence  as  to  top  dressing  was  competent,  in  view  of  all  the  circum- 
stances and  the  fact  that  the  work  had  not  been  finished ;  it  bears  upon 
what  was  the  original  plan,  and  what  was  deemed  necessary  at  the 
time  the  contract  was  made,  and  upon  the  credibility  of  the  witness. 
If  there  is  any  question  aftout  it,  tht  facts  make  it  so  plain  that  top 
dressing  was  necessary  that  the  error  could  not  prejudice  the  de- 
fendant. 

Without  this  evidence,  the  n^ligence  of  both  defendants  was  over- 
whelming. It  is  evident  that  both  defendants 'knew  that  no  oil,  es- 
pecially "tank  bottom,"  would  penetrate  a  hard  macadam  surface. 
Before  using  it,  without  any  provision  for  top  dressing  or  guarding 
the  place,  it  was  their  duty  to  examine  the  surface,  and  if  Siey  had 
examined  it  they  would  have  ascertained  that  the  "tank  bottom"  ap- 
plied to  it  would  make  the  road  dangerous.  It  is  evident,  from  the 
condition  of  the  oil  as  sworn  to  by  all  of  the  witnesses,  that  top 
dressing  was  necessary,  and  that  was  probably  the  understanding  of 
the  parties.  The  witness  neglected  his  duty  in  permitting  the  use  of 
this  oil  and  in  not  protecting  the  public,  and  he  is  the  only  one  who 
is  willing  to  take  the  stand  and  attempt  to  excuse  his  acts. 

It  is  urged  that!  it  was  error  to  refuse  to  charge  that  the  company 
was  not  an  independent  contractor.  When  a  company  does  work 
upon  a  public  street,  which  necessarily  makes  it  dangerous  to  travel 
over,  and  leaves  it  unprotected,  knowing  that  no  arrangements  have 
been  made  to  protect  the  public,  it  is  quite  immaterial  whether  it 
was  a  separate  contractor,  or  what  its  relation  to  the  work  was.  It 
created  the  nuisance  and  is  responsible  for  it 

As  we  have  seen,  the  negligence  of  the  city  caused  the  dangerous 
condition  of  the  street.  The  question  of  notice,  therefore,  need  not 
be  considered.  Minton  v.  City  of  Syracuse,  172  App.  Div.  39,  158 
N.  Y.  Supp.  470. 

The  verdict  is  just;  the  oil  company  deemed  it  for  its  interest  to 
make  no  explanation  of  "tank  bottom"  or  the  method  of  its  applica- 
tion, and  both  defendants  are  relying  upon  technicalities  to  leave 
upon  the  plaintiff  a  burden  which  they  should  bear. 

I  favor  an  affirmance. 
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In  re  GREBlxTS  ESTATE. 

STATE  COMPTBOLLER  v.  GREEN'S  EX'R. 

(Supreme  Court,  Appellate  Division,  First  Department    May  14,  1920.) 

Taxation  <^==>867(1)— Decedent,  lending  through  corporate  fiscal  agents,  was 
-    ''doing  business''  in  statei  so  that  capital  invested  was  taxable. 

Decedent,  a  woman  with  some  millions  of  dollars,  resident  In  Vermont, 
who  commonly  remained  In  dty  of  New  York,  going  there  almost  daily 
to  make  loans  through  corporations  which  she  had  organized  to  transact 
her  business,  at  her  death  was  "doing  business"  in  state,  and  had  capital 
invested  in  such  business  subject  to  transfer  tax,  under  Tax  Law,  {  220, 
subd.  2,  though  she  maintained  no  ofiBce  open  to  public. 

[Ed.  Note.— -For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Doing  Business.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  Hetty  H.  R.  Green, 
deceased,  represented  by  her  executor.  From  an  order  of  the  Surro- 
gate's Court  (109  Misc.  Rep.  112,  178  N.  Y.  Supp.  353),  affirming  an  or- 
der confirming  report  of  appraiser,  finding  decedent  had  no  capital  in- 
vested in  business  in  New  York,  and  was  not  doing  business  in  the 
state,  within  Tax  Law,  §  220,  subd.  2,  the  State  Comptroller  appeals. 
Order  reversed,  and  matter  remanded  to  Surrogate  for  appraisal  and 
taxation  in  accordance  with  opinion. 

See,  also,  99  Misc.  Rep.  582,  164  N.  Y.  Supp.  1063;  179  App. 
Div.  890,  165  N.  Y.  Supp.  1088;  167  N.  Y.  Supp.  1084;  102  Misc. 
Rep.  45,  168  N.  Y.  Supp.  364;  184  App.  Div.  376,  171  N.  Y.  Supp. 
494.    • 

Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERRELU 
and  GREENBAUM,  JJ. 

Lafayette  B.  Gleason,  of  New  York  City  (John  B.  Gleason,  of  New 
York  City,  of  counsel),  for  appellant. 

Alexander  &  Green,  of  New  York  City  (Charles  W.  Pierson,  of 
New  York  City,  of  counsel),  for  respondent  executor. 

MERRELL,  J.  This  is  an  appeal  by  the  state  comptroller  from  a 
determination  of  the  surrogate  of  New  York  county,  affirming  an 
order  entered  upon  the  report  of  the  appraiser,  who  found  that  the 
decedent,  Hetty  H.  R.  Green,  was  not  engaged  in  business  within  the 
state  of  New  York,  and  had  no  capital  invested  in  business  in  this 
state,  at  the  time  of  her  decease,  subject  to  taxation. 

This  is  the  third  appeal  to  this  court  from  orders  made  by  the 
surrogate  in  the  matter  of  transfer  taxes  upon  the  estate  of  the  above- 
named  decedent.  /The  first  aj^eal  was  from  the  order  of  the  surrogate 
adjudging  that  the  decedent  was  a  nonresident  of  the  state  of  New 
York  at  the  time  of  her  death.  Matter  of  Green,  99  Misc.  Rep. 
582,  164  N.  Y.  Supp.  1063.  This  court  affirmed  the  decision  of  the 
surrogate  (179  App.  Div.  890,  165  N.  Y.  Supp.  1088),  and  denied  the 
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appellant's  application  for  leave  to  appeal  to  the  Court  of  Appeals 
(179  App.  Div.  928,  166  N.  Y.  Supp.  1096)/ 

After  the  first  appeal  to  this  court  the  proceeding  was  remitted  to 
the  appraiser,  and  evidence  was  offered  before  him  relative  to  the 
amount  and  value  of  the  decedent's  estate,  and  particularly  in  respect 
to  the  decedent's  business  and  capital,  which  was  claimed  by  the  comp- 
troller to  have  been  invested  in  her  business  within  this  state.  Certain 
of  the  evidence  offered  was  excluded,  and  the  appraiser  having  report- 
ed adversely  to  the  comptroller,  and  the  surrogate  having  found  that 
the  decedent  had  no  capital  invested  in  this  state  and  was  not  engaged 
in  business  within  the  state  of  New  York,  a  second  appeal  was  taken 
from  the  last-mentioned  order  to  this  court.  This  court  modified  the 
order  of  the  surrogate  and  remitted  the  matter  to  an  appraiser,  "for 
the  purpose  of  ascertaining  the  amount  of  capital  invested  by  the  de- 
cedent in  the  state  and  whether  the  decedent  was  doing  business  in 
the  state."    184  App.  Div.  376,  171  N.  Y.  Supp.  494. 

A  new  appraiser  was  appointed  and  another  inquiry  had  at  which 
the  comptroller  submitted  a  large  amotmt  of  evidence  concerning  the 
value  of  the  decedent's  property  claimed  to  be  invested  within  this 
state,  and  also  evidence  which  the  comptroller  claims  conclusively 
proves  that  the  decedent  at  the  time  of  her  death  was  engaged  in 
business  within  this  state.  The  ai^raiser  has  again  reported  that  the 
decedent  was  not  at  the  time  of  her  death  engaged  in  business  within 
this  state,  and  that  she  had  no  property  or  capital  invested  in  such 
business  here.  Upon  such  report  an  order  was  made  confirming  the 
same,  and  the  order  now  appealed  from  is  the  order  of  the  surrogate 
afiirmii^  said  order  of  confirmaticwi. 

The  question  to  be  decided  upon  this  appeal  is  whether  or  not  the 
decedent,  at  the  time  of  her  death,  was  doing  business  in  the  state  of 
New  York,  and  whether  or  not  she  had  capital  invited  in  such  busi- 
ness which  is  taxable  under  the  law  in  reference  to  taxable  transfers 
of  property,  within  the  provisions  of  section  220  of  chapter  62  of  the 
Laws  of  1909,  being  the  Tax  Law  (Consol.  Laws,  c.  60),  as  amended 
by  the  Laws  of  1916,  in  effect  April  26,  1916.*  Said  statute  imposes  a 

¥:  upon  the  property  of  a  deceased  person,  "when  the  transfer  is 
[will  or  intestate  law  of  capital  invested  in  business  in  the  state  by 
a  nonresident  of  the  state  doing  business  in  the  state  either  as  prin- 
cipal or  partner."  Manifestly  the  statute  was  designed  to  Teach  the 
property  of  a  deceased  nonresident  invested  in  the  business  of  the  de- 
cedent within  this  state  at  the  time  of  decedent's  death. 

On  the  last  appeal  to  this  court,  the  opinion  reviewed  the  evidence 
to  some  extent,  but,  owing  to  the  fact  that  material  evidence  had  been 
excluded  by  the  appraiser,  it  was.  thought  best  to  remit  the  matter  for 
further  inquest.    This  court,  however,  then  held  that : 

''It  is  unnecessary  to  determine  upon  this  appeal  whether  continuous  Invest- 
ment and  reinvestment  as  one's  sole  occupation  and  for  the  purpose  of  making 
money  constitutes  doing  business,  for  it  is  quite  evident,  and  it  is  not  disputed, 
fliat  engaging  regularly,  and  so  frequently  and  habituaUy  as  to  constitute  a 
course  of  dealing,  in  ihe  practice  of  loaning  money,  would  constitute  doing 
hnsineBs.  l%e  evidence  taken  before  the  appraiser  is  insufficient  to  determine 
whether  Mrs.  Green  was  merely  making  investments  of  surplus  income  from 

>  Laws  1916,  c  828. 


Digitized  by 


Google 


193  182  NBSW  YORK  SUPPLUMENT  (Sup.  CC 

time  to  tfme.  and,  II  so,  whether  this  was  done  in  such  a  mftim^,  in  si)Hi  ▼olume* 
and  so  regularly  and  frequently  as  to  present  the  question  whether  the  course 
of  dealing  constituted  doing  business^  or,  on  the  otiier  hand,  whether  she  was 
engaged  in  the  business  of  money  lending." 

It  therefore  follows  that  wc  are  now  to  determine,  from  the  evidence 
now  before  the  court,  whether  or  not  the  decedent"  was  at  the  time 
of  her  death  engaged  in  a  "business"  within  the  statute,  to  wit,  the 
business  of  lending  money,  and,  if  so,  how  much  capital  she  had  in- 
vested in  such  business.  The  various  proceedings  had  and  the  orders 
made  were  all  in  one  proceeding  instituted  in  said  Surrogate's  Court 
%ipon  the  petition  of  the  executor  of  the  will  of  decedent,  verified 
October  if,  1916,  praying  for  the  designation  of  an  appraiser  to  fix, 
pursusmt  to  statute,  the  fair  market  value  of  decedent's  property  sub- 
ject to  tax  under  the  laws  relating  to  taxable  transfers  of  property. 

Upon  the  first  hearing  before  the  appraiser,  and  on  the  first  appeal 
to  the  surrogate,,  the  executors  of  Mrs.  Green's  estate  contended  that 
she  resided  without  the  state  of  New  York  and  had  her  actual  resi- 
dence and  domicile  within  the  state  of  Vermont.  The  evidence  was 
that  during  the  last  730  days  of  her  life  decedent  was  in  the  city  of 
New  York  at  least  644  days.  Upon  the  hearing  resulting  in  the  sur- 
rogate's decision  that  the  decedent  was  domicilii  in  the  state  of  Ver- 
mont, her  son  and  executor  of  her  will,  and  who  is  the  petitioner  here- 
in, testified,  in  explanation  of  his  mother's  almost  continuous  presence 
in  the  city  of  New  York,  that  she  was  here  solely  for  the  transaction 
of  business.  As  the  petitioner  then  testified :  "My  mother  was  nothing 
but  business,  business,  business." 

The  evidence  conclusively  showed  that  during  that  period  she  was 
very  actively  engaged  here  in  matters  relating  to  her  investments.  For 
the  purpose  of  accounting  for  her  presence  in  the  city  of  New  York, 
the  executor  then  contended  that  she  was  here  for  the  purpose  of 
transacting  business,  and  made  the  following  concession: 

"It  is  conceded  by  counsel  for  the  executor,  for  the  purposes  of  this  pro- 
ceeding only,  as  follows :  From  the  date  of  the  death  of  the  decedent's  husband 
in  1902  *  *  *  to  the  time  of  her  own  death,  the  city  of  New  York  was  tJ^ 
center  of  the  decedent's  business  activities,  and  while  staying  at  Hoboken  ^ 
would  ordinarily  go  to  New  York  City  In  the  daytime  to  prosecute  her  bu^ 
ness.  During  most  of  this  period  she  had  one  or  more  safe  deposit  boxes  K 
New  York  City,  in  which  from  time  to  time  she  placed  important  documents 
and  securities  owned  by  her.  She  constantly  kept  large  deposits  of  cash  in 
New  York  banks.  The  decedent's  interests  were  largely  centered  upon  the 
conversion  and  enlargement  of  her  finances,  and  practically  her  entity  time  and 
attention  were  given  to  business  matters  and  to  the  Investment  and  rdnvest- 
ment  of  her  principal  and  income." 

The  foregoing  concession  is  still  of  the  same  force  and  effect  as 
when  made  in  the  earlier  stage  of  the  proceeding.  The  position  of  the 
petitioner  upon  the  first  hearing,  as  indicated  by  his  testimony  and 
the  above  concession,  is  in  rather  violent  contrast  with  his  present 
attitude,  that  decedent  was  not  engaged  in  business  here  at  the  time  of 
her  decease.  Upon  the  first  hearing  the  executor  did  not  hesitate  to 
use  the  term  "business"  in  connection  with  the  decedent's  well-known 
financial  operations  in  this  city.    It  was  only  when  it  became  necessary 
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to  avoid  paying  taxes  as  a  nonresident  under  section  220  that  the  exec- 
utor for  the  first  tinae  took  the  position  that  decedent  was  not  trans- 
acting business  within  this  state. 

The  evidence  now  for  the  first  time  before  this  court  discloses  that 
the  decedent  had  up  to  the  very  end  approximately  $38,144,234.31, 
which  the  comptroller  claims  was  capital  invested  in  her  business 
within  the  state  of  New  York,  upon  which  no  tax  has  as  yet  been 
assessed.  This  capital  consisted  of  $26,608,390  to  her  credit  in  the 
Westminster  Company,  a  company  which  had  been  organized  by  her 
about  the  year  1911  for  the  purpose  of  carrying  on  her  individual 
business.  From  the  above  sum  the  comptroller  is  willing  to  deduct 
certain  capital  represented  by  foreign  stocks  and  mortgages,  leaving 
a  balance  invested  in  or  through  the  Westminster  Company  of  $23,- 
324,431.18.  The  remainder  of  decedent's  capital,  which  the  comptrol- 
ler claims  was  invested  in  her  business  in  this  state  and  not  yet  taxed, 
was  represented  by  deposits  in  banks,  interest-bearing  bonds,  securities, 
certificates  of  deposit,  and  the  sum  of  $682,520.40,  being  her  credits 
with  the  Windham  Company,  another  company  also  organized  by  de- 
cedent for  the  purpose  of  conducting  her  business.  The  evidence  also 
shows  that  prior  to  1914  decedent's  books  were  kept  at  No.  7  West 
Ninetieth  street  in  New  York  City,  at  which  place  the  books  of  the 
Westminster  Company  were  also  kept.  Up  to  that  date  no  credits  ap- 
pear to  have  been  carried  on  the  books  of  the  Westminster  Company 
in  the  name  of  the  decedent.  The  first  of  such  entries  in  the  books 
of  the  Westminster  Company  were  made  in  January,  1914,  and  those 
entries  were  taken  from  the  books  of  Mrs.  Green,  showing  the  ag- 
gregate sum  of  $24,942,533.54,  which  had  up  to  that  time  been  trans- 
ferred by  decedent  to  the  company. 

The  Westminster  Company  was  capitalized  at  $125,000  and  the 
Windham  Company  at  $10,000.  All  of  this  capital  was  furnished  by 
Mrs.  Green,  and  the  money  paid  in  by  her.  Both  companies  were 
controlled  by  her.  She  held  630  shares  of  the  capital  stock  of  the 
Westminster  Company,  600  shares  were  held  in  the  name  of  her  son, 
Edward  H.  R.  Green,  10  shares  by  J.  H.  Isbills,  and  10  shares  by 
W.  E.  Potter,  who  kept  the  books  of  the  Westminster  Company. 
From  the  very  beginning  Mrs.  Green  assigned  to  the  Westminster 
Company  practically  all  of  her  securities  and  received  credits  there- 
for. It  does  not  appear  that  she  received  any  interest  whatever  from 
any  of  these  deposits  or  credits,  but  it  does  appear  that  the  West- 
minster Company  was  organized  expressly  for  the  purpose  of  handling 
decedent's  business.  In  this  connection  her  son  and  executor,  Col. 
Green,  testified : 

''We  found  it  difficult  to  handle  business  without  getting  her  signature,  and 
when  we  organized  the  company  for  the  purpose  of  haying  more  than  one 
officer,  so  that  when  I  was  away  we  could  transact  business,  and  a  corpora- 
tion is  a  better  form  of  doing  it  Q.  What  was  the  purpose  of  the  Westminster 
Company?  A.  To  relieve  her  of  some  of  her  business,  and  to  be  able  to  have 
her  son  act  for  her.  We  handle  her  business  there  at  the  Westminster  Com- 
pany. I  think  there  were  government  men  the  last  three  years  of  her  Ufe  spent 
three  months  with  us  checking  up,  and  she  never  came  in;  she  would  write  in 
182N.Y.S.— 13 
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as  to  when  they  would  get  through,  and  when  they  left  she  came  back  again. 
Q.  How  were  these  notes  that  were  purchased  paid  for?  A.  By  notifying  'my 
mother  that  I  made  an  investment,  and  telling  her  that  I  wanted  ^125,000,  or 
whatever  the  amount  might  be,  and  she  would  give  me  a  check  for  it  Q.  And 
do  I  understand  you  that  the  note  thus  purchased  would  then  become  her 
property?  A.  No,  sir;  it  would  become  thei  property  of  the  Westminster  Com- 
pany. Q.  Referring  to  the  statement  upon  your  direct  examination  that  such 
loans  were  always  time  loans,  and  were  held  by  the  company  as  investments,  is 
it  not  a  fact  that  these  loans  were  held  by  the  company  for  the  benefit  of  your 
mother?  A.  As  a  stockholder  and  as  an  individual,  both,  because  we  owed  her 
the  money." 

It  IS  contended  by  the  comptroller  that  the  decedent  was  not  only 
engaged  in  investing  income,  but  was  also  enga^jed  in  the  business  ofv 
money  lending,  and  that  such  business  was  carried  on,  not  only  by 
herself  individually,  but  through  the  aforesaid  companies.  In  this 
connection  it  appears  that  in  1914  short-term  investments  were  on 
hand  which  had  been  made  by  Mrs.  Green  through  the  Westminster 
Company ;  all  of  the  money  being  furnished  by  her  to  the  amount  of 
$7,185,500.  AH  of  these  investments  were  represented  by  promissory 
notes  made  payable  in  New  York  and  running  from  six  months  to 
one  year.  All  of  this  capital  was  furnished  by  Mrs.  Green,  credited 
to  her,  and  no  part  was  ever  withdrawn.  After  January  1,  1914,  the 
Westminster  Company  continued  actively  in  this  business  of  money 
lending,  and  made  a  total  amount  of  new  loans  aggregating  $12,111,- 
190.75.  It  appears  that  all  of  these  loans  are  what  is  ordinarily  known 
as  liquid  capital,  and  do  not  constitute  any  such  permanent  invest- 
ments as  one  engaged  in  investing  capital  usually  makes.  On  July 
3,  1916,  the  Westminster  Company  held  63  New  York  mortgages,  all 
paid  for  by  the  money  of  Mrs.  Green,  aggregating  $5,812,000.  In  such 
transaction  no  money  was  ever  furnished  by  any  one  else,  and,  a§ 
above  shown,  her  executor  testified  that  the  company  was  organised 
for  the  purpose  of  carrying  on  the  decedent's  business  in  a  more  con- 
venient manner. 

The  amendment  to  the  Tax  Law  in  1916  was  undoubtedly  made  for 
the  purpose  of  taxing  property  of  nonresident  decedents  invested  in 
business  in  this  state  at  the  time"  of  death.  The  statute  is  quite  similar 
to  chapter  37  of  the  Laws  of  1855,  which  has  been  so  often  discussed 
by  the  courts.  Prior  to  the  statute  of  1855  numerous  persons  doing 
business  in  this  state  were  enabled  to  escape  taxation,  although  they 
had  large  amounts  of  money  invested  here.  They,  however,  diose  to 
reside  outside  of  this  jurisdiction,  although  their  property  received  the 
protection  of  our  laws.  One  of  the  leading  cases  in  which  the  above 
chapter  37  is  considered  is  that  of  People  ex  rel.  T.  W.  Co.  v.  Barker, 
141  N.  Y.  118,  35  N.  E.  1073,  23  L.  R.  A.  95.  In  that  case  Mr.  Justice 
Peckham  quotes  the  chapter  as  follows : 

"All  persons  and  associations  doing  business  in  the  state  of  New  York,  as 
merchants,  bankers,  or  otherwise,  either  as  principals  or  partners,  whether 
special  or  otherwise,  and  not  residents  of  this  state,  shall  be  assessed  and 
taxed  on  all  sums  invested  in  any  manner  in  said  business,  the  same  as  if  they 
were  residents  of  this  state,  and  said  taxes  shall  be  collected  from  the  property 
of  the  firms,  persons  or  associations  to  which  they  severally  belong." 
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And  further  considering  the  question  of  the  taxation  of  such  sums 
so  invested  in  this  state,  the  learned  justice  says^  in  regard  to  the 
chapter : 

"It  meant,  as  it  seems  to  us,  that  the  sum  Invested  In  any  manner  In  business 
in  this  state  should  be  assessed  In  the  same  manner  and  form  as  a  resident 
would  be  assessed."  .         , 

The  case  of  People  ex  rel.  Hoyt  v.  Commissioners  of  Taxes,  23  N. 
Y.  224,  is  the  first  case  in  which  the  Court  of  Appeals  carefully  con- 
sidered the  above  chapter.  Chief  Judge  Comstock  wrote  the  opinion, 
and  in  commenting  upon  the  above  chapter  says: 

"It  is  weU  known  that  in  many  instances  persons  having  their  mercantile  or 
banking  establishments  In  the  city  of  New  York  reside  in  the  vicinity  beyond 
the  lines  of  the  state,  and  untU  this  act  was  passed  such  cases  were  apparently 
not  within  the  reach  of  taxation.  *  *  *  If,  therefore,  the  owner  resided 
across  the  line  in  New  Jersey,  but  yet  controlled  and  managed  his  own  busi- 
ness in  the  dty  of  New  Tork,  Uiere  was  no  mode  provided  for  taxing  his  assets 
there  situated.  •  «  •  This  was  a  very  considerable  mischief,  and  this 
statute  was  passed  to  remedy  if* 

The  learned  justice  then  reviews  the  development  of  the  Tax  Law, 
and  later  in  his  opinion  refers  to  chapter  37  as  follows : 

"Then,  in  1855,  a  serious  defect  in  the  system  had  been  developed.  Nonres- 
idents of  the  state  were  found  to  be  personally,  either  as  principals  or  part- 
ners, in  the  possession  and  management  of  large  capitals  or  estates  within  the 
state.  •  •  •  The  system  was  accordingly  improved  and  extended  so  as  to 
embrace  such  cases.'' 

It  has  been  consistently  held  that  such  statutes  are  not  only  consti- 
tutional, but  equitable,  and  that  nonresidents  doing  business  in  this 
state  should  pay  a  proportionate  share  of  the  taxes. 

The  use  of  the  term  "doing  business  in  Uiis  state"  is  criticized  by 
the  learned  surrogate  as  uncertain  and  practically  meaningless.  It  is, 
however,  the  same  term  used  in  the  above  statute,  and,  imtil  the  pres- 
ent case,  the  courts  have  never  seemed  to  be  troubled  about  the  use 
of  the  term,  and  taxes  have  been  constantly  levied  upon  such  capital 
and  property  as  was  found  within  this  state  invested  in  any  enterprise 
of  a  nonresident.  In  many  cases  the  courts  have  referred  to  such  cap- 
ital as  being  invested  in  "business  interests."  Such  is  the  language 
used  in  the  oi)inion  of  Mr,  Justice  Brewer  in  New  Orleans  v.  Stcmplc, 
175  U.  S.  309,  20  Sup.  Ct.'llO,  44  L-  Ed,  174.  referring  to  a  similar 
statute  and  to  moneys  of  a  nonresident  collected  as  interest  and  princi- 
pal of  notes,  mortgages,  and  other  securities  within  the  state  and  de- 
posited in  one  of  the  banks  in  the  state  for  use  on  reinvestments.  The 
learned  Justice  says,  at  page  316  of  175  U.  S.,  at  page  112  of  20  Sup. 
Ct.  (44L.  Ed.  174): 

"They  are  property  arising  from  business  done  in  the  state.*'  . 

In  the  case  of  Bristol  v.  Washington  County,  177  U.  S.  133,  20  Sup. 
Ct.  585,  44  L.  Ed.  701,  Mr.  Justice  Fuller  says,  with  reference  to  a 
similar  statute : 

**The  creditor,  however,  may  give  It  a  business  situs  elsewhere,  as  where  he 
places  it  in  the  hands  of  an  agent  for  coUection  or  renewal^  with  a  view  to 
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reloaning  the  money  and  keeping  it  invested  as  a  permanent  business.  •  •  • 
The  obligation  to  pay  taxes  on  property  for  the  support  of  the  government 
arises  from  the  fact  that  it  is  under  the  protection  of  the  government.  Now, 
here  was  property  within  this  state,  not  for  a  mere  temporary  purpose,  but  as 
permanently  as  though  the  owner  resided  here.  It  was  employed  here  as  a 
business  by  one  who  exercised  over  it  the  same  control  and  management  as  over 
his  own  property,  except  that  he  did  it  in  the  name  of  an  absent  principal.  It 
was  exclusively  under  the  protection  of  the  laws  of  this  state." 

In  the  case  of  Flint  v.  Stone-Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct 
342,  55  L.  Ed.  389,  Atin.  Cas.  1912B,  1312,  which  involved  the  taxa- 
tion of  corporations  and  the  consideration  of  the  question  of  where 
certain  corporations  did  business.  Mr.  Justice  Day  says  (220  U.  S. 
171,  31  Sup.  Ct.  357,  55  L.  E4  389,  Ann.  Cas.  1912B,  1312) : 

*'It'  remains  to  consider  whether  these  corporations  are  engaged  in  business. 
'Business'  is  a  very  comprehensive  term,  and  embraces  everything  about  which 
a  person  can  be  employed.  Black's  Law  Dictionary,  158,  dting  People  v.  Com- 
missiohers  of  Texas,  28  N.  Y.  242,  244.  'That  which  occupies  the  time,  atten- 
tion and  labor  of  men  for  the  purpose  of  a  livelihood  or  profit.*  Bouvier*s 
Law  Dictionary,  vol.  1,  p.  273.  We  think  it  clear  that  corporations  organized 
for  the  purpose  of  .doing  business,  and  actually  engaged  in  such  activities  as 
leasing  property,  collecting  rents,  managing  office  buildings,  making  invest- 
ments for  profits,  or  leasing  ore  lands,  •  •  *  and  in  some  cases  investing 
the  surplus,  are  engaged  in  business  within  the  meaning  of  this  statute,  and  in 
the  capacity  necessary  to  make  such  organizations  subject  to  the  law." 

In  the  instant  case,  Mrs.  Green  came  daily  to  the  ci^  of  New  York 
for  the  admitted  purpose  of  transacting  business.  She  was  a  con- 
spicuous character  in  the  financial  world,  well  known  in  financial  and 
business  circles.  Concededly  she  was  engaged  in  this  state  in  investing 
her  money,  not  only  in  long  term  securities,  but  in  collateral  notes. 
She  loaned  large  sums  of  money  for  the  erection  of  buildings  and  in 
financing  various  enterprises.  The  word  "finance"  is  defined  in  the 
Century  Dictionary  and  Encyclopedia  as  follows : 

''Finance:  The  science  of  monetary  business  or  affairs.  •  •  •  Finance: 
To  conduct  financial  operations ;  manage  finances  in  either  a  public  or  a  pri- 
vate capacity." 

The  testimony  clearly  shows  that  Mrs.  Green,  as  an  individual,  nego- 
tiated her  loans,  complained  about  rates  of  interest  offered  on  mort- 
gages, kept  a  large  amount  of  her  funds  invested  in  liquid  securities, 
thus  enabling  her  to  take  advantage  of  fluctuations  in  the  money  mar- 
ket, especially  in  respect  to  call  money,  and  was  otherwise  engaged  in 
this  state  as  a  money  lender.  The  president  of  the  Title  Guaranty  & 
Trust  Company  testified  that  decedent  was  a  very  frequent  visitor  at 
his  office,  purchased  mortgages  in  large  numbers,  and  that  her  son,  the 
.Colonel,  was  simply  a  messenger.  This  fact  the  latter  seems  to  admit 
in  his  'testimony,  as  he  says  he  consulted  his  mother  about  all  of  her 
investments. 

The  learned  surrogate,  in  considering  the  question  as  to  what  is 
meant  by  the  term  "business,"  seems  to  rely  largely  on  similar  situa- 
tions which  he  says  might  have  arisen  in  ancient  Rome.  The  surrogate 
says: 
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"It  is  very  dear. that  in  Roman  law  a  rich  woman  2.000  years  ago  might 
have  loaned  and  invested  and  reinvested  her  billions  of  sesterces  at  her  private 
cumbers,  or  private  office,  if  yon  please,  without  any  danger  of  being  classed 
by  the  public  authorities  with  the  negotiatores  and  accused  of  carrying  ox^ 
business,  provided  she  had  not  oi>ened  a  taberua  argentaria,  or  money  shop, 
where  the  public  could  resort  for  transactions  of  their  own." 

The  surrogate,  therefore,  bases  his  decision  that  the  decedeqt  was 
not  engaged  in  business  in  this  state  upon  the  fact  that  she  did  not  have 
a  public  place  of  business,  into  which  she  invited  the  public  for  the 
purpose  of  permitting  the  public  to  transact  in  such  place  their  own, 
business.  Surely  this  2,000  year  old  illustration  is  hardly  applicable 
to  the  instant  case.  Capitalists  of  the  present  day,  who  make  a  busi- 
ness of  loaaing  money^  would  hardly  think  of  opening  a  public  resort 
for  the  transaction  of  such  business.  It  would  seem  that  the  gigantic 
and  numerous  loans  made  by  the  decedent  from  her  liquid  estate  were 
operations  which  in  our  American  way  of  thinking  classes  the  decedent 
as  one  engaged  in  business.  It  is  hardly  consistent  with  our  American 
ideas  td  say  that  the  only  capitalists  who  are  engaged  in  business  are 
those  who  follow  the  vocation  of  money  lending  m  a  place  open  to  the 
public  for  such  purpose. 

It  is  true  that  decedent  had  no  office  open  to  the  public,  and  placed 
no  money,  lender's  sign  or  device  above  her  door^  Nevertheless,  her 
whereabouts  was  well  known,  and  she  was  frequently  and  constantly 
sought  by  those  who  would  borrow  her  money,  and  she  herself  went 
about  loaning  it.  In  fact,  the  evidence  is  replete  with  facts  showing 
decedent's  constant  and  persistent  endeavor  to  obtain  for  herself  lar- 
ger loans  and  good  securities  at  high  rates  of  interest.  Moreover,  she 
did  not  conduct  her  aflfairs  at  the  place  of  her  domicile,  but  voluntarily 
came  to  this  city  to  market  her  money,  and  here  she  made  it  her  con- 
stant business  to  loan  her  money  to  the  best  possible  advantage.  Had 
her  transactions  been  conducted  in  her  individual  name  in  a  public 
place  or  office,  she  would  undoubtedly  have  been  a  money  lender,  and 
therefore,  a  business  woman,  within  me  rule  laid  down  by  the  learned 
surrogate.  The  fact  that  decedent  transacted  her  business  in  a  manner 
peculiar  to  herself  does  not  alter  her  status.  She  and  her  property 
were  here  in  this  state,  under  the  protection  of  our  laws,  and  she  was 
operating  here  for  the  sole  purpose  of  obtainihg  the  greatest  return 
possible  from  her  vast  estate.    This  certainly  was  doing  business. 

The  evidence  now  before  this  court,  we  think,  conclusively  shows 
that  the  decedent  was  engaged  in  business  within  this  state,  within  the 
contemplation  of  section  220  of  the  Tax  Law.  The  greater  part  of  her 
qapital  was,  at  the  time  of  her  death,  in  the  form  of  credits  upon  the 
books  of  the  Westminster  Company.  The  fact  that  this  company  was 
concededly  orj§;anized  for  the  purpose  of  conducting  her  business,  and 
that  the  credits  on  its  books  were  taken  directiy  from  the  personal 
books  of  the  decedent,  shows,  we  think,  conclusively  that  all  of  those 
credits  were  capital  belonging  to  the  decedent  at  the  time  of  her  death, 
used  in  her  general  business  of  money  lending,  and  was  capital  invested 
in  her  business  within  the  state  of  New  York.  It  therefore  follows 
that  the  moneys  thus  invested  were  subject  to  taxation  under  section 
220  of  the  Tax  Law. 
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The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
matter  remanded  to  the  surrogate  for  appraisal  and  taxation  in:  ac- 
cordance herewith.    All  concur. 

Order  reversed,  with  $10  costs  and  disbursements,  and  proceeding 
remitted  to  surrogate  for  further  action  in  accordance  with  the  opin- 
ion of  this  court. 


(191  App.  IMv.  745) 

GREXNSLETE  v.  FKRGCJ80N. 

(Supreme  Ck)iirt,  Appellate  Division,  Third  Department    May  14,  1920.) 

1.  Partnenhip  «»257— -Surviving  paring  required  to  aeeiNint  for  partnenddi^ 

assets  only. 

A  sarvivliig  partner  is  required  to  accoimt  for  the  partnership  assets 
and  proceeds  thereof  only,  and  good  wiU  of  an  unsuccessful  firm  is  not 
considered. 

2.  Partnership  ^==>255(4) — ^Representative  of  deceased  partner  hel^  not  en- 

titled to  share  in  gafai  hi  business  made  on  survivor's  investment  of  added 
eapital. 

where,  shortly  before  death  of  a  partner,  an  inventory  showed  debts 
exceeded  assets,  and  after  his  death  a  second  inventory  showed  net 
assets  of  $63,  Jind  under  any  method  of  valuing  assets  his  indebtedness  to 
the  survivor  exceeded  his  interest,  and  his  widow  turned  the  business 
over  to  the  survivor,  who  carried  it  on  as  his  own,  the  latter  cannot  De 
required  to  account  for  profits  thereafter  made,  on  his  investment  of  addi- 
tional capital,  etc 

3.  Partnership  ^=»;255(4) — Surviving  partner  entitled  to  compensation  for 

carrying  on  business  with  consent  of  widow. 

Where  a  surviving  partner  carries  on  the  business  with  consent  of  the 
widow  of  deceased,  he  is  entitled  to  compensation. 

4.  Partnership  ^=»255(4)— If  representative  of  deceased  elects  to  share  in 

profits  of  continued  business,  survivor  is  entitled  to  reasonairte  compen- 
sation. 

If,  without  the  consent  of  the  representatives  of  the  deceased  partner, 
the  surviving  partner  continues  the  business  and  makes  a  profit,  the  estate 
is  bound  to  allow  reasonable  compensation,  if  it  elects  to  share  in  the 
gains  thus  made. 

6.  Partnership  ^=»255(4)— No  fixed  rule  as  to  compensation  of  partnw  wlio 
carries  on  the  business  after  dissolution  by  death. 

There  is  no  fixed  rule  of  law  as  to  the  right  to  compensation  of  a  part- 
ner who  carries  on  the  business  of  the  partnership  after  dissolution  by  the 
death  of  one  of  its  members,  and  each  case  must  be  decided  on  equitable 
principles,  and  compensation  cannot  be  allowed,  where  it  would  produce 
an  inequitable  result. 


6.  Partnership  ^=»255(4) — Survivor,  conthraing  business,  cannot  receive  < 

pensation,  unless  agreed  to  or  services  beneficial. 

A  surviving  partner,  who  continued  the  business  after  death  of  his 
copartner,  cannot  receive  compensation,  unless  there  was  an  agreement 
therefor,  or  his  services  were  very  beneficial  to  the  estate,  or  the  repre- 
sentatives of  the  deceased  partner  elected  to  share  in  the  profits. 

7.  Partnership  <d=»255(4)^-Representotives  of  deceased  held  not  entitled  to 

share  in  profits  of  continued  business,  if  less  than  value  of  survivor's  serv- 
ices. 

Where,  after  widow  of  deceased  partner  turned  over  partnership  busi- 
ness to  survivor,  there  being  no  net  assets,  good  will,  or  the  like,  and  the 
surviving  partner  invested  additional  capital  and  carried  on  the  business, 
representatives  of  the  deceased  partner  cannot  share  in  the  profits,  where 
they  were  less  than  the  value  of  the  services  of  the  surviving  partner. 

Woodward  and  Kiley,  JJ.,  dissenting. 
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Appeal  from  Trial  Term,  Fulton  County. 

Action  by  Ethel  Greenslete,  a$  administratrix  of  the  goods,  chat- 
tels, and  credits  of  William  H.  Greenslete,  deceased,  against  Walter 
A.  Fei^son,  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Keck  &  Littdl,  of  Johnstown  (J.  Keck,  of  Johnstown,  of  counsel), 
for  appellant. 
Harry  M.  Garvcy,  of  Utica,  for  respondent, 

JOHN  M.  KELLOGG,  P.  J.  [1]  The  defendant  had  carried  on  the 
grocery  store,  in  the  little  village  of  Broadalbin,  for  about  16  years. 
The  title  to  the  store  building  and  the  fixtures  was  in  him  and  his 
wife.  Greenslete  had  been  his  clerk  for  several  years,  and,  on  the 
15th  day  of  September,  1915,  was  admitted  as  an  equal  partner  in 
the  business ;  each  contributing  $500,  and  the  firm  renting  the  store 
and  fixtures.  Greenslete  died  December  4,  1916,  leaving  the  plaintiif, 
his  widow,  the  only  person  interested  in  his  estate.  The  partners  made 
an  inventory  November  26,  1916,  at  retail  prices,  which  showed  that 
the  firm  debts  exceeded  its  assets  by  $400.  Plaintiff's  father-in-law, 
for  her  and  with  her  consent  and  approval,  and  the  defendant,  each 
selected  an  appraiser,  and  the  appraisers  on  March  5,  1917,  inventoried 
the  firm  assets  and  liabilities — the  stock  on  hand  at  $2,202.35;  ac- 
counts, $1,151.11;  total  assets,  $3,353.46;  total  liabilities,  $3,290.12; 
apparent  net  assets,  $63.34.  The  accounts  were  all  treated  as  cash; 
the  stock  was  inventoried  at  cost.  The  stock  was  retailed  at  from  18 
to  20  per  cent,  above  cost,  and  if  we  add  20  per  cent,  of  the  cost  of  the 
stock  to  the  inventory  it  would  represent  the  largest  amount  which 
by  any  possibility  could  be  realized  from  the  firm  assets,  if  sold  at  retail 
without  expense.  That  would  make  the  net  assets  ^$503.81,  of  which 
one-half  would  be  $251.90.  The  accounts  were  not  all  collectible. 
The  findings  of  the  court,  upon  ample  evidence,  establidi  an  indebted- 
ness from  the  deceased  partner  to  the  defendant,  on  account  of  the 
partnership  business,  of  $274.08,  and  clearly  demonstrate  that,  uppn 
the  most  favorable  view  to  the  plaintiff,  she  had  no  interest  in  the 
partnership  business.  All  that  can  be  required  of  a  surviving  partner 
is  to  account  for  the  partnership  assets  and  the  proceeds  thereof. 
The  history  of  the  partnership,  and  its  want  of  success,  eliminate  any 
discussion  of  good  will  from  the  case. 

[I]  Being  unable  to  sell  the  business,  the  defendant  used  about 
$1,600  of  his  own  money  to  buy  other  merchandise,  making  the  pur- 
chases in  his  own  name,  and  doing  the  business  in  his  own  name  and 
in  his  own  store.  He  believed  the  business  was  his,  and  carried  it  on 
as  his  own.  He  swears  that  the  father-in-law,  in  the  plaintiff's  behalf, 
turned  the  business  over  to  him.  No  administration  was  taken  upon 
the  estate  of  the  deceased  partner  until  December  10,  1917.  This  ac- 
tion was  brought  March  8,  1918,  for  an  accounting  of  the  copartner- 
ship business,  and  resulted  in  a  judgment,  September  8,  1919,  for 
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plaintiff  of  $845.01  for  her  interest  in  the  copartnership  business, 
together  with  costs,  $230.91.  The  referee  finds  that  the  defendant 
acted  without  the  advice  of  counsel  and  in  good  faith,  and  that  he  dis- 
posed of  the  assets  to  the  best  advantage.  It  is  difficult  to  understand 
how  the  plaintiff's  interest  in  the  property,  which  was  worthless  in 
March,  1917,  could  materialize  in  this  very  substantial  judgment. 
After  the  inventory,  the  plaintiff,  while  she  was  living  at  Broadalbin 
for  some  months,  traded  at  the  store  for  cash,  as  any  other  customer 
would. 

The  alleged  profits  arise  from  the  defendant  carrying  on  his  own 
business  in  his  own  store,  with  his  own  capital.  The  fact  that  he  was 
the  stlrviving  partner  did  not  prevent  him  from  again  engaging  in  the 
grocery  business  and  using  his  store  and  fixtures.  He  did  not  use 
the  firm's  credit  or  name,  but  the  business  was  entirely  his,  and  the 
carrying  on  of  the  business  was  to  the  advantage  of  the  firm  in  mar- 
keting the  goods,  which  were  not  otherwise  salable,  for  a  reasonable 
price.  The  judgment  is  erroneous,  and  a  court  of  equity  cannot  allow 
it  to  stand  when  it  is  so  unjust,  giving  the  plaintiff,  without  reason, 
the  fruits  of  defendant's  labor.  Bryant  v.  Gay,  88  Hun,  614,  34 
N.  Y.  Supp.  632;  Id.,  153  N.  Y.  655,  47  N.  E.  1105.  It  is  apparent 
that  the  plaintiff,  her  father-in-law,  and  the  defendant,  after  the  in- 
ventory, imderstood  that  she  had  no  further  interest  in  the  business, 
and  the  conduct  of  each  party  makes  that  fact  plain..  Defendant 
swears  that  after  the  inventory  he  told  the  father-in-law: 

*'We  were  wortb  just  $63.34 :  that  he  could  take  the  $63  and  the  store,  and 
I  would  sell  the  fixtures  for  $100  less  than  they  cost  us ;  and  he  told  me  I  conld 
have  the  store,  as  he  didn't  want  to  go  In  the  grocery  business." 

There  was  no  satisfactory  denial  of  this  conversation,  and  the  ref- 
eree should  have  found  that  the  business  was  turned  over  to  defendant 

[3-7]  If  the  business  was  continued  with  the  consent  of  the  widow, 
the  defendant  is  entitled  to  compensation  for  earning  the  profits  she 
claims. 

"Care  should  be  taken  to  distinguish  between  the  cases  arising  over  claimi 
for  compensation  for  winding  up  the  affairs  of  a  partnership  which  has  been 
dissolved  and  those  arising  over  claims  for  compensation  for  continuing,  after 
the  death  of  a  partner,  the  business  of  the  firm,  pursuant  to  the  articles,  or 
with  the  consent  of  the  personal  representative  of  the  deceased  partner  who 
receives  the  profits  arising  from  the  continuation  of  the  business.  Robinson  v. 
blmmons,  146  Mass.  167, 15  N.  R.  558, 4  Am.  St  Rep.  2d9,  is  a  type  of  this  class 
of  cases."    Burgess  v.  Badger,  82  Hun,  488.  493,  31  N.  ST.  Supp.  614. 

''If,  without  the  consent  of  the  representatives  of  the  deceased  partner,  the 
surviving  partner,  at  his  own  risk,  continues  the  business  and  makes  a  profit, 
the  estate  is  bound  to  allow  reasonable  compensation  if  it  elects  to  share  In  the 
gains  thus  made."  20  Ruling  Case  I^aw,  p.  1000 ;  Gonsaul  v.  Oummlngs,  222  U. 
S.  262.  32  Sup.  Ct.  83,  56  L.  H.  192. 

"There  is  no  fixed  rule  of  law  as  to  the  rights  of  compensation  to  partners 
who  carry  on  the  business  of  a  partnership  after  the  death  of  one  of  the 
members.  Each  case  must  be  decided  on  equitable  principles,  appropriate  to 
the  facts  of  the  case.  *  *  *  But  there  are  many  exceptions  to  the  rule  [that 
compensation  is  not  allowable],  where  the  courts  recognize  that  the  rule  as 
applied  to  the  facts  would  produce  an  inequitable  result.  Nothing  can  move 
a  court  of  equity,  but  equity  and  good  conscience."  Stem  v.  Warren,  185  App. 
Div.  823,  833,  834.  174  N.  Y.  Supp.  36,  37. 
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"For  Mb  services  in  Gontiniiing  the  business,  the  survivor  will  not  be  al- 
lowed to  charge  unless  there  is  an  agreement  therefor,  unless  the  court  is 
satisfied  that  the  services  have  been  very  beneficial  to  the  estate  or  unless  the 
representatives  of  the  deceased  partner  elect  to  share  in  the  profits."  30  Cyc. 
640. 

These  views  are  not  opposefl  to  Clausen  v.  Puvogel,  114  App.  Div. 
455,  100  N.  Y.  Supp.  49.  There  the  surviving  partner  was  also  the 
administrator,  and  he  was  limited  to  an  administrator's  fees.  The 
other  cases  referred  to  are  not  in  the  way  when  the  facts  of  each  case 
are  fully  understood.  No  case  has  its  brother ;  ^  good  common  sense 
and  good  conscience  are  the  best  guides  in  determining  what  a  court 
of  equity  should  do  in  any  particular  case.  Equity  will  not  compel  an 
unjust  and  unreasonable  result. 

The  defendant,  in  carrying  on  his  grocery  business  from  the  date  of 
the  March  inventory  to  the  judgment,  has  made  a  profit  of  $2,194.84, 
and  the  evidence  shows  beyond  contradiction  that  his  services  were 
worth  $2,496,  for  which  credit  is  denied.  In  other  words,  >yith  his 
money  and  credit  and  services,  the  business  has  not  earned  him  rea- 
sonable wages.  The  judgment  gives  the  plaintiff  substantially  one- 
half  of  his  earnings,  less  certain  indebtedness  which  concededly  was 
due  him.  Adopting  the  view  most  favorable  to  the  plaintiff,  she  can- 
not appropriate  the  fruits  of  defendant's  service  for  18  months  without 
compensation,  and  a  reasonable  compensation  for  his  services  leaves 
the  business  where  it  was  when  the  inventory  was  taken — ^insolvent. 
The  judgment  should  be  reversed  with  costs,  and  the  complaint  dis- 
missed, with  costs. 

Judgment  reversed  on  the  law  and  facts,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.  This  court  disapproves  of  findings  of 
fact  numbered  8  and  9.  All  concur,  except  WOODWARD,  J.,  who 
dissents,  with  an  opinion  in  which  KILEY,  J.,  concurs. 

WOODWARD,  J.  (dissenting).  The  complaint  alleges  that  in  the 
month  of  September,  1915,  the  defendant  and  one  William  H.  Green- 
slete  entered  into  a  copartnership  for  the*  purpose  of  engaging  in  the 
grocery  business  in  the  village  of  Broadalbin,  N.  Y.,  under  Uie  firm 
name  and  style  of  Ferguson  &  Greenslete;  that  the  agreement  pro- 
vided that  each  should  contribute  $500  as  capital,  and  that  the  defend- 
ant should  contribute  the  use  of  store  fixtures,  while  Greenslete  was 
to  furnish  a  horse  and  delivery  wagon  for  the  use  of  the  business,  and 
that  the  profits  should  be  equally  divided  between  them ;  that  the  co- 
partnership thus  instituted  continued  until  the  death  of  William  H. 
Greenslete  on  the  4th  day  of  September,  1916;  that  at  the  time  of  his 
death  and  the  termination  of  the  copartnership  there  were  certain  as- 
sets, the  amount  of  which  are  unknown  to  the  plaintiff,  as  well  as 
liabilities,  which  are  also  unknown ;  that  the  plaintiff  was  duly  made 
administratrix  of  the  estate  of  William  H.  Greenslete ;  that  from  the 
time  of  the  deatb  of  the  said  Greenslete  the  defendant  has  continued 
individually  in  the  possession  of  s^id  store  and  said  business,  and  has 
continued  to  manage  and  carry  on  said  business,  and  to  dispose  of  said 
stock  in  trade,  and  to  collect  the  debts  and  things  in  action,  and  to 
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pay  debts  and  liabilities  of  said  firm  out  of  the  avails  thereof,  and 
he  has  collected  large  sums,  the  amount  of  whidi  the  plaintiff  does  not 
know  and  cannot  ascertain ;  that  said  business  so  carried  on  and  man- 
aged, and  its  good  will,  have  increased  in  value,  and  the  net  profits  of 
the  same  have  been  large,  although  their  amount  is  unknown  to  plain- 
tiff, and  cannot  be  ascertained;  that  the  plaintiff  has  requested^of 
said  defendant  a  statement  and  account  of  said  copartnership  trans- 
actions, which  defendant  has  refused  to  give,  and  that  no  final  settle- 
ment of  the  accounts  of  said  partnership  has  ever  been  made,  and  that 
upon  a  final  accounting  a  balance  will  be  found  to  be  due  from  the 
defendant  to  the  plaintiff.  It  is  then  alleged  that  the  plaintiff  has  no 
adequate  remedy  at  law,  and  asks  for  an  accounting  and  the  usual 
relief. 

The  answer  admits  the  partnership,  but  asserts  that  at  the  time  of 
the  death  of  Greenslete  the  debts  exceeded  the  assets  of  the  firm; 
admits  that  the  defendant  has  continued  the  business  and  that  no  final 
account  has  been  made,  but  alleges  that  the  plaintiff  has  received  state- 
ments and  full  information  of  the  condition  of  the  assets,  accounts,  etc., 
of  such  copartnership  as  far  as  it  has  been  possible  to  ascertain  or 
know  the  same.  The  answer  then  sets  up  some  alleged  failures  on 
the  part  of  Greenslete  to  fulfill  all  the  terms  of  the  partnership  agree- 
rrient,  and  then  "for  another  further  and  separate  answer  and  de- 
fense to  the  complaint  herein  alleges  that  he  as  the  sole  surviving  part- 
ner of  the  said  William  H.  Greenslete,  deceased,  has,  as  he  is  in- 
formed and  believes  true,  the  sole  right  and  power  to  wind  up  the 
affairs  of  said  partnership  business  and  convert  the  remaining  assets 
thereof  into  money,  collect  the  outstanding  accounts,  and  pay  the  debts 
owing,  and  thereafter  make  distribution  of  any  remaining  proceeds,  if 
such  there  be,  to  the  plaintiff,  who  is  the  wife  and  legal  representative 
of  her  intestate,  and  this  defendant;  that  he  has  since  the  death  of  the 
plaintiff's  intestate  proceeded  with  reasonable  diligence  so  to  do,  but 
has  been  unable  to  accomplish  it,  in  that  he  has  been  unable  to  col- 
lect all  of  the  outstanding  claims  and  book  accounts,  and  also  convert 
all  of  the  merchandise  assets  into  money  and  pay  debts  owing  by  such 
copartnership;  that  some  of  said  debts  are  still  owing,  and  he  be- 
lieves can  and  will  be  within  a  reasonable  time  collected,  and  that  the 
merchandise  assets  will  also  within  a  reasonable  time  be  sold  at  a  rea- 
sonable price  and  converted  into  money  without  sacrifice,  which  will 
doubtless  result  in  case  he  is  forced  to  sell  the  $ame  at  public  auction," 
etc. 

Upon  the  trial  of  the  action  the  defendant  appears  to  have  taken 
the  position  that  it  appeared  from  a  certain  inventory  of  March  5, 
1917,  about  four  months  after  the  death  of  Greenslete,  that  the  firm 
was  insolvent,  and  that  the  defendant  thereupon  took  over  the  busi- 
ness and  conducted  it  in  his  own  name,  mingling  new  goods  with  those 
then  in  stock  for  the  purpose  of  closing  out  the  goods  without  sac- 
rifice. In  other  words,  the  position  of  the  defendant  is  that,  the  in- 
ventory having  disclosed  that  the  firm  was  insolvent,  he  was  at  liberty 
to  terminate  the  relationship  of  a  surviving  partner,  and  to  purchase 
goods  in  his  own  name,  and  to  sell  them  in  connection  with  the  old 
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stocky  and  thus  to  close  up  the  business.  This  is  likewise  the  attitude 
upon  this  appeal;  the  learned  referee  having  given  judgment  in  favor 
of  the  plaintiff. 

This  position  is  wholly  untenable.  The  defendant,  upon  the  death 
of  his  copartner,  became  the  legal  owner  of  the  partnership  assets, 
charged  with  the  duty  of  closing  up  the  aflFairs  of  the  concern  and 
paying  over  to  the  ^tate  of  the  deceased  partner  a  just  portion  of  the 
excess,  if  any,  remaining  after  the  partnership  obligations  were  dis- 
charged. In  other  words,  a  copartnership  imposes  upon  each  partner 
the  duties  and  obligations  of  a  fiduciary  as  between  themselves  while 
living,  and  upon  the  death  of  either  of  them  the  survivor  continues  to 
occupy  that  fiduciary  relationship  to  the  estate  of  the  deceased  part- 
ner; he  is  bound  to  exercise  the  utmost  good  faith,  and  cannot  deal 
with  the  assets  for  his  own  benefit. 

''It  is  a  well-settled  and  salutary  rule,"  say  the  court  in  Dutton  y.  Willner, 
62  N.  T.  312,  818,  "that  *a  person  who  tuidertakes  to  act  for  another  in  any 
matter  shaU  not,  In  the  same  matter,  act  for  himself.'  It  is  only  by  a  rigid 
adheraice  to  this  simple  rule  that  all  temptation  can  he  removed  from  one 
acting  in  a  fiduciary  capacity  to  abuse  his  trust,  or  seek  his  own  advantage  in 
the  position  which  it  affords  him.  One  consequence  of  a  violation  of  the 
rule  is  that  the  agent  must,  at  the  option  of  his  principal,  account  to  him  for 
any  profit  he  may  have  made  by  the  transaction.  It  matters  not  how  fair 
the  conduct  of  the  agent  may  have  been  in  the  particular  case,  nor  that  the 
principal  would  have  been  no  better  off  if  the  agent  had  strictly  executed  his 
power,  nor  that  the  principal  was  not  in  fact  injured  by  the  intervention  of 
the  agent  for  his  own  benefit  If  the  agent  deals  with  the  subject-matter  of 
his  agency*  or,  by  departing  from  the  instructions  of  his  principal,  obtains  a 
better  result  than  could  have  been  obtained  by  following  them,  the  principal 
can  daim  tfie  advantage  thus  obtained,  even  though  the  a^ent  may  have  con- 
tributed his  own  funds  or  responsibility  in  producing  the  result  The  rule 
which  places  it  beyond  the  power  of  the  agent  to  profit  by  such  transactions 
Is  founded  upon  considerations  of  policy,  and  is  intended,  not  merely  to  afford 
a  remedy  for  discovered  frauds,  but  to  reach  those  which  may  be  concealed, 
and  also  to  prevent  them,  by  removing  from  agents  and  trustees  all  induce- 
ment to  attempt  dealing  for  their  own  benefit  in  matters  which  they  have 
undertaken  for  others,  or  to  which  their  agency  or  trust  relates  [citing  au- 
thorities]. All  profits  and  every  advantage,  beyond  lawful  compensation 
made  by  an  agent  in  the  business,  or  by  dealing  or  speculating  with  the  effects 
of  his  principal,  though  in  violation  of  his  duty  of  agent,  and  though  the  loss, 
if  one  had  occurred,  would  have  fallen  on  the  agent,  are  for  the  benefit  of  the 
principal."  Ridgely  v.  Keene,  134  App.  Dlv.  647,  649,  119  N.  T.  Supp.  461; 
Bain  v.  Brown.  56  N.  T.  285,  288,  289. 

"The  rule  applies  where  there  is  a  confidential  relation  between  parties, 
creating  or  tending  to  produce  a  conflict  of  duty  and  interest  by  a  trustee  or 
agent  in  dealings  or  transactions  relative  to  the  subject-matter  of  his  trust  or 
agency."  Lingke  v.  Wilkinson,  57.  N.  Y.  445,  450,  451;  Taylor  v.  El^a,  47 
App.  Wr.  343,  346,  affirmed  170  N.  T.  571. 

"When  agents,  and  others  acting  in  a  fiduciary  capacity,  understand  that 
these  rules  will  be  rigidly  enforced,  eveiji  without  proof  of  actual  fraud,  the 
honest  will  keep  elear  of  all  dealings  faHIng  within  their  prohibition,  and 
those  dishonestly  inclined  will  eondlude  that  it  is  useless  to  exercise  their  wits 
in  contrivances  to  evade  it"    Bain  v.  Brown,  supra. 

In  the  case  now  before  us  the  defendant,  occupying  a  fiduciary  re- 
lation, has  concededly  mingled  the  assets  of  the  copartnership  with 
goods  purchased  on  his  own  account  and  sold  from  the  same  store,  and 
within  the  influence  of  the  firm  good  will,  that  prevailed  before  the 
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death  of  the  partner.  He  has  made  a  profit  out  of  the  transaction, 
though  his  alleged  inventory  of  the  5th  of  March,  1917,  indicated 
an  insolvent  concern.  He  has,  by  his  own  admissions^  failed  to  dis- 
charge the  obligations  of  a  surviving  partner,  and  we  see  no  reason 
why  the  law  should  not  take  its  course  as  applied  by  the  referee  in 
this  case. 
The  judgment  appealed  from  should  be  affirmed. 


(Ill  Misc.  Rep.  658) 

BUBEL  BROS.,  Inc.,  et  al.  v.  DmiONT  COAL  &  ICE  CO.,  Ine. 

(Supreme  Court,  Special  Term,  Kings  Ck)unt7.    May  7,  1920.) 

1.  Covenants  ^=^9(1),  70— Do  not  run  with  land  unless  there  is  privity. 

Owner's  covenant  not  to  use  land  for  a  certain  purpose  does  not  run 
with  the  land  and  bind  a  subsequent  purchaser,  unless  privity  of  estate 
exists  between  such  purchaser  and  covenantee;  and  such  privity  can 
exist  only  in  case  the  agreement  is  and  can  be  r^;arded  as  an  instrument 
of  conveyance  or  grant  of  an  easement. 

Z.  Easements  ^=>3(1)— Are  covenants  running  with  land. 

The  grant  of  an  easement  is  in  nature  and  substance  a  covenant  running 
with  the  land. 

3.  Easements  <S=»12(2)— Use  of  word  ''grant"  not  essential. 

The  use  of  the  word  "grant"  is  not  essential  to  creation  of  an  easement. 

4.  Covenants  <&=>60^Easement8  <&=»12(l)^^ontraet  essentially  personal  does 

not  create  an  easement  or  covenant  running  with  land,  althongh  tt  so  pro- 
vides. 

That  which  is  essentially  a  personal  contract  cannot  be  made  into  either 
an  easement  or  a  covenant  running  with  the  land,  by  a  stipulation  between 
the  parties  to  the  contract  that  it  shall  be  an  easement  or  covenant  running 
with  the  land. 

5.  Easements  <&»1— Must  he  necessary  or  useful  to  enjoyment  of  dominant 

tenement. 

Easement  rights  are  not  such  rights  as  would  be  of  merely  i>ersonal 
benefit  to  one  who  happens  to  be  owner  6t  the  dominant  tenement,  but 
must  be  necessary  or  useful  to  the  enjoyment  of  dominant  tenement  itself, 
whoever  may  be  the  owner  of  it 

6.  Covenants  ^==>70 — ^Restrictive  covenants  as  to  use  of  residence  property  are 

easements. 

Restrictive  covenants  against  the  use  of  property  for  business  purposes, 
when  made  fbr  the  benefit  of  residential  property,  have  the  essential  qual- 
ity of  easements,  in  that  they  are  for  the  benefit  of  the  dominant  tenement. 

7.  Easements  <S^=^61(3)— Against  use  for  business  not  enforced  in  equity  when 

not  beneficial. 

Enforcement  of  restrictions  or  easelnents  against  the  use  of  land  for 
business  in  a  court  of  equity  is  dependent  on  the  continuance  of  conditions 
which  make  its  observance  beneficial  to  the  dominant  tenement 

8.  Covenants  ^=»69  (3)— Easements  ^=^13— Restrictive  covenant  not  to  use 

land  for  oertain  business  hdd  a  personal  agreem^t. 

Coal  and  ice  company's  agreement  with  adjoining  owner,  which  had 
made  contract  to  sell  its  land  to  other  persons  contemplating  entering  the 
coal  and  ice  business,  whereby  adjoining  owner  agreed  that  land  would 
not  be  used  for  such  business,  and  that  such  agreement  should  constitute 
a  covenant  running  with  the  land,  ?ield  a  personal  contract  to  prevent 
comx>etition,  and  not  an  easement  or  covenant  running  with  the  land. 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  iDdezes 
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$•  CoTOUuiis  €b»94^Mbj  be  enforoed  against  alienee  aside  from  exlslenee  of 
an  easement. 

Equity  will  sometimes  impose  the  burden  of  a  coveaant  relating  to  land 
on  the  alienee  of  such  lands,  on  principles  altogether  aside  from  the  exist- 
ence of  an  easement,  or  the  capacity  of  a  covenant  to  adhere  to  the  title, 
when  equitiea  arising  from  the  facta  and  cirenmatances  of  the  particular 
case  warrant  the  court  in  so  doing. 

10.  Covenants  ^=»53— Easements  ^»2*-Cannot  be  created  unless  recagnbEed 
by  law. 

Owner  cannot  create  new  kinds  of  easements,  or  covenants  running 
with  the  land,  which  are  not  authorized  or  recognised  by  law. 

11.  Injnnctlon  ^=^S— Restrictive  covenants  not  enforced  by  eQulty,  if  contra- 
ry to  public  policy  or  interest. 

Thoi^h  equity  is  not  controlled  entirely  by  the  strict  rules  of  law  re- 
lating to  easements  and  covenants  running  with  the  land,  and  will  depart 
therefrom  if  the  equities  of  a  particular  case  require  it,  it  will  never  in- 
terfere by  way  of  injunction  or  in  any  manner  to  enforce  restrictive  cove- 
nants, when  convinced  that  they  could  receive  no  support  or  countenance 
at  law,  because  contrary  to  its  policy  and  in  conflict  with  public  interest. 

12.  Injunction  «=»62(1)— Covenants  as  to  use  of  land  not  to  be  enforeed, 
v^ere  contrary  to  public  policy. 

(Covenant  forbidding  the  use  of  land  for  certain  business,  made  for  bene- 
fit of  adjoining  owner  engaged  in  such  business,  will  not  be  enforced  by 
injunction,  since  to  so  do  would  be  to  give  adjoining  owners  a  monopoly. 

13.  Injonctlon  ^^4 — ^Not  to  l)e  granted,  where  contrary  to  public  interest. 

Injunctive  relief  may  be  refused,  where  the  granting  of  it  would  be  d'zt- 
rimental  to  public  interest  and  welfare. 

Action  by  Rubel  Bros.,  Incorporated,  and  another,  against  the  Du- 
mont  Coal  &  Ice  Company,  Incorporated.    Judgment  of  dismissal. 

See,  also,  110  Misc.  Rep.  32,  180  N.  Y.  Supp.  662. 

S.  A.  Telsey,  of  Brooklyn,  for  plaintiffs. 

Joseph  H.  Kutner  and  Alfred  G.  Reeves,  both  of  New  York  City, 
for  defendant. 

SCUDDER,  J.  This  action  is  brought  to  enjoin  defendant  the 
Dumont  Coal  &  Ice  Company,  Incorporated,  from  carrying  on  a  coal 
and  ice  business  on  a  piece  of  land  owned  by  it.  The  action  is  based 
upon  an  agreement  entered  into  on  September  16,  1916,  between  a 
prior  owner  of  defendant's  land,  the  Empire  City  Lumber  Company, 
and  the  respective  owners  of  two  adjacent  parcels  of  land,  name- 
ly, the  plaintiff  Albert  H.  Ackerman,  and  the  Rockview  Coal  &  Ic^ 
Company,  the  predecessor  in  title  of  the  land  owned  by  the  plaintiffs, 
Rubel  Bros.,  Incorporated. 

The  recital  of  this  agreement  contained  a  description  of  each 
of  the  parcels  of  land  of  the  parties  to  it,  and  a  statement  to  the  effect 
that  it  was  the  desire  of  the  parties  to  restrict  the  use  of  the  land 
of  the  Empire  City  Lumber  Company  against  the  use  of  said  land 
for  the  conduct  of  any  business  for  the  vending  of  coal  and  ice,  for 
the  benefit,  respectively,  of  the  lands  of  the  two  other  parties  to  the 
agreement,  and  that  the  lands  of  each  of  said  parties  should  become 
dominant  tenements,  a'nd  the  land  of  the  Empire  City  Lumber  Com- 
pany should  become  the  servient  tenement.     The  consideration  re- 

^3»For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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cited  was  $1  and  other  good  and  valuable  consideration.  By  this 
agreement  the  Empire  City  Lumber  Company,  for  itself,  its  suc- 
cessors, and  assigns,  covenanted  in  substance  and  effect  that  there 
should  not  be  maintained  upon  its  land  any  track,  switch,  or  siding 
for  transporting  or  conveying  of  coal  or  ice,  and  that  no  structure 
would  be  erected  or  maintained  thereon  for  the  transacting  of  any 
coal  of  ice  business,  and  that  neither  coal  nor  ice  would  be  kept  or 
stored  upon  the  land  for  the  purpose  of  dealing  therein,  and  that 
no  coal  or  ice  business,  wholesale  or  retail,  would  be  conducted  on 
said  land,  imtil  January  1,  1937.  It  was  further  covenanted  that 
the  aforesaid  covenant  should  be  binding  upon  the  Empire  City  Lum- 
ber Company,  its  successors  and  assigns,  and  inure  to  the  joint  benefit 
of  the  other  parties  to  the  agreement,  their  successors  and  assigns, 
and  should  be  binding  upon  and'  run  with  the  land  of  the  Empire  City 
Lumber  Company,  and  should  be  in  each  and  every  respect  a  covenant 
running  with  the  land.  The  agreement  was  imder  seal,  and  was  re- 
corded shortly  after  its  execution. 

In  order  to  understand  the  meaning  and  the  purpose  of  the  agree- 
ment, and  the  relation  to  it  of  the  parties  to  the  action,  it  is  necessary 
to  give  an  outline  of  the  facts  and  circumstances  which  attended  its 
execution  and  the  subsequent  events.  The  properties  of  the  several 
parties  to  the  agreement  were  located  in  a  section  of  the  borough  of 
Brooklyn  known  as  EaSt  New  York.  They  adjoined  the  Long  Island 
Railroad,  and,  by  reason  of  the  fact  that  they  could  be  connected 
with  the  railroad  by  sidings,  all  of  them  were  peculiarly  available 
for  conducting  upon  them  of  a  coal  and  ice  business. 

The  Rockview  Coal  &  Ice  Company,  one  of  the  parties  to  the  agree- 
ment, was  owned  and  controlled  by  two  brothers,  Samuel  and  Isidore 
Rubel.  They,  in  the  name  of  the  corporation,  conducted  on  its  prem- 
ises a  large  retail  coal  business.  Although  the  plaintiff  Ackerman  was 
a  party  to  the  agreement,  he  seems  to  have  acted  at  the  instigation  or 
in  aid  of  Rubel  Bros.  During  the  pendency  of  the  present  action,  he 
conveyed  his  premises  to  the  plaintiff  Rubel  Bros.,  Incorporated,  and 
he  is  no  longer  a  party  in  interest.  It  would  therefore  seem  unnec- 
essary io  consider  its  connection  with  the  transaction.  The  Empire 
City  Lumber  Company,  the  covenantor  in  the  agreement,  conducted 
a  lumber  business  on  its  premises,  and  was  not  engaged  in  the  coal 
and  ice  business.  At  the  time  of  entering  into  the  agreement,  it  was 
in  an  insolvent  condition,  and  had  a  $10,000  mortgage  on  its  property. 

It  seems  that  prior  to  the  securing  of  this  restrictive  agreement 
by  the  Rubel  Bros,  from  the. Empire  City  Lumber  Company,  some  30 
small  coal  dealers  or  peddlers,  who  were  customers  of  Rubel  Bros, 
and  had  become  dissatisfied,  associated  themselves  together  for  the 
purpose  of  organizing  a  company  of  their  own  from  which  to  purchase 
coal.  They  obtained  a  contract  for  the  purchase  of  the  property  of 
the  Empire  City  Lumber  Company,  with  the  object  of  using  it  aS 
the  place  of  business  of  the  proposed  company,  and  thereafter  incor- 
porated a  company  under  the  name  of  the  Municipal  Coal  Company, 
and  assigned  the  contract  to  it.  Shortly  prior  to  the  time  set  for 
the  closing  of  this  contract  of  sale,  on  the  day  before  or  the  same  day. 


Digitized  by 


Google 


Sup.  Ct.)  BUBBL  BROS  V.  DtJMONT  COAL  A  ICE  CO.  207 

(182  N.T.&) 

the  Empire  City  Lumber  Company  executed  the  above-mentioned 
agreement  restricting  the  use  of  its  property  for  a  coal  and  ice  busi- 
ness. 

It  seems  to  me  that  the  evidence  establishes  that  Samuel  Rubel, 
who  acted  for  the  covenantees  in  procuring  the  restrictive  agreement, 
had  knowledge  of  the  contract  of  the  Empire  City  Lumber  Company 
with  the  associated  small  dealers,  and  that  the  principal  purpose  or 
object  of  the  restrictive  agreement  was  to  defeat  the  consummation 
of  the  sale  of  the  land  and  the  conveyance  to  the  Municipal  Coal  Com- 
pany. The  Empire  City  Lumber  Company  was  insolvent.  Its  prop- 
erty was  subject  to  a  first  mortgage  of  $10,000.  It  was  under  con- 
tract to  sell  its  property  to  the  Municipal^ Coal  Company  subject  to 
that  mortgage  only.  For  three  thousand  dollars  paid  to  it  by  the 
Rubels,  the  insolvent  Empire  City  Lumber  Company  was  induced 
to  not  only  execute  the  restrictive  agreement  on  the  use  of  its 
property,  but  also  a  second  mortgage  for  $3,000,  thereby  placing 
itself  in  a  position  where  it  could  not  perform  its  contract  with 
the  Municipal  Coal  Company  and  of  willfully  violating  that  con- 
tract. The  Municipal  Cbal  Company  rejected  title,  and  at  once  com- 
menced an  action  against  the  Empire  City  Lumber  Company  for 
specific  performance,  with  the  alternative  relief  in  money  damages. 
The  action  resulted  in  a  judgment  in  favor  of  the  Municipal  Coal 
Company  for  little  over  $1,700.  This  judgment  was  docketed  on  April 
•20,  1917. 

On  November  26,  1917,  an  action  wa^  commenced  by  one  Belanow- 
sky  to  foreclose  the  $10,000  first  mortgage.  Before  the  foreclosure 
action  had  proceeded  to  judgment,  said  Rubel  Bros,  purchased  the 
mortgage  and  caused  it  to  be  assigned  to  a  person  designated  by 
them.  The  assignee  was  substituted  as  party  plaintiflf,  and  judgment 
was  entered,  directing  the  referee  to  sell  the  premises  subject  to  the 
restrictive  covenant.  At  the  sale  the  Municipal  Coal  Company  filed  a 
written  protest  against  having  the  property  sold  subject  to  the  restric- 
tion. The  bidding  was  between  Rubel  Bros.,  Incorporated,  and  the 
Municipal  Coal  Company.  Rubel  Bros.,  Incorporated's,-last  bid  was 
$13,450,  a  sum  apparently  sufficient  to  cover  the  $10,000  first  mort- 
gage, the  $3,000  second  mortgage  and  the  foreclosure  expenses.  The 
Municipal  Coal  Company  had  its  $1,700  judgment  to  protect;  the 
judgment  having  been  recovered  subsequent  to  the  making  and  re- 
cording of  the  second  mortgage.  On  a  bid  of  $13,500,  the  property 
was  struck  down  to  the  Municipal  Coal  Company. 

After  such  purchase  the  Municipal  Coal  Company  made  applica- 
tion to  the  court  to  direct  the  referee  to  give  it  a  deed  without  the 
provision  that  the  premises  were  conveyed  subject  to  the  restrictive 
covenant.  This  application  was  denied,  and  thereafter  the  Municip^ 
Coal  Company  accepted  a  referee's  deed  conveying  the  premises  sub- 
ject to  the  restriction.  In  the  surplus  money  proceeding  which  fol- 
lowed the  foreclosure  sale,  priority  was  given  to  the  judgment  of 
the  Municipal  Coal  Company  over  the  second  mortgage,  on  the  ground 
that  Rubel  Bros,  had  caused  said  mortgage  to  be  placed  upon  the. 


Digitized  by 


Google 


208  182  NEW  YOSK  BUPPLBMSNT  (Sup.  Ct. 

property  in  fraud  of  the  rights  of  the  Municipal  Coal  Company  under 
its  contract  with  the  Empire  City  Lumber  Company. 

The  Municipal  Coal  Company  recorded  its  deed  of  the  property 
from  the  referee  on  March  7,  1918.  It  did  not  attempt  to  carry  on 
a  coal  and  ice  business  upon  the  property.  On  December  17,  1918, 
it  conveyed  the  property  to  one  Moses  Molach,  and  on  February  13, 
1919,  Molach  conveyed  it  to  the  defendant,  ,the  Dumont  Coal  &  Ice 
Company.  Both  the  conveyance  to  Molach  and  the  conveyance  to  the 
Dumont  Coal  &  Ice  Company  were  made  in  the  interest  of,  and  to 
carry  out  the  purposes  of,  the  same  associated  small  coal  dealers  who 
controlled  the  Municipal  Coal  Company.  Neither  the  deed  to  Molach 
nor  the  deed  to  defendant  contained  a  provision  that  the  premises  were 
conveyed  subject  to  the  restrictive  covenant.  Both  of  these  grantees^ 
however,  had  actual  and  constructive  notice  of  that  covenant. 

In  July,  1919,  the  defendant  began  doing  a  coal  business  on  the  land. 
The  plaintiffs  thereupon  began  this  action,  and  obtained  an  injunction 
pendente  lite  restraining  defendant  from  carrying  on  such  business. 
Defendant  was  not  a  party  to  the  restrictive  agreement  upon  which  this 
action  is  based.  There  is  no  privity  of  contract  between  plaintiflF 
and  defendant.  Plaintiffs  seek  to  impose  on  defendant  the  obliga- 
tion to  observe  the  agreement,  on  the  ground  that  it  creates  a  negative 
easement,  that  its  covenants  are  covenants  running  with  the  land,, 
and  that  there  are  equities  arising  from  the  facts  and  circumstance 
surrounding  the  agreement  and  the  purchase  of  the  property  by  de-. 
fendant  which  require  defendant  to  observe  the  agreement. 

[1,2]  The  question  of  easement  and  that  of  covenants  runnings 
with  the  land,  which  are  involved  in  this  case,  do  not  require  separate 
consideration.  The  covenants  in  the  agreement  cannot  run  with  the 
land  and  bind  defendant,  unless  privity  of  estate  exists  between 
plaintiffs  and  defendant.  Cole  v.  Hughes,  54  N.  Y.  444,  13  Am.  Rep. 
611.  Such  privity  can  be  spelled  out  only  in  case  the  agreement  is 
or  can  be  regarded  as  an  instrument  of  conveyance  or  grant  of  an 
easement.  If  it  is  an  instrument  conveying  an  easement,  there  is  a 
privity  between  plaintiffs  and  defendant,  in  that  they  have  common 
source  of  title  in  the  Empire  City  Lumber  Company.  The  grant  of  an 
easement  is  in  nature  and  substance  a  covenant  running  with  the  land. 
It  would  be  difficult,  if  not  impossible,  to  express  a  grant  of  a  nega- 
tive easement,  except  in  the  form  of  a  covenant. 

[3]  It  is  apparent  from  the  context  of  the  agreement  that  it  was 
the  intent  and  purpose  of  the  parties  to  it  to  create  an  easement,  and 
it  is  expressly  provided  in  the  agreement  that  the  covenants  there- 
in shall  be  covenants  running  with  the  land.  So  far  as  form  and 
intention  of  the  parties  to  it  are  concerned,  the  agreement  is  a  good 
and  sufficient  deed  to  grant  an  easement.  The  use  of  the  word  *'grant"^ 
fs  not  essential.     Langdon  v.  New  York  City,  93  N.  Y.  129,  181. 

[4]  If,  however,  the  right  granted  by  the  agreement  lacks  any  of 
the  qualities  which  the  law  makes  essential  to  an  easement,  it  does 
not  convey  an  easement,  and  is  void  so  far  as  defendant  is  con- 
cerned, notwithstanding  the  intention  of  the  parties  to  the  agree- 
ment to  create  an  easement,  and  the  agreement  itself  is  formally  suffi- 
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cicnt  to  grant  it.  That  which  is  essentially  a  personal  contract  can- 
not be  made  into  either  an  easement  or  a  covenant  nmning  with  the 
land  by  a  stipulation  between  the  parties  to  the  contract  that  it  shall 
be  an  easement  or  covenant  running  with  the  land.  Keppel  v.  Bailey, 
2  Mylne  &  Kecne,  517;  Harsha  v.  Reid,  45  N.  Y.  415;  Pierce  v. 
Keator,  70  N.  Y.  419,  26  Am.  Rep.  612. 

[5]  It  is  elementary  law  that  easement  rights  are  not  such  rights 
as  would  be  of  merely  personal  benefit  to  one  who  happens  to  be  owner 
of  the  dominant  tenement,  but  must  be  necessary  or  useful  to  the 
enjoyment  of  that  tenement  itself,  whoever  may  be  the  owner  of  it. 
2  Washburn  on  Real  Property,  §  1225 ;  19  Corpus  Juris,  864;  Pierce 
v.  Keator,  70  N.  Y.  419,  422,  26  Am.  Rep.  612.  It  seems  very  clear  to 
me  that  the  restriction  which  the  agreement  seeks  to  place  upon  de- 
fendant's land  against  its  use  for  a  coal  and  ice  business  is  in  no  way 
necessary  or  beneficial  to  the  use  of  plaintiffs'  land.  Access  to  plain- 
tiffs' land,  the  use  of  the  railway  siding,  and  the  coal  pockets  will  not  be 
either  aided  or  interfered  with  by  the  not  carrying  on,  or  the  carrying 
on,  of  a  coal  and  ice  business  on  the  defendant's  land.  Damages^  for 
the  breach  of  the  restrictive  covenant  could  not  be  recovered  for  injury 
to  plaintiffs'  land,  for  there  would  be  none ;  the  only  damages  which 
could  possibly  he  occasioned  bv  a  breach  of  the  covenant  would  be 
plaintiff^'  personal  loss  from  the  carrying  on  of  a  competitive  busi- 
ness on  the  defendant's  land. 

[S]  This  case,  therefore,  is  not  within  the  class  of  cases  (of  which 
the  well-known  case,  reported  en  the  first  appeal  as  Trustees  of 
Columbia  College  v.  Lynch,  70  N.  Y.  440,  26  Am.  Rep.  615,  and  on 
the  second  appeal  as  Trustees  of  Columbia  College  v.  Thachcr,  87 
N.  Y.  311,  41  Am.  Rep.  365,  is  an  example)  that  uphold  restrictive 
covenants  against  the  use  of  property  for  business,  when  made  for 
the  benefit  of  residential  property.  Such  covenants  have  the  essen- 
tial quality  of  easements,  in  that  they  are  for  the  benefit  of  the  domi- 
nant tenement.  The  theory  on  which  equity  proceeds  in  this  class 
of  cases  is  that  the  covenants  enforced  create  easements  and  are 
therefore  of  a  nature  to  run  with  the  land.  In  the  Columbia  College 
Case  above  referred  to  the  court  says  (70  N.  Y.  447,  26  Am.  Rep. 
615): 

''The  purpose  clearly  disclosed  was,  by  the  restrictloiui  mutually  Impoaed  by 
the  owners  respectively  upon  the  use  of  their  several  properties,  to  make  the 
lots  more  available  and  desirable  as  sites  for  residences,  and  tiie  agreement 
professes  to,  and  do^  in  terms,  Impose,  for  the  common  benefit,  the  restric- 
tions In  perpetuity,  and  to  bind  the  heirs  and  assigns  of  the  respective  cov« 
enantors.  This  should  be  construed  as  a  grant  by  e^ch  to  the  other  in  fee  of 
a  negative  easement  in  the  lands  owned  by  the  covenantors.** 

The  fact  that  the  covenants  in  that  case  were  mutual  and  fur- 
nished consideration  for  each  other  is  a  mere  incident,  and  does 
not  serve  as  a  ground  for  distinguishing  the  Columbia  College  Case 
from  the  present  case.  The  question  of  privity  of  estate  is  also  un- 
important. Easements  of  all  kinds  may  be  created,  irrespective  of 
any  privity  of  estate,  and  for  any  good  and  valuable  consideration.. 
182N.Y.S.— 14 
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The  vital  and  essential  difference  between  the  Columbia  College  Case 
and  the  present  case  is  that  in  the  Coliunbia  College  Case  the  purpose 
of  the  covenant  was  to  make  the  dominant  tenement  more  available 
and  desirable  for  residential  purposes,  and  for  that  reason  the  cove- 
nant possessed  the  qualities  of  an  easement;  whereas  in  the  present' 
case  the  purpose  of  the  covenant  is  not  for  the  benefit  of  plaintiflfs' 
land,  but  for  plaintiffs'  personal  benefit,  by  preventing  competition  to 
their  business,  and  the  covenant  lacks  the  qualities  of  an  easement, 
and  has  only  the  force  and. effect  of  a  personal  contract. 

[7]  Enforcement  of  restrictions  or  easements  against  the  use  of 
land  for  business  in  a  court  of  equity  is  dependent  on  the  continuance 
of  conditions  which  make  its  observance  beneficial  to  the  dominant 
tenement.  When  by  changes  in  the  neighborhood  it  ceases  to  be  bene- 
ficial, and  its  enforcement  will  merely  prevent  the  use  of  the  servient 
tenement  for  a  business  for  which  it  is  availably,  without  any  cor- 
responding benefit  to  the  dominant  tenement,  a  court  of  equity  will 
not  enforce  it  McClure  v.  Leaycraft,  183  N.  Y.  36,  75  N.  E.  961, 
5  Ann.  Cas.  45,  and  cases  there  cited. 

[8]  In  the  present  case  the  respective  properties  of  the  plaintiffs 
and  defendant  are  situated  in  a  business  neighborhood,  and  Tboth  arc 
especially  available  to  the  carrying  on  of  a  coal  and  ice  business.  The 
enforcement  of  the  restriction  would  not  render  plaintiffs*  laSid  more 
available  for  carrying  on  a  coal  and  ice  business,  and  would  merely 
prevent  defendant  from  usmg  its  property  for  the  purposes  to  which 
it  is  adaptable.  My  conclusion  is  that,  the  sole  object  and  purpose  of 
the  restrictive  covenant  being  to  prevent  the  carrying  on  of  a  busi- 
ness in  competition  with  plaintiffs'  business,  and  not  in  any  \^ay  to 
benefit  plaintiffs'  land  itself,  it  is  a  personal  contract,  and  not  an 
easement  or  covenant  running  with  the  land. 

[9]  It  is  true  that  it  is  well  established  that  a  court  of  equity  will 
sometimes  impose  the  burden  of  a  covenant  relating  to  lands  on  the 
alienee-  of  such  lands,  on  principles  altogether  aside  from  the  exist- 
ence of  an  easement  or  the  capacity  of  a  covenant  to  adhere  to  the 
title.  The  only  question  to  be  considered  is  whether  the  covenant  in 
the  present  case  is  embraced  within  the  proper  limits  of  this  branch  of 
equitable  jurisdiction.  The  equities  applied  in  such  cases  are  those 
which  arise  from  the  facts  and  circumstances  of  the  particular  case 
and  cannot  be  generally  defined.  It  seems  to  me  that  the  cases  on 
the  subject  do  not  justify  the  broad  rule  that  a  court  of  equity  will 
always  enforce  against  subsequent  grantees  with  notice  any  agree- 
ment made  by  a  prior. owner  restricting  the  use  of  real  estate  without 
regard  to  the  law  of  easements  or  covenants  running  with  the  land. 

[10, 11]  The  law  does  not  permit  the  owner  of  real  estate  to  con- 
tract in  matters  affecting  title  as  he  sees  fit.  He  cannot  create  new 
kinds  of  easements  or  covenants  running  with  the  land^  which  are 
not  authorized  or  recognized  at  law.  Although  a  court  of  equity  is 
not  controlled  entirely  by  the  strict  rules  of  law  relating  to  easements 
and  such  covenants,  and  will  depart  therefrom  if  the  equities  of  the 
particular  case  require  it,  it  will  never  interfere  by  way  of  injunction 
or  in  any  manner  to  enforce  restrictive  covenants,  when  convinced  that 
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they  could  receive  no  3upport  or  countenance  at  law,  because  con- 
trary to  its  policy  and  in  conflict  with  public  interest 

The  cases  upon  which  plaintiffs  seem  chiefly  to  rely  are  Hodg:e  v, 
Sloan,  107  N.  Y.  244,  117  N-  E.  335, 1  Am.  St  Rep.  816,  and  Uflilciii 
V.  Matthews,  172  N.  Y.  154,  64  N.  E.  792.  In  both  of  those  cases 
there  was  a  restrictive  covenant  against  the  carrying  on  of  a  business 
on  the  property  of  the  covenantor  which  would  be  competitive  with  the 
business  carried  on  upon  the  property  of  the  covenantee.  These  cases 
do  not,  however,  support  the  proposition  that  notice  to  the  covenantor's 
grantee,  prior  to  conveyance  to  him,  of  such  restrictive  covenant,  un- 
der all  circumstances,  no  matter  how  or  with  whom  made,  is  of  it- 
self sufficient  to  create  an  equity  which  requires  the  grantee  to  ob- 
serve the  covenant  The  Hodee  and  Uihlein  Cases  differ  from  the 
present  case,  in  that  in  both  of  uiem,  not  only  was  the  restrictive  cove- 
nant contained  in  a  deed  conveying  real  estate,  but  it  was  a  part 
of  the  contract  for  the  sale  of  real  estate,  affecting  the  consideration 
given  for  the  property.  In  such  cases  the  fimdamental  equity  which 
requires  the  enforcement  of  the  restriction  .against  the  covenantor's 
grantee  with  notice  is  that  otherwise  the  grantee  would  acquire  that 
which  he  knew  had  not  been  bought  or  paid  for  by  his  grantor.  It 
seems  to  me  that  those  cases  are  somewhat  in  the  nature  of  actions 
for  specific  performance  of  contracts  to  purchase  real  estate. 

No  such  equity  can  exist  in  the  present  case.  The  covenantees^ 
in  the  restrictive  agreement  never  owned  the  covenantee's  property, 
but,  being  wholly  strangers  to  its  title,  went  to  the  covenantor  and 
obtained  the  restrictive  agreement  merely  for  a  money  consideration. 
Under  these  drctmistances  the  restrictive  agreement  was  only  a 
personal  contract  Harsha  v.  Reid,  45  N.  Y.  415,  418.  Not  only  do 
the  facts  and  circumstances  of  the  present  case  fail  to  give  rise  to  any 
equity  which  would  require  defendant  to  observe  the  restrictive 
covenant,  but  it  appears  therefrom  that  Rubel  Bros.'  conduct  in 
obtaining  the  restrictive  agreement  was  wrongful  and  inequitable  to- 
ward the  associated  small  coal  dealers,  whom  the  defendant  now  rep- 
resents. 

Plaintiffs'  situation  was  not  in  any  way  altered  or  changed  by 
the  recovery  of  the  judgment  of  Municipal  Coal  Company  against  the 
Empire  City  Lumber  Company,  or  by  the  purchase  of  the  property 
at  the  foreclosure  sale  by  the  Municipal  Coal  Company,  and  there 
is  nothing  that  the  Municipal  Coal  Company  has  or  has  not  done 
which  precludes  the  court  from  refusing  to  plaintiffs  equitable  relief 
on  the  ground  of  their  wrongful  and  unconscionable  conduct  in  ob- 
taining the  restrictive  agreement. 

[12  J  While  the  restrictive  covenant  is  in  restraint  of  trade,  the 
restraint  is  not  general  but  local.  The  covenant  does  not  restrict  the 
Empire  City  Lumber  Company,  its  successors  and  assigns,  personally 
from  carrying-on  a  coal  and  ice  business,  but  attempts  to  restrict  the 
use  of  a  piece  of  real  estate  for  a  coal  and  ice  business.  Because  of 
the  location  of  tfie  real  estate,  the  edf orcement  of  the  restriction  would 
give  plaintiffs  a  monopolji  so  far  as  the  business  of  the  local  small. coal; 
dealers  are  conoemedt  and  in  consequence  the  poor  people  ot  a  crpwded. 
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city  district  would  be  deprived  of  the  benefit  which  would  accrue  f  rbm 
the  carrying  on  of  a  competitive  coal  business  upon  the  property. 

[13]  Injunctive  relief  .may  be  refused,  where  the  granting  of  it 
would  be  detrimental  to  public  interest  and  welfare. 

Judgment  for  defendant,  dismissing  the  complaint,  with  costs. 
Settle  findings  on  notice. 


<192  App.  Div.  109) 

LYONS  V.  KNIGHTS  OF  MACCABEBS  OF  THE  WORLD  et  al. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    May  5. 1920.) 

L  Insurance  «=»797— Voluntary  payment  of  prendnniB  by  third  person  gives 
no  rights  to  proceeds  of  i»olley. 

Voluntary  payment  by  third  person  of  dues  and  assessments  in  arreUrs, 
which  ipso  facto  under  the  by-laws  fully  reinstated  insured's  membership, 
gave  such  third  person  no  title  to  the  insurance. 

2.  Insurance  ^=»797'— Third  person,  paying  dues  and  asHfSsmonts,  can  claim  no 

more  than  iloi  upon  insurance  money. 

Payment  by  a  third  person  of  dues  and  assessments  in  arrears^  and  sub- 
sequent assessments  and  dues,  even  if  not  voluntary,  could  give  such 
third  person  no  more  than  a  lien  on  the  insurance  money  on  the  death 
of  the  insured. 

3.  Frauds,  statute  of  ^=>139  (2)  ^-Consummated  oral  agreement  to  carry  In- 

surance in  favor  of  wife  held  not  within  statute. 

An  oral  agreement,  in  consideration  of  a  promise  to  marry,  whereby 
husband  took  out  insurance  and  mad<&  wife  beneficiary,  was  not  void  under 
the  statute  of  frauds  (Personal  Property  Law,  9  31),  where  carried  out 
by  the  husband  during  life,  becoming  an  executed  contract  at  liis  death, 
although  third  persons  after  a  certain  date  paid  the  dues  and  assess- 
ments, and  a  new  certificate  in  their  favor  was  issued  without  the  con- 
sent of  the  wife ;  payments  by  the  third  person,  as  far  as  the  wife  was 
concerned,  being  payments  made  by  the  husband. 

4.  Insurance  ^=^783— Benefldanr  acquired  vested  interest. 

A  beneficiary  in  a  certificate  of  insurance,  taken  out  in  a  fraternal 
benefit  association  in  1898,  acquired  a  vested  interest  therein,  on  delivery 
of  the  same  to  her,  that  could  not  be  affected  by  any  effort  of  insured  to 
change  the  beneficiary. 

5.  Insurance  ^=»77<^Statute  permitting  diange  of  beneficiaries  could  not  im- 

pair prior  contract. 

Insurance  Law,  §  231,  subd.  2,  i)ermitting  an  insured  to  change  beneficia- 
ries, could  not  impair  a  contract  made  prior  to  its  passage. 

Appeal  from  Equity  Term,  Chautauqua  County. 

Action  by  Nellie  Lyons  against  the  Knights  of  Maccabees  of  the 
World,  impleaded  with  Delia  Lyons  and  Mary  Lyons:  From  a  judg- 
ment in  favor  of  the  plaintiff,  entered  upon  a  decision  of  the  court 
after  a  trial  at  Equity  Term,  defendants  appeal.  Judgment  and  order 
affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Irving  W.  Cole  and  Meritt  N.  Baker,  both  of  Buffalo,  for  appel- 
lants. 

Thomas  P.  Heffernan  and  Nugent  &  Heff ernan,  all  of  Dunkirk,  for 
respondoit.^ __^ 

^ss>For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  DigesU  ft  lodezes 
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DE  ANGELIS,  J.  The  judgment  under  review  awards  to  the 
plaintiff  the  proceeds  of  a  contract  of  life  insurance  evidenced  by  a 
benefit  certificate,  numbered  46009,  issued  by  the  Knights  of  the  Mac- 
cabees of  the  World,  a  foreign  corporation  of  Port  Huron^  in  the 
state  of  Michigan,  on  the  28th  day  of  September,  1898,  by  which 
contract  of  insurance  such  corporation  insured  the  life  of  one  John 
J.  Lyons,  one  of  its  members,  in  the  sum  of  $2,000,  payable  upon  his 
death  to  the  plaintiff,  his  widow,  as  sole  beneficiary,  which  proceeds 
were  deposited  in  the  Lake  Shore  National  Bank  of  Dunkirk,  N,  Y., 
pursuant  to  an  order  of  interpleader  granted  in  an  action  brought  by 
the  plaintiff  against  the  Maccabees,  a  foreign  corporation,  of  Detroit, 
in  the  state  of  Michigan,  which  corporation  succeeded  to  the  own- 
ership and  possession  of  all  the  property,  rights,  and  privileges,  and  as- 
siuned  all  the  obligations,  of  the  Knights  of  the  Maccabees  of  the 
Woxld,  and  Delia  Lyons  and  Mary  Lyons,  to  recover  the  amount  of 
the  insurance  and  to  cancel  and  annul  a  certificate  issued  by  the  Knights 
of  the  Maccabees  of  the  World,  dated  March  6,  1912,  and  the  ap- 
plication upon  which  it  was  issued,  which  certificate  was  issued  to 
take  the  place  of,  and  bears  the  same  number  as,  that  dated  September 
28,  1898,  by  which  an  attempt  was  made  to  substitute  the  defendants 
Delia  Lyons  and  Mary  Lyons  as  sole  beneficiaries  in  the  insurance 
contract  or  certificate  in  the  place  and  stead  of  the  plaintiff,  upon  the 
ground  that  the  certificate  of  March  6,  1912,  was  obtained  by  fraud 
and  in  violation  of  an  agreement  whereby  the  plaintiff  acquired  a 
vested  interest  in  the  insurance  contract,  by  reason  of  the  fact  that 
John  J.  Lyons  obtained  the  insurance,  and  made  the  plaintiff  benefi- 
cary  therein,  and  carried  the  same  down  to  the  time  of  his  death,  in 
fulfillment  of  his  oral  promise  so  to  do  in  consideration  of  her  prom- 
ise to  marry  him. 

The  Equity  Term  has  found  upon  sufficient  evidence  that  the  oral 
contract  between  the  plaintiff  and  her  husband  above  referred  to 
was  made;  that  the  contract  was  fulfilled,  both  upon  her  part  and 
his ;  that  the  marriage  took  place  on  the  28th  day  of  December,  1897 ; 
that  the  contract  of  insurance  above  referred  to  was  made;  that 
Lyons  delivered  to  her  the  benefit  certificate  of  insurance,  dated  the 
28th  day  of  September,  1898;  that  she  retained  the  same  down  to 
the  time  of  his  death ;  that  his  death  occurred  on  the  13th  day  of  No- 
vember, 1916;  that  the  plaintiff  was  the  lawful  wife,  and  is  now  the 
widow,  of  Lyons ;  that  the  defendants  Delia  Lyons  and  Mary  Lyons 
are  daughters  of  Lyons  by  a  former  marriage;  that  on  or  about 
the  5th  day  of  February,  1912,  John  J.  Lyons  made  application  to  the 
Knights  of  the  Maccabees  of  the  World  to  have  the  beneficiary  named 
in  benefit  certificate  No.  46009,  issued  September  28,  1898,  changed  to 
the  defendants  Delia  Lyons  and  Mary  Lyons ;  that  thereafter,  and  on 
or  about  March  6,  1912,  a  new  benefit  certificate,  bearing  No.  46009, 
was  made  payable  to  Delia  Lyons  and  Mary  Lyons,  without  the  con- 
sent of  the  plaintiff;  that  at  the  date  of  his  death  Lyons  was  a 
member  in  good  standing  of  the  Order  of  the  Maccabees,  formerly  the 
Knigrhts  of  the  Maccabees  of  the  World,  and  benefit  certificate  No. 
46009,  bearing  date  September  28,  1898,  was  in  full  force;  that  Delia 
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Lyons  and  Mary  Lyons,  since  February  5,  1912,  and  up  to  No- 
vember 13,  1916,  paid  the  premiums  upon  benefit  certificate  No. 
460Q9 ;  and  that  the  plaintiff  in  open  court  offered  to  refund  to  the 
defendants  the  amount  of  all  premiimis  paid  by  them  on  such  benefit 
certificate. 

The  judgment  of  the  Equity  Term  determined  and  adjudged  that 
the  benefit  certificate  dated  March  6,  1912,  and  tilie  application  there- 
for were  void ;  awarded  to  the  plaintiff  the  proceeds  of  the  insurance 
contract  deposited  with  the  Lake  Shore  National  Bank  of  Dunkirk, 
N.  Y.,  with  the  accumulated  interest  thereon;  awarded  costs  in 
favor  of  the  plaintiff  against  the  defendants;  directed  application 
of  the  costs  to  the  payment  of  the  amount  of  premiums  paid  by  the 
defendants  upon  benefit  certificate  No.  46009  between  the  5th  day  of 
February,  1912,  and  the  16th  day  of  November,  1913,  and  the  pay- 
ment by  the  plaintiff  of  the  remainder  of  that  amount,  if  any,"  after 
such  application  to  the  defendants. 

It  must  be  clearly  kept  in  view  that  the  record  shows  the  papers 
in  three  applications  made  by  the  defendant  with  reference  to  this 
matter  of  insurance,  to  wit :  (1)  The  original  application  for  member- 
ship, made  and  verified  January  24,  1898,  upon  which  certificate  No. 
46009  for  $1,000,  dated  Februarv  28,  1898,  with  the  plaintiff  as  the 
sole  beneficiary,  was  issued,  and  in  place  of  which  another  certifi- 
cate bearing  the  same  number,  with  the  plaintiff  as  the  sole  beneficiary, 
was  issued  on  the  28th  day  of  September,  1898,  for  $2,000,  being 
the  certificate  which  the  plaintiff  now  holds;  (2)  application  in  two 
forms  for  reinstatement  for  failure  to  pay.  dues,  one  dated  December 
29,  1911,  and  the  other  December  31,  1911;  and  (3)  application  dat- 
ed February  S,  1912,  for  a  new  certificate  with  the  defendants  us 
sole  beneficiaries  to  take  the  place  of  the  certificate  dated  September 
28,  1898,  in  which  application  it.  is  recited  that  the  certificate  dated 
September  28,  1898,  is  in  the  possession  of  the  plaintiff  and  retained 
by  her,  and  that  she  refuses  to  surrender  it  on  demand,  and  in  which 
application  it  is  recited  that  John  J.  Lyons  is  a  member  of  the  order 
in  good  standing.  In  connection  with  that  application  there  is  the 
official  certification  of  the  order  dated  February  5,  1912,  to  the  effect 
that  Lyons  was  at  that  time  a  beneficial  member  of  the  order  and  in 
good  financial  standing,  having  paid  all  his  dues  and  assessments  to 
that  date.  It  appears,  and  the  Equity  Term  has  found,  that  the 
only  purpose  of  the  last-mentioned  application  and  of  the  certificate 
thereon  issued  to  the  defendants  was  to  substitute  the  defendants  as 
the  beneficiaries  of  the  insurance  in  place  of  the  plaintiff. 

[1,2]  It  appears  that  the  by-laws  of  the  order,  which  existed 
when  the  certificate  of  September  28,  1898,  was  issued,  were  amended,, 
because  at  that  time  a  member  might  be  reinstated  at  any  time  within 
six  months  after  his  suspension.  At  the  time- of  the  suspension  of 
John  J.  Lyons,  referred  to  in  the  foregoing,  a  life  member  could 
net  be  reinstated  who  had  been  under  suspension  for  90  days.  The 
record  shows  that  Lyons  was  suspended  on  the  31st  day  of  October,. 
1911,  and  that  he  was  fully  reinstated,  pursuant  to  section  334  and 
section  335  of  the  by-laws,  within  90  days  from  that  time.     The 
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fact  that  the  defendants  did  on  the  29th  day  of  December,  1911,  pay 
to  the  record  keeper  of  bis  tent  the  monthly  rates  and  per  capita  tax 
for  which  he  was  in  arrears,  together  with  all  dues  and  assessments 
for  which  he  would  have  been  liable  during  the  period  of  his  sus- 
pension, including  .the  amoimt  due  for  the  month  in  which  he  rein- 
stated, gave  the  defendants  no  title  to  Ae  insurance.  They  paid  it 
in  his  right,  and  he  thereby  became  ipso  facto,  under  the  by-laws, 
fully  reinstated.  The  moneys  so  paid  by  the  defendants  and  the 
moneys  thereafter  paid  by  them  to  keep  up  the  insurance  were  volun- 
tarily paid ;  but,  if  not  so  paid,  in  view  of  the  circumstances,  the  most 
that  they  could  claim  would  be  a  lien  upon  the  insurance  moneys, 
and  It  already  appears  that  the  plaintiff  has  consented  that  the 
defendants  may  be  reimbursed  for  their  expenditures  from  the  moneys 
deposited  in  the  bank,  and  the  judgment  so  provides. 

The  counsel  for  the  appellants  falls  into  a  palpable  error  in  sup- 
posing that  the  certificate  of  the  order,  dated  February  5,  1912,  and 
used  as  part  of  the  application  to  change  the  beneficiaries,  had  any 
connection  with  Lyons'  reinstatement,  and  for  that  reason  a  consid- 
erable amount  of  error  crept  into  his  statement  preceding  his  formal 
points.  In  his  first  point  the  counsel  for  the  appellants  argues  that 
the  evidence- does  not  sustain  the  finding  by  the  Equity  Term  of  the 
existence  of  the  oral  agreement  by  which  in  consideration  of  the 
plaintiff's  promise  to  marry  Lyons  he  promised  to  take  out  the  in- 
surance and  maintain  the  same  for  her  benefit.  We  think  that  the 
evidence  was  quite  sufficient  to  sustain  ^is  finding. 

[3,  4]  In  his  second  point  the  counsel  for  the  appellants  argues  that 
the  agreement  is  void  under  the  statute  of  frauds.  Consol.  Laws,  c, 
41,  §  31.  We  think  that  the  Equity  Term  was  right  in  holding  that 
the  contract  was  not  void  because  it  was  carried  out  by  Lyons.  At 
the  time  of  his  death  it  was  an  executed  contract.  Adams  v.  Swift, 
169  App.  Div.  802,  155  N.  Y.  Supp.  873;  Newman  v.  Nellis,  97  N. 
Y.  285.  As  already  stated,  the  payments  by  the  defendants  to  rein- 
state Lyons  and  to  carry  the  certificate  were  made  in  his  behalf, 
and,  so  far  as  the  plaintiff  was  affected,  were  made  by  him.  When 
the  certificate  was  taken  out  and  delivered  to  the  plaintiff,  she  acquir- 
ed a  vested  interest  therein,  that  could  not  be  affected  by  the  ef- 
fort of  Lyons  to  change  the  beneficiaries  therein.  Stronge  v.  Knights 
of  Pythias,  189  N.  Y.  346,  82  N.  E.  433,  12  L.  R.  A.  (N.  S.)  1206, 
121  Am.  St.  Rep.  902,  12  Ann.  Cas.  941. 

rSl  The  claim  of  the  appellants'  counsel  that  Lyons  acquired  the 
right  to  change  the  beneficiaries  by  virtue  of  subdivision  2  of  sec- 
tion 231  of  the  Insurance  Law  (Consol.  Laws,  c.  28)  added  by  Laws  of 
1911,  c.  198,  has  no  merit.  Assuming  the  validity  of  the  amend- 
ment, it  could  not  impair  a  contract  made  prior  to  its  passage. 

There  is  nothing  in  the  separation  agreement  made  between  Lyons 
and  the  plaintiff  on  the  22d  day  of  August,  1912,  which  in  any  way 
deprives  the  plaintiff  of  her  interest  in  the  insurance. 

The  letter  written  by  the  plaintiff  to  the  assistant  superintendent  of 
the  Knights  of  the  Maccabees  of  the  World  dated  May  18,  1912,  may 
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not  reflect  credit  upon  the  plaintiflf,  but  it  has  no  legal  bearing  upon  the 
controversy. 

It  follows,  from  the  foregoing,  that  the  judgment  appealed  from 
should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(192  App.  Dlv.  4) 

ROWE  ▼.  RIDGEWAY. 

(Supreme  Ck>urt,  Appellate  Dlylslon,  Fourth  Department    May  12, 1920.) 

Elections  €»186  (4) —Voting  for  two  for  one  office  held  not  to  Invalidate 
whole  ballot. 

An  attempt  by  a  voter  to  vote  for  two  persons  for  the  office  of  town 
clerk,  first,  by  placing  a  cross  mark  before  the  name  of  one,  and,  second, 
by  writing  In  the  name  of  a  person  in  the  proper  place,  did  not  make  the 
whole  ballot  void ;  the  ballot  b^ng  valid,  except  that  the  vote  conld  not 
be  counted  for  town  derk. 

Appeal  from  Special  Term,  Oswego  County. 

In  the  matter  of  the  application  of  Fred  Rowe  for  a  writ  of  man- 
damus against  A.  E.  Ridgeway.  From  an  order  in  favor  of  relator^ 
defendant  appeals.    Order  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Roscoe  Sargent,  of  Sandy  Creek,  for  appellant 

Millfer  &  Bentley,  of  Pulaski,  for  respondent. 

William  M.  Gallagher,  of  Cleveland,  for  election  commissioners, 

PER  CURIAM.  We  think  the  decision  of  the  trial  justice  was 
clearly  right  in  regard  to  the  ballots  Exhibits  1  and  3.  In  fact,  the 
decision  in  regard  to  those  two  ballots  is  not  seriously  questioned 
here.  On  ballot  Exhibit  2  the  voter  made  a  cross  mark  before  the 
name  of  Olive  Ridgeway,  a  candidate  for  the  office  of  town  clerk.  The 
voter  also  wrote  in  a  name  in  the  proper  place  to  vote  for  a  person 
whose  name  did  not  appear  on  the  ballot  as  a  candidate  for  that  office. 
The  ballot  shows  upon  its  face,  therefore,  that  the  voter  had  attempted 
to  vote  for  two  persons  for  the  office  of  town  clerk,  first,  by  placing 
a  cross  mark  before  the  name  of  Olive  Ridgeway;  and,  second,  by 
writing  in  the  name  of  a  person  in  the  proper  place.  The  question 
is  whether  that  made  the  whole  ballot  void,  or  whether  it  made  the 
ballot  void  only  as  to  the  office  of  town  clerk.  The  Special  Term  has 
held  that  the  ballot  was  valid,  except  that  the  vote  could  not  be 
coimted  for  town  clerk. 

We  are  satisfied  that  the  proper  conclusion  was  reached  at  Special 
Term.  All  concur,  except  DE  ANGELIS  and  HUBBS,  JJ.,  not 
voting. 
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KERR  V.  HOBSON. 

(Supreme  Coart,'  Appellate  Term,  First  Department    May  18,  1020.) 

Courts  '»=»180(lff)-nNotle6  of  motion  In  Municipal  Court  not  sufficient  basis 
for  opening  ^ault. 

Mere  notice  of  motion,  without  a£Ei<laTlts,  is  InsufElclent  as  a  basis  for 
opening  default  in  Municipal  Court 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
'  District 

Action  by  Marguerite  Kerr  against  William  Hobson.  From  ari 
order  granting  plaintiff's  motion  to  open  default,  defendant  appeals. 
Reversed,  and  motion  denied. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Winfred  C  Allen,  of  New  York  City,  for  appellant 

Burston  &  Levy,  of  New  York  City  (B.  Elliot  Burston,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  order  appealed  from  is  the  usual  short-form 
order,  and  recites  that — 

"Upon  the  foregoing  papers  this  motion  is  granted,  and  case  placed  on  the 
general  calendar,  with  %6  costs  to  defendant  to  abide  the  event" 

There  are  no  affidavits  in  the  record,  and  the  motion  was  apparent- 
ly granted  i^on  a  mere  notice  of  motion  only.  That  is  entirely  insuffi- 
cient as  a  basis  for  granting  the  order  appealed  from. 

Order  reversed,  wi3i  $10  costs,  and  motion  denied. 


In  ro  BENDER'S  EHTATB. 

^     (Surrogate's  Ck>urt,  Bronx  (bounty.    November  19,  1915.) 

Taxation  «=>879(l)--SavlngB  bank  account  forming  tentative  revocable  trust 
held  taxable  at  depositor's  death. 

Savings  bank  accounts  'In  trust  for^  certain  beneficiaries  held  to  create 
a  tentative  revocable  trust,  becoming  Irrevocable  only  upon  the  deposi- 
tor's death,  at  whldi  time  tiie  transfer  of  title  took  place,  so  that  they 
were  taxable  as  transfers  of  a  testamentary  nature. 

In  the  matter  of  the  estate  of  Mary  Bender,  deceased.    From  an 
order  fixing  a  transfer  tax,  the  executors  appeal.    Affirmed. 
John  Boyle,  of  New  York  City,  for  state  comptroller. 
Adolph  &  Henry  Bloch,  of  New  York  City,  for  executors. 

SCHULZ,  S.  This  is  an  appeal  by  the  executors  of  the  last  will 
and  testament  of  the  decedent  from  an  order  fixing  a  transfer  tax. 
The  appellants  claim:  (1)  That  the  amounts  evidenced  by  four  sav- 
ings bank  accounts,  two  "in  trust  for  Christian  A.  Bender,"  and  two 
^*in  trust  for  Charles  J.  Bender,"  vested  in  the  beneficiaries  named  at 
the  time  of  the  opening  of  the  accounts,  and  hence  not  at  her  death, 
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and  for  that  reason  ^ere  improperly  included  in  the  computation  of  the 
taxable  assets ;  and  (2)  that  as  the  transfer  took  place  at  the  time  of 
the  deposit,  and  not  at  the  time  of  the  death,  the  appraiser  should 
have  allowed  an  exemption  as  to  these  amounts,  in  addition  to  an 
exemption  in  the  case  of  property  which  passed  under  the  will. 

Apparently  no  testimony  was  taken  as  to  the  accounts  in  question, 
but  from  the  schedules  before  the  appraiser  it  appears  that  they  were 
in  the  forms  above  stated,  and  this  is  conceded  in  the  briefs  of  the 
parties.  In  the  absence  of  any  evidence  other  than  the  accounts 
themselves,  the  law  as  set  forth  in  the  Matter  of  Totten,  179  N.  Y. 
112,  71  N.  E.  748,70  L.  R.  A.  711,  1  Ann.  Cas.  900,  governs.  Under 
the  authority  of  that  decision  I  holdjthat  the  forms  of  these  accoimts 
created  a  tentative  revocable  trust,  that  during  the  lifetime  of  the  de- 
cedent she  could  have  drawn  the  money  on  deposit  and  used  it,  and 
that  the  trust  became  irrevocable  only  upon  her  death,  at  which  time 
the  transfer  of  title  took  place.  See,  also.  Matter  of  John  Klein,  92 
Misc.  Rep.  318,  156  N.  Y^  Supp.  585,  and  cases  cited;  Matter  of 
Thompson,  85  Misc.  Rep.  291,  147  N.  Y.  Supp.  157,  modified  as  to  oth- 
er points  167  App.  Div.  356,  153  N.  Y.  Supp.  164;  Matter  of  Brooklyn 
Sav.  Bank,  208  N.  Y.  508,  102  N.  E.  520. 

As  the  transfers  of  the  money  deposited  as  aforesaid  took  placje  at 
the  death  of  the  decedent,  and  as  the  donor  had  the  absolute  right  of 
revocation  at  any  time  during  her  life,  and  retained  as  much  power 
over  the  money  evidenced  by  the  deposits  as  she  would  have  had  if 
she  had  disposed  of  it  by  will,  instead  of  making  the  deposits  in  the 
forms  in  which  she  did  make  them,  the  transfers,  were  of  a  testamen- 
tary nature,  and  must  be  regarded  as  speaking  from  the  time  when  they 
became  effective.  For  that  reason,  in  making  the  appraisal,  the 
transfers  under  the  trusts  should  be  merged  with  the  legacies  under  the 
will,  the  beneficiaries  of  the  trust  and  the  legatees  under  the  will 
being  the  same  persons,  and  but  one  exemption  should  be  allowed  in 
the  case  of  each  of  the  persons  named.  Matter  of  Dana,  215  N.  Y. 
461,-109  N.E.  557. 

The  appraiser  was  therefore  correct  in  his  conclusions,  and  the  order 
fixing  the  tax  is  affirmed. 


In  re  REARDON'S  ESTATE. 

(Surrogate's  Court,   Bronx   Ctounty.     July,   1918.) 
(Syllabus  1)V  the  Court.) 

Taxation  48=»866 — Surviving  Joint  tenant  of  banic  deposit  not  Hable  for  trans- 
fer tax  on  more  than  hau  of  ^itire  deposit. 

On  an  appeal  from  an  order  assessing  a  transfer  tax  on  Joint  bank  ac- 
counts In  the  form  set  forth  in  the  opinion,  it  appeared  that  the  appraiser 
assessed  the  value  of  the  decedent's  property  at  the  full  amounts  of  such 
deposits,  and  In  modifying  tlie  order  it  was  held^  that  a  surviving  Joint 
tenant  of  a  bank  deposit,  whether  the  account  was  opened  before  or 
after  section  220  of  the  Tax  Law,  as  amended  by  chapter  664,  Iaws  of 
1915,  took  effect,  was  possessed  of  an  undivided  one-half  of  the  deposit 
at  all  times  after  the  same  was  made,  and  that,  since  no  transfer  is  ef- 
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fectuated  by  the  death  as  to  the  half  owned  hy  the  BttrrlTOr,  the  tramr* 
f  er  tax  should  not  be  Imposed  thereon. 

In  the  matter  of  fixing  the  transfer  tax  in  the  estate  of  Mary  A. 
Reardon,  deceased.  From  an  order  assessing  the  tax,  the  administra- 
trix appeals.    Modified  and  afHrmed. 

Daniel  Daly,  of  New  York  City,  for  appellant.  « 

John  Boyle,  Jr.,  of  New  York  City,  for  respondent. 

SCHULZ,  S.  The  decedent  died  on  the  27th  day  of  April,  1916,  and 
among  the  property  which  she  left  were  three  bank  accounts,  as  fol- 
lows : 

(1)  To  the  credit  of  '"Edward  J.  Reardon,  or  mother  Mary  A.,  or  snrvlTor.* 

(2)  To  the  credit  of  "Mary  A.  Reardon,  or  son,  Bdward  J." 

(3)  To  the  credit  of  **Mary  A.  Reardon  or  Edward  J.  Reardon.'* 

(4)  To  the  credit  of  "Mary  A.  Reardon,  in  trust  for  Bdward  J.  Reardon." 

The  appraiser,  in  assessing  the  value  of  the  decedent's  property  for 
the  purpose  of  taxation,  appraised  these  bank  accounts  at  their  full 
amounts  on  the  theory  Aat  this  was  the  value  of  the  transfer  which 
took  place  upon  die  death  of  the  decedent.  The  administratrix  appeals 
from  the  order  entered  upon  the  report  of  the  appraiser  and  urges 
that  the  amounts  on  deposit  as  above  stated  were,  up  to  the  time  of  the 
death  of  the  decedent,  the  property  of  the  said  Mary  A.  Reardon 
jointly  and  were  not  subject  to  a  transfer  tax,  and  that  if  any  portion^ 
was  taxable  then  only  one-half  thereof  was  subject  to  such  tax. 

Section  220  of  the  Tax  Law  (Consol.  Laws,  c.  60),  as  amended, 
provides  (subdivision  7) : 

"Whenever  property  is  held  In  the  joint  names  of  two  or  more  persons,  or 
as  tenants  by  the  entirety,  or  is  deposited  in  banks  or  other  InstitntionB  or 
depositaries  in  the  Joint  names  of  two  or  more  persons  and  payable  to  either 
or  the  survivor,  upon  the  death  of  one  of  such  persons  the  right  of  the  sur- 
viving tenant  by  the  entirely,  Joint  tenant  or  joint  tenants,  person  or  per- 
sons, to  the  immediate  ownership  or  possession  and  enjoyment  of  snch  prop- 
erty shaU  be  deemed  a  transf^  taxable  under  the  provisions  of  this  chapter 
In  the  same  manner  as  though  the  whole  property  to  which  such  transfer  re- 
lates belonged  absolutely  to  the  deceased  tenant  by  the  entirety,  Joint  tenant 
or  joint  depositor  and  had  been  bequeathed  U>  the  surviving  tenant  by  the 
entirety,  joint  tenant  or  joint  tenants,  person  or  persons,  by  such  deceased  ten- 
ant by  the  entirety,  Joint  tenant  or  ^tnt  d^K>sltor  by  wilL" 

In  Matter  of  McKelway,  221  N.  Y:  15,  19,  116  N.  E.  348,  349  (L. 
R.  A.  1917E,  1143),  where  property  was  owned  jointly  by  the  decedent 
and  his  wife,  the  court  said : 

"As  to  the  one-half  which  Mrs.  McKelway  herself  owned  and  had  the 
right  to  dispose  of,  the  rule  of  the  PeU  Case  must  govern.  She  gained  nothing 
in  regard  thereto  by  the  death  of  her  husband,  except  as  the  Jus  accrescencu 
eliminated  his  interest.  The  right  of  the  survivor  of  two  joint  tenants  of  per- 
sonal property  to  the  exclusive  ownership  thereof  may  be  deemed  a  taxable 
transfer  of  one-half  of  the  joint  property,  but  not  to  the  whole.  It  is  taxaoie 
only  to  the  extent  of  the  beneficial  Interest  arising  by  survivorship,  which  is, 
as  we  have  seen,  the  accruer  by  survivorship  of  the  whole,  instead  of  the 
half.  To  this  extent  It  was  a  property  right  f uUy  acquired  only  on  survivorship, 
analogous  to  an  interest  created  by  a  power  of  appointment  under  a  wiU 
executed  prior  to  the  enactment  of.  the  law  taxing  transfers,  and  therefore 
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one  that  conld  be  cat  down  by  the  imposition  of  an  excise  tax  after  the  Joint 
ownership  began.    Matter  of  Vanderbilt,  60  App.  Diy.  246,  163  N.  Y.  597." 

The  Appellate  Division,  First  Department,  in  Matter  of  TcUer,  178 
App.  Div.  450,  453,  165  N.  Y.  Supp.  517,  519,  in  commenting  upon 
the  decision  in  Matter  of  McKdway,  supra,  says : 

"The  efTect  of  that  decision  is  that  the  surviving  Joint  tenant  has  at  all  tixne» 
been  the  owner  of  an  undivided  half  interest,  subject  to  the  right  of  his  coten- 
ant  to  take  by  survivorship,  and  that  therefore  that  nndivided  interest  was  not 
taxable,  but  that  the  survivor  succeeds  to  the  absolute  ownership  of  the  other 
nndivided  half  interest  only  by  and  upon  the  death  of  his  cotenant,  and 
that  therefore  such  interest  is  taxable." 

In  Matter  of  Moebus,  178  App.  Div.  709,  711,  165  N.  Y.  Supp. 
887,  889,  the  Appellate  Division,  Second  Department,  upon  the  au- 
thority of  Matter  of  McKelway,  221  N.  Y,  15,  116  N.  E.  348,  held 
that— 

"As  to  the  moneys  and  mortgages  held  in  the  Joint  names  only,  the  half 
interest  should  be  taxed,  instead  of  the  fuU  amount,  as  now  appraised." 

Very  recently,  in  Matter  of  Dolbecr,  171  N.  Y.  Supp.  364,  the 
learned  surrogate  of  Kings  county  had  the  question  under  advisement^ 
and  after  considering  the  cases  above  referred  to  reached  the  conclu- 
sion that  the  surviving  joint  tenant  of  a  bank  deposit,  whether  the 
account  was  opened  before  or  after  the  passage  of  chapter  664  of  the 
Laws  of  1915  took  effect,  was  possessed  of  an  undivided  one-half  of 
the  deposit  at  all  times  after  the  deposit  was  made,  and  that,  since 
no  transfer  is  effectuated  by  the  death  as  to  the  ^alf  owned  by  the 
survivor,  the  transfer  tax  should  not  be  imposed  thereon.  See,  also, 
Matter  of  Horler,  180  App.  Div.  608,  613,  168  N.  Y.  Supp.  221 ; 
Matter  of  Egerton,  103  Misc.  Rep.  471,  170  N.  Y.  Supp.  222;  Matter 
of  Crooks,  N.  Y.  L.  J.  October  27,  1917. 

It  is  evident  from  the  foregoing  that  the  appraiser  was  in  error  in  the 
pending  matter,  and  that,  instead  of  fixing  the  value  of  the  transfer 
which  took  place  upon  the  death  of  the  decedent  as  the  whole  amount 
of  the  bank  deposits  designated  (1),  (2),  and  (3),  he  should  have  ap- 
praised the  same  at  one-half  thereof.  The  order  will  be  modified 
accordingly. 

With  regard  to  the  deposit  numbered  (4),  the  form  of  the  account  es- 
tablishes a  tentative  revocable  trust.  I  had  occasion  to  consider  a 
similar  situation  in  Matter  of  Bender,  182  N.  Y.  Supp.  217,  and  upon 
the  authorities  there  cited  I  am  of  the  opinion  that  the  full  amount  of 
the  said  account  was  transferred  upon  the  death  of  the  decedent,  and 
is  therefore  taxable,  and  in  that  respect  the  order  is  affirmed. 
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In  re  REILLY'S  ESTATE. 

(J3orrogate*6  Ootirt,  Bronx  Connty.    March,  1020.) 

1.  ExecntoFB  and  administrators  ^=^5(6) — ^When  proceeding  for  reeoTcry  of 

aseets  may  proceed  as  an  examination  only  stated* 

Where,  under  Ck>de  CIt.  Pioc.  §  2675,  proceeding  is  brought  to  recorer 
property  alleged  to  belong  to  a  decedent's  estate,  and  no  answer  is  Inter- 
posed, the  matter  may  proceed  as  an  examination  only. 

2.  Ii^urance  «^588(2)-*-Paynieiit  to  person  deemed  entitled  Ivy  Insorer  does 

not  invest  payee  with  ownership  of  money. 

A  provision  in  a  life  insurance  policy  that  insurer  might  make  payment 
to  any  relative  by  blood,  or  connection  by  marriage  of  the  Insurer,  or  to 
any  person  appearing  to  the  company  entitled  to  the  proceeds  by  reason 
of  having  incurred  burial  expenses  or  for  other  purposes,  being  for  the 
protection  of  the  insurance  company  only  and  for  the  purpose  of  facilitat- 
ing payment,  insurer  cannot,  by  electing  to  pay  one  of  the  persons  men- 
tioned, invest  that  person  with  the  absolute  ownership  of  the  moneys 
paid. 

3.  Insurance  ^=»583 (2)— Person  receiTiug  payment  undw  facility  of  payment 

dause  not  entitled  to  proceeds*  iiioagh  she  paid  Uie  premiums. 

Where  an  insurer  had  made  payment  to  decedent's  sister  under  a  clause 
providing  for  facility  of  payments,  court  cannot  decree, that  title  to  such 
payment  is  in  the  payee,  merely  for  the  reason  that  she  has  paid  the 
premiums  on  the  policy. 

Proceeding  for  discovery  of  property  alleged  to  belong  to  the  estate 
of  Peter  J.  Reilly,  deceased.    Application  granted  in  part. 

Albert  H.  Vitale,  of  New  York  City,  for  petitioner. 
Thomas  P.  McLaughlin,  of  New  York  City,  for  respondent. 

SCHULZ,  S.  [1]  This  is  a  proceeding  under  section  2675  of  the. 
Code  of  Civil  Procedure  to  discover  property  belonging  to  the  estate 
of  the  decedent,  alleged  to  be  withheld  by  the  respondent,  and  for  an 
order  directing  its  delivery  to  the  administratrix  of  his  goods,  etc.  The 
property  referred  to  is  alleged  to  consist  of  two  Liberty  Bonds,  de- 
nominations not  stated,  the  amount  of  the  death  benefit  due  under  a 
policy  of  life  insurance  in  the  sum  of  $245,  moneys  due  upon  the  death 
of  the  decedent  from  a  labor  organization  amounting  to  $200,  and 
the  sum  of  $400,  stated  to  be  the  savings  of  the  decedent.  No  answer 
was  interposed  by  the  respondent,  so  that  the  matter  proceeded  as 
an  examination  only.  Matter  of  Lowen,  95  Misc.  Rep.  421,  160  N. 
Y.  Supp.  778;  affirmed,  175  App.  Div.  895,  161  N.  Y.  Supp.  1133. 

It  was  conceded  by  the  respondent,  a  sister  of  the  decedent,  that 
she  had  received  the  amounts  stated  from  the  insurance  coriipany  and 
from  the  labor  organization,  and,  while  there  was  some  confusion  in 
the  testimony  as  to  whether  the  same  were  in  the  hands  of  the  respond- 
ent when  the  order  was  served,  it  was  finally  stipulated  that  she  still 
has  possession  thereof.  I  find  no  evidence  which  would  warrant  the 
conclusion  that  the  respondent  has  possession  of  any  Liberty  Bonds, 
or  of  the  sum  of  $400  referred  to  as  savings,  and  the  application  is 
denied  in  so  far  as  it  affects  these  two  items. 
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Counsel  for  the  respondent  in  his  brief  concedes  that  the  estate  is 
entitled  to  the  sum  of  $200  received  from  the  labor  organization,  so 
that  only  the  amount  received  under  the  policy  of  insurance  remains 
to  be  considered.  The  policy  undej  consideration  is  in  the  usual  in- 
dustrial form,  and  provides  that  the  company,  "immediately  upon  re- 
ceipt of  due  proof -of  the  death  of  the  insured,  *  ♦  *  will  pay 
*  *  ♦  the  amount  of  benefit  herein  specified,  to  the  executors  or 
administrators  of  the  insured,  unless  payment  be  made  under  the  pro- 
visions of  the  next  succeeding  paragraph,''  and  the  ntet  succeeding 
paragraph  is  as  follows : 

*'jraciUty  of  Faymeru,~^lt  is  understood  and  agreed  that  the  said  comiMiny 
may  make  any  payment  or  grant  any  nonforfeiture  privilege  provided  for  in 
this  poUcy  to  any  relative  by  blood  or  connection  by  marriage  of  the  insured, 
or  to  any  person  appearing  to  said  company  to  be  equitably  entitled  to  the 
same  by  reason  of  having  incurred  expense  on  behalf  of  the  insured,  for  his 
or  her  burial,  or,  if  the  insured  be  more  than  15  years  of  age  at  the  date  of 
this  policy,  for  any  other  purpose,  and  the  production  by  the  company  of  a 
receipt  signed  by  any  or  either  of  said  persons  or  of  other  sufficient  proof  of 
such  payment  or  grant  of  such  privUege  to  any  or  either  of  them  shall  be  con- 
clusive evidence  that  such  payment  or  privilege  has  been  made  or  granted  to 
the  person  or  persons  entitled  thereto,  and  that  all  claims  under  this  policy 
have  been  fully  satisfied." 

[2]  It  will  thus  be  observed  that  it  is  not  payable  on  'its  face  to  the 
respondent  by  name,  although  it  was  in  fact  paid  to  her  no  doubt  un- 
der the  "Facility  of  Payment"  clause.  I  had  a  similar  policy  under 
consideration  in  Matter  of  Shanley,  95  Misc.  Rep.  427,  160  N.  Y. 
Supp.  733,  and  reached  the  conclusion  upon  the  cases  there  cited 
that  the  provision  for  the  payment  by  the  insurance  company  under 
the  "facility  of  payment"  clause  is  for  the  protection  of.  the  insurance 
.  company  only,  and  that  the  latter  cannot,  by  electing  to  pay  one  of  the 
persons  there  mentioned,  invest  that  person  with  the  absolute  owner- 
ship of  the  moneys  paid.  Wachtel  v.  Harrison,  84  Misc.  Rep.  76,  145 
N.  Y.  Supp.  982;  Ruoff  v.  John  Hancock  Mutual  Life  Ins.  Co.,  86 
App.  Div.  447, 83  N.  Y.  Supp.  758;  Wokal  v.  Belsky,  53  App.  Div.  167, 
65  N.  Y.  Supp.  815. 

[3]  The  application  made  for  this  insurance,  if  any,  is  not  before 
me,  so  that  the  only  beneficiaries  appear  to  be  those  mentioned  on  »the 
face  of  the  policy.  It  is  claimed  by  the  respondent  that,  notwithstand- 
ing the  recital  in  the  policy,  the  court  should  find  title  thereto  in  the 
respondent  because  she  claims  to  have  paid  the  premiums.  I  do  not 
know  of  any  authority  which  would  justify  such  a  conclusion,  and 
none  has  been  drawn  to  my  attention. 

It  follows  that  the  application  must  be  granted,  in  so  far  as  it  re- 
lates to  the  moneys  received  from  the  insurance  company  and  the 
labor  organization,  and  an  order  to  that  effect  may  be  settled  on  notice. 

Decreed  accordingly. 
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In  re  DOWNEY'S  ESTATE. 

(Burrogate's  Ckmrt»  Bronx  Connty.    December,  1918.) 
(ByUahus  by  the  Court.) 

Tszatfon  <8=»875(3),  886M— Legatee,  staiidliig  In  relation  of  child  to  testatrix, 
entitled  to  exemption  and  to  rate  of  1  per  c«it.  on  balance. 

A  transfer  tax  was  assessed  against  the  interest  of  a  residuary  legatee, 
upon  the  ground  that  she  was  a  stranger  to  the  decedent  On  the  ap- 
peal it  was  contended  that  it  should  have  been  assessed  against  her,  as 
a  tax  in  the  interest  of  one  who  for  not  less  than  10  years  prior  to  the 
transfer  stood  in  the  mutual  relationship  of  parent  and  child ;  such  re* 
lationship  beginning  at  or  before  her  fifteenth  birthday  and  continuing  for 
a  period  of  over  10  years  thereafter.  The  legatee  in  question  was  the  dece- 
dent's stepdaughter,  who  later  married  the  decedent's  brother  and  thus 
became  her  sister-in-law.  On  the  evidence,  and  in  reversing  the  order 
appealed  from,  it  was  'heUl  that  the  appraiser  should  have  found  that 
the  relationship  alleged  existed  between  the  legatee  and  the  decedent,  and 
the  tax  assessed  accordingly;  that  the  fact  that  the  legatee  during  part 
of  the  time  was  absent  from  the  home  of  her  father  and  stepmother  at 
boarding  school,  and  that  she  subsequently  married  a  brother  of  the  de- 
cedent, and  then  lived  with  her  husband,  and  not  with  her  stepmother,  la 
not  inconsistent  with  the  relationship  claimed. 

Proceeding  on  an  appeal  by  the  executors  and  Annie  Scott,  a  resid- 
uary l^atee,  of  Margaret  F.  Downey,  deceased,  from  an  order  of 
the  State  Comptroller,  entered  on  a  report  of  an  appraiser  assessing 
a  transfer  tax  upon  the  estate.  Tax  fixed  after  allowing  an  exemp- 
tion and  a  reduction  of  rate. 

We^selman  &  Kraus,  of  New  York  City,  for  appellant. 
John  Boyle,  Jr.,  of  New  York  City,  for  respondent  state  comp- 
troller. 

SCHULZ,  S.  This  is  a  proceeding  to  fix  the  transfer  tax  upon  the 
estate  of  the  decedent.  The  executors  and  one  of  the  residuary  lega- 
tees appealed  from  the  order  entered  on  the  report  of  the  appraiser 
upon  the  ground  that  the  said  legatee  is  entitled  to  an  exemption  of 
$5,000,  and  that  a  tax  at  the  rate  of  1  per  cent.,  instead  of  at  the 
rate  of  5  per  cent.,  should  be  imposed  upon  the  balance  of  her  legacy. 
They  contend  that  this  is  so  because,  as  to  her,  the  decedent  for  not 
less  than  10  years  prior  to  such  transfer  stood  in  the  mutually  acknowl- 
edged relation  of  a  parent;  such  relationship  beginning  at  or  be- 
fore the  child's  fifteenth  birthday  and  continuing  for  a  period  of  over 
ten  years  thereafter.  Tax  Law,  §  221a,  being  chapter  62,  Laws  1909,. 
as  amended,  and  constituting  chapter  60  of  the  Consolidated  Laws. 

The  legatee  in  question  was  the  stepdaughter  of  the  decedent, 
and  later  married  the  decedent's  brother,  and  thus  became  her  sister- 
in-law.  The  decedent  married  the  father  of  the  said  legatee  when  the 
latter  was  about  5  years  of  age,  and  the  uncontradicted  testimony 
is  that  she  lived  with  her  father  and  her  stepmother  from  the  time  of 
their  marriage  in  1885  until  she  was  about  16  years  old,  and  up  to 
within  a  short  time  of  her  own  marriage.    From  her  marriage  certif- 
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icate,  which  is  in  evidence,  it  appears,  .however,  that  she  was  married 
in  1899,  so  that  while  her  testimony  is  that  she  lived  in  the  house- 
hold of  the  decedent  for  about  11  years  it  would  appear  that  she 
resided  there  for  almost  14  years.  From  her  seventh  to  her  tenth 
year  she  attended  a  boarding  school,  but  went  home  during  the 
holiday  and  vacation  periods.  The  decedent  spoke  of  her  as  her  daugh- 
ter, and  was  called  "Mother"  or  "Ma"  by  her. 

I  am  of  the  opinion  that  the  appraiser  should  have  found  from  the 
evidence  that  the  relationship  alleged  existed  between  the  legatee 
and  the  decedent.  Matter  of  Davis,  184  N.  Y.  299,  77  N.  E.  259; 
Matter  of  Kirtland,  94  Misc.  Rep.  58,  157  N.  Y.  Supp.  378;  In  re 
Lane's  Estate  39  Misc.  Rep.  522,  80  N.  Y.  Supp.  381 ;  .Matter  of 
Spencer  (Sur.)  4  N.  Y.  Supp.  395.  The  fact  that  the  legatee  during 
a  part  of  the  time  was  absent  from  the  home  of  her  father  and  step- 
mother at  boarding  school  and  that  she  subsequently  married  a  broth- 
er of  the  decedent,  and  then  lived  with  her  husband,  and  not  with  her 
stepmother,  I  do  not  consider  as  at  all  inconsistent  with  the  relation- 
ship in  question.  It  follows  that  the  order  must  be  reversed,  and  the 
tax  fixed  as  urged  by  the  appellants. 

There  is  no  dispute  as  to  the  assessed  value  of  the  property  trans- 
ferred, nor  as  to  the  tax  imposed  upon  the  transfers  to  the  other 
legatees,  and,  as  I  have  a  right  to  fix  the  tax  without  referring  the 
matter  back  to  the  appraiser  (Tax  Law,  supra,  §  231;  Matter  of 
Cameron,  97  App.  Div.  436,  89  N.  Y.  Supp.  977,  affirmed  181  N.  Y. 
560,  74  N.  E.  1115;  Matter  of  Willets,  119  App.  Div.  li9,  100  N.  Y. 
Supp.  850,  104  N.  Y.  Supp.  1150,  affirmed  190  N.  Y.  527,  83  N.  E. 
1134),  and  as  such  reference  would  only  result  in  unnecessarily  delay- 
ing the  matter,  I  will  order  and  adjudge  that  the  cash  value  of  the 
property  referred  to  in  the  appraiser's  report,  the  transfer  of  which  is 
subject  to  the  tax  imposed  by  the  acts  relating  to  taxable  transfers  and 
the  tax  to  which  the  said  transfers  are  liable,  be  fixed  at  the  amounts 
stated  in  the  order  referred  to,  except  that,  in  the  case  of  Annie  Scott, 
a  person  to  whom  the  decedent  stood  in  the  mutually  acknowledged 
relation  of  a  parent  for  not  less  than  10  years  preceding  her  death, 
and  whose  legacy  amounts  to  the  sum  of  $43,640.29,  an  exemption  of 
$5,000  be  allowed,  and  the  tax  be  assessed  upon  the  balance  at  the 
rate  of  1  per  cent. 

Settle  order  on  notice  accordingly. 
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MAIDEN  T.  OEBSON  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  County.    June  4,  1920.) 

L  Pleading  ^=>121(4) — ^Party  cannot  deny  knowledge  or  information  sufi- 
eient  to  form  belief  as  to  matter  of  record. 

.  A  party  is  not  allowed  to  deny  knowledge  or  information  suflacient  to 
form  a  belief  as  to  any  matter  of  public  record,  and  denials  as  to  such 
matters  are  presumptively  false  or  frivolous. 

2.  Pleading  ^»346,  358— Judgment  on  pleadings  cannot  be  granted,  wliere 

tliere  is  denial  of  Imowledge  safficient  to  form  belief  as  to  matto*  of 
record. 

While  a  denial  of  knowledge  or  information  sufficient  to  form  a  belief 
as  to  a  matter  of  public  record  is  presumptively  false  or  frivolous,  such 
a  denial  is  not  wholly  ineftectual,  and  a  motion  for  judgment  on  the 
pleadings  under  Code  Civ.  Proa  §  547,  or  section  587,  is  not  the  way  to 
test  such  denials,  but  a  motion  to  strike  should  be  made,  under  section 
538. 

3.  Pleading  ^=>360(4)l*Denial  of  knowledge  or  information  sufficient  to  form 

belief  as  to  matter  of  record  will  be  stricken. 

Where  defendant  denied  knowledge  or  information  sufficient  to  form 
a  belief  as  to  matters  of  public  record,  and  on  motion  to  strike  did  not 
even  attempt  to  show  the  existence  of  circumstances  which  would,  excuse 
his  acquiring  knowledge  of  such  records,  the  answer  will  be  stricken. 

Action  by  Ralph  Maiden  against  Sol  M.  Gerson,  Robert  C.  Shaal, 
and  Eva  R.  Gleason,  formerly  known  as  Eva  R.  G.  Sheer,  On  mo- 
tion by  plaintiff,  in  the  alternative,  either  for  judmient  on  the  plead- 
ings or  on  a  moving  affidavit  that  the  answer  of  defendant  Gerson  be 
stricken  out  as  a  sham,  or  that  the  denials  be  stricken  out  as  frivolous. 
Motion  granted,  to  extent  of  striking  out  answer.  » 

Harry  W,  Acton,  of  New 'York  Qty,  for  the  motion. 
Joseph  Dannenberg,  of  New  York  City,  opposed. 

GIEGERICH,  J.  This  action  is  brought  by  the  plaintiff,  as  assignee 
of  two  judgments  obtained  June  17,  1918,  against  the  defendant  Glea- 
son. The  complaint  further  alleges  that  on  April  3,  1918,  the  defend- 
ant Gleason  placed  a  chattel  mortgage  upon  an  automobile  she  owned, 
which  mortgage  was  subsequently  assigned  to  the  defendant  Shaal, 
and  that  on  April  18,  1918,  she  gave  to  the  defendant  Gerson  a  chat- 
tel mortgage  upon  the  same  car,  both  of  which  mortgages  were  filed  on 
or  about  the  date  they  were  given.  It  is  further  alleged  that  the  de- 
fendant Shaal,  after  default  under  the  first  mortgage,  and  prior  to 
one  year  from- the  date  of  filing"  of  that  mortgage,  took  possession  of 
the  automobile  and  still  remains  in  possession  thereof ;  that  the  sheriff 
of  New  York  county  levied  upon  the  automobile  under  executions 
issued  upon  the  plaintiff's  judgments,  but  the  defendant  Shaal  failed 
to  deliver  possession;  and  that  the  sheriff  returned  the  executions 
issued  upon  such  judgments  unsatisfied  on  the  29th  day  of  January, 
1920.  It  is  further  alleged  that  the  defendant  Gerson  failed  to  refile 
his  chattel  mortgage  within  30  days  next  preceding  the  expiration  of 
one  year. from  April  18,  1918,  and  that  by  reason  of  such  failure  his 
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mortgage  is  void  as  to  each  of  the  judgments  held  by  the  plaintiff. 
The  relief  demanded  is  that  the  chattel  mortgage  of  the  defendant 
Gerson  be  declared  void  as  to  the  judgments,  and  that  he  be  enjoined 
from  Seizing  the  automobile  in  question  under  his  judgment  of  fore- 
closure, and  that  the  lien  qf  the  defendant  Shaal  be  adjudged  to  be 
the  sum  of  $815.15,  and  that  Shaal  be  compelled  to  account  for  the 
automobile,  and  that  the  same  be  sold  and  the  proceeds  applied  to  the 
payment  of  the  judgments  held  by  the  plaintiff  after  the  payment  of 
the  amount  due  the  defendant  Shaal. 

The  answer  of  the  defendant  Gerson,  among  other  things,  denies 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  alle- 
gations of  the  recovery,  docketing  and  entering  and  assignment  of  the 
judgments  in  question,  and  the  filing  of  the  assignment  and  the  issu- 
ance of  executions  on  said  judgments  and  the  return  of  such  execu- 
tions unsatisfied  and  the  giving  and  filing  of  the  first  chattel  mortgage 
mentioned  and  its  assignment  to  the -defendant  Shaal  and  the  filing 
of  such  assignment  and  the  taking  possession  of  the  automobile  by  the 
defendant  Shaal  and  the  levy  thereon  by  the  sheriff  under  the  exe- 
cutions mentioned  and  the  return  of  the  executions  unsatisfied  by  the 
sheriff.  The  answer  also  sets  up  two  defenses,  in  each  of  which  are 
incorporated  all  or  a  portion  of  the  denials  above  referred  to  of  mat- 
ters of  record. 

[1-3]  Under  the  established  rule  of  pleading,  that  a  party  is  not 
permitted  to  deny  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  any  matter  of  public  record,  the  denials  in  the  answer  of  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  various 
judgments  and  assignments  and  chattel  mortgages  alleged  in  the  com- 
plaint are  presumptively  false  or  frivolous,  but  such  denials  are  not 
to  be  treated  as  wholly  ineffectual,  and  consequently  a  motion  for  judg- 
ment upon  the  pleadings  under  section  547  or  section  537  of  the  Code 
of  Civil  Procedure  is  not  the  way  to  test  such  denials,  but  rather  a  mo- 
tion under  section  538  to  strike  out  the  objectionable  answer  or  de- 
fense. Harley  v.  Plant,  210  N.  Y.  405,  104  N.  E.  946.  In  this  case 
the  plaintiff  has  made  his  motion  in  the  alternative,  either  for  judg- 
ment on  the  pleadings  or  upon  a  moving  affidavit  that  the  answer  be 
stricken  out  as  sham  or  that  the  denials  referred  to  be  stricken  out  as 
frivolous.  Owing  to  the  form  in  which  this  motion  has  been  made, 
an  opportunity  has  been  given  to  the  defendant  Gerson  to  show  that 
his  answer,  including  the  defenses,  presumptively  false,  is  in  fact  valid, 
but  he  has  failed  to  show,  or  even  to  attempt  to  show,  the  existence 
of  any  circumstances  (examples  of  which  were  enumerated  in  Harley 
V.  Plant,  supra)  which  would  excuse  his  acquiring  knowledge  of  the 
public  records  alleged  and  permit  him  to  deny  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  such  records. 

The  motion  should  therefore  be  granted  to  the  extent  of  striking 
out  the  answer,  but  in  all  other  respects  denied,  with  $10  costs  to  the 
plaintiff.    Settle  order  on  notice. 
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NEWMAN  ¥.  PDSRSON. 

(Supreme  Court,  Special  Term,  New  York  County.    June  1,  1020.) 

1.  Brokers  <d=»6aT-Breftch  of  agreement  to  buy  from  a  seller  to  be  procured  by 

broker  grives  broker  cause  of  action. 

Buyer's  breach  of  his  agreement  with  broker  to  buy  stipulated  amount 
of  coal  from  a  seller  to  be  procured  by  broker,  the  seller  to  pay  broker's 
commission,  held  to  give  broker  a  cause  of  action  for  damages^ 

2.  Brokers  <&=»69— Buyer's  refusal  to  buy  from  seller  procured  by  broker  cut 

titles  broker  to  reasonable  value  of  services. 

Where  defendant,  who  had  agreed  to  buy  a  stated  amount  of  coal  from 
a  seller,  to  be  procured  by  plaintiff  under  contract  providing  that  seller 
should  pay  the  plainttfTs  commission,  refused  to  buy  from  seller  pro- 
cured by  plaintiff  who  had  agreed  to  pay  plaintiff  a  stipulated  commis- 
sion, plaintiff's  measure  of  damages  was  not  the  commission  seller  had 
agreed  to  pay  him,  but  the  reasonable  value  of  his  services. 

3.  Brokers  <@==>82(l)~€omplaiiit  held  defective  in  failing  to  allege  value  of 

services. 

Where  defendant  had  agreed  to  buy  coal  from  a  seller  to  be  procured  by 
plaintiff  under  contract,  providing  that  seller  should  pay  plaintiff's  com- 
mission, but  refused  to  buy  from  seller  procured  by  plaintiff*  plaintiff's 
complaint,  In  action  for  damages,  falling  to  allege  the  value  of  the  serv- 
ices held  defective. 

Action  by  Tracy  F.  Newman  against  "Thomas"  G.  R.  Piersgn 
(iht  name  "Thomas"  being  fictitious,  etc.).  Defendant  interposed 
a  demurrer  on  the  ground  of  the  insufficiency  of  the  complaint,  and 
plaintiff  moves  for  an  order  overruling  demurrer.-  Motion  denied, 
and  demurrer  sustained,  with  leave  to  plaintiff  to  amend. 

Shearman  &  Sterling,  of  New  York  City  (Chaimcey  B.  Garver, 
of  New  York  City,  of  counsel),  for  the  motion. 

R.  Hunter  McQuistion,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  plaintiff  moves  for  an  order  overruling 
the  defendant's  demurrer  interposed  upon  the  grotmd  of  the  insuffi- 
ciency of  the  complaint.  The  complaint  alleges  that  the  plaintiff  en- 
tered into  a  contract  with  the  defendant  by  which  it  was  agreed  that — 

"If  the  plaintiff  would  Introduce  him  to  some  one  who  was  ready,  willing, 
and  able  to  sell  to  the  defendant  10,000  to  12,000  tons  of  bituminous  coal  for 
shipment  to  Genoa,  Italy,  at  the  price  of  $32.75  per  ton,  the  defendant  would 
purchase  from  such  person  10,000  to  12,000  tons  of  bituminous  coal  at  that 
price;  it  being  understood  that  the  plaintiff  should  receive  no  commission 
from  the  defendant  for  bringing  about  such  sale,  but  should  receive  his  com- 
mission from  the  seller.** 

It  is  further  alleged  that  the  plaintiff  introduced  the  defendant  to 
a  purchased  who  was  ready,  willing,  and  able  to  sell  to  the  defendant 
the  quantity  of  coal  named  at  the  price  named  for  shipment  to  Gen- 
oa, which  purchaser  agreed  to  pay  the  plaintiff  a  commission  on  such 
sale  of  75  cents  per  ton  when  the  coal  should  be  shipped  and  paid  for 
but  that  the  defendant  refused  to  carry  but  his  contract  with  the 
plaintiff  and  thereby  prevented  the.  plaintiff  from  earning  his  com- 
mission on  such  sale  "to  the  plaintiff's  damage  in  the  sum  of  $9,000." 
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[1]  The  first  point  on  which  the  complaint  is  attacked  is  that  the 
contract  pleaded  itsejf  negatives  the  right  of  the  plaintiff  to  main- 
tain the  action;  the  argument  being  that  the  defendant^  according 
to  the  allegations  of  the  complaint,  in  accepting  the  services  of  the 
plaintiff,  stipulated  that  he  should  be  under  no  obligation  to  the  plain- 
tiff. I  do  not  think  such  a  construction  is  a  reasonable  one  to  place 
upon  the  allegations  of  the  complaint.  It  is  distinctly  alleged  that 
the  defendant  agreed  with  the  plaintiff  to  make  the  purchase.  It  is 
true  that  there  is  a  further  provision  that  if  the  defendant  carried  out 
his  contract  he  should  be  under  no  obligation  to  the  plaintiff,  who 
would  in  that  event  procure  his  compensation  from  the  purchaser. 
The  theory  of  the  complaint,  however,  is  not  one  of  performance  of 
the  contract,  but  breach  thereof  by  the  defendant,  and  the  remedy 
sought  is  damages  for  such  breach. 

[2]  When  it  comes  to  the  question  of  the  measure  of  damages^ 
however,  I  am  unable  to  distinguish  this  case  from  Amory  v.  Wash- 
ington Steamboat  Co.,  Lim.,  120  App.  Div.  818,  105  N.  Y.  Supp.  999. 
In  that  case  an  agent  was  employed  to  sell  certain  steamboats,  with 
an  agreement  to  look  only  to  the  buyer  for  commissions,  but  with 
an  express  condition  that  the  defendant  was  not  to  close  the  sale  with 
any  purchaser  produced  by  the  plaintiff  except  through  the  plaintiff. 
Tiie  defendant  did,  however,  directly,  and  not  through  the  plaintiff, 
sell  the  steamboats  to  a  purchaser  procured  by  the  plaintiff.  The 
Appellate  Division  of  this  department  held  that  the  result  of  such 
violation  of  the  conditions  was  that  the  plaintiff  became  entitled  to 
recover  his  commission  from  the  defendant  based  upon  a  quantum 
meruit  and  that  the  fact  that  the  plaintiff  and  the  purchaser  had 
agreed  as  to  the  amount  of  the  commission  would  not  entitle  the 
plaintiff  as  a  matter  of  law  to  the  amount  that  he  was  to  receive  from 
the  purchaser  in  case  the  sale  had  been  carried  through  upon  the  terms 
proposed  by  the  plaintiff.  I  cannot  see  any  substantial  difference 
between  that  case  and  the  present  one,  and  think  it  must  be  held  that 
the  plaintiff's  damages  here,  too,  are  unliquidated,  and  that  what  he 
is  entitled  to  recover  is  the  value  of  his  services,  and  not  the  amount 
agreed  upon  between  him  and  the  purchaser. 

[3]  I  am  therefore  of  the  opinion  that  the  complaint  is  defective 
in  failing  to  allege  the  value  of  the  services.  It  would  seem,  without 
the  citation  of  authorities,  that  such  an  allegation  is  essential.  It  is 
given  as  a  part  of  a  complaint  in  actions  for  work,  labor,  and  serv- 
ices in  forms  of  pleading  of  recognized  authority  (Abbott's  Forms 
of  Pleading,  vol.  1,  p.  169,  form  177),  and  the  Encyclopaedia  of  Plead- 
ing and  Practice  (volume  22,  p.  1369)  states  that  such  an  allegation 
should  be  included  in  the  complaint.  In  Macksoud  v.  Dildariaii 
(Sup.)  93  N.  Y.  Supp.  382,  it  was  held  by  the  Appellate  Term  that 
a  complaint  for  goods  sold  and  delivered  is  insufficient  against  de- 
murrer, if  it  contains  no  allegation  either  of  value  or  of  agreed  price. 
The  analogy  between  the  two  forms  of  action  is  manifestly  very  close. 

The  conclusion  I  have  reached  on  the  point  just  discussed  renders 
It  unnecessary  to  consider  the  other  objections  urged  against  the 
complaint.     The  motion  should  therefore  be  denied,  and  an  order 
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entered  sustaining  the  deaiurrer,  with  $10  costs  to  the  <lef endantj  but 
with  leave  to  the  plaintiff  to  amend  his  complaint  within  20  days  aft- 
er service  of  a  copy  of  the  order  to  be  entered  hereon,  with  notice 
of  entry  thereof,  and  upon  payment  of  such  costs. 
Settle  order  on  notice. 


OREENBERO  v.  JEROME  H.  REMICK  ft  CO. 

(Supreme  Coxat,  AppeUate  Diyislon,  First  Department    May  28,  1920.) 

Coiurts  <S=»237(2)— Right  arbitrarily  to  terminate  contract  empioying  attor^ 
ney  of  general  interest  entitling  attorney  to  appeal. 

The  question  wnether  a  client  can  arblfrarfly  terminate  contract  of 
employment  of  an  attorney  for  a  fixed  period,  not  in  reference  to  any 
particular  litigation,  Is  of  such  general  interest  that  plaintiff  attorney, 
demurrer  to  whose  complaint  setting  up  such  question  has  been  sust^ned, 
win  be  permitted  on  motion  to  appeal  to  the  Court  of  Appeals ;  the  ques- 
tion being  certified. 

Action  by  Abner  Greenberg  against  Jerome  H.  Remick  &  Co.  On 
plaintiff's  motion  for  leave  to  appeal  to  the  Court  of  Appeals  from 
order  sustaining  demurrer  to  the  'complaint.  Motion  granted,  and 
question  certified. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
•  PAGE,  and  GREENBAUM,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  the  motion. 
Leon  Laski,  of  New  York  City,  opposed. 

PER  CURIAM.  In  this  action,  plaintiff,  an  attorney  at  law,  en- 
tered into  an  agreement  with  the  defendant  to  perform  legal  services 
for  the  defendant  for  one  year  at  a  compensation  of  $5,200,  payable 
$100  weekly.  This  contract  was  made  on  the  21st  day  of  AprU,  1919. 
On  the  27th  day  of  September,  1919,  the  defendant  discharged  the 
plaintiff,  having  paid  him  at  the  rate  of  $100  a  week  for  the  full  time, 
up  to  the  time  of  his  discharge.  The  action  is  brought  by  the  at- 
torney to  recover  the  balance  due  for  the  year,  to  wit,  $2,900.  The 
demurrer  is  upon  the  ground  that  the  complaint  does  not  state  f^cte 
sufficient  to  constitute  a  cause  of  action,  and  that  demurrer  has  been 
sustained.  This  court  deemed  that  the  question  of  law  involved  had 
been  decided  in  this  state  by  the  cases  of  Degen  v.  Steinbrink,  188 
App.  Div.  622,  177  N.  Y.  Supp.  226;  Johnson  v,  Ravitch,  113  App. 
Div.  810,  100  N.  Y.  Supp.  1123;  Martin  v.  Camp,  219  N.  Y.  170, 
114  N.  E.  46,  L.  R.  A.  1917P,  402;  Tenney  v.  Berger,  93  N.  Y.  529, 
45  Am.  Rep.  263;  Matter  of  Dunn,  205  N.  V.  402,  98  N.  E.  914, 
Ann.  Cas.  1913E,  536;  Andrewes  v.  Haas,  214  N.  Y.  255,  108  N. 
E.  423,  3  A.  L.  R.  458. 

The  plaintiff  asks  to  be  allowed  to  appeal  to  the  Court  of  Appeals 
upon  the  ground  that  in  none  of  the  cases  cited  was  the  question 
involved  as  to  the  right  of  a  client  to  arbitrarily  terminate  a  con- 
tract where  the  employment  was  for  a  fixed  period,  and  not  in 
reference  to  any  particular  litigation.    It  is  further  urged  that  there 
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are  many  attorneys  who  are  under  annual  retainers  in  simitar  cases, 
and  that  the  question  is  of  such  general  importance  that  the  spe- 
cific question  arising  should  be  determined  by  the  Court  of  Appeals. 
We  are  of  opinion  that  the  question  presented  has  such  a  gen- 
eral interest  as  to  justify  this  application,  and  the  motion  should 
be  granted,  and  the  question  certified,  whether  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action. 


(110  MlBc.  Rep.  508)  « 

COYNE!  V.  TOWN  OF  GREENBURGH  et  aL 

(Supreme  Court,  Special  Term,  Westchester  County.    March,  1920.) 

1.  Limitation  of  actions  ^s»22  (2) -—Six-year  statute  not  applieable  to  contract 
presumptiveiy  under  seal. 

A  construction  contract,  reciting  that  the  parties  *'do  jointly  and  seyer- 
ally  covenant  and  agree,"  and  concluding,  "the  said  party  of  the  first  part 
hath  caused  ics  corporate  seal  to  be  hereunto  affixed  and  these  presents 
to  be  signed  by  its  president,  ♦  .•  *  and  the  parties  of  the  second  and 
third  parts  have  hereunto  set  their  hands  and  seals/'  with  the  letters 
"[L.  S.]"  appearing  after  each  signature,  was  presumptively  a  contract 
under  seal,  to  which  the  defense  of  the  six-year  statute  of  Umitations  can- 
not prevail. 

&  Equity  <&=>87(1)— Six-year  limitation  is  no  defense  to  an  action  in  equity. 

In  an  action  on  a  contract  between  an  avenue  extension  commission 
and  a  contractor,  under  Laws  1892,  c.  498,  for  the  extension  of  an  avenue 
in  the  town  of  Qreenburgh,  the  six-year  statute  of  limitations  is  no  de- 
fense, where  th^  action  is  in  equity. 

8.  Highways  ^=>113(4) — ^Town,  delir^ng  bonds  to  avenue  extension  commla- 
sloners,  was  not  liable  to  contractors. 

Under  Laws  1892,  c.  493,  {  6,  requiring  avenue  extension  commissioners 
to  ascertain  cost  of  opening,  constructing,  and  grading,  and  damages  for 
lands  taken,  and  that  amount  as  "so  ascertained"  be  paid  by  town  by  ia- 
suance  of  bonds,  to  be  delivered  to  commissioners,  a  town,  issuing  bonds 
and  delivering  them  to  commissioners,  thereby  paid  the  amount  *'so 
ascertained,"  and  was  not  liable  to  a  contractor,  where  proceeds  were  to  l>e 
applied  by  commissioners  to  pay  contractors. 

4.  Highways  <6=>113(4)— Town  not  liable  to  contractor's  assignee,  who  knew 

that  commissioners  liad  misapplied  town  bonds. 

Where  extension  commissioners  for  avenue  in  town  of  Qreenburgh,  act- 
ing under  Laws  1892,  c.  493,  sold  the  town  bonds  at  less  than  par,  con- 
trary to  the  statute,  and  on  purchaser's  insolvency  failed  to  pay  con- 
tractor, so  that  work  stopped,  an  assignee  of  contractor's  claims  against 
commission,  its  members,  and  the  town,  in  consideration  of  his  financing 
the  contractors,  knowing  of  such  sale,  which  had  been  participated  in  by 
original  contractors,  even  if  commission  and  its  members  were  agents 
of  town,  could  not  hold  it  liable  for  damages  from  commissioners'  un- 
lawful acts,  as  the  relation  of  respondeat  superior  does  not  exist  between 
town  and  its  officers. 

5.  Towns  ^=»45— Not  liable  for  negligence  or  illegal  acts  of  officers  or  agents* 

in  absence  of  statute. 

A  town  cannot  be  made  liable,  either  for  the  negligence  or  the  illegal  or 
unauthorized  acts  of  its  officers  or  agents,  except  in  those  cases  where  the 
statute  expressly  provides  that  it  shall  be  so  liable,  or  where  such  acts 

are  subsequently  ratified  by  it. 

^ _^ »  I 
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€,  Towns  ^»29-*Aveniie  eztendiMi  comniiMloDen  desigiuited  Ify  statata  wtte 
not  oiBeers  of  a  town. 

Avenue  extension  commiasloners,  designated  by  liaws  1892,  c.  493,  for 
the  extension  of  an  avenue  in  the  town  of  Greenburgh,  in  whose  appoint- 
ment and  removal  the  town  had  no  voice,  and  over  whose  acts  It  had  no 
control,  and  who  were  not  residents  of  the  town,*  were  not  officers  of  the 
town,  hi  view  of  Const,  art.  10,  |  2,  providing  that  all  town  officers  must 
be  elected  or  appointed  by  the  electors  of  the  town  or  town  authorities. 

7.  Towns  ^=>21 — ^Persons  temporarily  designated  by  Legislature  to  perform 

local  funetions  not  local  oiBeers. 

While  the  Legislature,  to  effect  some  special  object*  may  t^nporarily 
designate  to  other  than  local  officers  functions  pertaining  generally  to 
the  locality,  the  persons  so  designated  do  not  become  local  officers. 

8.  Highways  ^=^95(1) — ^Local  authorities  are  mere  agents  of  the  state. 

in  highway  matters,  the  local  authorities  exercise  a  very  limited  au- 
thority, as  tliey  are  mere  agents  of  the  state. 

9.  Towns  «=»44^Have  no  connion-*law  liability. 

There  is  no  common-law  liability  on  the  part  of  towns,  and  whatever 
liability  exists  must  be  the  result  of  some  statutory  duty  or  obligation 
or  one  arising  under  contract  obligations,  which  a  town  has  legal' au- 
thority to  enter  Into.  • 

10.  Towns  «=»6;^— Unliquidated  claiin  against  town  nrast  be  presented  for 
audit. 

Before  the  representative  of  an  assignee  of  amounts  to  become  due  on  n 
contract  for  an  avenue  extension  in  the  town  of  Greenburgh,  for  whicb 
commissioners  were  designated  under  Laws  1892,  c.  493,  to  contract  and 
pay  the  contractor,  can  recover  any  deficiency  against  the  town,  due  to 
the  commissioneiB'  unauthorised  sale  of  tiie  bonds  for  less  than  par  to  an 
insolvent  buyer,  he  should  allege  and  prove  that  he  iHresented  his  claim 
to  the  town  for  audit,  especially  where  the  claim  is  an  unliquidated  one. 

11.  Towns  ^=>62— Demand  is  not  liquidated,  unless  it  appears  how  much  is 
due. 

A  demand  is  not  liquidated,  even  if  It  appears  that  something  is  due, 
unless  it  appeani  how  much  is  due. 
U.  Towin  ^»6i$-^laim  is  not  enfforceabie^  unless  acted  on  hy  town  board  of 


A  claim  against  a  town  cannot  be  sued  on  or  enforced,  until  or  unless 
it  has  been  duly  presented  and  acted  on  by  the  town  board  of  audit. 

Suit  by  Francis  T.  Holder,  in  which,  after  his  death,  John  H. 
Coyne,  as  sole  surviving  executor,  was  substitued  as  party  plaintiflF, 
against  the  Town  of  Greenburgh,  William  Edward  Coffin,  and  John 
G.  Peene  and  two  others  as  avenue  extension  commissioners.  Judg- 
ment for  defendant  Town  of  Greenburgh,  and  in  favor  of  plaintiff 
against  defendant  commissioners. 

Caldwell  &  Masslich,  of  New  York  City  (Chester  B.  Masslich  and 
Charles  C.  Marshall,  both  of  New  York  City,  and  Thomas  F.  Cur- 
ran,  of  Yonkers,  of  counsel),  for  plaintiff. 

Frank  D.  Briggs,  of  Tarrytown  (Joseph  B.  Thompson/  of  White 
Plains,  of  counsel),  for  defendant  town  of  Greenburgh. 

John  D.  O'Connor,  of  Yonkers,  for  defendants  Coyne,  Tompkins, 
and  Peene. 

SEEGER,  J.  This  is  an  action  in  equity,  which  was  commenced 
by  Francis  T.  Holder,  plaintiff's  testator,  in  the  year  1904.  The  plain- 
tiff Coyne,  his  surviving  executor,  was  subsequently  substituted  as 
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party  plaintiff  by  an  order  of  the  court.  The  action  arises  out  of  a 
contract  between  the  Warbtirton  avenue  extension  commission,  so 
called,  and  Pennell  &  O'Hem,  contractors,  under  chapter  493,  Laws 
of  1892,  for  the  extension  of  Warburton  avenue,  in  the  town  of 
Greenburgh,  from  the 'north  line  of  the  city  and  town  of  Yonkers  to 
the  village  of  Hastings.  Francis  T.  Holder  was  the  contractors' 
assignee. 

The  commissioners  were  regularly  appointed  under  said  act  of 
1892,  and  all  the  proceedings  leading  up  to  Ae  awarding  of  the 
contract  to  Pennell  &  O'Hem  were  regularly  taken.  The  contract 
was  dated  and  executed  July  28,  1893.  The  commissioners  acquired 
the  right  of  way  for  the  highway  pursuant  to  the  terms  of  the  act 
The  town  of  Greenburgh  duly  issued  its  bonds  to  the  amount  of  $149,- 
000,  a  sum  sufficient  to  pay  the  land  damages  and  the  contract  price 
for  the  construction  of  the  highway,  and  delivered  the  bonds  to  the 
commissioners.  The  commissioners  sold  the  bonds  to  the  firm  of 
Coffin  &  Stanton  for  $49,000  cash  and  a  credit  of  $100,000.  Coffin 
&  Stanton  deposited  with  the  commissioners  certain  collateral  se^ 
curities  to  secure  the  credit,  and  paid  upon  the  credit  $20,000.  Part 
of  the  original  collateral  was  withdrawn  by  Coffin  &  Stanton,  and 
other  collateral  was  substituted.  Coffin  &  Stanton  failed,  and  the 
defendant  Wickes  was  duly  appointed  receiver  of  the  goods,  chat- 
tels, and  credits  of  the  said  firm  by  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  duly  qualified  as 
such  receiver.  Coffin  &  Stanton  failed  to  pay  the  balance  of  $80,000, 
which  resulted  in  the  failure  of  the  commissioners  to  pay  the  contrac- 
tors, and  the  work  was  stopped. 

The  original  plaintiflr,  Francis  T.  Holder,  oifered  to  finance  the 
contractors;  the  commissioners  consented  thereto,  and  on  the  15th 
day  of  May,  1897,  said  Holder  and  the  defendants  Pennell  &  O'Hem 
entered  into  a  contract  in  writing  whereby  Pennell  &  O'Hem  agreed 
to  complete  the  work  according  to  the  contract,  and  said  Holder 
agreed  to  pay  all  payments  to  become  due  to  Pennell  &  O'Hem  under 
the  contract  for  the  construction  of  said  extension  of  Warburton 
avenue,  and  Pennell  &  O'Hem  agreed  to  assign  to  said  Holder  any 
and  all  claims  for  the  same  against  the  said  Warburton  avenue  ex- 
tension commission,  or  the  members  thereof,  and  their  successors, 
and  against  the  town  of  Greenburgh.  The  work  was  completed  by 
Pennell  &  O'Hem,  and  Holder  paid  them  the  amounts  due  according 
to  the  terms  of  the  contract ;  Pennell  &  O'Hern  assigning  to  him  their 
claims  against  the  commissioners  and  the  defendant  town. 

The  following  is  the  prayer  for  judgment  in  the  complaint: 

"Wherefore  plaintiff  demands  Judgment,  that  the  amount  due  the  plaintiff 
be  adjudged  and  determined,  including  interest  and  costs ;  that  the  collateral 
securities  hereinabove  mentioned  be  sold  under  the  direction  of  this  court; 
that  the  proceeds  arising  upon  the  sale  be  brought  into  court ;  that  the  plain- 
tiff be  paid  the  amount  which  may  be  found  due  him,  together  with  Interest 
and  costs,  so  far  as  the  moneys  so  applicable  from  said  sale  wiU  pay  the 
same,  and  that  the  plaintiff  have  Judgment  for  any  deficiency  that  there  may 
be  against  the  town  of  Greenburgh  and  the  defendants  John  G.  Peene,  John 
Besson,  and  James  J.  Treanor,  and  that  he  may  have  such  other  and  furtuer 
relief  as  may  be  Just  and  equitable." 
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The  answer  of  the  defendant  town  of  Greenburgh  sets  up  the  de- 
fense of  the  statute  of  lunitations;  that  the  cause  of  actioit  did  not 
accrue  within  six  years  before  its  commencement;  that  the  plaintiff 
failed  to  present  his  daun  for  audit  to  the  town  board,  and  that  it 
was  not  audited;  that  the  commissioners  misapplied  the  $149,000 
bonds,  and,  instead  of  selling  them  for  cash,  dielivered  them  to  Cof- 
fin &  Stanton  on  credit ;  that  Coffin  &  Stanton  failed  and  became  in- 
solvent, and  that  the  bonds  were  never  paid  for;  that  plaintiff's  re- 
covery is  limited  by  a  clause  of  the  contract  to  moneys  collected  and 
received  by  the  commissioners  from  the  supervisors  of  the  town; 
that  the  defendant  town  is  a  stranger  to  all  the  a^ts  of  the  commis- 
sioners, the  contractors,  and  the  plaintiff ;  and  that  the  commissioners 
were  not  officers,  agents,  servants,  or  representatives  of  the  defend- 
ant town,  nor  selected,  nor  appointed,  nor  commissioned  by  it. 

The  trial  of  the  action  has  been  greatly  delayed  by  reason  of  ef- 
forts made  by  the  commissioners  to  dispose  of  the  collateral  se- 
curities, and  by  the  death  of  all  of  the  plaintiff's  attorneys,  Fettretch, 
Silkipan  &  Seybel,  and  by  the  death  of  Frank  D.  Millard,  attorney  for 
the  defendant  town  and  defendant  Tompkins.  John  G.  Peene,  one 
of  the  commissioners,  died.  Eug^ene  C.  Clark,  coexecutor  of  Mr. 
Holder,  died,  leaving  the  plaintiff,  Coyne,  sole  executor. 

The  original  act  of  tfi'e  Legislature,  chapter  493,  Laws  of  1892, 
was  repealed  April  18,  1893,  by  chapter  419  of  the  Laws  of  1893 ; 
but  the  repealing  statute  contained  a  clause  saving  the  Warburton 
avenue  proceedings  in  question.  Owing  to  the  death  of  the  above- 
named  attorneys,  many  of  the  original  papers  in  the  case  were  lost, 
among  them  being  the  original  contract,  and  the  same  was  proved 
by  secondary  evidence. 

Thomas  O'Hern,  one  of  the  members  of  the  contracting  firm  of 
Pennell  &  O'Hern,  was  instrumental  in  securing  the  contract  between 
Coffin  &  Stanton  and  the  Warburton  commissioners,  and  the  bonds 
were  given  to  him  by  the  commissioners  for  delivery,  and  he  deliv- 
ered them  to  Coffin  &  Stanton,  who  gave  a  receipt  to  Commission- 
er Peene  for  the  same.  The  original  collateral  deposited  by  Coffin  & 
Stanton,  according  to  the  contract  made  by  the  commissioners  with 
that  firm,  was  $29,000  village  of  Williamsbridge,  N.  Y.,  4  per  cent, 
bonds;  $21,000  town  of  Islip,  N.  Y.,  6  per  cent,  bonds;  $25,000  city 
of  Harriman,  Tenn.,  6  per  cent,  bonds;  $25,000  city  of  Ironwood, 
Mich.,  6  per  cent,  bonds. 

As  permitted  imder.  the  Coffin  &  Stanton  x:ontract,  a  substitution 
of  collateral  was  made.  The  Westchester  Trust  Company,  of  Yon- 
kers,  was  appointed  receiver  of  the  collateral  on  October  18,  1905, 
with  authority  to  take  the  collateral  into  its  possession  and  to  com- 
promise and  adjust  and  settle  all  claims  arising  out  of  the  collateral 
or  the  interest  therein,  upon  such  terms  and  conditions  as  the  receiver 
should  deem  just  and  proper;  and  by  further  orders  of  the  court  it 
was  directed  to  sell  the  bonds  of  the  cities  of  Santa  Cruz,  Ironwocd, 
and  Harriman,  and  apply  the  proceeds,  after  the  payment  of  expens- 
es authorized  by  the  court,  to  the  original  plaintiff,  Holder,  which 
sale  and  payment  were  made.    The  collateral  received  by  the  West- 
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Chester  Trust  Company  tinder  said  orders  consisted  of  $10jOOO  city 
of  Harriman,  Tenn.,  bonds;  $15,000  city  of  Ironwood,  Mich.,  bonds; 
$49,000  city  of  Santa  Cruz,  Cal.,  bonds;  $15,000  American  Deben- 
ture Company  bonds.  All  these  bonds  were  sold,  except  the  $15,000 
American  Debenture  bonds,  which  had  no  value,  and  from  the  pro- 
ceeds of  the  sales  the  original  plaintiff,  Holder,  received  from  the 
receiver,  November  30,  1906,  $9,000,  and  May  31,  1907,  $48,723.65. 

On  January  12,  1894,  a  formal  statement  was  prepared,  executed, 
and  sworn  to  by  the  three  Warburton  avenue  commissioners,  copied 
in  the  commissioners'  records,  and  directed  to  be  delivered  to  the 
supervisor  of  the^town  of  Greenburgh,  formally  ascertaining  and 
determining  the  actual  cost  of  the  construction  of  the  highway  to  be 
$109,301.85;  this  sum  being  stated  to  include  $89,443.10  for  the  con- 
tractors, Pennell  &  O'Hem.  That  determination  was  confirmed 
thereafter  by  the  several  engineers'  certificates,  and  by  the  action  of 
the  commission  itself  upon  the  engineers'  certificates. 

The  first  assignment  by  Pennell  &  O'Hem  to  Holder  is  embraced 
in  the  contract,  and  assigns  to  him  their  claim  of  $15,866,  together 
with  $1,606.04  interest,  damages,  costs  and  allowance  directed  to 
be  paid  by  an  order  of  the  Supreme  Court,  and  $107.65  costs  upon 
the  order  affirming  said  order.  Subsequently  eight  assignments  were 
executed  by  Pennell  &  O'Hern  to  Holdet^il  as  follows: 

May            15,  1897 $17,472  04,  interest  from  October      81,  1896 

107  65,  iuterest  from  AprU  26,  1897 

July            14,  1897 5,974  00,  interest  from  July              1,  1897 

August        19,  1897 8,160  00,  interest  from  August         6,  1897 

September    8,  1897 16,000  00,  interest  from  September  4,  1897 

November  27,  1807 ,  15,000  00,  interest  from  November   2,  1897 

April           29,  1898 4,000  00,  interest  from  November    2,  1897 

August        18,  1808 •. .  4,000  00,  interest  from  June           21,  1898 

July            26,  1899 1,443  16,  interest  from  November    2,  1897 

July            26,  1899 1,000  00,  interest  from  May            26,  1899 

The  following  payments  were  made  by  Mr.  folder  to  Pennell  & 

O'Hern: 

Bate  of  Payment.  Date  of  Receipt  Amount  Paid. 

(Coyne)  (Oliver)  (Coyne  and  Oliver) 

May  15,  1897 May  15,  1897 $15,650  00 

July  3,  1897 July  14,  1897 5,974  00 

August         17,  1897 August        19,  1897 8.160  00 

September     8,  1897 September   9,  1897 16,000  00 

November  26,  1897 November  27,  1897 15,000  00 

April  27,  1898 April  28,  1898 4,000  00 

August         17,  1898 August        19,  1898 4,000  00 

July  26,  1899 -July  26,  1899 2.443  16 

$71,227  16 

The  commissioners  paid  to  Pennell  &  O'Hem  a  total  of  $18,000. 
The  $71,227.16  paid  by  Holder  and  the  $18,000  paid  by  the  commis- 
sioners are  all  the  moneys  that  were  received  by  Pennell  &  O'Hem 
upon  the  construction  contract. 

[  1  ]  The  defense  of  the  statute  of  limitations  cannot  prevail  in  this 
action,  because  it  is  presumptively  established  that  the  contract  was 
under  seal,  and  this  presumption  is  not  successfully  controverted. 
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The  ccmtract  recites  that  the  |)arties  "do  jointly  and'  severally  cove- 
nant and  agree/'  and  the  concluding  paragraph  recites: 

"The  said  party  of  tbe  first  part  hath  caused  its  corporate  seal  to  be  here- 
unto affixed  and  these  preseats  to  be  signed  by  its  president,  treasurer,  and 
secretary*  and  the  parties  of  the  second  and  third  parts  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written" — 

and  after  each  of  the  signatures  the  letters  "[L.  S.]"  appears. 
The  presumption,  therefore,  is  that  the  contract  was  sealed.  Rus- 
ling  V,  Union  Pipe  &  Construction  Co.,  5  App.  Div.  448,  39  N.  Y. 
Supp.  216;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  13  Am.  Rep. 
556.  An  instrument  is  regarded  as  sealed,  for  the  purpose  of  the 
statute  of  limitations,  if  the  intent  to  seal  it  is  shown.  Slade  v.  Squier, 
133  App.  Div.  666,  118  N.  Y.  Supp.  278.  The  following  cases  also 
give  effect  to  this  principle:  Barnard  v.  Gantz,  140  N.  Y.  249,  35 
N.  E.  430;  Wheeler  v.  Reynolds,  44  App.  Div.  571,  573,  60  N.  Y. 
Supp.  911;  Town  of  Solon  v.  Williamsburgh  Savings  Bank,  114  N. 
Y.  122,  134,  21  N.  E.  168.  In  the. opinion  of  the  Appellate  Division 
in  the  Warburton  mandamus  proceedings  (People  ex  rel.  Pennell 
V.  Treanor,  15  App.  Div.  508,  at  page  514,  44  N.  Y.  Supp,  528,  532) 
the  court  said  of  this  contract: 
"It  was  executed  imder  the  corporate  seal  of  the  commission.'* 

[2],  Another  reason  why  the  six-year  statute  of  limitations  is  no 
defense  to  this  action  is  that  the  action  is  in  equity. 

[3]  The  plaintiff  contends  that  the  town  of  Greenburgh  must  pay 
this  obligation,  because  the  Legislature  has  so  enacted.  The  act  pro- 
vides as  follows: 

"Sec.  6.  The  said  commissioners  shall  ascertain  and  determine  the  cost, 
charges  and  expense  of  laying  out  and  opening,  constructing  and  grading  tne 
said  road  and  the  amount  of  damages  awarded  to  owners  or  occupants  of 
property  through  which  the  same  shall  have  been  laid  oi!it  for  the  lands  taken, 
and  the  amount  as  so  ascertained  shall  be  paid  by  the  town  through  which 
said  road  was  continued  and  constructed  and  said  lands  taken.  Tbe  bonds  or 
obligations  of  each  of  said  towns  for  the  proportion  of  such  damages,  costs, 
charges,  or  expense  so  charged  to  them  shall  be  issued  by  each  of  said  towns 
in  such  sums  as  are  deemed  advisable  by  the  respective  superyisors  thereof,  and 
shall  be  payable  In  twenty  years  from  the  date  thereof.  Such  bonds  *  *  <* 
shall  be  *  *  *  delivered  to  the  said  commissioners  to  be  paid  out  by  them 
at  not  less  than  par  in  liquidation  of  the  said  damages,  costs,  charges  and 
expenses  of  laying  out,  opening  and  constructing  the  said  road,  or  at  their 
option  to  be  sold  at  not  less  than  par  and  the  proceeds  (hereof  applied  as 
aforesaid."  n 

The  town  complied  with  the  terms  of  this  act  by  issuing  the  bonds 
required  to  be  issued  and  delivering  them  to  the  commissioners.  Such 
bonds  have  been  held  to  be  valid  obligations  of  the  town.  Citizens* 
Savings  Bank  v.  Town  of  Greenburgh,  173  N.  Y.  215,  65  N.  E.  978; 
Town  of  Greenburgh  v.  International  Trust  Co.,  94  Fed.  755,  36  C. 
C.  A.  471.  The  town  did  pay  the  amount  "so  ascertained,'-  as  the 
statute  required.  The  town  was  not  required  to  pay  to  the  con- 
tractors, but  to  deliver  the  bonds  to  the  commissioners,  whose  duty 
it  was  to  apply  them  in  payment  to  the  contractors. 

[4,8]  Plaintiff  also  contends  that  the  Warburton  avenue  commis- 
sion and  its  members  are  agents  of  the  town  of  Greenburgh,  and 
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cites  the  case  of  Citizens*  Savings  Bank  ▼.  Town  of  Greenbargh,  173 
N.  Y.  215,  65  N.  E.  978,  in  which  case  Ae  town  sought  to  evade  lia- 
bility tfpon  the  bonds  upon  the  ground  that  the  act  of  the  commission- 
ers in  delivering  the  bonds  to  the  purchasing  brokers  was  void  and 
illegal,  because  they  were  sold  for  less  than  the  commissioners  were 
authorized  to  sell  them,  they  having  sold  them  at  their  face  value, 
without  taking  into  account  the  interest  which  had  accrued  to  the 
extent  of  about  $700,  and  that  the  act  of  the  commissioners  in  so 
disposing  of  them  at  less  than  what  was  actually  due  upon  them  was 
illegal  and  void,  and  that  the  court  in  its  opinion  said  of  the  commis- 
sioners that — 

"They  were  the  agents  of  the  town,  for  the  purpose  of  discharging  the  cost 
of  the  work  and  loe  claims  arising  upon  the  const niction  of  the  highway, 
throng^  the  application,  or  sale,  of  the  bonds,  and  were  responsible  to  it  for 
the  faithful  and  proper  performance  of  their  duty  In  that  respect  They 
merely  held  bonds  which  the  town  had  issued  nntil  they  could  be  used  in  pay- 
ing the  indebtedness  of  the  town,  and  If  they  disposed  of  them  contrary  to  the 
statutory  provision  as  to  price,  it-is  obvious  that  that  was  a  matter,  if  not  of 
fraud,  of  a  deviation  from  the  authority  they  possessed,  which,  for  not  af- 
fecting lue  factum  of  the  bond,  cannot,  and  should  not,  be  chargeable  to  the 
innocent  purchaser/' 

The  plaintiff  in  this  action,  however,  occupies  an  entirely  different 
position  from  that  of  an  innocent  holder  of  the  bonds  issued  by  the 
town.  His  testator  knew  the  provisions  of  the  statute  requiring  the 
commissioners  to  sell  the  bonds  at  not  less  than  par,  and  his  assignors 
entered  into  their  contract  with  the  commissioners  with  that  knowl- 
edge, and  knowing  that  a  departure  from  the  procedure  enjoined  by 
the  statute  was  a  violation  of  duty  and  an  unlawful  action  by  the 
commissioners.  Further,  Pennell  &  O'Hern  participated  in  the  unau- 
thorized and  wrongful  act  of  the  commissioners  in  disposing  of  the 
bonds.  Thomas  O'Hern,  one  of  the  members  of  that  firm,  testified 
that  he  had  been  instrumental  in  securing  the  contract  between  Cof- 
fin &  Stanton  and  the  Warburton  avenue  commissioners.  While  he 
says  that  he  never  gave  his  consent  to  the  sale  of  the  bonds  for  part 
cash  and  part  collateral,  he  had  attended  the  meetings  of  the  com- 
missioners and  was  familiar  with  their  acts  in  reference  to  the  sale 
of  the  bonds.  The  bonds  were  given  to  him  by  the  commissioners, 
and  he  carried  and  delivered  them  to  Coffin  &  Stanton,  the  purchasers. 
Pennell  &  O'Hern  not  only  consented  to  such  sale,  but  actually  par- 
ticipated therein.  O'Hern,  \lf\e  minutes  show,  was  present  when  the 
proposition  was  made  and  accepted,  and  it  does  not  appear  that  he 
then  opposed  it.  He  was  also  present  at  other  meetings  when  the 
Coffin  &  Stanton  deal  was  discussed. 

Even  conceding  that  the  commissioners  were  the  agents  of  the 
town  for  the  purpose  of  discharging  the  cost  of  the  work  and  the 
claims  arising  upon  the  construction  of  the  highway,  as  was  stated  by 
the  Court  of  Appeals  in  the  case  of  Citizens'  Savings  Bank  v.  Town 
of  Greenburgh,  supra,  Pennell  &  O'Hern  knew  that  they  had  ex- 
ceeded their  authority  in  disposing  of  the  bonds.  They  could  have 
objected  to  such  disposition,  or,  at  any  rate,  refused  to  have  partic- 
ipated therein,  and  if  they  had  so  objected  they  might  be  considered 
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ihnocent  parties,  who  were  aot  bound  by  the  iinauthorized  act  of  the 
commissioners. 

Holder,  as  the  assignee  of  Pennell  &  O'Hem,  cannot  be  consider- 
ed in  a  court  of  equity  as  standing  in  any  better  position  than  they 
would,  or  as  acquiring  any  greater  rights  than  those  possessed  by  the 
latter.  Further,  it  is  quite  evident  that  Holder  was  entirely  familiar 
with  the  acts  of  the  commissioners.  He  was  the  father-in-law  of 
Peene,  one  of  them.  He  knew  the  work  had  been  stopped  because 
of  the  failure  of  Coffin  &  Stanton,  the  purchas.ers  of  the  bonds,  to 
pay  for  them.  He  knew  the  terms  of  the  act,  and  that  the  commis- 
sioners had  exceeded  their  authority  in  disposing  of  the  bonds  for 
less  than  their  face  value,  and  upon  credit  instead  of  for  cash.  He 
voluntarily  interposed,  and  entered  into  his  contract  with  Pennell  & 
O'Hem  to  pay  them  for  the  completion  of  the  work,  and  took  assign- 
ments of  the  various  sums  due  to  Pennell  &  O'Hem  under  the  con- 
tract, with  full  knowledge  of  the  facts. 

Even  if  the  commissioners  were  agents  of  the  town  for  the  pur- 
poses mentioned  in  the  act  in  question,  to  the  extent  that  the  bonds 
issued  by  the  town  and  delivered  to  the  commissioners  became  valid 
obligations  of  the  town,  quite  a  different  proposition  is  involved  here, 
where  parties  entirely  cognizant  of  the  unauthorized  and  wrongful 
acts  of  the  commissioners  seek  to  hold  the  town,  not  upon  the  bonds 
issued  by  the  town,  but  -in  addition  thereto,  to  the  extent  of  the  dam- 
ages and  losses  suffered  by  reason  of  these  unlawful  and  unauthor- 
ized acts.  For  such  acts  such  parties  should. not  have  redress  from 
the  town,  for  towns  are  not  liable  for  the  negligent  and  wrongful 
acts  of  their  officers,  in  the  absence  of  statutory  provisions  making 
them  so.  The  relation  of  respondeat  superior  does  not  exist  between 
the  town  and  its  officers.  Short  v.  Town  of  Orange,  175  App.  Div. 
260,,  262,  161  N.  Y.  Supp.  466;  Lorillard  v.  Town  of  Monroe,  11 
N.  Y.  392,  62  Am.  Dec.  120;  People  ex  rel.  Eckerson  v.  Zundel,  157 
N.  Y.  513,  52  N.  E.  570, 

In  28  American  and.  English  Encyclopedia  of  Law  (2d  Ed.)  332, 
the  general  principle  is  stated  as  follows : 

"A  towS~or  townsbip  cannot  be  made  liable  either  for  the  negligence  or  the 
Ulegal  or  unauthorized  acts  of  its  officers  or  agents,  except  In  those  cases  where 
the  statute  expressly  provides  that  it  shall  he  so  liable,  or  where  such  acts 
Are  suosequently  ratified  by  the  town." 

In  Gardner  v.  Town  of  Cameron,  155  App.  Div.  750,  140  N.  Y. 
Supp.  634.  affirmed  215  N.  Y.  682,  109  N.  E.  1074,  the  court  said 
<at  page  759  of  155  Appf  Div.  [140  N.  Y.  Supp.  641]): 

"The  creation  of  an  obligation  against  the  town,  by  way  of  contract,  cannot 
be  founded  upon  omission  of  action  by  the  town  officials,  but  must  be  the 
result  of  an  affirmative  detei-mination  to  create  the  obligation  In  the  form 
find  manner  provided  by  statute.*' 

Judge  Dillon,  in  the  latest  edition  of  his  work  on  Mimicipal  Cor- 
porations, §  1647,  refers  more  in  detail  to  the  cases  in  which  cor- 
porations are  liable  civilly  for  the  negligence  or  want  of  skill  of  their 
agents  or  servants  in  the  course  or  line  of  their  employment,  by 
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which  another  who  is  free  from  contributory  fault  is  injured.    And 
in  that  connection  the  author  says  at  section  1655: 

"It  may  be  observed,  in  the  next  place,  that  when  It  is  B<mght  to  render  a 
municipal  corporation  liable  for  the  act  of  servants  or  agents,  a  cardinal  in- 
quiry is,  'whether  they  are  the  servants  or  agents  of  the  corporation.  If  the 
corporation  appoints  or  elects  them,  can  control  them  in  th^  discharge  of  their 
duties,  can  continue  or  remove  them,  can  hold  them  responsible  for  the  man- 
ner in  which  they  discharge  their  trust,  and  if  those  duties  relate  to  the  ex- 
ercise of  corporate  powers,  arid  are  for  the  peculiar  benefit  of  the  corporation 
in  its  local  or  special  interest,  they  may  justly  be  regarded  as  its  agents  or 
servants,  and  the  maxim  of  respondeat  superior  applies.  But  if,  on  the  other 
hand,  they  are  elected  or  appointed  by  the  corporation,  in  obedience  to  the 
statute,  to  perform  a  public  service,  not  peculiarly  local  or  corporate,  but 
because  this  mode  of  selection  has  been  deemed  expedient  by  the  Legislature  in 
the  distribution  of  uie  powers  of  the  government,  if  they  are  independent  of 
the  corporation  as  to  the  tenure  of  their  o^ce  and  the  manner  of  discharging 
their  duties,  they  are  not  to  be  regarded  as  the  servants  or  agents  of  the  cor- 
poration, for  whose  acts  or  negligence  it  is  impliedly  liable,  but  as  independ- 
ent public  or  state  officers  with  such  powers  aiid  duties  as  the  statute  confers 
upon  them,  and  the  doctrine  of  respondeat  superior  is  not  applicable." 

For  these  reasons  I  am  satisfied  that  the  Court  of  Appeals  did 
not  intend,  in  the  case  of  Citizens'  Savings  Bank  v.  Town  of  Green- 
burgh,  supra,  to  hold  the  town  liable  for  the  acts  of  the  commis- 
sioners in  any  other  particulars  than  those  involved  in  that  case. 

Although  the  town  is  not  a  party  to  the  contract  for  the  construc- 
tion of  the- road,  the  plaintiff  seeks  to  hold  it  in  this  action  because 
the  Legislature  has  enacted  that  it  must  pay  pursuant  to  section  6  of 
chapter  493  of  the  Laws  of  1892,  which  has  been  quoted  above.  The 
amount  of  bonds  which  the  town  can  issue  is  strictly  limited  to  the 
amount  as  ascertained  and  dete^inined  by  the  commissioners;  no 
liability  beyond  that  i's  created  by  the  statute  or  can  be  inferred. 

Perinell  /&  O'Hem,  as  well  as  Holder,  knew  these  provisions  of  the 
statute;  they  knew  the  extent  and  the  limit  of  the  liability  of  the 
town,  which  was  solely  for  the  cost  of  the  land  and  the  construction 
work  as  ascertained  and  determined  by  the  commissioners.  They 
knew  that  the  bonds  could  only  be  paid  out  by  the  commissioners,  at 
not  less  than  par,  in  liquidation  of  the  said  liability,  or,  at  their  option^ 
be  sold  at  not  less  than  par  and  the  proceed?  thereof  applied  as  afore- 
said. 

[6]  The  commissioners  were  not  officers  of  the  town.  The  town 
had  no  voice  in  their  appointment,  no  control  over  their  acts,  nor  any 
power  of  r-emoval.  They  were  not  even  residents  of  the  town.  .  Sec- 
tion 2  of  article  10  of  the  Constitution  provides  that  all  town  offi- 
cers must  be  elected  or  appointed  by  the  electors  of  the  town  or  town 
authorities.  To  hold  that  the  commissioners  were  officers  of  the 
town  would  be  in  effect  to  hold  that  the  act  in  question  was  violative 
of  the  home  rule  provision  of  the  Constitution,  and  to  hold  that  they 
were  agents  of  the  town,  for  whose  acts  or  misfeasance  the  town 
would  be  liable,  would  be  an  evasion  of  the  home  rule  provision  of 
the  Constitution,  by  doing  indirectly  what  could  not  be  done  directly. 

[7]  While  the  Legislature  may,  for  the  purpose  of  effecting  some 
special  object,  temporarily  designate  to  other  than  local  officers  func- 
tions pertaining  generally  to  the  locality,  the  persons  so  designated  do 
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not  become  local  oflScers.  People  ex  rel.  Commissioners  v.  Oneida 
Co.,  170  N.  Y.  105,  62  N.  E.  1092;  People  ex  rd.  Kilmer  v.  McDon- 
ald, 69  N.  Y.  362;  Astor  v.  City  of  New  York,  62  N.  Y.  567;  City 
of  Syracuse  v.  Hubbard,  64  App.  Div.  587,  72  N.  Y.  Supp.  802.  In 
the  latter  case  it  was  said: 

'^f  the  Legislature,  In  providing  for  the  accomplishment  of  a  particular 
specific  object  which  it  has  i^vrer  to  accomplish,  designates  some  person  to 
perform  a  specific  duty  that  might  be  performed  by  a  local  dty  or  town  ofiicer, 
the  fact  that  such  person'  is  charged  with  that  duty  does  not  make  him  a 
city  or  town  officer  within  the  meaning  of  the  Constitution  so  long  as  the 
general  duty  or  functions  of  the  local  officers  are  not  interfered  with." 

[8]  In  highway  matters,  the  local  authorities  exercise  a  very  lim- , 
ited  authority  as  to  highways;  they  are  mere  agents  of  the  state.  Tha,t 
is  clearly  indicated  in  People  ex  rel.  Metropolitan  St.  R.  Co.  v.  Tax 
Commissioners,  174  N.  Y.  417,  430-435,  67  N.  E.  69,  72,  63  L.  R.  A. 
884,  105  Am,  St.  Rep.  674,  ia  which  the  court  gave  a  careful  exposi- 
tion of  the  home  rule  provision  of  the  Constitution,  and  a  history  of 
its  origin  and  development,  and  said: 

"The  principle  of  home  rule  is  preserved  by  continuing  the  right  of  these 
divisions  to  select  their  local  officers,  with  the  general  functions  which  have 
always  belonged  to  the  office.  Unless  the  office,  by  whatever  name  it  is  known, 
is  protected,  as  the  courts  have  uniformly  held,  the  right  to  choose  the  officer 
would  be  lost,  for  with  his  former  functions  gone  he  would  not  be  the  officer 
contemplated  by  the  Constitution,  even  if  the  name  were  retained." 

If  the  opening  of  this  street,  in  two  adjoining  towns,  pursuant  to 
the  provisions  of  this  act  of  1892,  were  merely  a  local  function  ap- 
pertaining solely  to  local  officers,  then  the  whole  act  of  1892  was 
unconstitutional,  as  infringing  on  the  functions  of  local  officers,  that 
is,  the  town  superintendent  of  highways  of  the  town  of  Greenburgh, 
and  the  corresponding  officers  of  the  city  of  Yonkers;  and  the  only 
way  in  which  the  act  can  be  held  constitutional,  in  this  respect,  is  by 
giving  it  the  construction  that  the  function  as  to  opening  a  new  high- 
way appertained  originally  and  fundamentally  to  the  state  at  large, 
rather  than  to  the  local  authorities.  If  the  commissioners  in  ques- 
tion were  to  be  regarded  as  taking  the  place  of  the  town  superintend- 
ent of  highways,  as  to  the  construction  of  the  highway  in  question, 
that  would  not  make  the  town  liable.  If  this  work  had  been  per- 
fohnpd,  and  if  the  act  of  misfeasance  shown  had  been  done  by  the 
town  superintendent  of  highways,  acting  under  the  law  governing 
him,  the  town  would  not  be  liable. 

[9]  There  is  no  common-law  liability  on  the  part  of  towns.  What- 
ever liability  exists  must  be  the  result  of  some  statutory  duty  or  ob- 
ligation, or  one  arising  under  contract  obligations  which  a  town  has 
legal  authority  to  enter  into.  Section  170  of  the  Town  Law  (Con- 
sol.  Laws,  c.  62)  declares  what  are  town  charges,  subdivision  4  of 
which  provides: 

"Every  sum  directed  by  law  to  be  raised  for  any  town  purpose*'  is  a  town 
charge. 

If  it  may  be  said  that  the  construction  of  this  highway  is  a  town 
purpose,  the  statute  has  been  complied  with  and  the  rqoney  raised; 
but  there  is  no  authority  for  raising  it  the  second  time. 
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'  Coyne,'  who  is  the  plaintiff  in  this  action  as  executor  of  Holder, 
and  who.  is  also  a  defendant,  was  for  many  years  the  attorney  fof 
Holder;  he  is  sole  surviving  executor  of  his  wilL  He  was  also 
one  of  the  last.Warburton  avenue  commissioners.  Peene,  now  de- 
ceased, who  was  one  of  the  first  three  conmiissioners,  was  Holder's 
son-in-law,  his  wife,  the  present  defendant  Ava  L.  Peene,  being 
Holder's  only  child,  and  sole  residuary  legatee  under  his  will;  and 
if  plaintiif  should  recover  in  this  action  the  money  will  ultimately  be 
paid  to  defendant  Ava  L.  Peene,  as  a  part  of  the  residuary  estate  of 
Francis  T.  Holder.   *      . 

The  complaint  alleges  that  Holder  and  the  plaintiff  must  be  con- 
sidered as  admitting '  the  fact  that  Holder  entered  into  the  contract 
with  Pennell  &  O'Hem  upon  the  express  understanding  and  a^ee- 
ment  that  the  commissioners  should  hold  the  collateral  securities, 
pledged  by  Coffin  &  Stanton,  for  the  benefit  and  protection  of  the 
plaintiff,  and  would  apply  the  proceeds  arising  from  the  sale  of  said 
securities  to  the  repayment  to  the  plaintiff  of  the  moneys  due  and 
to  become  due  to  Pennell  &  O'Hern  under  the  contract.  The  original 
contract  between  the  commissioners  and  Pennell  &  O'Hem  pro- 
vided that  the  contract  price  should  be  paid  only  out  of  such  moneys, 
as  should  be  collected  and  received  by  the  party  of  the  first  part  from 
the  supervisor  of  the  town  of  Greenburgh,  in  the  county  of  West- 
chester, state  of  New  York,  as  provided  by  chapter  493,  Laws  of 
1892,  for  the  cost  of  said  improvement,  and  only  due  and  payable 
when  such  moneys  should  have  been  collected  and  paid  to  said  com- 
missioner. When  Holder  took  the  assignment  from  Pennell  & 
O'Hern,  he  knew  of  this  provision.  He  also  knew  that  the  town  had 
discharged  its  obligation  by  the  issue  of  the  bonds  and  their  delivery 
to  the  commissioners,  and  the  manner  in  which  the  commissioners  had 
disposed  of  them,  and  the  collateral  which  they  had  taken  therefor. 
There  is  no  reason  in  equity  why  he  or  his  estate  should  now  be  per- 
mitted to  resort  to  the  town  to  obtain  compensation  for  the  work 
done  under  this  contract. 

[10]  The  complaint  fails  to  allege  a  presentation  to  or  ^udit  by 
the  town  board  of  the  town  of  Greenburgh  of  the  claim  sued  on,  and 
there  was  no  evidence  introduced  showing  any  such  audit  or  presen- 
tation. The  plaintiff  contends  that  no  audit  was  permissible  or  nec- 
essary, since  the  act  creating  the  commission  (chapter  493,  Laws  of 
1892)  exempted  the  claim  from  the  provisions  of  the  general  law  re- 
lating to  audit,  and  superseded  such  provisions  by  another  method  of 
determining  the  amount  due,  and  refers  to  section  6  of  the  act,  which 
provides  as  follows: 

"The  said  commissioners  shaU  ascertain  and  determine  the  cost,  charges  and 
expense  of  laying  out  and  opening,  -constructing  and  grading  the  said  road  and 
the  amount  of  damages  awarded  to  owners  or  occupants  of  property  through 
which  the  same  shall  have  been  laid  out  for  the  lands  taken,  and  the  amoant 
as  80  ascertained  shall  be  paid  by  the  town.    •    ♦    ♦  " 

There  is  no  doubt  that  the  statute  contemplated  that  the  commis- 
sioners should  have  entire  charge  of  the  laying  out  of  the  highway^ 
acquiring  the  rights  of  way  therefor,  contracting  for  the  construction 
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thereof,  and  the  ascertaining  and  determination  of  the  cost,  charges, 
and  expense  of  laying.but  the  same,  and  of  the  payment  of  such  cost, 
charges,  and  expenses  from  the  bonds  to  be  issued,  by  the  town,  or 
the  proceeds  thereof,  and  no  presentation  of  any  claim  to  tne  town 
board  of  audit  was  necessary  to  entitle  the  contractors  to  receive  pay- 
ment from  the  commissioners.  But  the  commissioners  failed  to  com- 
ply with  the  statute,  and  disposed  ot  the  bonds  by  selling  them  up- 
on credit,  contrary  to  the  provisions  of  the  statute.  The  town  is- 
sued the  bonds,  delivered  them  to  the  commissioners,  and  furnished 
them  with  the  means  of  payment,  and  it  is  not  the  fault  of  the  town 
that  the  contractors  have  not  b^en  paid.  If  the  plaintiff  has  any  claim 
whatever  against  the  town,  to  recover  for  the  cost  of  tlie  construc- 
tion of  this  highway,  it  is  a  claim  created  by  reason  of  the  fact  that 
the  commissioners  failed  to  comply  with  the  terms  of  the  statute  in 
the  disposition  of  the  bonds.  The  commissioners  were  unable  to 
pay,  because  they  had  sold  the  bonds  on  credit,  and  they  have  not 
been  paid  for  them  in  full.  Before  the  plaintiff  can  resort  to  the 
town  to  recover  any  sum  in  addition  to  the  amount  of  the  bonds  which 
the  town  delivered,  to  the  commissioners,  the  plaintiff  should  allege 
and  prove  t&at  he  presented  his  claim  to  the  town  for  audit  The 
town  is  a  stranger  to  the  transactions  of  the  commissioners.  The 
claim  is  an  unliquidated  one.  The  amount  thereof  depends  upon  the 
amount  of  the  payments  made  to  the  contractors  and  upon  the  amount 
that  the  same  will  be  reduced  by  resorting  to  the  collateral  received 
by  the  commissioners  from  the  purchasers  of  the  bonds.  The  plain- 
tiff recognizes  this  fact  by  bringing  lys  action  in  equity  and  asking 
that  the  amount  due  the  plaintiff  should  be  ascertained,  adjudged, 
and  determined, 

[11]  A  demand  is  not  liquidated,  even  if  it  appears  that  something 
i^  due,  unless  it  appears  how  much  is  due.  Lestienne  v.  Ernst,  5 
App.  Div.  373,  39  N.  Y.  Supp.  199;  Nassoiy  v.  Tomlinson,  148  N. 
Y.  326,  42  N.  E.  715,  51  Am.  St.  Rep.  695. 

[12]  It  is  not  necessary  to  cite  authorities  for  the  proposition  that 
a  claim  against  a  town  cannot  be  sued  upon  or  enforced  until  or  un- 
less it  has  been  duly  presented  and  acted  upon  by  the  town  board 
of  audit. 

Judgment  should  be  directed  for  the  defendant  town  of  Greenburgh 
on  the  merits,  with  costs,  and  in  favor  of  plaintiff  against  the  de- 
fendant commissioners  for  such  sum  as  may  be  ascertained  to  be 
due  and  unpaid  under  the  contract,  which  may  be  ascertained  by  ref- 
erence to  ascertain  and  determine  the  amount. 

Ordered  accordingly.  • 

182  N.Y.S.— -le 
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PEOPLE  V.  FAXON  et  al. 

(Supreme  Conrt,  Special  Term,  Saratoga  (bounty.    May,  1020.) 

1.  Taxation  ^=^615— Laws  authorizing  and  regulating  tax  sales  strictly  con- 

strued. 

Tax  sales  being  in  derogation  of  private  rights  of  property,  laws  author- 
izing and  regulating  them  must  be  strictly  construed  in  so  far  as  intended 
for  benefit  or  protection  of  citizen,  and  requirements  must  be  strictly  fol- 
lowed to  pass'  title  to  purchaser. 

2.  Taxation  4&»422^Assessnient  of  occupied  as  nonresident  lands  void. 

If  lands  assessed  for  taxes  as  nonresident  lands  were  in  fact  Occupied 
when  assessed,  the  assessment  was  void. 

3.  Taxation  <&=»529 — ^Receipts  raise  presumption  of  payment. 

Receipt  showing  then  owner  of  land  paid  taxes  for  two  years,  in  ab- 
sence of  other  proof  In  action  by  purchaser  at  comptroller's  tax  sale, 
would  raise  presumption  of  payment  in  full. 

4.  Taxation  ^=^529 — Where  books  show  more  taxes  than  appear  by  receipts, 

presumption  amount  demanded  was  paid. 

If  books  of  comptroller  show  greater  amount  of  taxes  than  appear  td 
have  been  paid  by  then  owner,  as  shown  by  tax  receipts,  presumption  fol- 
lows owner  paid  the  amount  demanded  by  collector. 

5.  Taxation  <S=»77a— Defect  that  resident  were  assessed  as  nonresident  lands 

jurisdiftional. 

Defect  that  occupied  were  assessed  as  nonresident  lands,  which  Invalidat- 
ed sale  for  taxes,  was  .lurisdictioual.  and  beyond  saving  grace  of  curative 
act,  as  Tax  Law,  §f  131, 132, 133,  which  are  available  to  purchaser  only  as 
statute  of  limitations. 

6.  Taxation  ^=»803-^Owner  in  possession,  assessed  as  nonresident,  can  show 

lands  were  occupied,  despite  limitations. 

Owner,  who.  has  always  remained  in  possession  of  land  sought  to  be 
recovered  In  action  based  on  tax  title,  can  show  that  Uie  lands  assessed 
as  nonresident  were  ih  fact  occupied  when  assessed,  or  that  tax  was  paid 
before  sale,  so  that  assessment  or.  proceedings  after  payment  were  void ; 
Tax  Law,  $$  131,  132,  133,  being  merely  statutes  of  limitation,  and  operat- 
ing only  to  bar  remedy,  which  owner  is  not  seeking,  but  is  defending. 

Action  by  the  People  of  the  State  of  New  York  against  William  H. 
Faxon  and  George  Nl  Ostrander.     Complaint  dismissed. 

Charles  D.  Newton,  Atty.  Gen.,  and  William  T.  Moore,  Deputy 
Atty.  Gen.,  for  the  People. 

George  N.  Ostrander,  of  Albany,  for  defendants. 

SALISBURY,  J.  This  is  an  action  in  ejectment  to  recover  a  tract 
of  land  in  Essex  county,  purchased  at  a  comptroller's  tax  sale.  The 
complaint  is  in  the  ordinary  form,  and  demands  judgment  for  the 
possession  of  the  premises,  and  alleges  that  defendants  have  unlaw- 
fully entered  upon  said  premises  and  unlawfully  retain  possession 
thereof.  The  answer  is  (i)  a  general  denial;  (b)  that  the  defendants 
are  now,  and  before  the  commencement  of  the  action  were,  the  own- 
ers and  in  possession  as  such  of  the  premises  in  suit;  and  (c)  tliat 
the  defendants  and  their  grantors  were  for  more  than  50  years  prior 
to  the  commencement  of  the  action  in  the  actual  and  lawful  posses- 
sion of  the  premises,  to  the  exclusion  of  the  plaintiff  and  all  others 
claiming  possession  hereof. 

^t=>For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key -Numbered  Digests  &  Indexes 
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The  plaintiff  claims  title  to  the  premises  by  virtue  of  a  tax  deed 
from  the  comptroller  of  the  state  of  New  York,  dated  February  10» 
1881,  and  recorded  in  the  Essex  county  clerk's  office  June  27,  1882; 
that  this  deed  ran  from  the  tax  sale  of  1877;  which  was  for  the  un- 
paid taxes  of  1869  and  1870;  that  notice  to  the  occupant  was  served 
by  the  plaintiff;  that  in  1895  the  comptroller,  pursxiant  to  chapter  711 
of  the  Laws  of  1893,  published  a  notice  covering  the  premises  and 
declaring  himself  in  possession  of  the  land. 

The  defendants  claim  title,  so  far  as  the  facts  are  here  pertinent, 
by  a  chain  of  conveyances  from  1776  to  1909.  They  also  claim  pay- 
ment of  the  taxes  for  which  the  property  was  sold  to  the  state  and 
introduced  in  evidence  certain  tax  receipts  which  read  as  follows : 

"Received  of  Mrs.  John  Balfour  two  dollars  and  flfty-four  cents  (^.54),  tax 
on  lot  104-106,  Township  26,  Totten  &  Grosslield's  Purchase.  Olmsteadville, 
January  13th,  1870.  Patrick  Farrelly,  Collector." 

"Received  of  Widow  Balfour  four  dollars  and  twenty-five  cents  ($4.25)  in 
full  for  her  tax  tor  the  year  1870  on  lot  Na  104, 114  acres,  and  lot  No.  103,  36 
acres,  26  Township,  Totten  &  Crossfield's  Purchase. 

"R.  O.  CJonnor,  CJollector,  by  Henry  Bradley." 

.  It  was  conceded  by  the  parties  that  the  tax  receipts  were  for  taxes 
levied,  the  first  for  1869  and  the  second  for  1870 ;  plaintiif  claiming^ 
as  hereafter  shown,  that  the  payments  were  not  in  full,  and  defend- 
ants insisting  they  were  in  full,  for  all  taxes  for  these  years. 

Plaintiff  also  claims  that  the  assessment  on  which  the  tax  sale,  for 
failure  to  pay  the  tax,  was  based,  was  assessed  as  nonresident  lands, 
when  in  fact  it  was  occupied  resident  lands.  Mrs.  John  Balfour  (or 
the  Widow  Balfour)  was  the  predecessor  in  title  of  the  defendants. 
Further  facts  presented  by  the  record  show  that  as  early  as  1871  the 
premises  were  in  the  possession  and  occupancy  of  the  grantors  of 
defendants;  that  there  was  a  farmhouse,  bam,  meadow,  and  farm 
land  upon  a  portion  thereof;  that  such  possession  and  occupancy 
had  existed  for  a  long  period  prior  to  that  time,  and  has  continued 
to  exist  under  the  defendants'  grantors  and  under  the  defendants. 

The  plaintiff  relies  on  its  title  by  virtue  of  the  tax  sale  and  the 
statutes  applicable  thereto,  namely,  sections  131,  132,  and  133  of 
the  Tax  Law  (Consol.  Laws,  c.  60).  These  sections,  in  so  far  as 
they  relate  to  this  case,  are  as  follows: 

Section  181:  "After  the  expiration,  of  one  year  from  the  time  of  sale  the 
comptroller  shall,  after  application  In  writing  therefor  and  upon  the  surrender 
of  the  certificate,  •  •  •  execute  a  conveyance  of  lands  so  sold  by  him  for 
taxes,  which  shall  vest  in  the  grantee  an  absolute  estate  in  fee  simple,  •  •  • 
and  which  shall  be  presumptive  evidence  that  the  sale  and  all  proceedings 
prior  thereto,  from  and  including  the  assessment  of  lands  sold,  and  that  all 
notices  requfi<4»d  by  law  to  be  given  previous  to  the  expiration  of  the  time 
given  by  law  for  the  redemption  thereof,  were  regular  and  in  accordance 
with  all  the  provisions  of  law  relating  thereto.  After  two  years  from  the 
date  such  presumption  shall  be  conclusive." 

■  Section  132 :  "Every  such  conveyance  executed  by  the  comptroller  •  •  ♦ 
which  has  fbr  two  years  been  recorded  in  the  office  of  the  clerk  of  the 
county  in  which  the  lands  are  located  *  *  •  shall  be  conclusive  evidence 
that  the  sale  and  proceedings  prior  thereto,  from  and  including  the  assess- 
ment of  the  lands,  and  all  notices  required  by  law  to  be  given  previous  to  the 
expiration  of  the  time  allowed  for  redemption,  were  regular  and  were  rega- 
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hirly  given,  publisjiccl  and  served  according  to  the  provisions  of  all  laws  direct- 
ing and  requiring  the  same  or  in  any  manner  relating  thereto  but  all  such 
conveyances"  *  •  •  shall  be  subject  to  cancellation  by  reason  of  payment 
6f  such  taxes,  or  by  reason  of  the  levying  of  such  taxes  by  a  town  or  ward 
having  no  legal  right  to  assess  the  land,  or  by  reason  of  any  defect  in  the  pro- 
ceedings affecting  the  jurisdiction  upon  constitutional  grounds,  upon  direct 
application  to  the  comptroller,  or  in  an  action  brought  before  a  competent 
court  therefor :  provided,  however,  that  such  application  shall  be  made  or  such 
action  brought,  in  the  case  of  all  sales  held  prior  to  1805  within  one  year  from 
June  15,  1896." 

Section  133  provides  that  the  comptjoUer  may  advertise  once  a 
week  for  three  weeks  successively  a  hst  of  the  wild,  vacant,  and 
forest  lands  to  which  the  state  holds  title,  from  a  tax  sale  or  other- 
wise, in  one  or  more  newspapers,  and  from  and  after  the  expiration 
of  such  time,  all  such  wild,  vacant,  and  forest  lands  are  hereby  de- 
clared to  be  and  shall  be  deemed  to  be  in  the  actual. possession  oi  the 
comptroller. 

[1,  2]  Tax  sales  being  in  derogation  of  private  rights  of  property, 
the  laws  authorizing  and  regulating  them  must  be  strictly  construed, 
in  so  far  as  they  are  intended  for  the  benefit  or  protection  of  the  citi- 
zen, and  their  requirements  must  be  strictly  followed,  in  order  ta 
pass  any  title  to  the  purchaser.  I  am  convinced  that,  when  the  lots 
were  assessed  for  the  1869  and  1870  tax,  they  were  occupied  by  the 
defendants'  predecessor  in  title,  and  that  they  have  ever  since  been 
occupied  by  the  defendants  or  the  persons  to  whose  title  they  suc- 
ceeded. It  has  been  held  that,  where  lands  are  occupied,  an  assess- 
ment as  nonresident  lands  is  illegal.  People  v.  Wemple,  117  N.  Y. 
77,  22  N.  E.  761.  If  lands  assessed  as  nonresident  lands  were  in 
fact  occupied  when  assessed,  or  if  the  tax  had  been  paid  before  the 
return  was  made  to  the  comptroller,  then  in  the  one  case  the  assess- 
ment was  void,  and  in  the  other  all  proceedings  after  payment  were 
void.  Joslyh  v.  Rockwell,  128  N.  Y.  334,  28  N.  E.  604.  It  follows; 
then,  that  the  lands  being  at  the  time  of  the  assessment  occupied 
lands,  and  having  been  assessed  as  nonresident  lands,  such  assessment 
is  void,  and,  were  there  no  other  matters  to  consider,  the  action  here 
would  terminate  favorably  to  the  defendants. 

[3,  4]  It  may  be  well  at  this  point  to  consider  the  second  propo- 
sition urged  by  the  defendants — that  the  tax  was  paid  before  it  was 
returned  to  the  comptroller.  The  receipts  offered  in  evidence  show 
that  the  then  owner  paid  taxes  on  this  property  for  1869  and  1870. 
In  the  absence  of  other  proof,  the  receipts  would  in  themselves  raise 
a  presimiption  of  payment  in  full.  The  plaintiff  contends,  however, 
that  by  the  introduction  of  the  comptroller's  book  the  presumption  is 
overcome,  and  that  the  book  shows  that  the  payments  shown  by 
the  receipts  did  not  extinguish  the  amount  of  the  tax  levied  against 
the  premises.  If  it  be  true  that  the  books  of  the  comptroller  show  a 
greater  amount  of  taxes  than  appear  to  have  been  paid,  then  I  think, 
under  the  facts  here  shown,  the  presumption  follows  that  the  owner 
paid  the  amount  demanded  by  the  collector.  If  this  be  so,  then  the 
case  would  fall  within  the  doctrine  laid  down  in  Wallace  v.  McEchron, 
\76  N.  Y.  424,  68  N.  E,  663,  to  the  effect  that  section  132  of  the  Tax 
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Law  does  nof  apply  as  aflfected  by  the  statute  of  limitations  thereih 
specified,  unless  (a)  the  taixes  have  been  paid;  or  (b)  that  the  town 
or  ward  had  no  legale  right  to  asseiss  the  lands;  or  (c)  unless  there 
is  a  defect  affecting  the  proceedings  on  constitutional  grounds ;  and 
if  the  default  6i  the.taicpJtyer  is  caused  by  the  failure  of  the  officer 
to  render  a  proper  statement  of  the  unpaid  taxes,  ad  a  statute  of  lim- 
itations the  section  does  not  apply,  and  neither  is  it  efficacious  as  a 
curative  act.  If  the  assessment  was  made  as  nonresident  lands,  when 
in  fact  it  was  resident  lands,  the  sale  was  invalid,  and  no  title  passed 
to  the  purchaser.    Joslyn  v.  Rockwell,  supra. 

[5]  This  was  a  jurisdictional  defect,  and  beyond  the  saving  grace 
of  a  curative  acft.  If  available,  it  is  as  a  statute  of  limitations,  Bry- 
an V.  McGurk,  2C0  N.  Y.  332,  336,  93  N.  E.  989.  It  has  been  held  in 
numerous  cases  that  the  sale  of  lands  for  taxes  is  of  no  validity  if  the 
taxes  were  in  fact  paid.  Jackson  v.  Morse,  18  Johns.  441,  9  Am. 
Dec.  225 ;  Wallace  v.  International  Paper  Co.,  53  App.  Div.  41,  65 
N.  Y.  Supp.  543;  Joslyn  v.  Rockwell,  128  N.  Y.  340,  28  N.  E.  604; 
Gilbert  V.  Ackerman,  159  N.  Y.  140,  53  N.  E.  753,  45  U  R.  A.  118. 
The  sections  above  quoted  do  not  make  the  tax  deed  conclusive  evi- 
dence of  a  complete  title,  but.  leave  open  to  the  owner  full  right  to 
assail  any  jurisdictional  defect.    Joslyn  v.  Rockwell,  supra, 

''It  has  not  been  held  in  any  case  In  this  eonrt  that  t  am  aware  of  that  a 
statute  making  a  tax  deed,  Itfter  a  certain  time  designated  in  the  statute,  con-, 
elusive  evidence  of  every  fact  which  ought  to  exist  in  order  to  create  a  good 
title  under  such  deed,  would  be  valid  as  an  exercise  of  legislative  i)ower  as 
against  the  original  owner,  who  had  always  been  in  possession  of  his  land,  and 
of  all  his  rights  growing  out  of  it,  and  whose  possession  remained  undisturbed 
np  to  the  time  of  the  commencement  of  an  action  to  obtain  possession  under  ^ 
tax  deed,  and  where  the  owner  had  in  fact  either  paid  his  taxes  before  sale, 
or  a  merely  formal  sale  had  been  made,  which  was  void  for  want  of  Jurisdic- 
tion. The  record  of  a  deed  from  the  comptroller,  it  is  contended,  would  con- 
stitute no  valid  notice.  It  is  claimed  that  one  in  possession  of  all  his  rights 
cannot  be  compelled  to  resort  to  legal  proceedings^  or  else  run  the  risk  of  .los- 
ing them.  •  ♦  •  There  is  very  weighty  authority  for  holding  such  a  stat- 
ute in  the  case  of  one  in  possession  to  be  invalid."    Joslyn  v.  Rockwell,  supra. 

^  In  the  case  of  Maguiar  v.  Henry,  84  Ky.  1,  4  Am.  St.  Rep.  182,  the 
court  held  that  a  statute  which  provided  that  a  tax  deed  to  be  con- 
clusive evidence  of  ^11  facts  essential  to  its  validity  was  beyond  the 
power  of  the  Legislature  to  enact. 

In  the  case  of  Marx  v.  Hanthorn,  148  U.  S.  172,  13  Sup.  Ct.  508, 
37  L.  Ed.  410,  where  the  tax  deed  was  sought  to  be  sustained  be- 
cause of  a  statute  making  it  conclusive  evidence  of  the  validity  of 
all  prior  proceedings,  that  court,  in  considering  the  power  of  the 
lyCgislature  to  enact  such  a  law,  said: 

"It  is  competent  for  the  Legislature  to  declare  that  a  tax  deed  shall  be  piima 
facie  evidence,  not  only  of  the  regularity  of  the  sale,  but  of  all  prior  proceed- 
ings, and  of  title  in  the  purchaser,  but  that  the  Legislature  cannot  deprive  one 
of  his  property  by  making  his  adversary's  claim  to  it,  whatever  that  claim  may 
be,  conclusive  of  its  own  validity,  and  it  cannot,  therefore,  make  the  tax  deed 
conclusive  evidence  of  the  holder's  title  to  the  land." 

Such  a  statute  was  held  unconstitutional  in  Stoudenmire  v.  Brown, 
48  Ala.  589.     That  statute  provided  that  after  the  expiration  of  a 
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given  time  a  tax  deed  should  be  conclusive  evidence  of  all  the  facts 
therein  enumerated.  The  original  owner,  however,  remained  in  pos- 
session of  the  lands,  and  the  action  was  for  the  possession  of  the 
lands  by  the  grantee  under  the  tax  deed. 

In  Baumgardner  v.  Fowler,  82  Md.  639,  34  Atl.  537,  it  was  held  that 
an  attempt  to.  make  such  a  deed  conclusive  evidence  of  the  regulari- 
ty of  prior  proceedings  was  a  plain  violation  of  the  great  principle  of 
Magna  Charta,  which  has  been  incorporate  in  our  Bill  of  Rights, 
and,  if  successful,  would  in  many  cases  deprive  the  citizen  of  its 
property  by  proceedings  absolutely  without  warrant  of  law  or  of 
justice. 

In  White  v.  Flynn,  23  Ind.  46,  the  court  held  that  it  was  not  com- 
petent for  the  Legislature  to  make  a  tax  deed  conclusive  evidence  of 
the  validity  of  prior  proceedings.  I  hold  that  the  tax  sale  was  void, 
but  that  it  is  secure  from  attack  by  the  defendant,  because  of  these 
legislative  enactments  operating  as  a  statute  of  limitations. 

There  remains  then  the  single  question:  Are  the  defendants,  by 
reason  of  these  statutes,  divested  of  all  title  to  the  property  ?  I  have 
been  unable  to  find  any  decision  in  thi«  state  directly  in  point.  An  ex- 
amination of  the  reasoning  in  Maders  v.  Lawrence,  49  Hun,  360,  2  N. 
Y.  Supp.  159,  would  indicate  that  the  statute  of  limitations  was  a 
bar  to  the  remedy,  but  not  to  a  defense.  The  defendants  are  barred 
under  this  statute  from  taking  affirmative  action ;  but  I  think  a  differ- 
ent rule  obtains  when  the  plaintiff  asserts  a  cause  of  action  to  which 
such  statute  has  not  attached,  and  the  defense  is  merely  resorted  to 
for  the  purpose  of  showing  jurisdictional  fault  in  the  proceeding. 
An  examination  of  the  reasoning  in  Wallace  v.  McEchron,  supra, 
shows  that  the  court  held  that  the  provisions  of  section  132  of  the 
Tax  Law,  providing  that  every  conveyance  theretofore  executed  by 
the  comptroller  shall  be,  after  a  certain  period,  conclusive  evidence 
that  the  sale  and  all  proceedings  prior  thereto  were  regular,  can  only 
operate  as  a  curative  act,  and  is  ineffectual  to  validate  a  conveyance 
when  the  tax  upon  which  the  sale  was  based  was  actually  paid. 

The  case  further  holds  that  the  remaining  portion  of  the  section 
providing  for  cancellation,  if  considered  as  a  statute  of  limitations, 
is  limited  to  the  three  grounds  specified,  namely:  (1)  That  the  tax 
has  been  paid;  (2)  that  the  town  had  no  right  to  assess  the  land; 
(3)  a  defect  affecting  the  proceedings  on  constitutional  grounds.  As 
thus  limited  the  case  holds  that  the  statute  did  not  bar  the  plaintiff's 
right  to  rely  on  a  defect  other  than  the  three  specified.  This  pro- 
vision, considered  as  a  statute  of  limitations,  is  limited,  not  only  to 
the  three  specified  grounds,  but  is  limited  also  to  the  proceedings  by 
which  such  grounds  may  be  asserted,  namely:  (1)  On  direct  appli- 
cation to  the  comptroller;  or  (2)  in  an  action  brought  before  a  com- 
petent court  therefor.  Thus  the  complainant  is  limited  to  an  action  or 
proceeding  initiated  by  himself.  He  is  not  limited  by  any  express 
provision  of  the  section  to  setting  up  the  defect  as  a  defense  in  an 
action  brought  against  him. 

[8]  Adopting  the  reasoning  of  the  case  limiting  the  grounds  of 
action  to  the  three  specified,  liie  same  reasoning  would  limit  the  pro- 
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ceeding  to  the  two  affirmative  actions  specified.  ♦  It  would  seem; 

therefore,  that  an  owner,  who  has  always  remained  in  possession  of 
bis  land  sought  to  be  recovered  in  an  action  based  on  a  tax  title,  could 
show  that  the  lands  assessed  as  nonresident  lands  were  in  fact  oc- 
cupied when  the  lands  were  assessed,  or  that  the  tax  was  paid  be- 
fore sale.  Statutes  of  limitations  operate  to  bar  a  remedy.  The  de- 
fendants are  not  making  an  attack.    They  are  defending. 

Buty  V.  Goldfinch,  74  Wash.  532,  133  Pac.  1057,  46  L.  R,  A.  (N. 
S.)  1065,  Ann.  Cas.  191 5 A,  604,  was  a  case  somewhat  similar  in  its 
nature.    In  that  state  the  statute  invoked  read  as  follows: 

"Actions  to  set  aside  or  cancel  a  deed  of  any  county  treasurer  Issued  after 
and  upon  the  sale  of  lands  for  general  state,  coUnty  or  municipal  taxes,  or  for 
the  recovery  of  lands  sold  for  delinquent  taxes,  must  be  brought  within  three 
years  from  and  after  the  date  of  the  issuance  of  such  treasurer's  deed.*' 

In  construing  that  statute  as  a  statute  of  limitations,  the  court,  in 
its  opinion  by  Parker,  J.,  said: 

**The  principal  contention  of  counsel  for  the  appellant  is  that  the  tax  deed 
has  become  conclusive  against  the  claims  of  respondent,  and  that  she  has 
thereby  been  divested  of  all  title  to  the  property  by  virtue  of  the  three-year 
statute  of  limitations  against  actions  to  set  aside  tax  deeds.  In  view  of  the 
fact  that  the  tax  foreclosure  Judgment  was  rendered  without  jurisdiction,  be- 
cause of  absolute  failure  of  process  in  that  action,  it  is  plain  that  the  tax 
deed  does  not  result  in  divesting  respondent  of  her  title  to  the  property,  unless 
the  statute  of  limitation  here  invoked  can  be  held  to  have  rendered  unavailable 
to  respondent'  her  defense  resting  upon  want  of  jurisdiction  of  the  court  to 
render  the  tax  foreclosure  judgment.  •  ♦  *  This  statute  has  been  the  sub- 
ject of  consideration  by  this  court  and  given  full  force  and  effect  in  the  fol- 
lowing cases:  ICitlng  casesJ.  In  each  of  those  cases  the  original  owner  of 
the  land  was  the  plaintiff,  seeking  in  effect  to  set  aside  a  tax  deed  and  recover 
the  land  held  or  claimed  by  the  defendant  under  the  tax  deed.  In  each  it 
was  held  that  the  cause  of  action  there  sought  to  be  enforced  was  barred  by 
this  statute:  but  in  none  of  them  was  it  held,  or  even  suggested,  that  this 
statute  would  bar  the  original  owner.  In  possession  at  all  times  following  the 
tax  foreclosure,  from  defending  his  possession  and  title  upon  the  ground  of 
such  foreclosure  being  void,  when  claim  to  the  property  is  asserted  by  another 
under  such  foreclosure.  In  none  of  those  cases  was  the  effect  of  this  statute 
upon  the  defense,  which  the  original  owner  in  possession  might  make,  involved. 
Our  attention  has  not  been  called  to  any  decision  of  this  court,  and  we  think 
there  have  be?h  none,  where  any  such  question  has  been  considered.  We  have 
held  that  a  void  tax  deed  may  constitute  such  color  of  title  as  to  become  k 
basis  for  the  running  of  the  statute  of  limitations,  ♦  ♦  •  but  not  that  such 
color  of  title,  unaccompanied  by  possession,  will  by  mere  lapse  of  time  divest 
the  original  owner  of  title  to  property  he  is  in  the  actual  possession  and  en- 
joyment of.  This  respondent  did  not  commence  this  action  *to  set  aside  or 
cancer  the  tax  deed,  nor  *for  the  recovery  of  the  property  in  question.  She 
was  already  In  i)ossession  of  the  property,  and  in  full  enjoyment  of  all  the 
rights  in  that  regard  which  ownership  and  possession  could  possibly  give  her. 
Being  In  this  situation,  she  had  no  occasion  to  do  anything  or  take  any  steps 
looking  to  the  protection  of  these  rights  until  some  one  sought  to  invade  them. 
AU  that  she  here  seeks  to  invoke  in  the  protection  of  her  rights  is  by  way  of 
pure  defense.  If  the  language  of  this  statute  should  be  given  the  construction 
claimed  for  it  by  counsel  for  appellant,  we  are  unable  to  see  how  it  could  be 
held  to  be  a  valid  exercise  of  legislative  power,  In  the  light  of  the  due  process 
of  law  provisions  of  the  federal  and  state  Constitutions. 

/'Judge  Cooley,  in  his  work  on  Constitutional  Limitations  (7th  Ed.  at  page 
522),  after  noticing  the  legislative  power  to  pass  statutes  of  limitation,  ob- 
serves:   'AU  limitation  laws,  however,  must  proceed  on  the  theory  that  the 
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party,  by  lapse  of  time  and  omissions  on  his  part,  has  forfeited  his  right  ta 
ajBsert  his  title  in  the  law.  Where  they  relate  to  property.  It  seems  not  to  be 
essential  that  the  adverse  claimant  should  be  in  actual  possession;  but  one 
who  is  himself  In  the  legal  enjoyment  of  his  property  cannot  have  his  rights 
therein  forfeited  to  another  for  failure  to  bring  suit  against  that  other  within 
a  time  specified  to  test  the  validity  of  a  claim  which  the  latter  asserts,  but 
takes  no  steps  to  enforce.  It  has  consequently  been  held  that  a  statute  which, 
after  a  lapse  of  five  years,  makes  a  recorded  deed  purporting  to  be  executed 
under  a  statutory  x>ower  conclusive  evidence  of  a  good  title,  could  not  be 
valid  as  a  limitation  law  against  the  original  owner  Is  possession  of  the  land. 
Limitation  laws  cannot  compel  a  resort  to  legal  proceedings  by  one  who  is 
already  in  the  complete  enjoyment  of  all  he  claims.'  In  Groesbeck  v.  Seeley, 
13  Mich.  329,  342,  Justice  Campbell,  speaking  for  the  court,  touching  statutes 
of  limitation  and  legislative  power  to  make  them  effective  against  persons 
already  In  possession,  said :  'These  laws  do  not  purport  to  take  away  existing 
rights,  although  their  operation  may  often  have  substantially  that  result.  But 
they  are  designed  to  compel  parties  whose  rights  are  unjustly  withheld  from 
them  to  vindicate  their  claims  within  some  reasonable  time.  If  a  person  who 
has  been  ousted  of  his  possession  or  dominion  desires  to  regain  it,  he  know» 
that  he  must  resort  to  those  means  which  are  furnished  by  the  law,  either  by 
the  peaceable  act  of  the  party  himself  or  by  legal  prosecution.  A  limitation 
law  simply  requires  him  to  proceed  and  enforce  tliese  rights  within  some  rea- 
sonable time,  on  pain  of  being  deemed  to  have  abandoned  them.  Such  laws 
can  only  operate  on  those  who  are  not  already  in  the  enjoyment  and  dominion 
of  their  rights.  A  person  who  has  a  lawful  right  and  is  actually  or  constructive- 
ly in  possession  can  never  be  required  to  take  active  steps  against  opposing 
claim.  The  law  does  not  compel  any  man  who  is  unassailed  to  pay  any  atten- 
tion to  unlawful  pretenses,  which  are  not  asserted  by  possession  or  suit  When 
such  a  title  is  set  up,  he  has  a  right  to  defend  himself  by  Jury,  if  the  claim  Is 
one  of  common-law  cognizance,  or  otherwise,  if  of  a  different  nature.  But  ta 
hold  that,  under  any  circumstances,  a  man  can  be  deprived  of  a  legal  title 
without  a  hearing  is  impossible,  without  destroying  the  entire  foundations  of 
constitutional  protection  to  property.  No  one  can  be  cut  off  by  limitation  untU 
he  has  failed  to  prosecute  the  remedy  limited ;  and  no  one  can  be  compelled  to 
prosecute  when  he  is  already  in  possession  of  9.II  that  he  demands.' 

"In  Baker  v.  Kelley,  11  Miss.^  480,  495,  Chief  Justice  Wilson,  speaking  for  the 
pourt  upon  the  same  subject,  said :  'It  is  not  necessary  for  a  party  in  the  en- 
joyment of  his  rights  to  institute  any  proceedings  against  an  adverse  claimant^ 
and  to  require  him  to  do  so  would  be,  in  many  cases.  Imposing  a  grievous  and 
expensive  burden.  A  law  requiring  a  party  to  take  such  action  is  not,  nor  haa 
it,  any  analogy  to  a  statute  of  limitation.  Statutes  of  limitation  only  operate 
as  an  extinguishment  of  a  remedy,  and,  of  course,  can  have  no  application  to  a 
party  who  neither  seeks  nor  needs  a  remedy.*  In  Dingey  v.  Pax  ton,  60  Miss. 
1038,  1054,  the  court,  speaking  through  Justice  Cooper,  on  the  same  subject 
said :  'Before  the  entry  of  the  defendant  upon  the  lands,  the  plaintiffs,  by  their 
tenant,  were  in  actual  occupancy  of  all  the  land  which  was  susceptible  of  culti- 
vation, and  were  In  the  constructive  possession  of  the  whole  tract.  The  sale 
of  the  lands  for  the  unpaid  taxes  of  1874  was  sufficient,  under  well-settled 
principles,  to  divest  their  title.  By  a  proceeding  in  Invltum  the  state  had  at- 
tempted to  acquire  title  under  its  laws  as  then  existing  and  had  failed.  By  a 
subsequent  law  It  provides  that,  notwithstanding  such  failure,  the  shadow  of 
title  thus  acquired  shall  become  the  actual  title  unless  attacked  within  a  cer- 
tain time.  It  is  the  expiration  of  time  without  regard  to  possession  which  is  to 
transfer  title  from  the  owner  and  vest  it  in  the  state,  or  its  vendee  or  donee. 
The  power  of  the  Legislature  to  prescribe  within  what  reasonable  time  one 
having  a  mere  right  of  action  shall  proceed  is  unquestionable ;  but  there  is  a 
wide  distinction  between  that  legislation  which  requires  one  having  a  mere 
right  to  sue  to  pursue  the  right  speedily,  and  that  which  creates  the  neces- 
sity for  suit  by  converting  an  estate  in  possession  into  a  mere  right  of  action, 
and  then  limits  the  time  in  which  the  suit  may  be  brought  ♦  ♦  •  It» 
operation  is  first  to  divest  from  the  owner  the  constructive  possession  of  his 
property  and  to  inveiit  it  in  another,  and  in  favor  of  the  possession  thus  trans- 
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tarred  to  mit  in  D9«t«tlon  a  statute  of  Uikiltatiaiui  for  its  iiltlnalite  alid  completo 
protection.  A  complete  title  to  laoO,  acicwdlii^  to  Blackstoiie*  consiflts  of  juris 
«t  sesinie  conjunctlo ;  the  possession,  the  ri^rht  of  possessiooi  and  the  right  of 
property.  One  who  is  in  the  actual  or  constructive  possession  of  his  lands,  and 
who  has  the  right  of  possession  and  of  property,  needs.no  action  to  enforce  his 
rights.  He  is  already  in  the  enjoyment  of  all  that  the  law  can  give  him,  and 
cannot  be  disturbed  in  such  enjoyment  except  by  *'due  couise  of  law."  *  *  *  • 
The  substance  of  the  doctrine  which  we  have  been  discussing  is  well  summed  up 
in  the  text  of  25  Cyc.  1063,  as  follows :  'Pure  defenses  are  held  not  to  be  barred 
by  the  statute  of  limitations.' " 

If  the  plaintiff  relies  upon  section  133  of  the  Tax  Law  as  to  pos- 
session being  in  the  plaintiff,  he  is  met  by  the  proposition  that  that 
statute  relates  to  wild,  vacant,  and  forest  lands  to  which  the  state 
holds  title.  The  notice  to  the  occupant  and  the  pleadings  show  that 
the  owner  was  in  the  actual  possession  of  the  premises,  and  the  evi- 
dence shows  that  he  has  been  since  previous  to  the  tax  sale. 

I  hold,  therefore,  as  matter  of  law,  that  the  statute  of  limitations 
as  prescribed  by  the  sections  to  which  reference  has  been  made  is  not 
applicable  to  the  defense  here  interposed. 

The  complaint  should  be  dismissed,  with  costs. 


(191  App.  Div.  850) 

HOUSMAN  et  aL  V.  WATERHOUSE.  , 

(Supreme  Court,  Appellate  Division,  First  Department.    May  14, 1920.) 

1.  Words  and  phrases^MeaniDg  of  'inutalis  mutandis." 

The  words  ''mutatis  mutandis"  mean  with  the  necessary  changes  in  de- 
tail to  conform  to  a  single  vital  change. 

[Bd.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Mutatis  Mutandis.] 
t.  Partnership  ^=»71— Agreement  making  new  firm  sobjeet  to  articles  of  co- 
partnership "mutatis  mutandis"  constmed. 

Where  articles  permitting  the  withdrawal  of  one  of  three  partners,  at 
his  option,  on  certain  date,  and  for  the  continuance  of  the  partnership 
husiness  with  such  partner  as  a  special  partner,  were  modified  to  permit 
such  partner  to  withdraw  entirely,  and  the  new  firm  made  subilect  '^to  all 
the  terms,  provisions,  and  conditions  of  the"  articles  of  copartnership 
"mutatis  mutandis,"  the  new  firm  continued  under  the  terms  of  the  arti- 
cles of  copartnership,  with  only  such  changes  therein  as  were  necessary 
because  of  change  in  membership. 

3.  Appeal  and  error  ^=^996— Finding  on  eonfllcllng  evtdenee  eonclosive.  * 

Trial  court's  dedlsion  on  question  of  fact  is  oonduslye  on  appeal,  where 
different  inferences  can  he  drawn  from  the  evidence. 

4.  Partnership  ^==>254 — ^Llqul^tion  pending  at  partner's  death  continued^ 

notwithstanding  surviving  partner's  rlglU  to  purchase  assets. 

Where  partners  were  engaged  in  liquidating  the  husiness  at  the  death 
of  one  partner,  the  iiqtddation  will  continue,  notwithstanding  provision  of 
articles  giving  surviving  partner  the  right  to  purchase  the  assets. 

5.  Partnership  ^=»64^Partners  continuing  business  after  expiration  of  term 

are  governed  by  former  articles. 

Where  partners  continued  to  do  business  under  the  copartnership  agree- 
ment after  the  expiration  of  its  term  without  any  new  agreement,  the 
articles  under  which  the  partnership  was  first  carried  on  continued,  so 
ftir  as  applicable  to  a  partnership  at  vdll^  to  regulate  the  rights  and  obliga- 
tions of  the  parties  inter  se. 

^S9>For  other  eaces  see  same  topic  A  KBT-NUMBBR  in  all  Key-Kumbered  Digests  ft  Indexes 
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6.  Pftrtnenhip  ^^tU,  275-*-Paiiiienhlp  terminable  at  will  terminates 
deatii  of  partner  and  must  be  liqoidated. 

Where,  on  withdrawal  of  one  partner,  remaining  two  iMirtners  condnaed 
business  under  original  artides  as  far  as  applicable  to  the  changed  condi- 
tions, the  new  partnership  was  terminable  at  will  and  was  terminated  by 
death  of  one  partner,  so  that  immediate  liquidation  was  required  notwith- 
standing alternative  provision  of  the  original  articles,  for  liquidation  on 
death  of  one  partner  immediately  or  at  the  expiration  of  term  of  ijartner- 
ship  agreement. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Clarence  J.  Housman  and  another,  as  executors,  etc., 
against  Charles  S.  Waterhouse.  From  an  interlocutory  judgment 
for  plaintiff,  after  a  trial  before  a  judge  without  a  jury,  defendant  ap- 
peals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (William 
M.  K.  Olcott,  of  New  York  City,  of  counsel,  and  William  H.  Bonynge 
and  Walter  E.  Ernst,  both  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Feiner  &  Maass  and  Stroock  &  Stroock,  all  of  New  York  City* 
(Ira  Skutch,  of  New  York  City,  of  counsel,  and  Benjamin  F.  Feiner 
and  Charles  Levy,  both  of  New  York  City,  on  the  brief),  for  respond- 
ents. 

PAGE,  J.  On  June  16,  1910,  Charles  S.  Waterhouse,  Maurice 
Resher,  and  Leo  Kahn  entered  into  articles  of  copartnership  for 
the  transaction  of  the  business  of  jobbers  and  dealers  in  woolen  goods 
for  a  term  commencing  June  16,  1910,  and  ending  October  31,  1915. 
Otto  Kahn,  by  the  twelfth  article  of  the  agreement,  was  given  the 
option  and  right  to  withdraw  from  the  firm  on  October  31,  1912, 
and  if  he  did  so  the  parties  agreed  to  organize  a  new  firm,  in  which 
Waterhouse  and  Rfesher  were  to  be  general  partners  and  Kahn  was 
to  be  a  special  partner.  In  September,  1912,  the  parties  entered  into 
an  agreement  modifying  the  articles  of  1910,  whereby  Kahn  with- 
drew from  the  copartnership  and  did  not  remain  as  a  special  partner. 
Under  the  terms  of  this  agreement  he  was  paid  a  certain  amount  in 
cash,  and  the  balance  in  a  promissory  note,  for  one  year  (this  would 
seem  to  have  been  partly  paid  and  renewed,  so  that  until  the  final 
liquidation  of  the  partnership  affairs  some  of  Kahn's  money  still  re- 
mained in  the  concern).  The  modifying  agreement  provides  that 
the  twelfth  article  of  the  copartnership  agreement  shall  be  abrogated, 
and  further: 

"Eighth.  The  parties  of  the  first  and  second  parts  [Waterhouse  and  Resher] 
hereby  form,  on  and  as  of  November  1,  1912,  the  firm  of  Waterhouse-liesher 
Co.,  to  which  they  shall  contribute  as  capital  all  of  their  respective  interests 
appearing  in  said  business  as  of  October  31,  1912,  and  said  new  firm  hereby 
formed  shall  continue  until  October  31,  1915,  subject  to  all  the  terms,  provi- 
sions, and  conditions  of  the  agreement  of  June  10,.  1910,  mutatis  mutandis." 

^s»For  otber  caies  see  same  topic  A  KBSY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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[1,2]  The  words  "mutatis  mutandis"  mean  with  the  necessary 
changes  in  detail  to  conform  to  a  single  vital  change.  Copeland  v. 
Eaton,  209  Mass.  139,  145,  95  N.  E.  291,  Ann.  Cas.  1912B,  521.  As 
applied  to  the  contract  under  consideration,  they  mean  that  the  terms, 
provisions,  and  conditions  of  the  contract  are  to  apply  with  such 
changes  therein  as  necessary  to  make  them  apply  to  a  copartnership  con- 
sisting of  two  general  partners,  instead  of  one  consisting  either  of  three 
general  partners  or  two  general  partners  and  one  special  partner. 

Waterhouse  and  Resher  continued  in  business  as  copartners  af- 
ter October  31,  1915,  without  entering  into  a  new  agreement.  Resher 
died  May  13,  1918,  leaving  a  last  will  and  testament.  The  controver- 
sy In  this  case  arises  over  the  claim  of  Waterhouse  that  by  the  thir- 
teenth article  in  the  original  copartnership  agreement  he  was  entitled 
to  pay  to  Resher's  executors  the  value  of  Resher's  interest  as  shown 
by  the  last  preceding  inventory  of  the  firm's  assets,  while  the  plain- 
tiffs claim  that  the  firm  should  be  liquidated  and  they  paid  Resher's 
proportion,  as  shall  appear  from  the  result  of  the  accounting. 

[3,  A]  The  trial  court  held  that  prior  to  Resher's  death  Sie  parties 
had  agreed  to  wind  up  and  liquidate  the  business,  and  that  at  the 
time  of  his  death  they  were  proceeding  to  liquidate.  There  is  some 
evidence  tending  to  sustain  this  finding.  Conflicting  inferences  can 
Well  be  drawn  from  this  evidence ;  therefore  the  decision  of  the  court 
on  the  question  of  fact  should  be  accepted.  It  is  not  necessary  to 
consider  the  matter  of  the  contract  obligations;  for,  if  they  had 
agreed  to  liquidate  and  were  engaged  in  Uquidating  the  business, 
its  liquidation  must  continue.  The  defendant  cannot  reverse  his 
position  and  claim  his  right  to  purchase  the  assets  under  the  provi- 
sions of  the  contract. 

[6]  A  careful  reading  of  article  13  of  the  contract  demonstrates 
that  under  that  provision  all  the  defendant  could  do  was  to  liquidate 
the  business.  Contrary  to  respondent's  argument  I  am  of  opinion  that, 
when  the  parties  continued  under  the  copartnership  agreement  after 
the  expiration  of  its  term,  without  any  new  agreement,  the  articles 
under  which  the  partnership  was  first  carried  on  continued,  so  far  as 
they  were  applicable  to  a  partnership  at  will,  to  regulate  the  rights 
and  obligations  of  the  parties  inter  se.  2  Lindley  on  Partnership, 
823. 

By  the  thirteenth  article  the  right  of  a  partner  to  take  the  interest 
of  the  deceased  partner  at  its  inventoried  value  applies  only  while 
the  three  parties  are  general  partners.  A  different  provision  is  made 
if  the  option  is  exercised,  and  the  firm  consist  of  two  general  partners 
and  a  special  partner,  and  one  of  the  general  partners  die : 

"Then  the  surviving  partner  shall  have  the  option  either  of  continuing  the 
business  to  the  end  of  the  said  special  partnership  and  then,  as  speedily  as  can 
reasonably  be  done,  liquidating  the  Arm,  or,  the  surviving  general  partner  may 
immediately  upon  the  death  of  the  other  general  partner,  proceed  to  liquidate 
the  business.** 

[6]  This  provision  is  binding  upon  the  parties,  except  as  changes 
may  be  n^cessarv  because  of  the  two  changed  conditions:  (1)  the 
modification  which  eliminated  the  option  to  form  a  special  partnership. 
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This  would  leave  the  two  general  partners  in  the  firm  and  no  special 
partnership ;  therefore  the  right  that  would  have  been  left  was  for  the 
surviving  general  partner  either  to  liquidate  at  once  or  to  continue  the 
business  until  the  expiration  of  the  term  of  the  copartnership  agree- 
ment and  then  to  liquidate;  (2)  the  continuation  of  the  partnership 
without  new  articles  made  it  a  partnership  terminable,  not  at  a  definite 
time,  but  at  will.  Such  a  partnership  would  terminate  on  the  death  of 
either  partner.  Therefore  the  option  to  carry  on  the  buaness  further 
was  destroyed,  and  the  only  right  that  remained  was  to  liquidate 
at  once. 

For  these  reasons  the  judgment  should  be  affirmed,  with  costs.    All 
concur. 


(191  App.  Dlv.  723) 

PEOPLE  V.  SALTER.  • 

(Supreme  Court,  App^ate  Division,  Second  Department    May  7,  1820.) 

1.  Statutes  ^^196 — Clause  relates  to  last  anteeedent,  unless  contrary  !n(en> 

tlon  is  shown. 

A  final  danse  that  is  general  is  sometimes  held  to  relate  to  all  preceding 
clauses,  not  to  its  last  antecedent  alone ;  but  such  construction  is  in  viola- 
tion of  the  general  rule  of  grammatical  construction  and  should  be  Justified 
at  least  by  the  plain  intent  of  the  Legislature. 

2.  Physicians  and  suiigeons  <&=»6  (IIS) —First  offense  of  practicing  dentistry 

without  license  punishable  only  by  fine. 

In  Public  Health  Law.  §  203,  making  a  first  conTictlon  fior  practiciiig  den- 
tistry without  a  license  punishable  by  a  fine  of  not  less  than  $50.  ajid  sub- 
sequent ofi'ense  by  fine,  or  by  imprisonment,  or  both,  the  clause  providing^ 
for  imprisonment  relates  only  to  a  subsequent  conviction,  not  to  a  convlcs 
tion  for  the  first  offense,  especially  since  a  later  provision  in  the  same- 
section  makes  the  first  offense,  as  well  as  the  subsequent  offense,  punish- 
able by  both  fine  and  imprisonment 

8.  Criminal  law  <d=»1206<3) — Statute  imposing  ponislmient  should  he  strictly 
construed. 

A  penal  statute  should  be  strlctiy  construed,  and  when  the  provision  aa 
to  punishment  admits  of  two  constructions,  the  law  prefers  the  one  that 
favors  the  convict 

4.  Physicians  and  surgeons   <&=»6(12) — Statute  imposing  fine  for  illegally 

practicing  dentistry  not  less  than  amount  ftces  that  amount  as  penalty. 

Public  Health  Law,  §  203,  imposing  a  fine  of  not  less  than  $50  as  punish- 
ment for  first  conviction  of  practicing  dentistry  without  a  license,  pre- 
scribes a  penalty  of  just  $50. 

5.  Physicians  and  surgeons  <^=»6 (12)— Penalty  for  first  offense  of  practicing 

dentistry  without  license  is  fixed  by  immediate  context. 

Public  Health  Law,  §  ^03,  Imposing  a  fine  of  not  less  than  $60  for  first 
conviction  for  practicing  dentistry  without  license,  fixes  the  penalty  for 
tiiat  offense,  though  It  prescribes  no  maximum  penalty,  so  that  the  offense 
is  not  punishable  by  the  later  provision  of  subdivision  B  of  that  section^ 
imposing  punishment  for  misdemeanors  for.  which  punishment  is  not  spe-, 
dflcally  imposed. 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 
Clarence  R.  Salter  was  convicted  of  practicing  dentistry  without  a 
license,  and  he  appeals.     Judgment  of  conviction  iafiirmed,  but  scn- 

^=»For  other  cases  see  same  topic  &  KSY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
•Reargument  denied  192  App.   Dlv.  436,  1S2  N.  Y.Supp.  793. 
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tencc  set  aside  as  illegal,  and  defendant  ordered  to  appear  before  the 
Appellate  Division  for  resentence. 

Ai^ed  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

I.  Erlich  Wolfe,  of  Brooklyn,  for  appellant. 

Charles  P.  Robinson,  Deputy  Atty.  Gen.,  and  Hairy  G.  Anderson, 
Asst  Dist.  Atty.,  of  Brooklyn  (Charles  D.  Newton,*  Atty.  Gen.,  and 
Harry  E.  Lewis,  EKst.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  Peo- 
ple. 

JENKS,  P.  J.  Upon  the  charge  of  practicing  dentistry  without  a 
license,  in  violation  of  section  203  of  the  Public  Health  Law  (Consol. 
Laws,  c.  45),  the  defendant,  a  dentist,  was  convicted  as  a  first  offen- 
der and  was  sentenced  to  the  workhouse  for  60  days.  The  said  sec- 
tion provides  that  the  convict  is — 

**gailty  of  a  misdemeanor  and  punishable  upon  conviction  of  a  first  offeofle  by 
a  fine  of  not  less  than  fifty  dollars,  and  npon  conviction  of  a  subsequent  of- 
fense by  a  fine  not  less  than  one  hundred  doUars,  or  by  imprisonment  for  not 
less  tlian  two  months,  or  both  such  fine  and  imprisonment.*' 

[1,1]  The  sole  question  for  consideration  is  whether  this  first 
offender  is  subject  to  any  imprisonment.  The  first  contention  in  favor 
of  imprisonment  for  the  first  offense  is  that  this  provision  so  provides. 
This  contention  requires  application  of  the  final  wordfe,  "both  such 
fine  and  imprisonment,"  to  the  first  offense.  A  final  clause  that  is 
general  sometimes  is  rendered  not  to  its  last  antecedent  alone,  but 
such  course  is  in  violation  of  .the  general  rule  of  grammatical  con- 
struction. Gushing  V.  Worrick,  9  Gray  (Mass.)  382;  Wood  v.  Bald- 
win, 56  Hun,  647,  10  N.  Y.  Supp.  195  ;^  Endlich  on  Inter,  of  Stat.  §  . 
414.  But  such  construction  should  at  least  be  justified  by  the  plain  in- 
tent of  the  Legislature.  I  think  that  there  should  not  be  departure 
from  the  grammatical  rule  in  this  case,  for  I  perceive  no  reason  for 
the  conclusion  that  the  Legislature  intended  to  i)rescribe  imprison- 
ment for  the  first  offense.  There  are  many  statutes  in  this  state 
wherein  the  Legislature  has  discriminated  in  the  punishment  prescrib- 
ed for  first  and  for  subsequent  offenders  respectively.  The  reason 
for  such  a  discrimination  in  this  instance  may  not  be  far  to  seek. 
The  offense  may  be  committed  by  one  professionally  qualified  as  a 
dentist,  in  that  he  has  failed  to  obtain  his  license  and  to  register  in 
the  proper  county  through  neglect  or  inadvertence.  Health  Law, 
§§  199,  201. 

The  statute  is  not  aimed  at  the  quack  or  the  charlatan  alone,  al- 
though it  is  efficacious  as  to  them.  I  perceive  no  objection  to  a  con- 
struction of  the  statute  as  it  reads,  namely,  that  the  punishment  for 
the  first  offender  is  a  fine  only.  I  think  that,  if  the  Legislature  had  in- 
tended to  prescribe  imprisonment,  it  would  have  thus  declared  by  al- 
ternative words  after  the  words  "fifty  dollars."  In  this  same  sec- 
tion the  Legislature  immediately  prescribes  the  law  for  another  of- 
fense. The  L^islature  declares  it  a  misdemeanor  and  provides  that 
It 
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"punishaDU  upon  a  first  conviction  by  a  fine  of  not  le89  than  fifty  doUarg  or 
more  than  fife  hundred  dollars  or  hy  imprisonment  for  not  more  than  one  year, 
and  upon  every  subsequent  conviction  by  a  fine  of  not  less  than  one  hundred 
dollars,  or  by  imprisonment  for'  Dot  less  than  sixty  days,  or  by  both  fine  and 
imprisonment.'*    (The  italics  are  mine.)    * 

Thus  it  appears  that,  when  the  Legislature  intended  to  prescribe 
imprisonment  for  that  first  oifense,  it  explicitly  so  declared  by  words 
alternative  to  tlie  fine  prescribed  for  that  offense.  The  omission  in 
the  first  instance  and  the  expression  in  the  second  instance  are  signif- 
icant. Endlich,  supra,  §•  383.  These  two  offenses  present  the  only 
distinctions  made  in  the  statute  between  first  and  second  offenders. 

[3]  This  contention  for  imprisonment  rests  at  best  upon  an  am- 
biguity. But  this  is  a  penal  statute,  to  be  construed  strictly  (People 
V.  Hewson,  224  N.  Y.  136,  120  N.  E.  115);  that  is,  "such  laws  are 
to  be  expounded  strictly  against  an  offender,  and  liberally  in  his  fa- 
vour" (Daggett  V.  State,  4  Conn.  63,  10  Am.  Dec.  100).  Upon  this 
principle  of  strict  construction,  when  the  provision  of  a  penal  statute 
as  to  the  punishment  admits  of  two  constructions,  the  law  prefers 
the  one  that  favors  the  life  or  liberty  of  the  convict.  Commonwealth 
V.  Martin,  17  Mas§.  362.  This  rule  "is  founded  on  the  tenderness  of 
the  law  for  the  rights  of  itidividuals,  and  on  the  plain  principle  that 
the  power  of  punishment  is  vested  in  the  legislative,  not  in  the 
judicial  department."  U.  S.  v.  Wiltberger,  5  Wheat.  95,  5  L.  Ed.  37; 
25  R.  C.  L.  1084.  As  to  the  principle,  see,  too,  People  ex  rel.  Cos- 
griff  V.  Craig,  195  N.  Y.  197,  88  N.  E.  38;  Rumball  v.  Schmidt,  L.  R. 
8  Q.  B.  D.  603-608. 

[4]  I  think  that  the  Legislature  intended  to  prescribe  that  the 
sole  penalty  for  the  first  offense  should'  be  a  fine  of  $50.  It  is  true  that 
the  legislative  expression  is  "not  less  than  fifty  dollars.'*  We  may 
concede,  as  did  Curtis,  Circuit  Judge,  in  the  case  presently  cited,  that 
the  expression  "not  less  than"  is  not  "well  chosen";  but  I  think  we 
may  well  follow  the  judgment  in  that  case,  to  hold  in  the  case  at 
bar  that  the  legislative  authority  thereby  prescribed  as  the  penalty  a 
fine  of  just  $50.    Stimpson  v.  Pond,  2  Curt.  502,  Fed.  Cas.  No.  13,455. 

[S]  It  is  also  contended  that  the  punishment  for  this  offense  is 
prescribed  much  later  in  this  section  by  the  provision  of  subdivision  D : 

"Any  misdemeanor  mentioned  in  this  article  for  which  a  punishment  is  not 
speciflcaUy  imposed  shall  he  punished  by  a  fine  of  not  more  than  five  himdred 
dollars  or  by  imprisonment  for  not  more  than  one  year,  or  by  both  fine  and 
Imprisonment." 

This  contention  must  rest  upon  the  proposition  that,  despite  the 
provision  for  punishment  directly  associated  with  the  declaration  of 
the  offense  in  subdivision  A,  the  Legislature  did  not  specifically  im- 
pose any  punishment.  The  prescription  of  a  fine  is  a  punishment,  a 
fine  not  less  than  $50  is  a  specific  punishment  of  a  fine  of  $50.  It 
is  argued  that  the  provision  contains  no  maximum.  But  I  do  not 
understand  that  a  statute  for  punishment  cannot  be  compkte,  unless 
it  contain  both  a  minimum  and  a  maximum  of  punishment.  If  my 
construction  is  right,  the  punishment  is  definitely  determined  at  ex- 
actly $50.     I  think  that  this  provision  in  subdivision  D,   far  sep- 
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arated  from  subdivision  A  and  in  no  way  articulated  with  it,  was 
enacted  as  a  saving  general  clause,  providing  for  punishment  in 
case  of  an  absolute  omission  in  the  entire  article  like  in  purpose  un- 
to section  1936  of  the  Penal  Law,^  which  this  subdivision  D  closely 
resembles.  I  think  that  the  Legislature  did  not  intend  that  the  punish- 
ment that  it  prescribed  for  this  offense  should  be  meaningless  or 
imperfect,  to  be  pieced  out  in  part  by  application  of  part  of  the  said 
general  provision  in  subdivision  D. 

I  advise  that  the  sentence  be  set  aside  (section  543,  Code  of  Crim. 
Proc. ;  section  40,  Inferior  Criminal  Courts  Act  [Laws  1910,  c.  659]), 
and  that  the  defendant  be  brought  before  this  court  for  resentence 
(People  V.  Bretton,  144  App.  Div.  282,  129  N.  Y.  Supp.  247;  People 
v.  Scheuren,  148  App.  Div.  324,  132  N.  Y.  Supp.  1025). 

Judgment  of  conviction  of  the  Court  of  Special  Sessions  affirm- 
ed, but  the  sentence  is  set  aside  as  illegal,  and  the  defendant  is  or- 
dered to  appear  before  this  court  on  Monday,  May  10th,  at'  1  p.  m., 
for  sentence.    All  concur. 


TANNENBAIJM  v.  FLAMM  et  aL 

(Supreme  Ck>urt.  Special  Term,  New  tork  County.    May  14,  1920.) 

Landlord  and  tenant  ^=»134  (6)— Complaint  by  landlord  seeking  to  enjoin  t«n- 
ant  from  using  premtses  for  purpose  other  than  liquor  store  held  not  sub- 
jeet  to  demurrer. 

Where  premises  were  leased  for  use  as  a  general  liquor  storey  and  the 
lease  proTlded  that  they  should  not  be  occupied  for  any  buainess  or  purpose 
deemed  disreputable  or  extrahazardous  on  account  of  fire,  under  penalty 
of  damages  or  forteiture,  and  the  lessees,  after  the  Eighteenth  Amendment 
became  effective,  began  using  the  premises  for  a  pool  hall,  a  complaint  by 
the  lessor,  seeking  to  enjoin  any  use  save  that  as  a  liquor  store,  which  use 
had  become  illegal,  is  not  open  to  demurrer,  regardless  of  whether  the 
lessees  were  entitled  to  put  the  premises  to  other  beneficial  use,  where 
it  was  alleged  that  use  as  a  pool  hall  Was  disreputable. 

Suit  by  Max  Tannenbaum  against  Isaac  Flamm  and  others.  On 
motion  by  defendants  for  judgment. oo  the  pleadings.  Motion  denied, 
and  defendants'  demurrer  overruled,  with  leave  to  withdraw  it  and  an- 
swer. 

Samuel  W.  Tannenbaum,  of  New 'York  City,  far  plaintiff. 
A.  &  H.  Stem,  of  New  York  City  (Robert  L.  Turk,  of  New  York 
City,  of  counsel),  for  all  defendants  except  Isaac  Flamm. 

KENDRICK,  J.  Motion  by  defendants  for  judgment  on  the  plead- 
ings, consisting  of  complaint  and  demurrer  thereto.  The  action  is 
to  restrain  defendants  from  using,  for  any  purpose  other  than  the 
present  illegal  business  of  a  general  liquor  store,  premises  now  being 
used  under  the  lease  as  a  pool  and  billiard  parlor.  The  lease  provided 
in  one  clause  that  the  premises  were  to  be  "used  for  a  general  liquor 
store  only,"  and  in  another  that  the  lessee  should  not  "occupy,  or  permit 
or  suffer  the  same  to  be  occupied,  for  any  business  or  purpose  deemed 

"^^For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Nombered  Digests  &  Indexes 
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disreputable  or  extrahazardous  on  account  of  fire,  under  penalty  of 
damages  or  forfeiture." 

It  is  stated  that  the  original  lessee  assigned  the  lease  without  the  re* 
quired  written  consent  of  the  lessor  stipulated  therein;  but  the  only 
purpose  of  that  allegation  seems  to,  have  been  to  show  the  chain  of 
title,  and  that  the  assignees  are  bound  by  its  provisions.  The  lease 
was  executed  before  the  Eighteenth  Amendment  of  the  federal  Con- 
stitution made  illegal  the  business  of  a  general  liquor  store.  Efefend- 
ants  claim  that  the  provisions  of  the  lease  do  not  require  a  lessee 
to  forbear  from  beneficial  use  of  the  premises  for  a  legitimate  pur- 
pose or  business,  and  that  the  restriction  applies  only  to  the  kind 
of  liquor  business  to  be  conducted,  if  used  for  the  purposes  of  selling 
liquor.  They  cite  Kerley  v.  Mayer,  10  Misc.  Rep.  718,  31  N.  Y. 
Supp.  818,  aflirmed  155  N.  Y.  636,  49  N.  E.  1099,  without  opinion, 
which  seems  to  be  entirely  in  point. 

The  instant  lease,  however,  appears  to  restrict  sUch  beneficial  use  to 
one  which  the  lessor  does  not  deem  to  be  disreputable  or  extrahazard- 
ous. The  allegations  of  the  complaint  show  ttiat  plaintiff  deems  the 
present  use  disreputable.  The  complaint  states  enough  facts  to  al- 
lege a  cause  of  action  for  an  injunction  against  the  present  use  of  the 
premises,  even  if  plaintiff  be  not  entitled  to  enjoin  some  other  legiti- 
mate use.  It  is  therefore  not  demurrable.  Mitchell  v.  Thome,  134  N. 
Y.  536,  542,  32  N.  E.  10,  30  Am.  St.  Rep.  699,  citing  Emery  v.  Pease, 
20  N.  Y.  62,  Williams  v.  Slote,  70  N.  Y.  601,  and  Wetmore  v.  Porter, 
92  N.  Y.  76. 

The  motion  is  denied,  and  the  demurrer  overruled,  with  permission 
to  withdraw  it  and  answer  within  10  days  after  entry  of  an  order 
hereon,  upon  payment  of  $10  costs  to  plaintiff. 


KLEIN  V.  NINETIETH  ST.  &  FIBST  AVE.  GARAGE,  Ine. 

(Supreme  C!oiirt,  Appellate  Term,  JB'lrst  Department.    May  13,  1920.) 

Sales  ^^121— Evidenee  held  to  show  eleetion  to  retain  car,  and  not  to  re- 
scind. 

•Where  plaintiff  bought  a  secondhand  automobile,  which  defendant  guar- 
anteed to  keep  In  "good  running  condition  for  a  period  of  30  days,"  and 
three  times  returned  It  for  repairs,  plaintiff  could  not  claim  a  rescission 
of  the  contract,  so  as  to  entitle  him  to  a  return  of  the  purchase  price; 
he  having  elected  to  retain  the  car  and  to  look  to  defendant  to  perform 
its  promise. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. ^ 

Action  hy  Oscar  Klein  against  the  Ninetieth  Street  &  First  Avenue 
Garage,  Incorporated.  From  a  judgment  for  plaintiflF,  after  a  trial 
by  the  court  without  a  jury,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAG- 
NER, JJ^_ 

,t=^For  otber  cases  8ee  same  topic  6  KEY-NUMBER  la  all  Key-Numbered  Digests  A  IndexM 
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Henry  A.  Brann,  Jr.,  of  New  York  City  (Harry  Hartaian,  of  New 
York  City,  of  counsel),  for  appellant. 
Joel  Krone,  of  New  York  City,  for  respondent 

• 
FINCH,  J.  The  action  was  brought  to  recover  back  tl^  purchase 
price  of  a  secondhand  automobile,  upon  the  theory  that  the*  plaintiff 
had  rescinded  the  contract  because  of  a  breach  of  warranty.  The  ap- 
pellant contends,  first,  that  there  was  no  warranty ;  and,  second,  that 
there  was  no  rescission.  The  receipt  which  was  given  by  the  defend- 
ant upon  the  sale  of  the  car  contained  the  words  "which  we  hereby 
guarantee  in  good  running  condition  for  a  period  of  30  days."  The 
car  apparently  was  used  as  a  hack  by  the  plaintiff,  and  within  the 
30  days  was  returned  to  the  defendant  for  repairs.  The  car  was 
then  overhauled  by  the  defendant  and  returned  to  the  plaintiff, 
who  used  it  and  again  returned  it  to  the  defendant  for  repairs.  It  was 
again  repaired,  used,  and  returned  a  third  time  to  the  defendant,  as 
plaintiff  testified,  "to  be  put  in  running  order." 

Whatever  construction  should  be  put  upon  that  language  used  in 
the  receipt  is  immaterial  to  the  decision  of  this  controversy,  since  it 
is  clear  that  the  plaintiff  did  not  bring  himself  within  the  well-estab- 
lished rule  that,  to  be  entitled  to  rescind  a  purchase  for  breach  of 
warranty,  the  buyer  must  act  promptly  after  discovering  the  defect. 
In  the  present  case  it  is  clear  that  the  buyer  did  not  attempt  to  re- 
scind, but  elected  to  retain  the  car.  and  looked  to  the  defendant  to 
perform  its  promise.  Miller  v.  Zander,  85  Misc.  Rep.  499,  147  N. 
Y.  Supp.  479.  In  so  doing,  the  plaintiff  lost  his  right  to  rescind  and 
recover  the  purchase  price,  and  this  determination  is  arrived  at  with- 
out consideration  of  whatever  rights,  if  any,  the  plaintiff  may  have  to 
recover  damages.  Mason  v.  Smith,  130  N.  Y.  474,  29  N.  E.  749.  It 
would  seem,  also,  that  there  was  not  a  sufRcient  tender  or  rejection  and 
demand,  but  in  view  of  the  above  decision  consideration  of  this  de- 
fect is  not  necessary. 

It  follows  that  the  judgment  should  be  reversed,  with  $30  costs, 
and  th^  complaint  dismissed.    All  concur. 


(192  App.  Div.263) 

GUZZI  v.  NEW  YORK  ZOOLOGICAL  SOC. 

(Supreme  Court,  Appellate  Division,  First  I>epartment.    May  28,  1920.) 

Animals  <&^69 — ^Injury  by  wild  animal  kept  in  zoological  garden  under  legis- 
lative authority  not  actionable  on  theory  of  nuisance. 

New  York  Zoological  Society,  maintaining  bears,  among  other  wild 
animals,  in  cages  in  Bronx  Park  under  legislative  authority  as  a  public 
enterprise  for  educational  and  entertainment  purposes,  held  not  liable  on 
any  theory  of  nuisance  to  girl  of  twelve  who,  while  appreciating  danger, 
crawled  under  fence  keeping  public  away  from  cages  to  retrieve  her  baU. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Blanche  Guzzi,  an  infant,  etc.,  against  the  New  York 
Zoological  Society.     From  a  judgment  dismissing  the  complaint  at 

^S9For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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the  close  of  evidence,  and  from  the  order  on  which  the  judgment 
was  entered,  plaintiff  appeals.    Judgment  and  order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Joseph.  R.  Truesdale,  of  New  York  City,  for  appellant. 
Alfred  W.  Andrews,  of  New  York  City  (James  B.  Henney,  of  New 
York  City,  of  counsel),  for  respondent. 

MERREL/L,  J.  This  action  is  brought  to  recover  for  personal  in- 
juries sustained  by  the  plaintiff  at  the  so-called  Bronx  Zoo,  where 
there  were  on  exhibition  various  wild  animals. 

The  plaintiff,  a  bright,  intelligent  girl  of  the  age  of  12  years  and 
10  months,  on  November  17,  1917,  in  company  with  two  other  girls 
of  about  her  own  age  and  some  younger  children,  went  from  her  home 
two  or  three  blocks  distant  to  the  Bronx  Park  Zoological  Park  to 
play.  Between  4  and  5  o'clock  in  the  afternoon  the  plaintiff,  with 
her  two  companions  of  about  the  same  age,  were  engaged  in  play- 
ing ball  on  a  platform  near  the  bear  cage.  The  plaintiff  stood  nearest 
the  cage,  and  her  companions  some  distance  away;  the  three  girls 
fdrming  a  triangle.  As  the  ball  was  tossed  to  the  plaintiff,-  it  passed 
her,  rolled  across  the  concrete  sidewalk  in  front  of  the  bear  cage, 
underneath  the  fence,  and  from  thence  under  the  cage  itself.  The 
cage  proper  consisted  of  iron  bars  set  in  concrete,  and  the  floor,  ac- 
cording to  the  testimony,  was  elevated  a  foot  or  14  inches  above  the 
ground.  Outside  of  the  cage  proper,  and  3  feet  distant  therefrom, 
there  was  erected  a  fence,  consisting  of  iron  bars  and  uprights,  to 
keep  the  public  away  from  the  cage. 

When  the  ball  rolled  underneath,  the  plaintiff  voluntarily,  without 
any  request  on  the  part  of  anybody,  started  to  retrieve  it.  She  first 
crawled  through  the  fence,  and  then,  lying  prone  on  the  ground  in 
front  of  the  bear's  cage,  with  her  head  and  hair,  which  was  down, 
resting  against  the  bars,  she  reached  under  the  cage  with  her  arm 
for  the  purpose  of  getting  the  ball.  She  testified  that  she  knew  at 
the  time  she  climbed  through  the  fence  and  went  up  to  the  bars,  if 
the  bear  could  reach  her,  and  she  got  close  enough  to  him  so  that 
he  could  reach  her,  that  he  would  hurt  her.  She  further  testified 
that  she  did  not  look  to  see  where  the  bear  was,  or  to  see  how  far 
apart  the  bars  were.  She  testified  that  she  understood  the  vicious 
nature  of  the  animal,  and  that  if  the  bear  could  reach  her  it  would 
hurt  her.  She  also  testified  that  she  took  no  notice  of  where  the 
bear  was  at  the  time  she  went  through  the  fence  and  reached  for 
the  ball. 

As  her  head,  with  her  hair,  was  against  the  bottom  part  of  the  cage, 
the  bear  reached  through,  caught  her  by  the  hair,  and  severely  tore  her 
scalp,  causing  serious  and  permanent  injuries,  to  recover  for  which 
she  brought  the  present  action.  The  plaintiff  testified  that  she  never 
before  had  seen  anybody  inside  the  fence,  and  that  she  had  been 
forbidden  by  her  parents  to  go  near  the  animals.  The  plaintiff,  at 
the  time  of  the  accident,  was  a  pupil  in  school,  doing  grade  7-A  and 
7-B  work,  and  had  studied  about  animals  in  the  science  class. 
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The  complaint  does  not  allege  that  plaintifFs  injuries  were  sus- 
tained through  any  neglect  on  tiie  part  of  the  defendant,  or  by  rea- 
son of  any  failure  in  the  performance  of  any  duty  on  defendant's 
part.  The  plaintiff  contended  upon  the  trial,  and  urges  upon  this 
appeal,  that  the  fact  that  the  bear  was  ferae  naturae  and  was  kept  by 
the  defendant  in  its  zoological  garden  at  Bronx  Park,  and  that  the 
plaintiff  received  injury  from  said  animal,  constituted  plaintiff's  cause 
of  action;  that  defendant's  liability . was  absolute.  The  theory  of 
the  plaintiff,  as  stated  by  counsd  upon  the  argument,  was  that  the 
keeping  of  the  bear  which  injured  plaintiff  constituted  a  nuisance. 
Counsel  for  the  plaintiff  expressly  disavowed  any  claim  that  defendant 
had  been  guilty  of  any  act  of  negligence.  No  such  act  or  failure  of 
duty  in  any  respect  is  alleged  in  the  complaint,  nor  was  it  attempted 
to  be  proved  upon  the  trial. 

We  are  unable  to  see  any  legal  basis  for  plaintiff's  claim  that  th^ 
keeping  of  the  bear  under  the  circumstances  constituted  a  nuisance. 
The  New  York  Zoological  Society  is  chartered  by  the  Legislature, 
and  maintains  in  Bronx  Park  for  educational  and  entertaiiunent  pur- 
poses a  display  of  wild  animals.  The  animals  are  safely  confined  in 
cages,  and  suitable  fences  for  keeping  the  public  away  from  the 
cages  have  been  erected.  The  defendant  is  there  conducting  this 
exhibit  under  legislative  authority,  and  it  cannot  possibly  be  guilty 
of  maintaining  a  nuisance  under  the  circumstances. 

Upon  the  trial  the  learned  court  dismissed  the  complaint  at  the 
conclusion  of  the  plaintiff's  case,  upon  the  ground  that  the  plaintiff, 
by  her  evidence,  luid  established  no  cause  of  action  against  the  de- 
fendant.   I  think  the  ruling  of  the  court  was  correct. 

The  plaintiff  appellant  relies  upon  a  number  of  well-settled  cases 
as  authority  for  the  right  of  recovery  of  a  person  injured  by  vicious 
animals  or  animals  ferae  naturae  harbored  or  kept  by  individuals.  In 
none  of  the  cases,  so  far  as  I  am  able  to  discover,  were  the  precise 
facts  presented  that  are  involved  in  the  case  at  bar.  In  all  of  plain- 
tiff's cases  the  animals,  either  vicious  dogs  or  wild  animals  ferae 
naturae,  were  kept  by  the  defendant  as  a  private  enterprise.  In  many 
of  the  cases  wild  animals  were  kept  for  exhibition  purposes,  the 
public  being  charged  admission  to  view  them,  and  the  enterprise  was 
conducted  for  profit  by  the  defendant.  In  other  cases,  such  as  Ervin 
V.  Woodruff,  119  App.  Div.  603,  103  N.  Y.  Supp.  1051,  the  animal 
was  kept  by  the  defendant  as  a  whim  or  for  his  own  personal  in- 
terest. I  think  a  different  situation  arises  than  in  the  case  at  bar, 
where  the  animals  were  maintained  as  a  public  enterprise  under  legis- 
lative authority  for  educational  purposes  and  to  entertain  the  public. 

While  we  do  not  base  our  affirmance  of  the  judgment  appealed  from 
upon  the  ground  of  plaintiff's  contributory  negligence,  the  evidence 
shows  that  the  plaintiff  unnecessarily  and  voluntarily,  with  full  knowl- 
edge of  the  danger  to  her,  placed  herself  in  position  where  the  bear 
was  able  to  reach  her.  The  plaintiff  admits  that  she  knew  that  if 
she  put  herself  within  reach  of  the  bear  she  would  be  hurt.  She  was 
an  intelligent  child,  nearly  13  years  of  age,  well  advanced  in  her  studies, 
and  the  fact,  if  it  be  a  fact,  that  she  inadvertently  forgot  the  pres- 
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encc  of  the  bear  within  the  cage  would  absolve  the  defendant  from 
liability  for  the  injuries  which  she  sustained  as  the  direct  result  of  her 
imprudence.  The  cases  seem  to  be  unanimous  that  no  recovery  can 
be  had  where  the  injured  party  unnecessarily  and  voluntarily  puts 
herstlf  in  the  way  to  be  hurt,  knowing  the  probable  consequences  of 
her  act.  Muller  v.  McKesson,  73  N.  Y.  195,  29  Am.  Rep.  123 ;  Lynch 
V.  McNally,  73  N.  Y.  347;  Molloy  v.  Starin,  191  N.  Y.  21,  83  N.  E. 
588,  16  h.  R.  A.  (N.  S.)  445,  14  Ann.  Cas.  57;  Ervin  v.  Woodruff, 
119  App.  Div.  603,  103  N.  Y.  Supp.  1051.  In  the  case  last  cited. 
Lieutenant  Governor  Woodruff  maintained  at  his  Adirondack  camp 
a  bear,  which  was  chained  upon  the  lawn  or  grounds  near  his  cottage. 
The  plaintiff  knew  and  understood  that,  if  he  went  within  reach  of 
the  bear,  he  would  be  likely  to  be  attacked.  On  the  occasion  of  his 
injury  he  did  go  within  reach  of  the  bear  unnecessarily  and  volun- 
tarily, as  the  result  of  which  the  bear  attacked  him  and  he  received 
the  injuries  for  which  he  sought  to  recover.  It  was  held  that  under 
the  circumstances*  no  recovery  could  be  had. 

But,  so  far  as  a  determination  of  this  appeal  is  concerned,  it  is  un- 
necessary for  us  to  hold  that^  as  matter  of  law  the  plaintiff  was  guilty 
of  such  contributory  negligence  as  would  bar  a  recovery  for  her  in- 
juries. Plaintiff  is  not  seeking  a  recovery  by  reason  of  any  negligence 
on  the  part  of  the  defendant,  but  solely  because  defendant  kept  a 
ferocious  animal  that  injured  her;  that  in  keeping  the  bear  defendant 
maintained  a  nuisance,  and  is  answerable  for  plaintiff's  injuries.  We 
hold  that  plaintiff  cannot  maintain  her  action  upon  any  such  theory. 
The  defendant  had  a  legal  right  to  keep  the  animal,  and,  in  the  ab- 
sence of  allegation  and  proof  of  some  act  of  negligence  or  failure  of 
duty  on  its  part,  the  defendant  cannot  be  held  liable  to  respond  to 
plaintiff  in  damages. 

The  complaint  was  properly  dismissed,  and  the  judgment  and  or- 
der appealed  from  should  be  affirmed,  with  costs.    All  concur. 


QUINAN  V.  HAYES  STORAGE  WAREHOUSE,  Ine. 

(Supreme  CJourt,  Special  Term,  New  York  County.    June  1,  1920.) 

1.  Death  <&=>49(1)— -Complaint  not  aUeging  decedent  left  husband  or  next  of 

kin  defective. 

In  an  action  by  an  administratrix,  under  Code  Civ.  Proc,  {  1902,  to 
recorer  damages  for  death  of  intestate,  complaint  failing  to  allege  that 
decedent,  a  woman,  left  a  husband  or  next  of  kin,  is  defective. 

2.  Pleading  <&=»239 (3)— Plaintiff  administratrix  allowed  to  amend  on  pay- 

ment of  $10  costs  only. 

In  administratrix's  action,  under  Code  Civ.  Proc.  |  1902,  for  causing 
death  of  her  intestate,  where  complaint  is  defective  for  failing  to  all^e 
deceased  woman  left  a  husband  or  next  of  kin,  plaintiff  administratrix  will 
be  allowed  to  serve  amended  complaint  on  payment  of  $10  costs. 

Action  by  Lillian  Guinan,  as  administratrix  of  the  goods,  chattels, 
and  credits  of  Mary  Guinan,  deceased,  against  the  Hayes  Storage 
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Warehouse,  Incorporated.  On  motion  by  defendant  for  judjg^raent  dis- 
missing the  complaint,  and  countermotion  by  plaintiff  for  leave  to 
serve  amended  complaint,  and  that  the  cause  retain  its  present  place 
on  the  day  calendar,  notwithstanding  service  of  amended  complaint, 
and  without  service  of  new  notice  of  trial.  Defendant's  motion  grant- 
ed, with  leave  to  plaintiff  to  amend ;  plaintiff's  countermotion  granted 
on  condition. 

Morris  D.  Silverstein,  of  New  York  City,  for  plaintiff. 
Thomas  E.  Brownlee,  of  New  York  City  (Gustav  Lange,  Jr.,  of 
New  York  City,  of  counsel),  for  defendant. 

GIEGERICH,  T.  The  defendant  moves  for  judgment  dismissing 
the  complaint.  The  plaintiff  makes  a  counter  application  for  leave 
to  serve  an  amended  complaint,  and  that  the  cause  retain  its  present 
place  on  the  day  calendar,  notwithstanding  the  service  of  an  amend- 
ed complaint,  and  without  the  service  of  a  new  notice  of  trial. 

[1]  The  action  is  brought  by  an  administratrix,  under  section  1902 
of  the  Code  of  Civil  Procedure,  to  recover  damages  for  causing  the 
death  of  the  deceased.  The  complaint  is  clearly  defective  for  failing 
to  allege  that  the  deceased  woman  left  a  husband  or  next  of  kin.  Ken- 
ney  v.  N.  Y.  C.  &  H.  R.  R.  R.,  49  Hun,  535,  2  N.  Y.  Supp.  512; 
Boyle  V.  Southern  R.  R.,  36  Misc.  Rep.  289,  73  N.  Y.  Supp.  465. 

[2]  The  more  difficult  question  is  to  decide  what  terms  to  impose 
as  a  condition  to  allowing  the  plaintiff  to  amend.  The  plaintiff  relies 
upon  Mooney  v.  Valentine,  79  App.  Div.  41,  79  N.  Y.  Supp.  698, 
where  a  similar  amendment  was  dlowed  upon  payment  of  $10  costs 
only,  and  the  case  was  allowed  to  retain  its  place  upon  the  calendar. 
The  learned  counsel  for  the  defendant  asks  that  costs  to  date  be  im- 
posed, and  cites  cases  where  such  terms  have  been  imposed.  I  rec- 
ognize that  such  are  the  terms  ordinarily  imposed,  but  an  amend- 
ment ordinarily  changes  the  issues  and  imposes  additional  labor  in 
some  form  upon  the  adverse  party  in  the  preparation  or  conduct  of 
the  case.  Such  is  not  the  fact  here,  however,  so  far  as  I  can  perceive, 
and  I  think  the  same  terms  should  be  applied  as  in  Mooney  v.  Val- 
entine, supra. 

The  defendant's  motion  for  judgment  dismissing  the  complaint 
should  therefore  be  granted,  with  $10  costs,  but  with  leave  to  the 
plaintiff  to  amend  as  hereinafter  indicated.  The  plaintiff's  counter- 
motion  for  leave  to  serve  an  amended  complaint,  and  that  the  cause, 
retain  its  present  place  on  the  day  calendar,  will  be  granted,  upon 
condition  that  the  plaintiflF,  within  a  time  to  be  fixed  in  the  order  to 
be  entered  hereon,  pay  $10  costs  and  serve  an  amended  complaint. 

Settle  order  on  one  day's  notice. 
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(111  Misc.  Rep.  600) 

HARRIS  T.  GOLDBERG  el  aL 

(Supreme  Ck)urt,  Appellate  Term,  First  Department.    May  13,  1920.) 

1.  Evidence  «»467— Parol  consent  to  sublet  held  not  inadmissible  as  varying 

written  lease  providing  for  written  consent. 

Where  a  lease  prohibited  assignment  or  underletting  without  land- 
lord's consent,  and  the  landlord  instituted  summary  proceedings  for 
breach  of  such  provision,  evidence  that  the  landlord  orally  consented  to  a 
sublease  of  the  premises  was  erroneously  excluded,  the  evidence  not  vary- 
ing the  terms  of  the  written  instrument,  but  was  competent  to  show  a 
waiver  of  the  written  provision  that  the  consent  should  be  in  writing, 
based  upon  a  good  consideration,  consisting  of  the  maldng  of  a  second  lease 
for  an  adjoining  building. 

2.  Landlord  and  tenant  ^®=>lM^Provislons  for  re-entry  in  case  of  breadi  of 

covenant  held  not  to  provide  for  ''expiration"  of  lease. 

A  lease  providing  that  the  tenant  shall  not  sublet,  under  a  penalty  of 
damages  and  forfeiture,  and  providing  that,  in  case  of  default,  the  land- 
lord may  re-enter,  held  merely  to  provide  for  an  action  in  ejectment,  and 
forfeiture  and  re-entry  for  breach  of  covenant,  and  not  to  mean  that 
upon  such  re-entry  the  lease  expired;  ''expiration''  contemplating  termi- 
nation of  the  lease  by  lapse  of  time. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Expiration.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict, . 

Summary  proceedings  by.  Moses  Harris,  landlord,  against  Isidor 
Goldberg,  tenant,  and  Abraham  Levine,  imdertenant.  From  a  final 
order  awarding  to  the  landlord  possession  of  the  premises,  the  tenant 
appeals.    Reversed,  and  petition  dismissed. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Gans,  Davis  &  O'Neill,  of  New  York  City  (Joseph  Gans  and  C 
Arthur  Jensen,  both  of  New  York  City,  of  counsel),  for  appellant 
Isaac  Hyman,  of  New  York  City,  for  respondent. 

GUY,  J.  The  petition  herein  alleges:  That  the  landlord  leased 
to  the  tenant  a  basement  store  for  three  years,  the  term  to  end  De- 
cember 31,  1921.    That  the  lease  contained  the  following  paragraph: 

"4.  That  the  tenant  shall  not  assign  this  agreement,  or  underlet  or  unaer- 
lease  the  premises,  or  any  part  thereof,  or  make  any  alterations  on  the 
premises,  without  the  landlord's  consent  in  writing,  or  occupy,  or  permit  or 
snUer  the  same  to  be  occupied,  for  any  business  or  purpose  deemed  disreputable 
or  extrahazardous  on  account  of  fire,  under  the  penalty  of  damages  and  for- 
feiture." 

That  prior  to  September  15,  1919,  the  tenant,  without  the  landlord's 
consent  in  writing,  underlet  the  premises  to  one  Levine.  That  on 
the  16th  day  of  September,  1919,  the  landlord  gave  notice  in  writing 
to  the  tenant*  that  the  landlord  elected  to  terminate  the 'tenancy  by 
reason  of  the  said  violation  of  the  terms  and  covenants  of  the  lease, 
and  demanded  possession  of  the  premises  on  or  before  September  30, 
1919,  and  that  in  default  thereof  he  would  commence  summary  pro- 
ceedings to  remove  the  tenant  and  undertenant.    The  petition  further 
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States  that,  prior  to  the  verification  of  the  petition,  the  landlord  elected 
to  terminate  the  tenancy  by  reason  of  said  violation,  that  the  tenant's 
term  has  "expired,"  and  that  he  holds  over  without  permission  of 
the  landlord. 

The  tenant  appeared  specially  and  moved  to  dismiss  on  the  fol- 
lowing grounds:  First,  that  the  court  had  no  jurisdiction j  second, 
that  the  petition  fails  to  allege  that  notice  to  terminate  the  tenancy 
has  been  given  to  the  undertenant ;  third,  that  there  is  no  allegation  that 
the  undertenant  is  in  possession  of  the  premises.  The  motion  was 
denied,  and  leave  given  to  the  tenant  to  answer.  The  tenant's  an- 
swer admits  the  making  of  the  lease  and  his  entry  into  possession,  and 
defends  on  the  ground  that  the  landlord  consented  to  the  subletting, 
and  that,  relying  on  such  consent,  the  tenant  sublet  the  premises. 

[1]  The  landlord  and  the  tenant  both  testified  that  on  July  2,  1919, 
they  entered  into  a  second  lease  for  an  adjoining  building,  and  the 
tenant  testified  that  prior  to  the  making  and  signing  of  said  second 
lease  the  landlord  orally  consented  to  his  renting  the  premises  herein 
to  an  underjtenant ;  but  this  testimony  was  stricken  out,  on  the 
ground  that  it  tended  to  vary  the  terms  of  a  written  agreement.  This 
ruling  was  erroneous,  as  the  evidence  was  not  intended  to  vary  the 
terms  of  the  written  agreement,  but  to  show  waiver  of  the  provision 
that  the  consent  should  be  in  writing;  such  waiver  being  based  on  a 
good  consideration,  the  waiver  being  one  of  the  inducing  causes  for 
tilt  tenant  taking  a  lease  of  the  adjoining  building  from  the  same 
landlord. 

"The  rule  forbidding  the  admission  of  parol  or  extrinsic  evidence  to  alter, 
vary,  or  contradict  a  written  instrument  does  not  apply,  so  as  to  prohibit  the 
establishment  by  parol  of  an  agreement  between  the  parties  to  a  writing, 
entered  into  subsequent  to  the  time  when  the  written  instrument  was  executed, 
notwithstanding  such  arrangement  may  have  the  effect  of  adding  to,  changing, 
modifying,  or  even  abrogating  the  contract  of  the  parties,  as  evidenced  by  cue 
writing;  for  the  parol  eyidence  does  not  in  any  way  deny  that  the  original 
agreement  of  the  parties  was  that  which  the  writing  purports  to  express,  but 
merely  goes  to  show  that  the  parties  have  exercised  their  right  to  \change  or 
abrpgate  the  same,  or  to  make  a  new  and  independent  contract."  17  Cyc.  pp. 
734,  735. 

See,  also,  Dierig  v.  Callahan,  35  Misc.  Rep.  30,  70  N.  Y.  Supp. 
210;  3  McAdam  on  L.  &  T.  (3d  Ed.)  p.  181 ;  Steen  v.  Niagara  Fire 
Ins.  Co.,  89  N.  Y.  315,  42  Am.  Rep.  297. 

"If  the  lessor  has  misled  the  lessee  by  holding  out  false  hopes  to  him,  in 
consequence  of  which  the  latter  has  changed  his  position  to  his  prejudice, 
such  acts  may  estop  the  lessor  from  claiming  forfeiture."  McAdam  on  L.  & 
T.  (3d  Ed.)  p.  847. 

[2]  Paragraph  4  of  the  lease  confers  upon  the  landlord  no  right 
to  give  notice  of  election  to  terminate  the  lease,  or  that  upon  sublet- 
ting without  the  landlord's  consent  in  writing  the  lease  shall  terminate, 
but  merely  provides  that  the  tenant  shall  not  sublet  under  a  penalty 
of  damages  and  forfeiture.  Nor  does  the  other  clause  of  the  lease, 
which  provides  that,  if  default  is  made  in  any  of  the  covenants,  it 
shall  be  lawful  for  the  landlord' to  re-enter  the  premises,  mean  that 
the  lease  shall  terminate  upon  such  re-entry.     Both  clauses  merely 


Digitized  by 


Google 


264  182  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

provide  for  action  by  ejectment,  and  for  forfeiture  of  the  lease  and  re- 
entry for  breach  of  the  covenants.  Expiration  of  a  lease  means  when 
it  reaches  its  natural  limit  provided  for  in  the  lease,  whether  by  the 
expiration  of  the  term  for  which  the  premises  are  hired,  or  by  the 
happening  of  some  event  which  by  its  terms  the  lease  provides  shall 
terminate  the  lease.  On  such  expiration  of  the  lease,  the  tenant  could 
be  dispossessed  by  summary  proceedings  for  holding  over  after  the 
expiration  of  the  term.  "The  statutory  term  'expiration'  does  not 
refer  to  a  forfeiture  by  breach  of  condition,  but  to  the  expiration  of 
the  term  by  lapse  of  time"  (Matter  of  Guaranty  Building  Co.,  52 
App.  Div.  140,  142,  143,  64  N.  Y.  Supp.  1056,  1058),  or  by  the  hap- 
pening of  an  event  as  provided  in  the  lease.  See,  also.  Miller  v.  Levi, 
44  N.  Y.  491. 

In  Martin  v.  Crossley,  46  Misc.  Rep.  254,  91  N.  Y.  Supp.  712,  the 
lease  provided  that  the  landlord  might  terminate  and  end  the  lease 
"for  any  breach  by  the  tenant  of  its  terms,  by  giving  a  five  days'  no- 
tice, whereupon  this  lease  and  said  terms  *  *  *  shall  cease  and 
end."    The  court,  in  construing  the  lease,  said: 

"The  term  granted  by  the  lease  was  by  the  terms  of  the  Instrument  made 
liable  to  curtaUment  upon  a  certain  contingency,  to  wit,  the  giving  of  notice  by 
the  landlord,  and  that  when  that  notice  had  been  given,  and  the  term 
thereby  curtailed,  It  had  'expired,'  so  as  to  Justify  a  proceeding  for  disposses- 
sion for  holding  over." 

In  said  case  the  expiring  of  the  lease  did  not  result  from  the  for- 
feiture thereof  created  by  the  broken  covenant,  but  upon  the  express 
limitation  provided  in  the  lease.  In  the  instant  case  the  lease  con- 
tains no  such  provision.  The  landlord  had  the  option,  either  to 
hold  defendant  in  damages  for  his  breach,  or  by  ejectment  to  have 
the  forfeiture'  declared.  There  is  no  limit  set  in  the  lease  for  the 
expiration  thereof,  except  the  date  for  the  expiration  of  the  term^- 
December  31,  1921.  See  Beach  v.  Nixon,  9'N.  Y.  35;  Matter  of 
Guaranty  Building  Co.,  supra;  Grosscup  v.  Spiller,  68  Misc.  Rep. 
499,  124  N.Y.  Supp.  787. 

"Where  the  lease  provides  that  the  estate  shaU  cease  •  •  •  upon  the 
happening  of  the  event,  at  the  option  of  the  landlord,  the  lease  Is  not  at  an 
end  until  the  landlord  has  exercised  his  option  by  enforcing  A  forfeiture ;  and 
this  consututes,  not  an  cxpiratipn  of  the  lease,  but  a  termination,"  citing 
Kramer  v.  Amberg,  15  Daly,  205.  "There  is  but  one  way  In  which  in  law  she 
[the  landlord]  can  manifest  such  election,  and  that  Is  by  actual  re-entry." 
Janes  v.  Paddell,  67  Misc.  Rep.  420,  122  N.  Y.  Supp.  760. 

See,  also,  St.  Stephens  Church  v.  Bastine,  75  Misc.  Rep.  470,  133 
N.  Y.  Supp.  442.- 

The  final  order  appealed  from  must  be  reversed,  with  $30  costs, 
•and  a  final  order  entered  dismissing  the  petition  on  the  merits  in  favor 
of  the  tenant.    All  concur. 
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(Ul  Misc.  Rep.  632) 

COCHRAN  T.  ANDERSON. 

(Supreme  Court,  Appellate  Teem,  First  Department    May  25,  1920.) 

L  Landlord  and  tenant  ^=^104 — Subletting  did  not  terminate  tenancy,  but 
gave  right  of  re-entiy. 

Where  a  lease  provided  that  the  tenant  should  not  assign  or  underlet  the 
premises,  or  any  part,  without  the  landlord's  consent,  etc.,  and  that  in 
case  of  default  the  landlord  might  resume  possession,  breach  of  such  cove- 
nant did  not  ipso  facto  terminate  the  tenancy,  but  merely  gave  the  land- 
lord a  right  of  re-entry.  ' 

2.  Landlord  and  tenant  ^»29<S(1) -—Subletting  does  not  entitle  landlord  to 
maintain  summary  proceedings. 

Where  a  lease  did  not  make  breach  of  condition  against  subletting  ipso 
facto  terminate  the  tenancy,  but  merely  gave  the  landlord  the  right  of 
re-entry,  which  option  he  might  exercise  or  not,  a  breach  did  not  entitle 
the  landlord  to  maintain  summary  proceedings,  under  Code  Civ.  Proc.  | 
2281,  authorising  dispossession  of  tenant  who  holds  over  after  expiration 
of  his  term. 

S.  Landlord  and  tenant  «=s»297(2)-*Noti€e  after  tenant's  breach  of  condition 
will  not  terminate  tenancy  and  warrant  summary  proceedings. 

Where  lease  provided  that  breach  of  ^conditions  should  give  landlord 
right  of  re-entry,  landlord  cannot,  on  condition  broken,  terminate  tenancy 
by  mere  notioe,  and  maintain  summary  proceedings,  but  is  relegated  to  his 
action  of  ejectment. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Summary  proceeding  by  Ernestine  A.  Cochran,  landlord,  against 
Margaret  A.  Anderson,  tenant.  From  a  final  order  in  favor  of  the 
landlord,  the  tenant  appeals.     Order  reversed,  and  petition  dismissed. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAG- 
NER, JJ. 

Guido  J.  Guidici,  of  New  York  City,  for  appellant. 
Jeremiah  Wood,  of  New  York  City,  for  respondent 

WAGNER,  J.  The  proceeding  was  instituted  under  section  2231 
of  the  Code  of  Civil  Procedure,  authorizing  the  dispossession  of  a 
tenant  who  holds  over  after  the  expiration  of  his  term,  and  the 
only  question  involved  is  whether  the  term  had  expired,  or  merely 
been  terminated  by  the  act  of  the  landlord  in  giving  notice  of  his 
election  to  take  possession  of  the  demised'  premises.  The  tenant  oc- 
cupied the  premises  under  a  one-year  lease  commencing  October  1, 
1919,  the  provisions  of  which,  pertinent  to  this  controversy,  were 
as  follows: 

"3.  That  the  tenant  shall  not  assign  this  agreement,  or  underlet  the  premises, 
or  any  part  thereof,  •  •  ♦  without  the  landlord's  or  agent's  consent  In 
writing,  •  •  •  and  that  she  will  not  use  or  permit  to  be  used  the  said 
premises,  nor  any  part  thereof,  for  any  purpose  other  than  that  of  a  private 
dwelling  apartment  for  herself  and  family  only." 

"6.  That  In  case  of  default  In  any  of  the  covenants  the  landlord  may  resume 
possession  of  the  premises,  and  relet  the  same  for  the  remainder  of  the  term 
at  the  best  rent  that  she  can  obtain  for  account  of  the  tenant,  who  shaU  make 
good  any  deficiency." 
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The  petition  sets  forth  as  the  grounds  for  seeking  the  aid  of  the 
statute,  and  the  tenant  admitted,  that  she  sublet  a  part  of  the  premises 
to  persons  other  than  members  of  her  family  and  for  hire,  and  that 
on  October  3, 1919,  there  was  personally  delivered  to  her  a  notice  from 
the  landlord,  specifying  the  violation  of  paragraph  3  of  the  lease, 
and  notifying  her  that  the  landlord  would  take  possession  on  the  9th 
instant.  In  other  words,  it  was  stipulated,  without  the  taking  of 
testimony  to  that  effect,  that  there  had  been  a  violation  on  tenant's 
part  of  the  terms  of  the  lease ;  the  only  issue  before  the  court  being 
whether  the  tenant's  breach  of  the  condition  terminated  the  lease,  as 
constituting  in  substance  a  limitation,  or  whether  it  was  a  breach  of 
condition  relegating  the  landlord  to  her  remedy  of  an  action  for 
ejectment  to  regain  possession  of  its  premises. 

[1]  The  contention  of  the  respondent,  advanced  in  the  court  below, 
was  that  because  of  the  tenant's  violation  of  the  covenant  against  sub- 
letting her  term  expired  upon  the  giving  of  the  notice  by  the  landlord, 
and  summary  proceedings  were  properly  maintainable.  We  have 
gained  from  a  careful  reading  of  the  trial  court's  opinion,  in  which 
he  granted  a  final  order  of  dispossession  to  the  landlord,  the  impres- 
sion that  the  decision  was  not  based  so  much  upon  a  finding  that 
the  case  presented  in  instance  of  conditional  limitation,  as  that, 
because  of  the  tediousness  and  expense  attendant  upon  the  remedy 
of  ejectment,  the  tendency  of  the  courts  is  to  uphold  and  somewhat 
extend  the  right  ^  of  summary  proceeding,  to  the  end  that  issues  may 
be  determined  without  delay.  We  think  these  observations  of  the 
learned  trial  justice  are  not  supported  by  authority,  and  that  the 
granting  of  the  final  order  was  error. 

There  is  no  provision  in  the  lease  that  upon  the  giving  of  notice 
the  lease  should  terminate.  It  expressly  by  its  terms  authorized  but 
a  right  of  re-entry.  The  breach  of  the  condition  did  not  under  its 
phraseology  ipso  facto  terminate  the  tenancy.  Miller  v.  Levi,  44 
N.  Y.  489;  Matter  of  Guaranty  Building  Co.,  52  App.  Div.  140, 
64  N.  Y.  Supp.  1056:  Cramer  v.  Amberg,  4  N.  Y.  Supp.  613;  Beach 
V.  Nixon,  9  N.  Y.  35;  Martin  v.  Crossley,  46  Misc.  Rep.  254,  91 
N.  Y.  Supp.  712. 

[2]  Here  the  landlord  had  the  option  to  re-enter  or  to  continue 
the  term  of  the  letting  in  case  the  tenant  sublet  the  demised  premises; 
it  was  purely  an  optional  matter  with  her.  She  might  or  might  not 
have  taken  advantage  of  it,  and  the  exercise  of  her  option  could  not 
be  an  expiration  of  the  lease  by  its  own  limitation.  It  is  only  where 
the  lease  comes  to  an  end  upon  the  happening  of  a  stipulated  event, 
and  is  expressly  then  terminated,  that  the  notice  is  effective,  or,  as 
recently  said  by  Lehman,  J.,  in  Waitt  Construction  Co.  v.  Loraine, 
109  Misc.  Rep.  527,  179  N.  Y.  Supp.  167: 

"But  such  notice  Is  effective  only  where  the  event  has  occurred  which  selves 
the  right  to  the  landlord  to  terminate  the  lease." 

[3]  There  can  be  no  doubt  that  the  above-quoted  provisions  of 
the  lease  did  not  constitute  a  limitation ;  that,  the  tenant  not  being  a 
holdover,  the  case  did  not  come  within  the  provision  of  the  statute 
sanctioning  summary  proceedings.    The  landlord  was  therefore  remit- 
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ted  to  her  common-law  remedy  of  ejectment,  if  she  desired  to  re- 
sume possession,  and  the  court  was  without  jurisdiction  to  entertain 
the  proceeding. 

The  final  order  is  reversed,  and  the  petition  is  dismissed,  with 
costs  to  the  appellant    All  concur. 


In  re  WILLIAMS,  Commissioner  of  PuMic  Works.* 
In  re  BAST  BRIGHTON  AVE.  IN  CITY  OF  SYRACUSE, 

(Supreme  Court,  Special  Term,  Onondaga  County.    May  26,  1920.) 

Eminent  domain  <^=»265(1)— Landowners  entitled  to  trial  costs  in  proceedtiqr 
before  commissioner  of  condemnation. 

Where  proceeding  to  condemn  land  to  straighten  a  line  of  a  street  was 
commenced  by  the  service  of  a  petition,  and  the  owners  of  the  property 
affected  did  not  serve  any  answer,  and  petitioner  did  not  make  or  serve 
any  offer,  the  attorneys  for  the  different  owners  are  entitled,  under  Code 
^Clv.  Proc.  i  3872,  to  a  trial  fee  of  $30  as  for  a  trial  of  an  issue  of  fact  and 
'^$10  as  for  a  trial  occupying  more  than  two  days,  and  it  is  immaterial 
whether,  technically,  the  hearing  before  the  commissioners  was  a  trial 
or  an  assessment  of  damages. 

In  the  matter  of  the  application  of  Richard  B.  Williams,  Jr.,  Com- 
missioner of  Public  Works  of  the  City  of  Syracuse,  for  the  appoint- 
ment of  commissioners  of  condemnation  in  the  matter  of  straightening 
the  west  line  of  East  Brighton  avenue,  opposite  East  Newell  street,  in 
the  City  of  Syracuse.  On  application  to  confirm  report  of  commission- 
ers.   Landowners  entitled  to  trial  costs. 

This  is  an  application  to  confirm  the  report  of  commissioners  In  a  proceed- 
ing to  acquire  title  to  the  property  rights  of  the  owners,  and  the  only  matter  In 
dispute  is  the  question  of  whether  the  attorneys  for  the  different  owners  are 
entitled,  under  the  provisions  of  section  8372  of  the  Code  of  Civil  Procedure, 
to  a  trial  fee  of  $30  as  for  a  trial  of  an  issue  of  fact  and  $10  as  for  a  trial  occu- 
pying more  than  two  days.  This  proceeding  was  commenced  by  the  service 
of  a  petition,  and  the  owners  of  the  property  affected  did  not  serve  any.  an- 
swer. The  petitioner  did  not  make  or  serve  any  offer.  Evidence  was  produced 
before  the  commissioners  as  to  the  value  of  the  land  sought  to  be  acquired  and 
damage  to  the  remaining  prop?rty.  The  property  owners  appeared  before  the 
commissioners  and  offered  evidence  in  regard  to  the  value  of  the  property. 
The  commissioners  made  their  report,  which  is  now  before  this  court  for  con- 
firmation. 

Edmund  H.  Lewis,  Corp.  Counsel,  of  Syracuse,  for  petitioner. 
Wiles,  Neily  &  Nichols,  of  Syracuse,  for  defendant  Di  Furia. 
Merry  &  Merry,  of  Syracuse,  for  defendant  Hubbard. 

ROSS,  J.  Upon  examination  of  section  3372,  it  seems  to  me 
somewhat  strange  that  any  question  should  ever  have  arisen  in  regard 
to  the  right  of  the  landowners  in  a  case  similar  to  this  to  tax  the 
items  heretofore  mentioned.  The  section  referred  to  provides  as  to 
the  procedure  in  a  case  wherein  the  petitioner  makes  an  offer  to  pur- 
chase the  property,  and  as  to  the  effect  of  such  offer  on  the  question 

m 
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of  costs,  whether  accepted  or  not  accepted.  It  then  provides  for  the 
situation  herein  presented  in  the  following  language: 

"Or,  if  no  offer  was  made,  the  court  shall,  in  the  final  order,  direct  that 
the  defendant  recover  of  the  plaintiff  the  cost  of  the  proceeding,  to  be  taxed  by 
the  clerk  at  the  same  rate  as  is  allowed,  of  course,  to  the  defendant  when 
he  is  the  prevailing  pqrty  in  an  action  in  the  Supreme  Court,  including  the 
allowances  for  proceedings,  before  and  after  notice  of  trial,  and  the  court 
may  also  grant  an  additional  aUowance  of  costs,  not  exceeding  five  per  centum^ 
upon  the  amount  awarded." 

It  is  not  a  question  as  to  whether  technically  such  hearing  before 
the  commissioners  was  a  trial  or  an  assessment  of  damages.  The 
Code,  as  it  seems  to  me,  has  specifically  provided  that  the  defendant, 
in  the  case  herein  presented,  is  entitled  to  the  costs  claimed;  but,  if 
it  were  necessary,  I  would  haye  no  hesitation  in  deciding  that  there 
was  in  fact  a  trial.  Suppose  the  case  of  an  oflfer  being  made  and 
declined.  The  evidence  presented  to  the  commissioners  in  no  wise 
differs  from  the  evidence  presented  when  no  offer  is  made.  The 
only  Issue  of  fact  in  these  ca§es  presented  is  the  question  of  the  value 
of  the  property  sought  to  be  condemned,  and  it  is  a  matter  of  common 
knowledge  that  such  an  issue  may  be  a  most  important  one.  It  "inay 
involve  a  difference  of  a  value  amounting  to  thousands  of  dollars,  to 
be  determined  by  the  commissioners,  and  requires  as  carefiil  prepa- 
ration and  as  thorough  consideration  as  the  determination  of  the  is- 
sues raised  by  a  general  denial  in  the  ordinary  commercial  case,  or 
an  issue  raised  by  a  plea  of  payment. 

I  quote  in  this  connection,  from  the  dissenting  opinion  of  Justice 
Kellogg,  in  Village  of  St.  Johnsville  v.  Cronk,  55  App.  Div.  633,  67 
N.  Y.  Supp.  419.  The  facts  in  this  case  were  similar  to  the  facts  in 
the  instant  case.  I  quote  the  following  language  of  the  learned  jus- 
tice : 

"It  seems  to  me  very  clear  that  the  Tjegislature  intended,  when  the  plaintiff 
failed  to  make  any  offer,  or  failed  to  make  a  suflScient  offer,  thus  necessitating 
the  creation  of  a  tribunal,  to  wit,  a  court  presided  over  by  commissioners,  to 
hear  the  proofs  and  arguments  and  to  give  jifdgment,  which  might  be  ap- 
pealed from,  that  this  was  to  be  regarded  as  a  trial." 

See  Matter  of  Brooklyn  Union  El.  R.  R.  Co.,  176  N.  Y.  213,  218, 
68  N.  E.  249,  which  case  approves  of  the  dissenting  opinion  of  Mr. 
Justice  Kellogg,  above .  quoted,  and  disapproves  of  the  decision  in 
the  case  in  which  it  was  written. 

As  stated  by  one  of  the  attorneys  appearing  for  defendants,  section 
3372  of  the  Code— - 

"opens  up  a  way  for  the  city  to  avoid  costs  of  a  trial  by  making  a  fair  offer 
for  the  property  before  trial  is  had.  The  fact  that  the  city  does  not  see  fit 
to  avail  itself  of  this  privilege,  and  therefore  offers  no  opportunity  or  alter- 
native to  the  property  owner,  except  to  appear  sfnd  contest  the  issues,  cannot 
be  availed  of  by  the  city  to  prevent  the  full  allowance  of  costs  as  intended  by 
the  statute." 

An  order  may  be  prepared  in  accordance  herewith. 
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PEOPLE,  by  PHILLIPS,  State  Superintendent  of  losuranee,  v.  POLISH 
UNION  OF  AMERICA. 

GLAD¥SZ  et  aL  v.  POLISH  UNION  OF  AMERICA*  Inc.,  et  aL 

(Supreme  Court,  Appellate  DlTislon,  Fourtb  Department    May  21, 1820.) 

Judgment  ^675(1)— Members  of  benefit  association  bound  by  order  to  state 
superintendent  to  talce  possession  of  property. 

Where  members  of  a  benefit  assooiation  appeared,  and  tbe  associa- 
tion itself  was  represented,  on  a  rehearing  on  the  merits  in  a  proceeding  by 
the  state  superintendent  of  insurance  for  an  order  to  take  possession  of 
the  property  and  conduct  the  business  of  the  association,  such  members  are 
bound  by  orders  entered. 

Appeal  from  Special  Term,  Erie  Coimty. 

In  the  matter  of  the  application  of  the  People  of  the  State  of  New 
York,  by  Jesse  S.  Phillips,  as  State  Superintendent  of  Insurance,  for 
an  order  to  take  possession  of  the  property  and  conduct  the  business 
of  the  Polish  Union  of  America.  Proceeding  by  Jan  Gladysz  and 
others,  individually  and  as  members  of  the  Polish  Union  of  America, 
unincorporated,  against  the  Polish  Union  of  America,  Incorporated, 
and  others.  Prom  adverse  orders  and  a  judgment,  Jan  Gladysz  and 
others  appeal.    Judgment  and  orders  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

F.  M.  Joslyn,  of  Buffalo,  for  appellants. 

Clarence  C.  Fowler,  of  New  York  City,  and  Edward  R.  O'Malley, 
of  Buffalo,  for  respondent. 

PER  CURIAM.  We  are  of  the  opinion  that  the  undisputed  facts 
stated  in  the  petition,  affidavits,  and  papers  in  the  liquidation  proceed- 
ings amply  justified  the  orders  of  the  Special  Term  under  which  the 
superintendent  has  taken  possession  of  the  property  of  the  Associa- 
tion. We  are  also  of  opinion  that  the  appellants  are  bound  thereby. 
Not  only  was  the  Association  represented  on  the  hearings,  but  these 
appellants  themselves  appeared  upon  a  rehearing  of  the  matter  upon 
the  merits,  as  the  order  of  Justice  Taylor  at  Special  Term  provided. 
The  orders  in  the  liquidation  proceeding  being  in  full  force  and  ef- 
fect, as  was  stipulated  by  appellants  upon  the  trial  in  the  equity  cause, 
the  trial  court  correctly  disposed  of  the  action  by  dismissing  the  com- 
plaint. 

The  orders  appealed  from  should  therefore  be  affirmed,  with  $10 
costs,  and  the  judgment  in  the  equity  action  affirmed,  with  costs. 

4^rr>For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Ke7-Niunber«d  Diseela  A  Indexes 
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(191  App.  Dlv.  820) 

HOLMES  et  al.  t.  CRANE  et  aL 

(Supreme  Oonrt,  Appellate  Division*  First  Department    Kay  14,  1920.) 

1.  Corporations  €^310(2)— Directors  liable  to  eomiiaoy  for  ultra  vires  acta 

only  when  they  participate  therein. 

Though  directors  may  be  liable  to  stockholders  for  depreciation  of  value 
of  stock  through  ultra  vires  acts,  even  when  they  are  not  liable  to  the 
corporation,  a  director  is  not  liable  to  either,  unless  it  is  shown  that  he 
participated  therein  or  negligently  omitted  to  perform  his  duty. 

2.  Corporations  <S=>310  (2) —Directors  not  liable  for  acts  In  good  faith  not 

ultra  vires. 

Aside  from  liability  for. ultra  vires  acts,  directors  of  a  corporation  are 
not  liable  for  losses  caused  by  a  mere  error  of  Judgment,  when  they  act 
in  good  faith. 

3.  Corporations  <d=>312( 7) —Stockholder  ratifies  ultra  vires  iicts  by  accepting 

benefits. 

A  stockholder  cannot  have  redress  In  equity  against  officers,  when,  with 
full  knowledge  of  the  material  facts,  he  has  assented,  though  under  pro- 
test, to  ultra  vires  acts,  and  has  accepted  the  benefits  thereof. 

4.  Corporations  ^=»312  (2) —Depositing  in  trust  company  organized  ultra  vires 

by  corporation  held  not  to  render  directors  liable. 

A  deposit  by  directors  of  the  funds  of  the  corporation  in  a  trust  company 
organized  by  the  corporation  ultra  vires  before  the  directors  took  office 
is  not  an  ultra  vires  'act  for  which  the  directors  are  liable. 

5.  Corporations  ^=>312( 7)— Stockholder  held  not  to  have  knowledge  of  ultra 

vires  act  by  representation  at  meeting. 

A  report  at  a  stockholder's  meeting,  which  showed  merely  ownership 
of  bank  stock,  does  not  give  notice  that  the  stock  was  acquired  ultra  vires* 
so  as  to  Impute  knowledge  thereof  to  stockholders  represented  by  proxy, 
even  if  such  representation  charges  them  with  knowledge  of  the  report 

6.  Corporations  <d=»320(ll) — Directors  held  to  have  been  acting  in  good  faiUt 

and  not  liable  to  account. 

lu  a  suit  against  directors  of  a  corporation  for  an  accounting,  evidence 
held  to  show  that  the  directors  acted  in  good  faith  and  without  corrupt 
motive  in  assenting  to  liquidation  of  a  trust  company  in  which  the  cor- 
poration was  a  stockholder,  though  they  accepted  securities  at  more 
than  their  value,  as  evidenced  by  small  isolated  sales,  .but  not  at  more 
tlian  their  extrinsic  value,  or  than  the  value  at  which  they  had  subse- 
quently sold,  so  that  the  directors  were  not  liable  to  account  to  the  stock- 
holders. 

7.  Corporations  C=>377(1) — ^Dissolution  of  trust  company  by  stockholding  cor- 

poration held  not  ultra  vires. 

Where  a  corporation  haa  acted  ultra  vires  in  forming  a  trust  company, 
whose  stock  it  largely  owned,  it  was  not  ultra  vires  to  dissolve  the  trust 
company,  and  thereby  undo  the  previous  ultra  vires  act. 

Page,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  Holmes,  individually  and  as  trustee,  and  others, 
against  Clinton  H.  Crane  and  others.  From  a  judgment  dismissing 
the  amended  complaint  on  the  merits,  plaintiffs  appeal.    Affirmed. 

See  also,  167  N.  Y.  Supp.  735. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 
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Ingraham,  Sheehan  &  Moran,  of  New  York  City  (Samuel  F.  Moran, 
of  New  York  City,  of  counsel,  and  Louis  B.  Grant,  of  New  York  City, 
on  the  brief),  for  appellants. 

Dexter,  Osbom  &  Fleming,  of  New  York  City  (Matthew  C.  Flem- 
ing, of  New  York  City,  of  counsel),  for  respondents  Crane  and  St. 
Joseph  Lead  Co. 

George  Edwin  Joseph,  of  New  York  City  (Henry  C.  Quinby,  of  New 
York  City,  on  the  brief),  for  respondent  Camp. 

David  T.  Davis,  of  New  York  City,  for  respondents  Jones,  Cornell, 
Marshall,  and  Symmes. 

LAUGHLIN,  J.  This  is  an  action  by  minority  stockholders  of  the 
St.  Joseph  Lead  Company,  which  will  be  referred  to  as  the  company, 
a  domestic  corporation,  in  the  right  of  the  corporation,  against  Clinton 
H.  Crane  and  Hugh  N.  Camp,  two  of  its  directors,  and  the  executors 
of  Dwight  A.  Jones,  a  deceased  director,  for  an  accounting  for  pr9p- 
erty  and  funds  of  the  corporation  used  ultra  vires,  through  their 
alleged  neglect  and  failure'  to  perform  their  duties  as  directors,  and 
through  alleged  violations  of  law  by  them  as  officers  and  directors 
of  the  company.  The  number  of  directors  prescribed  in  the  certificate 
of  incorporation  was  7,  and  it  is  stated  in  the  points  that  at  all  the 
times  in  question  there  were  11  directors.  Therefore  these  3 'directors, 
who  for  brevity  will  be  referred  to  as  the  defendants  when  all  are 
meant,  at  no  time  constituted  a  majority  of  the  board.  A  demurrer  to 
the  original  complaint  for  insufficiency  was  sustained  at  Special  Term 
on  the  ground,  among  others,  that  in  so  far  as  the  complaint  was  predi- 
cated on  ultra  vires  acts,  it  was  not  alleged  that  the  directors  sought 
to  be  charged  with  responsibility  therefor  participated  therein,  and 
his  opinion  is  reported  in  the  New  York  Law  Journal  of  January 
3,  1916.  An  amended  complaint  was  then  served,  and  a  like  demurrer 
thereto  was  overruled  at  Special  Term,  and  the  order  was  affirmed 
by  this  court.    176  App.  Div.  914,  162  N.  Y.  Supp.  1123. 

The  amended  complaint  sufficiently  charged  the  defendants  with  re- 
sponsibility for  the  alleged  ultra  vires  acts  of  the  corporation.  It  was 
therein  alleged  that  the  ultra  vires  acts  were  brought  about  through 
fraud  and  conspiracy  on  the  part  of  the  defendants,  as  well  as  by 
their  acts  as  directors  and  officers  and  their  omission  to  perform  their 
duties  as  such.  The  learned  trial  court  found  that  certain  acts  of 
the  board  of  directors  involving  the  appropriation  of  property  and 
funds  of  the  corporation  were  ultra  vires  the  corporation,  but  failed 
to  find  that  the  defendants  were  responsible  therefor,  or  entered  into 
a  conspiracy  or  were  actuated  by  fraudulent  motives  as  charged,  and 
found  affirmatively  that  the  defendants  did  not  dominate  or  contrgl 
the  corporation  or  its  board  of  directors,  and  did  not  cause  the  ultra 
vires  acts  and  acted  in  all  respects  in  good  faith,  and  in  what  they 
believed  to  be  for  the  best  interests  of  the  company,  and  derived  no 
private  or  secret  advantage  from  any  of  the  acts  complained  of ;  that 
the  company  sustained  no  damages  thereby;  and  that  the  plaintiffs 
acquiesced  in  and  ratified  the  ultra  vires  acts. 

The  only  findings  made  by  the  trial  court  which  are  challenged  by 
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the  appellants  are  those  relating  to  the  acquiescence  by  the  plaintiffs  in 
and  their  ratification  of  the  ultra  vires  acts,  and  they  ask  that  those 
findings  be  reversed,  and  that  an  interlocutory  judgment  be  entered 
on  the  decision  as  thus  modified,  requiring  respondents  to  account  for 
the  property  and  funds  of  the  company  thus  misappropriated  ultra 
vires  by  the  board  of  directors.  The  material  facts  found  by  the 
trial  court  with  respect  to  the  ultra  vires  acts  of  the  company  ^ay 
be  summarized  as  follows: 

That  prior  to  the  time  any  of  the  defendants  became  directors  pr 
officers  of  the  company  there  had  been  incorporated  in  the  year  1890, 
under  the  laws  of  Missouri,  the  Farmers'  &  Miners'  Bank,  with  a 
capital  of  $12,000,  consisting  of  120  shares,  of  the  par  value  of  $100 
each,  at  Bonne  Terre,  Mo.,  which  was  a  small  mining  town,  and  this 
was  the  only  bank  there  then,  and  was  used  by  the  company  for 
the  deposit  of  funds  for  the  payment  of  its  employes  and  by  its  em- 
ployes as  a  bank  of  deposit;  that  in  1899  the  bank  became  involved  in 
financial  difficulties  and  the  company,  through  its  officers,  purchased 
100  shares  of  its  capital  stock,  and  paid  therefor  $25,985.10,  in  order 
that  it  and  its  employes  might  continue  to  have  the  benefit  of  such 
a  bank,  and  such  purchase  was  ratified  by  the  board  of  directors  and 
by  the  stockholders  on  the  17th  of  May,  1900;  that  the  decedent, 
Jones,  became  a  director  of  the  company  May  17,  1900,  and  president 
November  1,  1904,  and  so  continued  until  his  death  on  December  7, 
1913,  and  Camp  became  a  director  and  the  treasurer  of  the  company 
in  January,  1904,  and  has  ever  since  so  remained ;  that  said  stock  was 
held  by  the  company  when  Camp  and  Jones  became  directors  thereof, 
but  the  defendant  Crane  did  not  become  a  director  of  the  company 
until  the  23d  of  November,  1911,  and  he  became  the  assistant  treasurer 
on  October  1,  1912,  and  became  president  on  the  10th  of  December. 
1913,  and  he  did  not  become  aware  of  the  purchase  of  the  said  bank 
stock  until  1912;  that  the  bank  for  a  time  became  prosperous,  and 
paid  large  dividends,  to  the  benefit  and  advantage  of  the  company, 
which  sustained  no  lof^s  by  such  investment  in  the  stock  of  the  bank; 
that  while  Camp  and  Jones  were  directors  and  officers  of  the  company, 
and  on  the  26th  of  December,  1906,  the  company,  without  any  partici- 
pation therein  by  -either  of  them,  procured  to  be  organized  under  the 
laws  of  Missouri,  the  Farmers'  &  Miners'  Trust  Company,  with  a  capi- 
tal of  1,000  shares  of  par  value  of  $100  each,  and  the  company  sub- 
scribed for  825%  shares  thereof,  which  it  paid  for  at  par  and  took 
and  held  in  the  name  of  one  Parsons,  who  some  years  later  became  a 
director  of  the  company,  and  whose  executors  were  named  as  defend- 
ants, but  never  served,  and  who  became  president  of  the  trust  company, 
and  the  company  paid  for  8  additional  shares  of  stock  in  the  trust 
company  issued  to  individuals  to  qualify  them  as  directors  thereof; 
that  the  trust  company  took  over  and  continued  the  business  of  said 
bank,  and  the  company  was  fully  reimbursed  for  the  money  paid  by  it 
for  capital  stock  in  the  trust  company  from  the  sale  of  its  bank  stock 
to  the  trust  company ;  that  the  company  ratified  and  confirmed  this  ex- 
change ;  that  neither  Camp  nor  Jones  participated  in  the  purchase  by 
the  company  of  any  of  the  shares  of  the  capital  stock  of  the  trust 
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company,  and  did  not  become  aware  thereof  until  some  time  in  the 
year  1912,  and  that  Crane  neither*  participated  therein  nor  knew  of 
the  ownership  by  the  company  of  the  trust  company  stock  until  191Z; 
that  such  acquisition  and  holding  by  the  company  of  stock  in  the  trust 
company  resulted  in  no  loss  to  the  company ;  that  the  board  of  directors 
of  the  company  deemed  it  for  its  best  interests  to  deposit  the  funds 
of  the  company  with  said  trust  company,  and  that  the  company  car- 
ried large  balances  with  said  trust  company,  and  at  times  upwards  of 
$1,000,000,  from  the  28th  of  December,  1906,  until  the  15th  of  August, 
1913,  and  received  2  per  cent,  per  annum  on  .its  monthly  balance; 
that  the  defendant  Crane  had  no  ]  personal  connection  with  such  de- 
posits, and  that  the  depositories  of  the  funds  of  the  company  were 
designated  by  a  vote  of  the  directors  before  he  became  a  director, 
and  that  the  company  suffered  no  loss  by  reason  of  such  deposits  or 
through  its  continued  holding  of  the  stock  of  the  trust  company ;  that 
the  Doe  Run  Lead  Company,  a  Missouri  corporation,  owned  lead 
mines  adjacent  to  the  property  of  the  company  in  Missouri,  and  on 
the  16th  of  September,  1906,  was  indebted  to  the  trust  company  more 
than  $300,000,  and  on  said  day  delivered  to  the  trust  company  3,000 
shares  of  its  capital  stock  of  the  par  value  of  $300,000,  and  the  trust 
company  gave  it  credit  on  the  indebtedness  therefor  and  the  stock  was 
carried  for  the  trust  company  in  the  names  of  Jones  and  Camp,  who 
were  president  and  treasurer,  respectively,  of  the  Doe  Run  Lead  Com- 
pany, as  trustees ;  that  none  of  the  defendants  participated  in  the  ac- 
quiring of  this  stock  by  the  trust  company,  nor  was  any  of  them  at 
any  time  an  officer  or  director  of  the  trust  company,  and  it  was  ac- 
quired in  good  faith  and  was  authorized  by  the  laws  of  Missouri,  and 
was  accepted  at  not  more  than  its  intrinsifc  value  and  its  acquisition 
resulted  in  no  loss  to  the  trust  company;  that  on  the  16th  of  Febru- 
ary, 1912,  the  Doe  Run  Lead  Company  sold  to  the  trust  company,  19,- 
360  shares  of  the  capital  stock  of  the  St.  Joseph  Lead  Company,  then 
owned  by  it,  for  $193,600,  and  it  likewise  took  and  carried  that  stock 
in  the  names  of  Jones  and  Camp  as  trustees,  and  that  none  of  the 
defendants  participated  in  the  acquisition  thereof,  and  it  was  acquired 
in  good  faith  and  lawfully,  and  at  not  more  than  its  intrinsic  value, 
and  resulted  in  no  loss  to  the  company";  that  negotiations  were  insti- 
tuted in  December,  1912,  for  a  consolidation  of  the  company  and 
the  Doe  Run  Lead  Company,  and  a  reputable,  experienced  mining 
engineer  appraised  the  value  of  the  properties  of  the  respective  com- 
panies for  a  joint  committee  of  the  companies  having  the  matter  in 
charge  and  estimated  the  property  of  the  company  to  be  worth  $13,- 
500,000  and  of  the  Doe  Run  Lead  Company  to  be  worth  $6.7*0,000, 
and  the  consolidation  was  effected  by  the  exchange  of  stock  of  the 
Doe  Run  Lead  Company  for  stock  of  the  company  on  the  basis  of 
said  valuations,  which  were  on  the  basis  of  par  for  the  Doe  Run  Com- 
pany stock  and  $13  per  share  for  the  company's  stock,  and  a  cash  pay- 
ment was  made  to  the  Doe  Run  Company  stockholders  for  a  balance ; 
that  by  January,  1914,  the  company  had  acquired  about  92  per  cent,  of 
the  Doe  Run  Company  stock,  and  later  on  about  98  per  cent.,  and  said 
Doe  Run  Company  was  duly  dissolved  on  or  about  the  12th  day  of 
182  N.Y.S.— 18 


Digitized  by 


Google 


274  182  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

June,  1917,  and  its  remaining  property  and  assets  were  purchased  by 
the  company  at  a  valuation  of  $168  per  share  for  the  remaining  2 
per  cent,  of  the  stock;  that  the  stockholders  of  the  company,  in- 
cluding the  plaintiffs,  approved  the  recommendation  of  the  joint  com- 
mittee of  the  company  for  the  consolidation  thereof. 

[1,  2]  These  are  the  material  facts  relating  to  all  the  acts  of  which 
complaint  is  made,  excepting  those  relating  to  the  dissolution  of  the 
trust  company.  The  court  held  that  the  acts  of  the  company  in  ac- 
quiring stock  in  the  bank  were  ultra  vires^  On  no  theory  could  the 
defendants  be  liable  for  the  purchase  of  the  stock  which  was  made 
before  they  became  connected  with  the  company.  There  is  no  evi- 
dence or  finding  that  any  of  them  in  any  manner  approved  or  ratified 
the  purchase,  or  took  any  steps  with  respect  thereto  that  a  prudent  offi- 
cer or  director  should  not  have  taken,  or  omitted  to  take  any  action 
which  a  prudent  officer  or  director  should  have  taken  with  respect 
thereto.  Directors  may  be  under  a  direct  liability  to  stockholders  for 
the  depreciation  of  the  value  of  their  stock  through  ultra  vires  acts, 
when  the  stockholders  have  not  assented  thereto,  even  when  they 
would  not  be  liable  to  the  corporation  itself  (Holmes  et  al.  v.  Willard, 
125  N.  Y.  75,  25  N.  E.  1083,  11  L.  R.  A.  170;  Vought  v.  Eastern 
Building  &  Loan  Association,  172  N.  Y.  508,  65  N.  E.  496,  92  Am. 
St.  Rep.  761 ;  Eastern  Building  &  Loan  Association  v.  Williamson, 
189  U.  S.  123,  23  Sup.  Ct.  527,  47  L.  Ed.  735);  but  a  director  is  only 
liable  to  a  corporation  or  its  stockholders  for  his  own  acts  or  omis- 
sions and  to  render  him  liable  for  ultra  vires  acts  of  the  corporation 
it  must  be  shown  and  found  that  he  voted  therefor,  participated  there- 
in, connived  thereat,  or  negligently  omitted  to  perform  his  duty  (In 
re  Sands  Allotment  Co.,  L.  R.  [1894]  1  Ch.  816;  KavauaugLv.  Com- 
monwealth Trust  Co.,  223  N.  Y.  103-116,  119  N.  E.  '237;  Kavanaugh 
V.  Gould,  147  App.  Div.  281.  ,13 1  N.JY>- -Supp.  10j9\  Holmes  v.  St. 
Joseph  Lead  Co.,  168  App.  DivT^,  154  nTy.  Supp.  513,  affirmed 
217  N.  Y.  619,  111  N.  E.  1088;  Bloom  v.  National  United  Benefit 
Savings  Co.,  81  Hun,  120,  30  N.  Y.  Supp.  700,  affirmed  152  NT  Y. 
114,  46  N.  E.  166;  Cassidy  v.  Uhlmann,  170  N.  Y.  505,  63  N.  E. 
554;  People  ex  rel.  v.  Eq.  Life  Assur.  Soc,  124  App.  Div.  714,  731, 
109  N.  Y.  Supp.  453;  Childs  v.  White,  158  App.  Div.  1,  142  N.  Y. 
Supp.  732;  Briggs  v.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  924, 
35  L.  Ed.  662;  8  Thompson  on  Corporations  [2d  Ed.]  §§  1273- 
127B),  and  aside  from  acts  which  are  ultra  vires,  and  for  which  their 
liability  is  as  above  stated,  they  are  not  liable  for  losses  caused  by 
a  mere  error  of  judgment,  when  they  act  without  corrupt  motive  and 
in  go6d  faith  (Thompson,  supra,  §§  l265  and  1271 ;  People  ex  rel.  v. 
Equitable  Life  Assur.  Soc,  supra). 

[3,  4]  But  a  stockholder  cannot  have  redress  in  equity  when,  with 
full  knowledge  of  the  material  facts,  he  has  assented,  although  under 
protest,  to  ultra  vires  acts,  and  has  accepted  the  benefit  thereof. 
Wormser  v.  Met.  St.  R.  Co.,  184  N.  Y.  83,  76  N.  E.  1036,  112  Am. 
St.  Rep.  596,  6  Ann.  Cas.  123.  The  findings,  which  are  in  accord  with 
the  evidence,  under  the  authorities  cited,  exonerate  the  defendants 
from  any  liability  on  account  of  the  organization  of  the  trust  com- 
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pany,  or  the  purchase  or  holding  of  its  stock  or  using  it  as  a  bank 
of  deposit.  Regardless  of  who  incorporated  it,  the  acts  of  the  com- 
ply in  using  it  as  a  bank  of  deposit  would  not  be  ultra  vires. 

There  remains  only  the  question  with  respect  to  liability  arising 
out  of  the  dissolution  of  the  trust  company.  The  court  further  found 
that  the  defendants  were  present  and  took  part  in  the  adoption  of  a 
resolution  by  the  board  of  directors  of  the  company  held  on  the 
20th  of  March,  1913,  authorizing  Jones  and  said  Parson^,  who  was 
a  director,  to  vote  the  company's  trust  company  stock  for  the  voluntary 
liquidation  of  the  trust  company,  and  giving  them  full  authority  to 
take  any  other  necessary  action ;  that  the  trust  company  never  failed, 
and  it  was  neither  "insolvent  nor  threatened  with  insolvency,  nor 
embarrassed,"  in  the  years  1912-1913 ;  but  On  the  14th  of  July,  1913, 
all  its  stockholders  authorized  its  liquidation  and  the  distribution  of 
its  assets  pro  rata  among  its  stockholders,  and  assigned  their  stock 
to  Edward  A.  Rozier  and  M.  P.  Cayce,  to  immediately  liquidate  the 
trust  company  and  to  receive  from  the  St.  Joseph  Lead  Company,  its 
depositor,  the  funds  necessary  for  that  purpose,  and  permitted  the 
St.  Joseph  Lead  Company  to  participate  in  the  distribution  of  the 
assets,  provided  that  it  advanced  the  money  for  the  liquidation  of 
the  trust  company,  and  consented  thereto,  and  authorized  the  used  of 
its  funds  on  deposit  with  the  trust  company  for  that  purpose,  which, 
through  Jones  and  Parsons,  it  did;  that  prior  to  October  1,  1913, 
the  depositors  of  the  trust  company,  whose  deposits  aggregated  $516,- 
000,  received  their  share  of  the  assets,  and  deposits  aggregating  ap- 
proximately $123,000  were  assigned  to  the  company  upon  its  deliver- 
ing to  the  representatives  of  the  trust  comi)any  its  promissory  notes 
therefor,  which  it  has  since  paid ;  that  the  remainder  of  the  depositors 
of  the  trust  company  were  paid  in  cash  by  moneys  advanced  by  the 
company;  that  on  or  about  the  1st  of  October,  1913,  the  company  and 
the  trust  company  and  its  stockholders  and  said  Rozier  and  Cayce, 
to  whom  the  funds  of  the  trust  company  had  been  or  were  to  be 
conveyed  for  distribution,  entered  into  an  agreement  by  which  $14,- 
877.70  of  the  cash  funds  of  the  trust  company  were  to  be  set  apart 
and  held  for  the  payment  of  that  amount,  which  was  the  balance  ow- 
ing to  its  creditors,  and  reciting  that  the  company  had  advanced  to 
the  trust  company  for  the  purposes  of  the  liquidation  $444,379.27, 
and  that  the  trust  company  still  had  assets  of  the  face  value  of  $754,- 
158.57,  and  by  which  it  was  further  agreed  that  the  company  should 
participate  in  the  assets  to  the  extent  of  60  per  cent,  thereof,  and  that 
the  stockholders  of  the  trust  company  should  share  therein  to  the  ex- 
tent of  40  per  cent.,  and  the  remaining  assets  were  assigned  to  said 
two  individuals  as  trustees,  to  reduce  the  part  thereof  consisting  of 
notes  to  cash,  and  to  hold  the  balance  after  the  payment  to  the  stock- 
holders of  the  trust  company  for  the  benefit  of  the  company. 

The  court  also  found  that  at  the  time  of  the  liquidation  F.  P.  and 
J.  B.  Graves  were  indebted  to  the  trust  company  on  promissory  notes 
aggregating  $113,500,  secured  by  800  shares  of  Doe  Run  Lead  Com- 
pany stock,  2,500  shares  of  the  St.  Joseph  Company  stock,  and  7,317 
shares  of  tfie  North  Arkansas  Mining  &  Investment  Company  stock, 
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and,  being  unable  to  pay,  had  offered  to  said  liquidators,  Rozier  and 
Cayce,  to  surrender  the  collateral  in  payment,  and  the  offer  was 
accepted  by  the  board  of  directors  of  the  St.  Joseph  Lead  Company, 
participated  in  by  the  defendants,  and  the  collateral  was  accepted  in 
full  satisfaction  of  the  indebtedness  and  the  notes  surrendered;  that 
by  the  liquidation  the  trust  company  stockholders,  other  than  the 
company,  who  owned  166%  shares  of  its  capital  stock,  of  the  par 
value  of  $16,666.66,  received  notes  of  solvent  makers,  held  by  the 
trust  company  of  the  par  value  of  $48,660 ;  that  said  liquidating  trus- 
tees' with  the  consent  of  the  company,  exchanged  3,818  shares  of 
Doe  Run  Company  stock,  which  they  had  received  from  the  trust 
company  and  held  for  29,033  shares  of  the  stock  of  the  St.  Joseph 
Lead  Company,  with  the  result  that  on  March  1,  1914,  they  held 
50,893  shares  of  the  St.  Joseph  Lead  Company  stock,  which  they 
delivered  to  it  on  March  2,  1914;  that  in  the  course  of  the  Uquida- 
tion  they  made  cash  payments  to  the  company  from  the  funds  of  the 
trust  company  aggregating  $87,951.61;.  that  at  a  meeting  of  the 
board  of  directors  of  the  company  on  September  8,  1915,  the  liqui- 
dating trustees  submitted  a  report  of  their  accounts,  which  was  ac- 
cepted and  approved;  that  the  report  showed  that  the  company  had 
been  charged  $601,228.05  for  the  50,893  shares  of  its  capital  stock  re- 
ceived from  the  liquidating  trustees,  or  nearly  $13  per  share,  although 
at  that  time  its  stock  was  selling  in  the  open  market  at  prices  ranging 
from  $6%  to  $71/4  per  share,  and  the  market  value  thereof  was  not  in 
excess  of  $368,974.25;  that  on  arriving  at  the  amount  the  company 
was  charged  for  the  stock  so  received  in  exchange  for  the  Doe  Run 
stock,  its  shares  were  computed  at  the  par  value  of  the  stock  o(  tlie 
Doe  Run  Company's  stock  so  exchanged,  excepting  those  taken  on 
the  settlement  of  the  Graves  loan,  which  were  computed  at  the  face 
amount  of  the  Graves  indebtedness,  and  the  other  shares  were  com- 
puted at  par ;  that  the  trust  company  was  duly  dissolved  by  a  decree 
of  the  circuit  court  of  Missouri  on  the  27th  of  May,  1914,  and  that 
the  various  steps  in  the  liquidation  of  the  trust  company  were  taken  in 
good  faith  and  under  the  advice  of  counsel  and  with  the  approval 
of  the  bank  commissioner  of  Missouri;  that  the  settlement  of  the 
indebtedness  of  the  trust  company  to  the  company,  as  stated,  was 
made  in  the  honest  exercise  of  the  judgment  of  the  directors  of  the 
company,  and  for  its  best  interest,  and  resulted  in  no  loss  to  the  com- 
pany; that  Crane  had  examined  the  report  of  the  mining  engineer, 
and  believed  that  the  stock  of  the  company  was  intrinsically  worth  at 
least  $13  a  share,  and  that  the  stock  of  the  Doe  Run  Company  was 
worth  at  least  $100  a  share,  and  that  he  took  no  part  in  the  proceed- 
ings for  the  dissolution  of  the  trust  company,  and  had  no  connection 
with  the  selection  of  the  liquidating  trustees,  or  in  assigning  the  trust 
company's  assets  to  them;  that  Jones  merely  carried  out  the  instruQ; 
tions  of  the  board  of  directors  of  the  company,  given  without  his 
control,  and  that  there  was  no  improper  manipulation  of  the  property 
of  the  trust  company  by  him ;  that  none  of  the  defendants  were  ever 
stockholders,  directors,  or  officers  of  the  trust  company  or  of  its 
predecessor  bank,  or  borrowed  money  from  either  of  them,  or  de- 
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rived  any  profit  or  advantage  therefrom,  or  from  the  company's 
ownership  of  the  stock  thereof,  nor  were  any  of  them  under  any 
duty  or  obligation  to  examine  into  any  loans  of  the  trust  company, 
or  to  interfere  with  the  management  of  its  business,  nor  did  any 
of  them  receive  any  of  the  property  or  assets  of  any  of  the  com- 
panies for  his  own  benefit,  and  in  all  their  transactions  they  acted 
honestly  and  uprightly,  and  in  the  exercise  of  a  reasonable  business 
judgment,  in  behalf  of  the  company  of  which  they  were  directors  and 
officers,  and  that  neither  of  them  controlled  the  affairs  of  the  com- 
pany or  of  the  trust  company  at  any  of  the  times  in  question;  that 
the  liquidation  and  dissolution  of  the  trust  company  were  in  good 
faith,  and  not  for  the  protection  of  any  of  the  defendants,  and  not 
to  prevent  the  stockholders  of  the  company  from  interfering  to  pjo- 
tect  its  right,  and  not  to  cover  up  any  defalcation  or  misappropriation 
of  money  or  property  of  the  company  from  the  knowledge  of  its  stock- 
holders or  others  interested,  and  that  they  fully  performed  their  du- 
ties to  the  company,  and  acted  in  good  faith  and  without  corrupt  in- 
tent, and  were  guilty  of  no  negligence,  fraud,  or  conspiracy,  or  other 
misconduct;  that  no  fictitious  valuation  was  corruptly  or  negligently 
placed  upon  the  assets  of  the  trust  company  in  the  liquidation  or 
dissolution  of  it ;  that  the  minority  stockholders  of  the  trust  company 
received  through  the  liquidation  more  than  they  were  entitled  to  re- 
ceive on  a  fair  valuation  of  its  assets,  and  that  the  market  value  of 
the  collateral  received  on  the  settlement  of  the  Graves  loans  was  not 
in  excess  of  $57,500;  that  at  the  time  of  the  settlement  with  the 
Gravfeses  the  Doe  Run  stock  was  selling  in  the  open  market  at  $50 
per  share,  and  the  stock  of  the  company  at  $6.75  and  $7  per  share, 
and  that  the  stock  of  the  North  Arkansas  Mining  &  Investment  Com- 
pany was  worthless;  that  the  intrinsic  value  of  the  company's  stock 
in  1913  was  at  least  $13  per  share,  and  that  of  the  Doe  Run  Company 
$100  per  share ;  that  the  stock  and  assets  of  the  trust  company  trans- 
ferred to  the  St.  Joseph  Company  upon  the  liquidation  were  suffi- 
cient to  pay  in  full  all  the  claim  of  the  St.  Joseph  Company  against 
the  trust  company;  that  before  the  consolidation  neither  tiie  stock 
of  the  Doe  Run  nor  the  company  was  listed  on  any  exchange,  and 
during  the  period  in  question  there  never  was  any  active  market  or 
considerable  dealing  in  either  stock,  and  the  stock  was  sold  and  bought 
usually  in  small  lots;  that  in  June,  1915,  the  company's  stock  was 
listed  on  the  New  York  curb,  and  that  prior  thereto  it  sold  in  1912 
at  from  $8  to  $9%  per  share,  in  1913  at  from  $6  to  $8  per  share,  in 
1914  from  $3y8  to  $7^4,  and  lowest  in  1915  was  $5y2  ;  that  the  Doe 
Run  stock  sold  in  1912  at  from  $693^  to  $82M2,  in  1913  from  $50 
to  $71,  and  in  1915  at  $125;  that  at  the  time  of  the  commencement 
of  the  action,  on  October  25,  1915,  the  company  stock  was  selling  at 
from  $12Vi»  per  share  to  $14Vi«,  and  on  March  16,  1916,  the  date 
of  the  amended  complaint,  at  $17  per  share;  that  since  January  1, 
1917,  the  company  has  paid  to  its  stockholders  amortization  dividends 
representing  a  return  of  capital  amounting  to  30  per  cent,  and  regular 
dividends  amounting  to  48^4  per  cent. ;  that  the  market  value  of  the 
company  stock  at  the  time  of  tiie  trial  was  between  $15.50  and  $16  per 
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share,  and  the  50,693  shares  taken  in  settlement  and  discharge  of  the 
indebtedness  of  the  trust  company  was  then  of  the  value  of  about 
$800,000,  and  the  dividends  paid  thereon  from  January  1,  1914,  ag- 
gregate $374,063,  leaving  a  large  profit  to  the  company  as  the  result  of 
said  transaction;  that  at  no  time  has  the  company  sustained  any 
loss  by  reason  of  its  ownership  of  the  trust  company  stock,  the 
liquidation  of  the  trust  company,  or  matters  connected  therewith, 
and  that  prior  to  the  commencement  of  the  action,  and  on  or  about 
the  2d  of  July,  1915,  plaintiffs  duly  demanded  that  the  company  in- 
stitute this  action,  but  it  refused  so  to  do. 

The  court  found  as  conclusions  of  law  that  the  organization  of  the 
trust  company  by  the  St.  Joseph  Lead  Company  was  ultra  vires,  as 
was  also  its  acquisition  and  holding  of  the  stock  of  the  trust  com- 
pany; that  the  acquisition  in  1906  of  the  3,000  shares  of  Doe  Run 
stock  by  the  trust  company  was  not  ultra  vires,  nor  was  its  action  in 
acquiring  the  St.  Joseph  Company  stock  in  February,  1912,  from  the 
Doe  Run  Company;  that  the  company's  participation  in  the  plan  of 
liquidation  and  dissolution  of  the  trust  company  did  not  make  it  a 
party  in  the  enterprise,  or  constitute  the  doing  of  banking  business, 
and  was  not  ultra  vires;  that  the  decree  of  the  court  dissolving  the 
trust  company  is  conclusive  as  to  the  regularity  and  propriety  of  the 
dissolution  proceedings,  and  is  not  subject  to  collateral  attack;  that 
the  amended  complaint  should  be  dismissed  on  the  merits  as  against 
the  defendants  Crane,  Camp,  and  the  executors  of  Jones,  and  each 
of  them,  on  the  ground  that  the  acts  complained  of  involved  the  ex- 
ercise of  an  honest  business  discretion  and  judgment  on  their  part, 
and  were  in  good  faith,  and  on  the  further  ground  that  neither  of 
them  was  guilty  of  any  conspiracy,  concealment,  or  negligence,  and 
that  neither  of  them  derived  any  personal  benefit  or  profit  from  any 
of  the  acts  of  which  complaint  is  made,  and  on  the  further  ground 
that  the  evidence  shows  conclusively  that  neither  at  the  time  of  the 
commencement  of  the  action  or  the  time  of  the  trial  nor  at  the  pres- 
ent time  did  the  St.  Joseph  Lead  Company  sustain  any  loss  by  rea- 
son of  the  acts  complained  of,  and  that  it  has  realized  large  profit^ 
therefrom ;  that  the  plaintiffs  have  not  established  the  right  or  cause 
of  action  set  up  in  their  amended  complaint,  and  are  not  entitled  to 
an  accounting  or  to  the  other  relief  prayed  for,  and  judgment  in 
favor  of  Crane,  Camp,  and  the  executors  of  Jones  is  directed,  dis- 
missing the  complaint,  with  costs  to  each,  and  with  an  extra  allowance 
of  $2,000,  to  be  divided  among  them.  ^ 

[5]  The  finding  that  the  plaintiffs  acquiesced  in  and  ratified  the 
acts  of  which  they  complain  is  not  sustained  by  the  evidence.  The 
evidence  on  that  subject  does  not  purport  to  relate  to  acquiescence  or 
ratification  by  all  of  the  plaintiffs,  but  only  by  the  decedent.  Holmes, 
and  the  plaintiff  Belle  R.  Holmes,  and  it  consists  of  their  having  been 
represented  by  proxy  at  a  stockholders'  meeting  of  the  company  prior 
to  the  organizing  of  the  trust  company  at  which  a  report  of  the  treas- 
urer was  presented,  showing  that  the  company  was  carrying  the  bank 
stock,  but  if  that  knowledge  could  be  imputed  to  them  through  their 
proxy,  it  did  not  show  how  the  stock  had  been  acquired  and  for  ought 
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that  appeared,  it  might  have  been  lawfully  acquired  in  payment  o|  a 
debt.  However,  no  accounting  is  sought  with  respect  to  the  com- 
pany having  acquired  the  bank  stock,  and  if  .all  the  plaintiffs  knew 
was  that  the  company  had  the  bank  stock  before  the  trust  company 
was  organized,  that  did  not  estop  them  from  questioning  the  ultra 
vires  acts  of  the  officers  and  the  board  of  directors  in  organizing  the 
trust  company  and  their  subsequent  relations  with  it,  including  the 
settlement  on  the  liquidation  thereof,  which  are  the  matters  con- 
cerning which  the  plaintiffs  demand  an  accounting. 

[8]  Appellants  acquiesce  in  all  tfie  findings,  with  the  exception  of 
those  relating  to  their  acquiescence  and  ratification,  and  those  they 
ask  to  have  reversed.  They  should  be  reversed,  if  that  would  be  of 
any  avail  to  the  plaintiffs ;  but  I  think  it  would  not.  They,  however, 
insist  that  they  are  entitled  to  an  accounting  by  the  defendant  Camp 
and  the  executors  of  Jones  for  the  organizing  of  the  trust  company 
and  the  moneys  deposited  with  it,  and  by  Crane,  after  he  became  di- 
rector, and  by  all  of  them  with  respect  to  the  settlement  on  the  dis- 
solution of  the  trust  company  by  which  the  St.  Joseph  Lead  Company 
received  less  than  its  share  of  the  assets  of  the  trust  company,  and 
they  claim  that  the  stock  of  the  St.  Joseph  Le^id  Company  taken  on 
the  settlement  should  be  retained  as  an  asset  of  the  company,  but  that 
the  defendants  should  be  credited  with  only  its  market  value  at  the 
time,  which  would  leave  a  larger  balance  owing  to  the  company  on 
its  entire  business  relation  with  the  trust  company.  The  findings  of 
the  trial  court,  however,  which  .the  appellants  accept,  show,  as  has 
been  seen,  that  none  of  the  defendants  participated  in  the  organiza- 
tion of  the  trust  company,  and  do  not  show  that  they  controlled  or 
could  have  prevented  the  deposits  of  money  that  were  made  with  the 
trust  company.  There  is  no  possible  theory  of  liability  of  any  of  the 
defendants,  except  in  failing  to  secure  for  the  company  its  full  pro- 
portionate share  on  the  liquidation  of  the  trust  company,  and  witn 
respect  to  that. the  court  has  held  that  they  acted  in  good  faith  and 
for  what  they  deemed  to  be  the  best  interests  of  the  company  and 
were  not  even  guilty  of  negligence. 

[7]  The  act  of  the  company  in  acquiring  the  stock  in  the  trust 
company  being  ultra  vires,  il  could  not  be  ultra  vires  to  undo  it 
by  bringing  about  the  liquidation  and  dissolution  of  the  trust  company. 
Thus  it  is  not  shown  that  any  of  the  defendants  are  responsible  for 
any  of  the  ultra  vires  acts,  and  therefore  their  liability  is  to  be  de- 
cided by  appl)ring  the  test  of  honesty  and  good  faith  and  reasonable 
care.  Appellants  concede  the  propriety  of  the  dissolution  of  the  trust 
company.  They  complain  that  it  was  not  dissolved  according  to  the 
law  of  Missouri,  but  that  there  was  a  voluntary  dissolution,  the  full 
terms  of  which  were  not  presented  to  the  court,  and  that  the  action  of 
the  court  was  merely  a  confirmation  of  the  dissolution  that  had  already 
taken  place.  I  think  that  we  should  not  hold  the  defendants  liable  for 
not  pursuing  the  statutory  method  of  dissolving  the  corporation  from 
the  outset.  That  was  a  matter  of  judgment  and  expediency,  and  they 
acted  in  good  faith  and  on  the  advice  of  counsel.  The  appellants 
are  technically  right  in  contending  that  it  has  not  been  shown  by 
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competent  evidence  that  the  shares  of  the  company's  stock  which  it 
received  on  the  settlement  were  worth  the  amount  at  which  they  were 
estimated.  With  respect  to  their  value  there  is  merely  the  evidence 
of  isolated  sales,  not  "on  any  market,  and  the  fact  that  they  sold 
much  higher  a  year  or  so  later,  when  they  were  listed  on  the  curb. 
In  these  circumstances  it  cannot  be  said  that  the  board  of  directors 
of  the  company  were  bound  as  to  value  by  the  irregular  sales.  It 
appears  that  they  were  of  the  opinion  that  the  stock  was  worth  the 
amount  their  company  was  charged  therefor  on  the  settlement,  and 
the  court  so  found.  There  is  no  evidence,  and  not  even  a  claim  now, 
of  bad  faith  against  these  defendants.  They  may  not  have  made  as 
good  a  settlement  for  their  company  as  these  facts  indicate  they 
should  have  made;  but  they  neither  had  nor  served  any  other  in- 
terest, and  they  applied  their  best  judgment  honestly,  and  I  think  we 
would  not  be  warranted  in  calhng  them  to  account. 
It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  SMITH  and  MERRELL,  JJ^  concur. 
PAGE,  J.,  dissents. 


(191  App.  Div.  840) 

FEIL  eft  aL  v.  FEIL  et  aL 

(Supreme  Conrt,  Appellate  Division,  Third  Department.    May  14,  1920.) 

1.  Befonnation  of  instruments  ^=»47 — Qrantee,  mortgaging  land,  must  proteet 

life  estate  on  reformation. 

Where  grantee,  prior  to  reformation  of  deed  preaerving  life  estate  In 
grantors  pursuant  to  original  agreement,  mortgaged  the  land  in  violation 
of  life  tenants'  rights,  it  was  his  duty,  on  reformation,  to  pay  the  interest 
on  the  mortgage  and  preserve  the  life  estate  from  suffering  by  it. 

2.  Pleading  ^=>193(1) — Complaint  need  not  be  model  on  demurrer. 

On  demurrer,  a  complaint  need  not  be  a  model. 

3.  Pleading  ^=>34(3) — Complaint  to  be  liberally  construed. 

Generally,  a  complaint,  when  challenged  for  Insufficiency,  Is  to  be  liberal- 
ly construed,  and  the  pleader  is  to  be  deemed  to  have  alleged,  not  only 
the  facts  set  forth,  but  those  also  to  be  implied  therefrom  by  reasonable 
and  fair  intendment. 

4.  Reformation  of  instruments  <S=^36(3) — Complaint  beid  to  state  cause  of 

action  to  impress  life  estate  on  property. 

Life  tenants*  complaint,  alleging  that  remainderman,  to  whom  deed  had 
•  originally  been  executed  without  reservation  of  life  estate,  had  mortgaged 
laud  prior  to  reformation  reserving  life  estate,  and  had  conspired  subse- 
quently to  such  retormation  with  his  wife  and  mortgagee,  who  had  knowl- 
edge of  life  tenants'  rights,  to  defeat  such  rights  by  a  foreclosure  and 
purchase  of  property  by  remainderman  in  his  wife's  name,  held  to  state 
cause  of  action  to  reform  foreclosure  sale  deed  to  wife  by  impressing  life 
estate  upon  the  property. 

Woodward  and  Kiley,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Action  hy  Louisa  Feil  and  another  against  Charles  P;  Feil  and  oth- 
ers. From  an  order  directing  judgment  on  pleadings,  and  from  a  judg- 
ment entered  thereon,  adjudging  that  complaint  be  dismissed  (178  N. 

$=:9For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indezet 
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Y.  Supp,  197),  plaintiffs  appeal.    Judgment  and  order  reversed,  and 
judgment  directed  for  plaintiffs. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Henry  J.  Crawford,  of  Albany,  for  appellants. 
Andrew  G.  Seelman,  of  Albany  (Daniel  J.  Dugan,  of  Albany,  of 
counsel),  for  respondents. 

JOHN  M.  KELLOGG,  P.  J.  [1]  Charles  E.  Feil  gave  the  original 
mortgages  in  violation  of  the  plaintiffs'  rights,  and,  after  the  judgment 
reforming  the  deed  by  establishing  the  plaintiffs'  life  estate  in  the 
property,  it  was.  his  legal  duty  to  pay  the  interest  on  the  mortgage  and 
to  preserve  the  life  estate  from  suffering  by  it.  The  defendant  Bennink 
and  Feil's  wife  were  parties  to  the  action  for  reformation  and  knew 
the  facts.  The  complaint  shows  that,  in  order  to  defeat  the  judgment 
and  to  deprive  the  plaintiffs  of  their  life  estate,  the  three  defendants 
conspired  together  to  foreclose  the  mortgage  and  purchase  the  property 
by  the  defendant  Feil,  he  to  take  the  deed  in  his  wife's  name. 

[2,  3]  Upon  demurrer  a  complaint  need  not  he  a  model.  "It  is  the 
general  rule,  however,  that  a  complaint,  when  challenged  for  insuffi- 
ciency, is  to  be  liberally  construed,  and  that  the  pleader  is  to  be  deemed 
to  have  alleged,  not  only  the  facts  set  forth,  but  those  also  to  be  im- 
plied therefrom  by  reasonable  and  fair  intendment."  Ellsworth  v.  Ag- 
ricultural Society,  99  App.  Div.  119,  91  N.  Y.  Supp.  1040;  Peterson 
V.  Eighmie,  175  App.  Div.  113, 115,  161  N.  Y.  Supp.  1065. 

[4]  The  defendant,  who  owed  the  debt  and  was  charged  with  the 
duty  of  paying  it  and  protecting  the  plaintiffs,  caused  the  mortgage  to 
be  foreclosed  for  the  purpose  of  defrauding  the  life  tenants  and  de- 
feating the  judgment  of  reformation.  The  mortgage  could  not  have 
been  foreclosed  without  his  default,  and  the  default  must  be  deemed  to 
have  been  made  intentionally,  fraudulently,  and  unlawfully.  It  is  a 
mistake  to  say  that  he  was  doing  no  wrong.  He  was  using  the  other 
defendants  as  his  instruments,  to  their  knowledge,  to  bring  about  an 
unjust  result.  When  he  caused  the  mortgage  to  be  foreclosed,  and 
purchased  the  property  for  himself,  he  had  not  made  any  real  progress, 
for  the  law  would  treat  the  property  as  still  subject  to  the  life  estate. 
He  could  not,  by  his  voluntary  act,  bring  about  the  foreclosure,  and  buy 
in  the  property  freed  from  the  life  estate.  The  taking  of  the  deed  in 
his  wife's  name  and  mortgaging  it  to  Bennink  did  not  aid  him,  as  they 
knew  the  facts  and  stand  in  his  shoes.  Plaintiffs  are  not  questioning 
the  foreclosure  proceedings,  other  than  the  fact  that  Feil,  after  he  bid 
in  the  property,  caused  it  to  be  deeded  to  his  wife  for  him,  and  to  be 
mortgaged  to  Bennink. 

The  allegation  of  conspiracy,  perhaps,  is  not  very  material;  the 
gravamen  of  the  charge  is  that  the  remainderman,  the  person  who  gave 
and  who  solely  was  obliged  to  pay  the  mortgage  and  protect  the  life  es- 
tate, unlawfully  and  fraudulently  made  default,  and  caused  it  to  be 
foreclosed,  and  bid  in  the  property  himself,  for  the  sole  purpose  of  de- 
frauding the  plaintiffs  and  evading  the  judgment  of  the  court.  In  car- 
r}'ing  out  the  fraudulent  purpose,  he  deeded  it  to  his  wife  and  mort- 
gaged it  to  Bennink,  toth  of  whom  knew  the  facts.    The  real  reliel 
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sought  by  the  plaintiffs  is  not  to  destroy  the  foreclosure,  but  to  impress 
upon  the  property  the  life  estate. 

I  favor  a  reversal,  with  costs,  and  the  direction  of  a  judgment  that 
the  property  is  subject  to  the  plaintiffs'  life  estate,  with  costs,  with  the 
privilege  to  the  defendants,  upon  the  payment  of  the  costs,  to  withdraw 
the  demurrer  and  answer  within  20  days. 

COCHRANE  and  HENRY  T.  KELLOGG,  JJ.,  concur. 

WOODWARD,  J.  (dissenting).  It  seems  to  me  entirely  plain  that, 
when  the  plaintiffs  secured  a  judgment  correcting  the  deed,  so  as  to 
provide  for  the  life  lease  of  the  second  story  and  yard,  and  consented 
that  this  should  be  subject  to  the  mortgage  of  Bennink,  there  was  a  final 
adjudication  that  the  mortgages  were  valid  liens  upon  the  entire  prem- 
ises. It  is  conceded  that  all  the  matters  were  strictly  legal,  and  it  seems 
to  me  that,  if  any  of  the  equities  are  to  be  adjustecf  in  reference  to  the 
mortgages,  this  should  be  done  by  reopening  the  decree  in  which  the 
deed  was  reformed,  by  means  of  a  supplemental- bill  (Rudiger  v.  Cole- 
man, 228  N.  Y.  225,  231,  233, 234,  126  N.  E.  723),  and  not  by  any  short- 
cut method  of  adjusting  that  controversy  in  the  present  action. 

The  question  here  arises  upon  a  motion  for  judgment  on  the  plead- 
ings, and  I  am  clearly  of  the  opinion  that  the  complaint  does  not  justify 
the  relief  demanded.  If  the  mortgages  were  good,  and  all  the  parties 
were  concededly  before  the  court,  I  see  no  reason  why  the  foreclosure 
was  not  entirely  lawful  and  equitable.  Of  course,  if  Feil  committed 
fraud  in  giving  the  mortgages,  the  plaintiffs  were  entitled  to  have  the 
deed  reformed,  without  the  reservation  of  the  rights  of  the  mortgagee, 
assuming  him  to  have  been  a  party  to  the  fraud.  This  is  not  contended. 
It  is  admitted  that  this  was  a  proper  decree,  but  it  is  proposed  now  to 
make  Feil  a  trustee.  It  is  sufficient,  I  think,  for  this  case,  that  this  is 
not  the  theory  of  the  complaint.  The  relief  demanded  is  that  the  life 
estate  is  "superior  to  the  mortgage  made  and  executed  by  the  defendant 
Amelia  G.  Feil  to  the  defendant  Bennink,"  etc.  This  is,  in  effect,  to  nul- 
lify the  judgment  of  the  court  in  granting  the  relief  in  the  action  for  the 
reformation  of  the  deed,  and  this  judgment  was  conditioned  upon  the 
recognition  of  the  rights  of  Bennink  in  the  mortgages. 

It  is  true  these  were  different  mortgages,  but,  if  they  were  valid 
mortgages,  then  the  subsequent  foreclosure  and  sale,  by  which  the  title 
vested  in  Amelia  G.  Feil,  was  entirely  proper,  and  there  can  be  no  jus- 
tification for  making  Charles  P.  Feil  a  trustee  for  the  benefit  of  the  hfe 
tenants  under  the  allegations  of  this  complaint.  It  is  still  necessary 
that  the  judgment  shall  be  secundum  allegata  et  probata.  McNeil  v. 
Cobb,  186  App.  Div.  177,  181,  182,  173  N.  Y.  Supp.  865,  and  authorities 
there  cited.  The  place  to  litigate  the  validity  of  the  Bennink  mortgages 
was  in  the  action  for  the  reformation  of  tlie  deed,  or  in  the  action  for 
foreclosure  of  the  mortgages.  The  action  to  reform  was  in  equity ;  the 
relief  was  granted  upon  condition  that  it  should  recognize  the  validity 
of  the  Bennink  mortgages;  and  if  those  mortgages  were  regular  and 
valid  there  can  be  no  foundation  for  the  present  litigation, 

I  think  the  determination  is  right. 

KItrEY,  J.,  concurs. 
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<191  App.  Div.  737) 

BROOKLYN  CITY  R  CO.  ▼.  WHALEN. « 

(Supreme  Court,  Appellate  DlTlidon,  Second  Department  liay  10, 1920.) 

1.  Munieipal  corporations*  ^^=»213ii.  New,  Vol.  2  Key-No.  Series— City  held  to 

have  no  power  to  operate  bus  line,  in  absence  of  legislative  grant. 

The  dty  of  New  York  has  no  power  or  authority  to  operate  bus  or  stage 
lines  in  its  streets,  unless  it  be  found  in  a  grant  from  the  people  repre- 
sented in  the  Legislature. 

2.  Municipal  coip«rations  <&=»273fi^,  New,  VoL  2  Key-No.  Series— New  York 

City  not  authorized  to  operate  bus  or  stage  lines. 

There  is  no  statutory  authority  for  the  operation  of  bus  or  stage  lines 
by  the  dty  of  New  York  on  its  streets,  and  such  action  is  forbidden  by 
the  charter,  except  by  grant  or  francliise. 

3.  Municipal  corporations  ^=»680,  681(1)— City  cannot  confer  franchise  in 

street  on  itself. 

.  While  the  dty  of  New  York,  acting  through  the  board  of  estimate  and 
apportionment  and  the  mayor,  is  the  legislative  agent  for  the  grant  of 
franchises  for  the  use  of  the  streets,  it  cannot  confer  a  franchise  on  itself. 

4.  Municipal  corporations  ^^ess-^^treets  held  not  'iiroperty^  of  city,  within 

Home  Rule  Act. 

The  streets  of  a  city  are  not  the  "property"  of  the  dty,  as  the  word 
is  used  in  Home  Rule  Act  (General  (3ity  Law)  |§  19-24,  as  added  by  Laws 
1913,  c.  247,  granting  the  power  to  "regulate,  manage  and  control  its  prop- 
erty and  local  affairs." 

LEd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Property.] 

5.  Municipal  corporations  <&=»58— 'Xocal  afTairs"  under  Home  Rule  Act  limit- 

ed to  such  as  were  local  alTairs  when  act  passed. 

Under  Home  Rule  Act  (General  City  Law)  §§  19-24,  as  added  by  Laws 
1913,  c.  247,  granting  power  to  a  city  to  "regulate,  manage  and  control  its 
property  and  local  affairs,"  local  affairs  are  affairs  within  the  jurisdiction 
of  the  city  by  the  law  of  its  being,  and  refer  to  local  affairs  which  were 
such  at  the  time  the  act  was  passed. 

6.  Munieipal  corporations  ^=>58— Powers  granted  under  Home  Rule  Act  de- 

fined. 

Home  Rule  Act  (General  City  Law)  §{  19-24,  as  added  by  Laws  }.913, 
c.  247,  granting  power  to  a  city  to  "regulate,  manage  and  control  its 
property  and  local  affairs,"  must  be  interpreted  consistently  with  the  funda- 
mental principle  that  the  powers  of  corporations,  both  municipal  and 
private,  are  such  only  as  are  granted  expressly  or  by  necessary  implication 
in  the  laws  which  constitute  the  charter. 

7.  Municipal  corporations  <S^273H,  New,  VoL  2  Key-No.  Series— Home  Rule 

Act  held  not  to  authorize  city  to  operate  bus  or  stage  line. 

Home  Rule  Act  (General  City  I^aw)  §S  19-24,  as  added  by  Iaws  1913,  c. 
247,  empowering  a  city  to  "regulate,  manage  and  control  its  property  and 
local  affairs,"  held  not  to  grant  to  the  city  of  New  York  any  power,  express 
or  implied,  to  operate  a  bus  or  stage  line  in  its  streets. 
S.  Municipal  corporations  €==>2't3H,  New,  Vol.  2  Key-No.  Series— Permanently 
inadequate  street  car  serrlce  held  not  "emergency,"  authorizing  dty  to 
operate  bus  lines. 

That  the  street  car  service  is  in  a  permanent  condition  of  inadequacy 
held  not  to  authorize  the  city  of  New  York  to  operate  bus  or  stage  lines 
in  its  streets  by  reason  of  an  "emergency,"  which  is  a  sudden  or  unex- 
pected occurrence  or  condition  calling  for  immediate  action. 

lEd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Emergency.] 

^s»For  otb«r  eases  see  same  topic  A  KEY'-^^UMBER  in  all  Kej-Numbered  Digests  a  lodexss 
*Order  affirmed  128  N.  B.  215. 
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9.  Monicipal  corporations  ^»57 — ^Effect  of  emergency  upon  duuier  powers 

stated. 

The  grant  of  power  to  a  city  Is  not  changed  by  an  emergency,  nor  can 
It  authorize  acts  entirely  ouslde  the  chartered  purposes. 

10.  Municipal  corporations  ^^80,  681(1)— City  held  to  luve  power  to  grant 
franchise  to  operate  bus  lines. 

The  dty  of  New  York,  although  it  cannot  Itself  operate  bus  lines,  may 
grant  franchises  for  that  purpose  under  Its  charter. 

11.  Injunction  <&=»65 — ^Injury  to  street  railway  company  by  maintenance  of 

bus  lines  by  city  held  to  authorize  injunction. 

Where  a  street  railroad  company  seeks  to  enjoin  a  city  from  operating 
bus  and  stage  lines  in  Its  streets,  a  special  injury  suffered  by  the  street 
railroad  company  from  such  competition,  and  the  added  obstruction  to 
the  operation  of  cars  under  its  franchise,  constitutes  a  special  injury,  au- 
thorizing injunction. 

12.  Municipal  corporations  <&=»278(1)— Street  railroad  company  has  right  to 

be  heard  on  necessity  of  bus  line  operated  by  city. 

A  street  railroad  company  has  a  legal  right  to  question  the  necessity 
or  convenience  to  the  people  of  bus  lines  operated  by  the  city,  in  view  of 
Transportation  Corporations  Law.  f  26,  and  may  enjoin  such  operation, 
in  the  absence  of  a  certificate  of  couvenieuoe  and  necessity. 

Appeal  from  Special  Term,  Kings  County. 

Suit  by  the  Brooklyn  City  Railroad  Company  against  Grover  A'. 
Whalen,  individually  and  as  Commissioner  of  Plant  and  Structures  of 
the  City  of  New  York,  to  enjoin  operation  of  a  bus  line.  From  an 
order  granting  an  injunction  (181  N.  Y.  Supp.  208),  defendant  ap- 
peals.   Affirmed. 

The  defendant,  individually  and  as  commissioner  of  plant  and  structures  of 
the  city  of  New  York,  appeals  from  an  order  enjoining  the  defendant  **from 
operating  or  in  any  manner  assisting  in  the  operation  or  supervising  the  opera- 
tion or  maintaining  or  in  any  way  aiding  in  the  maintenance  of  ^  *  * 
specified  bus  line  or  lines  of  motor  vehicles,  in  the  Borough  of  Brooklyn,  Wty  of 
New  York,**  upon  certain  routes  described  in  the  said  order.  The  plaintiff,  a 
street  railroad  company,  owns  and  operates  lines  of  surface  cars  In  Brooklsm. 
In  the  fall  of  1919  the  board  of  estimate  and  apportionment  authorized  the 
defendant  to  operate  motor  vehicles  for  the  carrying  of  passengers  on  certain 
prescribed  routes.  Pursuant  thereto  he  established  routes,  and  under  his  au- 
thority and  supervision  lines  of  motor  vehicle  stages  or  onmibuses  are  running 
over  the  routes  specified  in  the  order  and  paralleling  the  tracks  of  the  plain- 
tilT  company.  This  action  is  brought  to  enjoin  the  defendant  from  maintaining 
and  operating  the  stage  lines  of  motor  vehicles.  An  order  enjoining  the 
defendant  pending  the  trial  of  the  action  was  granted  at  the  Special  Term,  and 
the  defendant  appeals  to  this  court. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

William  B.  Carswell,  of  New  York  City  (John  P.  O'Brien,  Corp. 
Counsel,  of  Troy,  and  Joseph  A.  Devery,  of  New  York  City,  on  the 
brief),  for  appellant. 

Jackson  A.  Dykman,  of  Brookl)m  (William  N.  Dykman,  of  Brook- 
lyn, on  the  brief),  for  respondent. 

BLACKMAR,  J.  [1]  The  city  of  New  York  has  no  power  or 
authority  to  operate  bus  or  stage  lines  in  its  streets,  unless  it  be  found 
in  a  grant  from  the  people,  represented  in  the  Legislature.     Its  char- 

^s»For  oUier  cases  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  loclexes 
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ter,  and  other  general  and  specific  laws  applicable  to  it,  are  the  meas- 
ure of  its  powers  and  duties.  Any  act  not  authorized  by  such  laws  is 
ultra  vires  of  it  and  a  usurpation.  The  city,  which  is  a  municipal  cor- 
poration, is  a  creature  of  the  law.  The  law  which  created  it  defines  its 
powers  and  duties.  It  has  no  more  right  to  act  in  excess  of  the  pow- 
ers granted  it  than  has  a  private  corporation.  A  more  liberal  method 
of  interpretation  may  be  applied  by  the  courts  to  powers  granted  a 
municipality  for  public  purposes  than  to  those  granted  to  private  cor- 
porations ;  but  when  a  question  arises  whether  a  corporate  act,  either 
of  a  municipal  or  a  private  corporation,  is  beyond  its  powers,  the  an- 
swer must  be  sought  in  the  statutes  which  constitute  its  charter. 

[2,  3]  The  statutes  of  the  state  will  be  searched  in  vain  for  any 
grant  of  power,  express  or  implied,  to  the  city  of  New  York  to  oper- 
ate bus  or  stage  lines  such  as  tfiose  we  are  now  considering ;  and,  fur- 
ther, section  1458  of  the  charter  of  the  city  (Laws  1901,  c.  466)  con- 
tains an  express  prohibition  against  establishing  and  maintaining  such 
lines,  except  by  grant  of  a  franchise.  Such  franchise  has  not  been 
granted  by  the  Legislature  to  the  city.  The  city,  acting  through  the 
board  of  estimate  and  apportionment  and  the  mayor,  has  been  made 
the  agent  of  the  Legislature  to  grant  franchises  for  the  use  of  its 
streets  (section  242  of  the  charter),  but  it  has  no  power  to  confer  a 
franchise  on  itself ;  and  the  power  to  grant  franchises  is  surrounded  by 
limitations  and  conditions  which  have  in  no  wise  been  complied 'with 
in  this  case. 

The  corporation  counsel  contends  that  the  city  operation  of  stage 
lines  is  authorized  by  the  so-called  Home  Rule  Act  (chapter  247,  Laws 
1913),  and,  if  not,  is  justified  as  an  emergency  measure.  These  sug- 
gestions, elaborately  briefed  and  earnestly  argued,  demand  our  care- 
ful consideration. 

[4]  The  Home  Rule  Act,  now  found  in  article  2a  of  the  General 
City  Law  (Consol.  Laws,  c.  21),  contains  a  general  grant  of  powers 
(section  19)  and  a  grant  of  specific  powers  (section  20).  The  general 
grant  of  powers  is  to  "regulate,  manage  and  control  its  property  and 
local  affairs."  The  city  is  not  only  a  political  subdivision  having  gov- 
ernmental powers,  but  a  property  owner;  but  it  does  not  own  the 
streets,  for  they  are  highways  for  the  use  of  the  public  at  large.  A 
municipality  has  certain  powers  and  duties  with  respect  to  the  streets 
within  its  boundaries ;  but,  even  if  it  owns  the  land  in  th^  bed  of  the 
streets,  it  cannot  divert  them  from  public  use.  The  streets  are  not  the 
property  of  the  city,  in  the  sense  that  the  word  is  used  in  the  Home 
Rule  Act.  The  gtant  of  power  to  regulate,  manage,  and  control  its 
property  does  not,  therefore,  confer  power  of  municipal  operation  of 
transportation  lines. 

[5]  The  "local  affairs"  which  the  Home  Rule  Act  authorizes  the 
city  to  regulate,  manage,  and  control  are  affairs  within  the  jurisdic- 
tion of  the  city  by  the  law  of  its  being.  The  words  "local  affairs"  are 
so  indefinite  in  their  meaning  that  they  will  probably  occasion  much 
litigation,  and  many  judicial  opinions  will  be  written  on  their  con- 
struction with  reference  to  conditions  that  may  arise.  It  would  be 
futile  to  attempt  a  definition  of  what  constitutes  "local  affairs"  within 
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the  meaning  of  the  act.  But  one  thing,  I  think,  may  be  safely  said, 
and  that  is  that  the  power  to  control  "local  affairs"  does  not  add  new 
powers  to  the  corporation.  The  act  refers  to  local  affairs  which  were 
such  at  tlie  time  the  act  was  passed  in  1913.  CertaiiJy  municipal  op- 
eration of  bus  and  stage  lines  was  not  a  local  affair  at  that  time. 

The  act  (section  20)  contains  a  grant  of  specific  powers,  which  arc 
set  forth  in  23  subdivisions.  I  do  not  find  among  these  special  powers 
any  authority  for  municipal  operation  of  transportation.  In  fact,  here 
again  is  the  provision  that  the  city  had  power  to  grant  franchises  for 
the  use  of  its  streets,  from  which  the  implication  results  that  such 
lines  can  be  operated  only  imder  franchises  granted  under  conditions 
prescribed  by  law. 

[8,  7]  We  cannot  close  our  eyes  to  the  far-reaching  nature  of  the 
argument  of  the  corporation  counsel.  If  the  Home  Rule  Act  author- 
izes municipal  operation  of  common  carrier  lines,  it  is  difficult  to  see 
any  limit  to  its  scope.  The  city  could  do  whatever  its  existing  officers 
thought  was  for  the  general  welfare.  The  line  of  argument  that  the 
Home  Rule  Act  empowers  the  city  to  operate  stage  lines  of  motor  ve- 
hicles in  order  to  promote  the  welfare  of  the  citizens  would  with  equal 
force  apply  to  establishing  municipal  markets,  municipal  department 
stores,  municipal  drug  stores,  or  any.  other  enterprises  which  the  offi- 
cials in  power  conceived  would  be  in  the  interest  of  public  welfare. 
No  such  meaning  can  be  given  to  the  act  It  must  be  interpreted  con- 
sistently with  the  fundamental  principle  that  the  powers  of  corpora- 
tions, both  municipal  and  private,  are  such  only  as  are  granted  ex- 
pressly or  by  necessary  implication  in  the  laws  which  constitute  the 
charter.  From  this  use  of  words  of  indefinite  import,  like  "general 
welfare,"  defined  to  include  "the  promotion  of  education,  art,  beauty, 
charity,  amusement,  recreation,  health,  safety,  comfort  and  conven- 
ience" (section  21,  Home  Rule  Act),  no  implication  can  be  drawn  of  a 
grant  of  power  to  cities  in  the  state  to  assume  those  activities  which 
according  to  our  conception  of  government  founded  on  the  principle 
of  individualism,  is  left  to  private  enterprise.  I  conclude  that  the 
Home  Rule  Act  does  not  contain  any  grant  of  power  to  the  city,  ex- 
press or  implied,  to  operate  lines  of  transportation  in  the  streets.  City 
of  Geneva  v.  Fenwick,  159  App.  Div.  621,  145  N.  Y.  Supp.  884;  Peo- 
ple ex  rel.  Kieley  v.  Lent,  166  App.  Div.  550,  152  N.  Y.  Supp.  18; 
People  ex  rel.  City  of  New  York  v.  N.  Y.  R.  Co.,  217  N.  Y.  310,  112 
N.  E.  49. 

[8,  9]  The  appellant  contends  that  the  maintenance  of  the  bus  lines 
is  justified  by  emergency,  and  the  inadequacy  of  the  service  of  the 
street  railway  lines  is  put  forward  as  creating  the  emergency.  The 
defendant  was  authorized  by  the  board  of  estimate  and  apportionment 
to  establish  these  lines  last  fall,  and  the  busses  are  still  running  on  the 
streets.  The  word  "emergency"  is  defined  as  a  sudden  or  unexpected 
occurrence  or  condition,  calling  for  immediate  action.  This  can  hard- 
ly be  applied  to  a  permanent  condition  of  inadequacy  of  service,  and 
it  is  plainly  to  be  seen  that  there  is  no  emergency  which  justifies  the 
continued  operation  of  the  stage  lines.  It  is  not  necessary  to  decide 
whether  any  sudden  or  unexpected  occurrence  would  justify  the  city 
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in  the  temporary  use  of  busses  or  stages  to  meet  an  emergency.  That 
is  not  the  question  before  us.  We  are  considering  the  installation, 
maintenance,  and  continued  operation  of  busses  upon  established  routes. 
The  rule  justifying  action  by  a  municipality  under  emergency  is  of 
limited  application.  An  emergency  may  justify  the  omission  of  pre- 
scribed conditions  to  the  exercise  of  municipal  power.  This  doctrine 
rests  on  the  reasoning  that  the  I^egislature,  in  granting  the  power  and 
prescribing  methods  of  and  conditions  to  its  exercise,  could  not  have 
intended  such  conditions  and  methods  to  apply  to  cases  where  it  is  im- 
possible to.  meet  them.  The  important  point  is  that  the  municipality 
has  the  power;  the  method  of  its  exercise  is  a  secondary  considera- 
tion. And  in  times  of  stressing  emergency,  when  prompt  action  is  re- 
quired for  the  pubhc  welfare,  it  is  better  that  methods  and  conditions 
be  unfulfilled  than  that  the  municipality  should  fail  to  act.  North 
River  Electric  Co.  v.  New  York,  48  App.  Div.  14,  62  N.  Y.  Supp.  726. 
But  the  grant  of  power  to  the  city  is  not  changed  by  an  emergency, 
nor  can  it  authorize  acts  that  are  entirely  outside  the  chartered  pur- 
pose. 

[10]  Although  the  city  has  no  power  to  operate  bus  lines,  it  may. 
grant  franchises  for  that  puipose.  That  is  done  through  the  board  of 
estimate  and  the  mayor  (section  242  of  the  charter) ;  but  there  are  cer- 
tain limitations  and  conditions  under  which  this  power  is  to  be  exer- 
cised, nsne  of  which  have  been  complied  with  in  this  case  (section  73 
of  the  charter).  Section  25  of  the  Transportation  Corpotations  Law 
(Consol.  Laws,  c.  63)  requires  the  owner  or  operator  of  a  stage  route 
in  the  streets  of  any  city  to  obtain  a  certificate  of  convenience  and 
necessity.  This  has  not  been  done.  There  is  no  pretense  that  a  fran- 
chise has  been  granted  to  operate  the  bus  lines  in  question,  and  the  ar- 
gument of  the  corporation  counsel  attempts  to  sustain  it  as  municipal 
operation.  The  anomalous  situation  is  that,  while  the  statute  express- 
ly prohibits  the  operation  unless  under  a  franchise  (section  1458  of  the 
charter),  the  city  has,  in  plain  disregard  of  the  provisions  of  its  own 
charter,  without  granting  a  franchise,  authorized  individuals  to  run 
these  automobile  stages  on  established  routes  through  the  streets  for 
their  own  profit. 

If  the  welfare  and  convenience  of  the  citizens  require  additional  ac- 
commodations for  transit,  such  as  would  be  furnished  by  established 
stage  routes,  there  is  a  legal  way  to  accomplish  the  result.  The  city 
has  power  to  grant  a  franchise,  subject  to  the  determination  of  its  ne- 
cessity and  convenience.  But  the  city  has  no  power  of  municipal  op- 
eration ;  nor  has  it  the  right  to  authorize  others  so  to  use  the  streets 
without  observing  the  conditions  to  a  legal  and"  regular  grant  of  a 
franchise. 

[11, 12]  The  plaintiff  plainly  suffers  a  special  injury  from  the  com- 
petition of  these  stage  lines  and  from  the  added  obstruction  to  the 
operation  of  its  cars  under  its  franchise.  Even  if  the  purpose  of  es- 
tablishing the  lines  is  not  to  injure  the  plaintiff  in  the  exercise  of  its 
legal  rights,  it  has  that  effect.  Moreover,  no  bus  line  can  be  estab- 
lished in  streets  occupied  by  the  plaintiff,  unless  a  certificate  of  con- 
venience and  necessity  be  secured,  and  upon  an  application  for  such 
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certificate  the  plaintiff  has  a  right  to  be  heard.  Section  26,  Transpor- 
tation Corporations  Law;  People  ex  rel.  N.  Y.  C,  etc.,  Co.  v.  P.  S. 
Com.,  195  N.  Y.  157,  88  N.  E.  261.  A  common  carrier,  therefore, 
has  a  legal  right  to  question  the  necessity  and  convenience  to  the  peo- 
ple of  a  paralleling  common  carrier.  Matter  of  Kings,  Queens  &  Suf- 
folk R.  R.  Co.,  6  App.  Div.  241,  39  N.  Y.  Supp.  1004.  In  the  days  be- 
fore the  power  of  public  regulation  and  control  of  common  carriers 
was  established  and  recognized  as  it  is  now,  competing  roads  were 
built,  not  for  the  benefit  of  the  public,  but  so  to  injure  the  established 
rgad  as  to  compel  it  to  purchase  in  self-defense.  This  was  .recognized 
as  an  abuse,  and  the  correction  applied  was  the  law  that  no  line  of 
transportation  should  be  established  without  a  certificate  of  public 
convenience  and  necessity.  Whether  that  requirement  would  apply 
to  municipal  operation  is  irrelevant  to  this  inquiry.  If  the  Legislature 
should  authorize  municipal  operation,  the  act  authorizing  it  would 
probably  determine  whether  the  certificate  should  be  required.  The 
plaintiff,  having  a  franchise  to  operate  in  the  public  streets,  and  being 
under  financial  pressure  of  the  prevailing  economic  conditions,  sud- 
denly finds  its  most  profitable  lines  paralleled  by  stages  operating  un- 
der the  control  of  the  defendant,  without  authority  of  law,  and  with- 
out having  obtained  a  certificate  of  public  convenience  and  necessity. 
I  think  the  plaintiff  has  a  standing  in  a  court  of  equity  for  relief. 

Whether  the  plaintiff  has  faiied  in  fulfilling  the  obligations  of  its 
franchise  has  nothing  to  do  with  the  question  now  before  us.  If  it 
has,  the  law  affords  a  remedy.  The  orderly  processes  of  the  law  are 
better  and  probably  more  effective  than  an  attempt  at  correction  by 
an  unauthorized  and  illegal  administrative  act. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


ADLER  V.  I.  D.  WOLFSON,  Inc. 

(Supreme  Court,  Special  Term,  New  York  CJounty.    June  1,  1020.) 

Master  and  servant  ^=>80(4) — Salesman's  complaint  demurrable  for  lack  of 
allegation  of  sale  of  goods  on  which  commissions  were  to  be  paid. 

Complaint  alleging  plaintiff  was  employed  as  a  salesman  of  goods  manu-. 
factured  by  defendant,  without  limitation  or  specification  as  to  goods  he 
was  to  sell,  with  allegation  he  was  to  receive  commission  on  sales  of 
neckties  and  collars,  and  general  allegation  goods  were  sold  by  plaintiff 
and  by  defendant  directly,  but  no  allegation  that  any  goods  so  sold  were 
neckties  or  collars,  held  demurrable  for  lack  of  such  allegation. 

Action  by  Morton  M.  Adler  against  I.  D.  Wolfson,  Incorporated. 
On  motion  by  plaintiff  for  order  overruling  defendant's  demurrer  to 
the  complaint  for  insufficiency.  Motion  denied,  and  order  entered 
sustaining  demurrer,  with  leave  to  plaintiff  to  amend. 

Milton  Dammann,  of  New  York  City  (Maurice  R.  Roche,  of  New 
York  City,  of  counsel),  for  the  motion. 

Thomas  &- Friedman,  of  New  York  City  (Avrom  M.  Jacobs,  of 
New  York  City,  of  counsel),  opposed. 

^s»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key -Numbered  Digests  it  Indexes 


Digitized  by 


Google 


Sup.  Ct)  ADUB&  V.  I.  D.  WOLTSON,  INO.  2S9 

(182  N.T.a.) 

GIEGERICH,  J.  The  plaintiff  has  moved  for  an  order  overruling 
the  defendant's  demurrer  interposed  to  the  complaint  on  the  ground 
of  insufficiency.  The  complaint  alleges  that  the  defendant  employed 
the  plaintiff  as  a  salesman  "of  the  goods,  wares,  and  merchandise 
manufactured  by  the  defendant,"  the  plaintiff  agreeing  to  solicit  sales 
therefor  in  certain  territory  agreed  upon,  and  that  the  defendant 
agreed  to  pay  the  plaintiff  commissions  upon  all  sales  made  by  the 
phintiff  withm  such  territory  and  on  all  orders  received  directly  from 
customers  within  said  territory.  The  complaint  then  specifies  that 
such  commissions  were  to  be  at  certain  varying  rates  on  neckties  of 
different  material  and  collars  of  different  prices,  without  stating. that 
there  were  to  be  any  commissions  allowed  on  any  other  goods  except 
such  neckties  and  collars.  The  complaint  then  alleges  that  during  the 
period  of  his  empl03rment  the  plaintiff  "made  sales  of  defendant's 
goods,  wares,  and  merchandise  in  said  territory,  and  likewise  during 
the  said  period  the  defendant  directly  received  orders  from  and  direct- 
ly made  sales  to  customers  within  the  said  territory/'  and  that  ''by 
reason  of  the  employment  as  aforesaid  the  plaintiff  earned  large  com- 
missions, and  there  became  due  and  owing  to  the  plaintiff  from  the 
defendant  large  sums  of  money,  payments  on  account  of  which  were 
from  time  to  time  made,  leaving  a  balance  now  due  and  owing  to  the 
plaintiff  from  the  defendant  of  $10,000,  no  part  of  which  has  been 
paid." 

Even  under  the  rule  that  pleadings  are  to  be  liberally  construed,  I 
do  not  think  it  can  be  held  that  there  is  here  any  allegation  that  the 
plaintiff  sold  any  goods  of  the  kinds  specified  as  those  upon  which  he 
was  to  receive  commissions.  There  is,  first,  the  allegation  that  the 
plaintiff  was  employed  as  a  salesman  of  the  goods,  wares,  and  mer- 
chandise manufactured  by  the  defendant,  without  any  limitation  or 
specification  as  to  the  goods  he  was  to  sell.  Then  follows  an  allega- 
tion that  he  was  to  receive  commissions  on  sales  of  certain  neckties 
and  collars.  Then  follows  again  a  general  allegation  that  goods, 
wares,  and  merchandise  were  sold  by  the  plaintiff,  and  were  sold  by 
the  defendant  directly,  but  no  allegation  that  any  of  the  goods,  wares, 
and  merchandise  so  sold  were  neckties  or  collars. 

The  motion  for  an  order  overruling  the  demurrer  should  therefore 
be  denied,  and  an  order  entered  sustaining  the  demurrer,  with  $10 
costs  to  the  defendant,  with  leave  to  the  plaintiff  to  amend  within  20 
days  after  service  of  a  copy  of  the  order  to  be  entered  hereon,  with 
notice  of  entry  thereof,  and  on  payment  of  such  costs. 

Settle  order  on  notice. 
182N,Y.S.— 19 
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ROSCO  TRADraG  CO^  Ine^  ▼.  W.  BL  PRINGIiB  A  CO^  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13, 1920.) 

L  Indemnity  <&=»3— Waiver  of  claim  for  improper  pacldng  is  consideration. 

Where  the  buyer  claimed  that  the  goods  delivered  by  seller  were  not 
packed  In  the  manner  required  by  the  contract,  but  paid  the  purchase 
price  on  receipt  from  the  seller  of  a  written  agreement  to  indemnify  the 
buyer  against  any  claims  by  his  clients  for  improper  packing,  the  waiver 
of  buyer's  claims  for  defective  condition  of  the  goods*  whidh  it  might  have 
enforced,  even  after  accepting  them  under  Sales  Act  (Personal  Property 
Law,  art.  6)  {  130,  was  sufficient  consideration  for  the  contract  of  in- 
demnity. 

2.  Indemnity  ^=»9(1)— Contract  held  to  Indemnifjr  only  against  legal  daim. 

A  written  contract  by  seller  to  be  responsible  for  claims  against  boyer 
by  its  dients  on  account  of  deficiency  in  packing  the  goods  requir&s  the 
seller  to  repay  any  sum  which  the  plaintiff  was  legally  obliged  to  pay  to 
its  dlent,  but  does  not  render  the  seller  liable  for  claims  paid  by  the 
buyer,  if  it  was  not  obliged  to  pay  them. 

3.  Indemnity  ^=>15(7) — ^Evidence  held  not  to  show  legal  damages  to  indem- 

nitee. 

In  an  action  on  a  contract  by  a  seller  to  indemnify  his  bayer  against 
claims  for  defective  packing  of  the  goods,  evidence  which  showed  that 
the  buyer  had  paid  a  claim  for  defective  condition  of  the  goods,  but 
which  showed  that  other  defects  beside  the  packing  entered  therein,  with- 
out showing  the  amount  of  damage  caused  by  the  def^tive  packing,  or 
that  the  claim  was  valid,  held  insufficient  to  show  any  legal  damage  which 
.   the  indemnitor  was  bound  to  repay. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Rosco  Trading  Company,  Incorporated,  against  W. 
M.  Pringle  &  Co.,  Incorporated.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAG- 
NER, JJ. 

Everett  B.  Heymann,  of  New  York  City  (Jacob  Schnebel,  of  New 
York  City,  of  counsel),  for  appellant. 

Julius  Miller,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  appeals  from  a  judgment  dismissing  its  com- 
plaint in  an  action  brought  to  recover  the  sum  of  $408.20  for  damages 
for  breach  of  a  contract  of  indemnity.  The  answer  was  a  general 
denial. 

The  contract  of  indemnity  was  given  under  the  following  circum- 
stances :  In  May,  1918,  defendant  gave  plaintiff  an  order  for  certain 
paper,  the  invoice  price  of  which  was  $613.80.  The  order  given  by 
defendant  and  accepted  by  plaintiff  contains  the  following  provision: 

"Goods  must  be  packed  In  smallest  possible  cubic  space,  but  suflaclently 
strong  to  withstand  ocean  transportation,  etc.  Cases  must  be  iron-strapped. 
•  ♦  ♦  This  order  is  placed  subject  to  conditions  and  particulars  specified  in 
your  letter  of  May  7,  1918.  ♦  ♦  •  Packing — In  bales  of  500  pounds  each. 
Bales  to  be  covered  with  waterproof  paper,  with  boards  on  top  and  bottom 
and  Iron-strapped." 

^s»For  otber  caies  see  eame  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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The  letter  of  defendant,  dated  May  7,  1918,  referred  to  in  the 
above  order,  contains  the  same  clause : 

**To  be  packed  In  bales  of  500  pounds  each.  Bales  are  covered  with  water- 
proof paper,  with  boards  top  and  bottom  and  iron-strapped,  which  is  the 
regular  packing  for  export." 

The  goods  were  delivered,  as  per  plaintiff's  shipping  instructions, 
on  board  vessel  on  or  about  August  14,  1918.'  On  August  21,  1918, 
defendant  wrote  plaintiff: 

"Inclosed  please  find  dock  receipts  for  23  and  45  bales  of  newspaper  print, 
which  we  trust  are  satisfactory." 

The  45  bales  refer  to  another  order,  and  the  23  bales  ref4^  to  the 
matter  in  controversy  herein.  On  August  14,  1918,  plaintiff  wrote 
defendant : 

"Referring  to  shipment  on  our  orders  Nos.  CH/542-543,  which  you  have 
partly  effected  to  the  steamship  Melderskln,  of  the  Wessel-Duval  Steamship 
Line,  we  had  one  of  our  representatiyes  at  the  pier  to-day,  and  he  reports 
that  the  bales  delivered  by  you  are  in  a  lamentable  condition,  and  it  is  a 
question  as  to  what  condition  these  packages  will  arrive  at  destination.  The 
packing  is  extremely  frail  for  packages  of  their  weight.  Besides,  they  are  in 
no  way  protected  with  waterproof  paper  or  boards  and  strapping  as  they 
should  be,  if  packed  in  bales,  as  specified  on  our  above-mentioned  orders. 
Please  bear  in  mind  that  we  will  have  to  hold  you  responsible  for  any  claims 
that  may  result  from  this  very  poor  packing,  if  such  you  can  call  it.  *  *  * 
Payment  of  these  invoices  will  be  passed  only  on  receipt  of  clean  dock  receipts." 

Order  No.  543,  referred  to  in  the  foregoing  letter,  is  the  contract 
of  sale  between  the  parties  hereto.  On  receipt  of  defendant's  letter  of 
August  21st  inclosing  dodc  receipts,  some  conversation  appears  to 
have  taken  place  between  the  parties ;  and  on  August  28th  defendant 
wrote  plaintiff : 

"In  furtherance  of  the  conversation  held  this  morning  with  our  Mr.  Strange, 
we  appreciate  your  position  in  this  matter.  We  are  willing  to  be  held  responsi- 
ble for  any  neglect  on  our  part  as  to  the  packing  of  these  goods,  and  feel  confi- 
dent that  you  would  not  impose  upon  us  in  case  of  any  trouble  with  your 
client.  We  are  more  than  pleased  at  all  times  to  make  good  when  we  are 
at  fault" 

Plaintiff  replied  on  August  29th  as  follows : 

"We,  however,  regret  to  state  that,  while  we  believe  that  your  intentions  are 
sincere  in  this  matter,  the  wording  of  your  letter  is  not  in  accordance  with  the 
arrangements  talked  over  with  your  Mr.  Strange,  and,  in  order  to  expedite 
settlement  of  your  blUs,  we  will  gladly  pay  same  if  you  will  agree,  in  writing, 
to  be  responsible  for  any  claims  that  we  may  receive  from  our  clients  on  ac- 
count of  the  deficient  packing  of  the  paper  in  question.*' 

In  reply  to  said  letter  defendant  wrote  plaintiff  (Exhibit  7) : 

"Answering  your  favor  of  the  29th  Inst.,  we  herewith  express  to  you  our 
readiness  to  be  responsible  for  any  claims  that  may  be  made  to  you  by  your 
client  on  account  of  any  defidency  in  the  packing  of  the  15  tons  of  newsprint 
pap^  which  we  delivered  to  you.*' 

Following  the  receipt  of  this  letter,  plaintiff  paid  defendant  in  full 
for  the  goods  ordered,  and  subsequently  plaintiff  received  a  claim 
from  its  client  for  $408.20,  which  claim  plaintiff  paid,  and  demanded 


Digitized  by 


Google 


292  182  KEW  YOBK  SUPPL0MBMT  (Sup.  Ct 

repayment  by  defendant,  which  payment  defendant  refused ;  and  tfiis 
action  is  brought  by  plaintiff  to  recover  the  amount  of  said  claim,  made 
by  plaintiff's  client  and  paid  by  plaintiff  in  reliance  on  defendant's 
agreement  of  indemnity. 

[  1  ]  Two  questions  arise  on  this  appeal :  First,  whether  there  was 
sufficient  consideration  for  the  contract  of  indemnity ;  second,  wheth- 
er, assuming  the  contract  to  be  valid  and  for  sufficient  consideration, 
plaintiff  hats  proved  damage.  I  am  of  the  opinion  that  there  was 
sufficient  consideration  for  the  contract  of  indemnity,  as  plaintiff,  in 
consideration  thereof,  waived  all  individual  claim  for  defective  con- 
dition of  the  goods,  which  claim  it  might  have  enforced  even  after 
acceptapce  of  the  goods.  Sales  Act  (Personal  Property  Law  [Consol. 
Laws,  c.  41]  art.  5)  §  130. 

[2]  As  to  the  second  question,  I  think  plaintiff  has  failed  to  offer 
competent  proof  of  damage,  and,  in  the  absence  of  such  proof,  the 
complaint  was  properly  dismissed.  It  is  the  theory  of  the  plaintiff 
appellant  that  under  the  contract  of  indemnity  defendant  was  obli- 
gated to  pay  any  claim  made  upon  plaintiff  by  its  client  (the  consignee), 
whether  the  same  had  any  proper  basis  in  fact  or  constituted  any  legal 
obligation  on  the  part  of  plaintiff  appellant  to  the  consignee.  In  Ni- 
agara Falls  Paper  Co.  v.  Lee,  20  App.  Div.  217,  47  N.  Y.  Supp.  1, 
cited  by  plaintiff,  though  not  entirely  analogous,  the  court  held  that 
plaintiff  had  proven  that  it  was  actually  damaged,  and  goes  on  to  say: 

"The  law  imposes  upon  a  party,  subjected  to  an  injury  by  a  breach  of  con- 
tract by  the  other  party,  the  active  duty  of  making  reasonable  exertions  to 
render  the  injury  as  light  as  possible." 

,  In  French  v.  Vix,  143  N.  Y.  90,  37  N.  E.  612,  the  court  say: 

'The  indemnitors  could  not  be  liable,  unless  the  party  to  be  indemnified  be- 
came liable." 

Defendant's  indemnity  agreement  must  be  construed  as  meaning 
to  repay  any  sum  which  plaintiff  was  legally  obligated  to  pay,  and 
unless  the  plaintiff  was  legally  bound  to  pay  the  claim  of  the  con- 
signee, defendant  would  not  be  liable  under  its  guarantee.  See  Koehler 
V.  Reinheimer,  20  Misc.  Rep.  62,  45  N.  Y.  Supp.  337.  "Every  con- 
tract implies  good  faith  and  fair  dealing  between  the  parties."  Simon 
V.  Etgen,  213  N.  Y.  595,  107  N.  E.  1066;  Gorham  Cons.  Co.  v.  Wool- 
man,  181  N.  Y.  Supp.  379. 

[3]  The  case  is  entirely  lacking  in  proof  showing  that  the  goods 
were  defectively  packed,  or  that  there  was  any  breach  of  the  provi- 
sions of  the  contract,  except  the  dock  receipts,  on  which  are  stamped 
the  words,  "Partly  protected ;  Shipper's  risk,"  which  was  clearly  hear- 
say, defendant's  letter  of  August  28th,  which  was  a  self-serving  dec- 
laration based  on  hearsay,  and  certain  affidavits  made  by  people  at 
the  point  of  destination,  which,  if  admitted,  were  not  competent  proof 
as  to  the  condition  of  the  goods  at  the  time  of  shipment  in  New  York 
and  certainly  did  not  establish  at  all  the  damage  claimed  by  plaintiff. 
One  of  said  affidavits  states  as  a  basis  for  the  consignee's  claim  of 
damage : 

''We  also  baye  been  able  to  attest  to  the  fact  that  not  all  of  the  paper  la  the 
same  kind,  as  we  have  found  paper  of  four  different  colors  and ,  thicknesses" 
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— ^and  arbitrarily  fixes  the  damage  at  a  minimum  of  40  per  cent  of 
the  invoice  value.  The  depositions  of  these  witnesses,  with  oppor- 
tunity for  cross-examination,  were  not  taken;  and  on  the  .incompe- 
tent proof  it  was  impossible  to  determine  how  much  of  the  damage 
claimed  was  due  to  improper  packing,  how  much  due  to  conditions 
connected  with  transportation  over  which  the  defendant  had  no  con- 
trol, and  for  which  it  could  not  be  held  liable,  and  how  much  to  the 
fact  that  the  goods  were  not  of  tlie  kind  or  quality  specified  in  the 
order. 

I  think  the  complaint  was  properly  dismissed,  and  I  recommend  af- 
firmance. ^ 

Judgment  affirmed,  with  $25  costs.    All  concur. 


HARDEN  T.  PURCTELL. 
SAME  V.  DOTY. 

(Supreme  Oonrt,  AppeUate  Term,  First  Department.    May  25, 1920.) 

1.  Attorney  and  client  (&=»166 (3)— Burden  of  proving  tliat  attorney  procured 

contract  for  retainer  by  fraud  held  on  clients. 

In  an  attorney's  action  for  retainer,  where  client  conceded  execntlon  of 
contract,  but  claimed  that  attorney  had  misrepresented  that  the  instru- 
ments they  had  signed  were  mere  letters  to  other  attorney,  the  burden  of 
proving  such  fraud  was  on  clients. 

2.  Appeal  and  error  ^=>1064(1) — Submission  of  attorney's  action  for  retainer, 

witliout  placing  burden  of  proving  fraud  in  procuring  contract  on  clients, 
held  reversible  error. 

In  attorney's  action  for  retainer  for  percentage  of  amount  recovered 
by  clients  under  a  settlement  in  which  attorney  did  not  participate,  where 
defense  was  that  attorney  had  procured  execution  of  contract  by  fraud, 
the  submission  of  the  case  on  instructions  to  find  for  clients,  if  plaintiff 
t&iled  to  establish  his  right  to  recover,  without  charging  that  clients  had 
burden  of  proving  the  fraud,  held  reversible  error,  since  jury  might  have 
given  dients  verdict  on  ground  that  attorney  did  not  participate  in  the 
settlement. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  SeVentfi 
District. 

Consolidated  actions  by  Frank  Case  Hayden  against  Julia  Purcell, 
and  against  Agnes  Doty.  From  a  judgment  for  defendants  and  from 
an  order  denying  a  motion  for  new  trial,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Frank  Case  Hayden,  of  New  York  City,  for  appellant. 
Hdgar  A.  Martin,  of  New  York  City,  for  respondents, 

GUY,  J.  These  two  actions,  tried  together,  are  brought  by  plain- 
tiff, an  attorney  at  law,  to  recover  sums  alleged  to  be  due  him  under 
two  written  agreements,  identical  in  form,  one  made  with  each  de- 
fendant, whereby  he  was  retained  by  them  in  connection  with  a  con- 
tested will  matter  then  pending  in  Kings  county,  in  which  proceed- 

^a»For  Qthn  cams  see  tame  topic  A  KBT-NUHBBR  in  aU  Kcy-lfumber«a  Digestei  A  In<i«x«i 


Digitized  by 


Google 


294  182  NEW  YOBK  SUPPLBMBNT  .  (Sup.  Ct 

ing  defendants  were  already  represented  by  other  counsel.     Said 
written  retainers  provided  as  follows: 

"I  ♦  *  •  hereby  retain  Frank  Case  Hayden  to  act  as  my  attorney  In 
the  matter  of  the  contest  of  the  will  of  my  sister,  Mary  Waldron,  deceased, 
and  in  the  disposition  of  my  share  in  the  said  estate,  and  agree  to  allow  him 
25  per  cent,  of  any  amount  received  by  way  of  settlement  or  otherwise  for  me, 
exclusive  of  an  agreement  with  John  A.  Bolles  [her  other  attorney]." 

Plaintiff  testified  that,  at  the  request,  by  telephone,  of  a  relative  of 
defendants,  he  called  upon  one  of  the  defendants,  and  she  consulted 
with  him  as  to  a  will  contest  then  pending,  in  which  she  and  her  sister 
were  represented  by  another  attorney,  and  stated  that  they  had  been 
offered  $500  each  in  settlement  of  the  controversy;  that  after  a  two 
hours'  conference  he  advised  them  to  refuse  the  offer  of  settlement; 
that  subsequently  they  called  at  his  home  and  again  consulted  him, 
and  in  their  presence  he  prepared  the  retainers  in  evidence,  which 
were  then  read  to  them  by  him,  after  which  they  were  signed  by  de- 
fendants; and  he  then  called  upon  defendants'  previously  retained 
attorney,  told  him  he  also  had  been  retained,  and  then  and  on  a  sub- 
sequent occasion  conferred  with  him  about  the  matters  in  controversy 
in  the  will  case,  and  then  examined  authorities  and  performed  neces- 
sary and  valuable  legal  services  under  his  retainers.  Two  weeks  after 
plaintiff  was  retained,  the  parties,  without  notification  to  him,  set- 
tled the  will  contest  on  the  basis  of  a  payment  of  $3,000  to  each  de- 
fendant, with  interest  from  a  given  date.  Defendants  have  collected 
said  interest,  and  plaintiff  sues  to  recover  25  per  cent,  of  said  interest. 

The  answers,  while  not  specifically  alleging  fraud  as  a  defense,  al- 
lege that  plaintiff,  at  the  time  the  retainers  were  signed  by  defendants, 
represented  to  them  that  the  retainers  were  mere  letters  of  introduc- 
tion to  their  attorney,  and  that  defendants  signed  them,  without  read- 
ing, relying  upon  said  statement,  and  defendants'  testimony  supports 
these  allegations,  which  were  denied  by  plaintiff. 

[1]  The  execution  of  the  contracts  of  retainer  being  conceded,  it 
was  for  the  defendants  to  establish  the  fraud  relied  upon.  No  definite 
issues,  however,  were  submitted  to  the  jury ;  the  court  charging  that — 

"If  you  find  that  the  plaintiff  has  established  by  a  greater  weight  of  the 
credible  testimony  the  cause  of  action  which  he  has  aUeged,  namely,  his  right 
to  recover  25  per  cent  of  the  amount  received  by  theise  defendants  in  pur- 
suance of  this  agreement,  then  your  verdict  must  be  for  the  plaintiff.  If  he 
has  failed  to  establish  his  cause  of  action  by  a  greater  weight  of  the  testi- 
mony, or  you  find  the  testimony  is  so  evenly  balanced  that  you  cannot  deter- 
mine in  whose  favor  the  greater  weight  of  the  testimony  lies,  then  your  ver- 
dict must  be  for  the  defendants." 

It  was  thus  left  to  the  jury  to  determine,  according  to  their  own 
conception  of  the  justice  of  the  case,  whether  the  plaintiff  had  a  right 
to  recover ;  the  burden  being  apparently  imposed  upon  the  plaintiff  to 
establish  the  truth  of  the  controverted  facts.  The  testimony  of  the 
defendants,  that,  without  any  communication  from  plaintiff,  they 
sent  for  him,  knowing  him  to  be  an  attorney  at  law,  sought  his  ad- 
vice, and  signed  two  separate  letters  written  by  him  in  their  presence, 
believing  them  to  be  merely  letters  of  introauction  to  their  attorney. 
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and  that  they  did  not  intend  thereby  to  retain  plaintiff  as  attorney, 
is  so  incredible  that  we  find  it  difficult  to  believe  the  jury  based  their 
verdict  upon  such  a  finding.  Upon  the  undefined  issues  submitted  by 
the  charge,  it  seems  more  probable  that  the  jury  erroneously  based 
their  verdict  on  the  fact  that  plaintiff  did  not  participate  in  the  m.aking 
of  the  settlement,  as  to  which  he  was  not  notified,  or  upon  some  other 
erroneous^theory. 

In  Swift  V.  Poole,  172  App.  Div.  10,  157  N.  Y.  Supp.  928,  defendant 
pleaded  fraud  as  a  defense,  and  the  court  charged  Ae  jury,  without 
objection  by  plaintiff,  that  the  burden  of  proof  with  respect  to  the 
Acts  in  controversy  was  upon  the  plaintiff.  The  court  held  that  the 
case  had  been  submitted  to  the  jury  upon  an  erroneous  theory,  and 
that  upon  the  record  there  presented  the  ends  of  justice  required  a 
new  trial. 

[2]  For  the  reasons  before  stated,  we  feel  in  the  case 'at  hand  that 
the  interests  of  justice  require  a  retrial  on  clearly  defined  issues, 
and  a  submission  of  the  case  to  the^jury  on  a  charge  stating  the 
principles  of  law  by  which  die  jury  should  be  governed  in  determin- 
ing the  controversy. 

Judgments  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap» 
peUant  to  abide  the  event  in  each  case.    All  concun 


(111  Misc.  Rep.  620) 

SAPOBTAS  V.  HAYECK  et  aL 

(Supreme  Coart,  Appellate  Term,  Flnst  Department.    May  18, 1920.) 

L  Innkeepers'  ^s^l5 — ^Lodging  persons  in  tenement  for  less  than  week  hdd 
to  constitnte  Tiolation  of  Tenement  House  Law. 

Where  a  lessee  of  a  tenement  liouse  receives  and  lodges  for  hire  persons 
for  a  single  night  or  less  than  a  week  at  any  one  time,  such  action  consti- 
tutes a  violation  of  Tenement  House  Law,  {  lOQ,  providing  that  no  tene- 
ment house  shall  be  used  as  a  lodging  house. 

Z.  Landlord  and  tenant  ^»296(l)*-«Operaliiig  lodging  iioDse  in  tenement  in 
violation  of  law  held  '^illegal  business/'  Justifying  summary  removal. 

Where  a  tenant  uses  a  tenement  house  as  a  lods^g  house,  in  violation 
of  Tenement  House  Law,  S  109,  such  use  constitutes  an  "illegal  business," 
within  Gode  Oiv.  Proc.  i  2231,  subd.  5,  authorizing  summary  removal  of 
tenants  where  premises  are  used  for  illegal  business. 

8.  Landlord  and  tenant  ^=^*2H(1) — Statutes  held  to  anthoriie  summary  re- 
moval of  tenant  for  violation  of  TOnement  House  Law. 

Summary  proceedings  may  be  maintained  to  eject  a  tenant  for  violation 
of  the  Tenement  House  Law,  prohibiting  use  of  a  tenement  for  a  lodging 
house  notwithstanding  that  the  Tenement  House  Law  does  not  expressly 
authorize  such  proceedings  ,*  Ck)do  Oiv.  Proe.  f  2231,  containing  a  sufficient 
authority  fOr  that  purpose. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Summary  proceedings  by  Regina  B.  Saportas,  landlord,  against 
Thomas  Hayeck,  tenant,  and  Zikos  Kiramaris,  undertenant.  From  a 
final  order  dismissing  the  proceedings,  the  landlord  appeals.  Re- 
versed, and  new  trial  ordered. 

^=»For  oUier  cases  >e«  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digeeta  A  Indezea 
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Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAG- 
NER, JJ. 

Beamish  &  Steinbugler,  of  Brooklyn  (Edgar  T.  Beamish,  of  Brook- 
lyn, of  counsel),  for  appellant. 
Jacob  I.  Berman,  of  New  York  City,  for  respondent, 

WAGNER,  J.  This  summary  proceeding  was  commenced  to  re- 
move the  tenant  and  undertenant  from  certain  premises  occupied  and 
used  as  a  tenement  house.  The  petition  verified  by  the  agent  of  the 
landlord  properly  sets  forth  the  latter's  interest  in  compliance  widi 
the  statute,  and  then  alleges:  ^ 

"That  the  said  premises  are  being  used  and  occupied  by  the  said  tenant 
and  by  persons  connected  with  bim  therein  and  by  the  said  undertenant  for 
illegal  purposes,  to  wit,  that  the  said  undertenant,  Zikos  Kiramaris,  with  the 
knowledge  and  consent  of  the  defendant  Thomas  Hayeck,  harbors,  receives,  and 
lodges  for  hire  persons  for  a  single  night  and  less  than  a  week  at  any  one  time, 
and  that  the  said  piersons  are  lodged  as  aforesaid  in  the  same  building  and 
premises,  or  portions  thereof,  and  hire  the  same  for  the  purpose  of  sleeping 
therein  for  terms  and  periods  less  than  a  wee^,  and  that  the  said  defendants 
are  conducting  the  business  of  a  lodging  house ;  that  the  defendants  and  each 
of  them  are  conducting  the  said  lodging  house  and  the  business  of  lodging 
as  aforesaid,  in  violation  of  the  statutes  of.  the  state  of  New  York,  *  *  * 
particularly  in  violation  of  the  requirements  and  provisions  of  the  Tenement 
House  Law  of  the  state  of  New  York  LConsol.  Laws,  c.  611 ;  ♦  •  •  and  that 
such  tenants  and  each  of  them  continue  in  the  possession  of  the  said  premises 
and  use  and  occupy  the  said  premises  for  the  said  Ulegal  purpose  and  violation 
of  law  and  without  the  permission  of  the  landlord" 

— following  with  a  prayer  that  a  precept  be  issued  requiring  the  de- 
fendants to  vacate  the  said  premises. 
Section  109  of  the  Tenement  House  Law  provides : 
"No  tenement  house,  or  the  lot,  or  premises  thereof  shall  be  used  for  a  lodg- 
ing house,"  etc. 

And  section  124  of  the  same  law  provides: 

"Every  person  who  shall  violate  or  assist  In  the  violation  of  any  provision  of 
this  chapter  shall  be  guilty  of  a  misdemeanor  punishable  by  Imprisonment. 
♦  ♦  •  The  owner  of  any  tenement  house  or  part  thereof,  •  •  •  where 
any  violation  of  this  chapter  or  a  nuisance  exists,  •  •  •  shall  •  •  • 
for  each  such  violation    •     ♦    •    be  subject  to  a  civil  penalty  of  ^50." 

[1]  It  is  manifest  that,  if  the  facts  alleged  in  the  petition  are  es* 
tablished  by  proof,  the  defendants  are  permitting  the  premises  in 
question  to  be  used  as  a  lodging  house  in  violation  of  the  Tenement 
House  Law.  The  landlord  maintains  that  he  is  within  his  legal 
rights  in  seeking  to  summarily  remove  the  defendants;  that  section 
2231  of  the  Code  of  Civil  Procedure,  subdivision  5,  provides  that  a 
tenant  or  undertenant  may  be  summarily  removed,  "where  the  de- 
mised premises,  or  any  part  thereof,  are  used  or  occupied  as  a 
bawdyhouse  or  house  or  place  of  assignation  for  lewd  persons,  or  for 
purposes  of  prostitution,  or  for  any  illegal  trade  or  manufacture,  or 
other  illegal  business" ;  that  since  the  defendants  were  occupying  or 
permitting  the  premises  to  be  occupied  for  an  illegal  business,  namely, 
that  of  a  lodging  house,  as  defined  in  section  2231,  supra,  he  may 
compel  them  summarily  to  vacate. 
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The  defendants  answered  the  petition,  and  on  the  day  upon  which 
the  issue  was  on  for  trial  their  counsel  moved  for  a  dismissal  of  the 
proceedings.  The  grounds  of  the  motion,  as  we  gather  them  from  a 
rather  confused  discussion,  are : 

[2]  First,  that  the  words  "illegal  business,"  as  used  in  section  2231 
of  the  Code  of  Civil  Procedure,  have  application  only  where  the 
business  complained  of  is  illegal  by  general  statute,  no  matter  where 
conducted ;  that  is,  that  the  business  itself  is  an  illegal  one,  frowned 
upon  by  the  law  wherever  it  may  appear.  We  see  no  force  to  such 
contention.  Section  2231  has  to  do  solely  with  the  occupation  of  an 
illegal  business.  The  defendants,  if  the  facts  alleged  in  the  petition 
can  be  established,  were  occupying  a  tenement  house  for  lodging 
house  purposes.  That  is  an  illegal  business  when  conducted  in  a  tene- 
ment house,  and  is  an  illegal  business  as  defined  in  section  2231,  sub- 
division 5,  of  the  Code,  supra.  To  adopt  the  respondent's  construc- 
tion, we  think,  would  make  the  owner  helpless,  subject  to  response,  to 
continued  civil  penalties  for  violation  thereof  by  the  municipal  au- 
thorities, and  the  law  well-nigh  useless  to  prevent  the  occupation  of 
premises  for  an  illegal  business. 

[3]  The  second'  ground  urged  upon  the  trial  judge  for  dismissal 
of  the  proceedings  was  that  the  summary  proceedings  did  not  lie 
because  of  the  Tenement  House  Law,  which  makes  the  occupation 
of  a  tenement  house  for  lodging  house  purposes  a  crime,  does  not 
expressly  authorize  the  proceedings.  We  think  sufficient  authorization 
is  found  in  the  section  of  the  Code  above  adverted  to.  Conforti  v. 
Romano,  50  Misc.  Rep.  148,  98  N.  Y.  Supp.  194. 

The  trial  judge  dismissed  the  proceedings  and  awarded  a  final 
order  to  the  tenants.    This  was  error  which  requires  a  reversal. 

The  final  order  is  reversed,  with  $30  costs,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(Ill  Misc.  Rep.  617) 

BLUM  et  al.  v.  GERAKDL 

(Supreme  0>iirt,  Appellate  Term,  First  Department.   May  13, 1920.) 

1.  Negligenee  €»136  (26) -—Contributory  negligence  ipiestfon  of  fact. 

To  Justify  a  finding  of  contributory  negligence  as  a  matter  of  law,  the 
evidence  must  be  such  as  to  justify  absolutely  no  other  inference  than 
that  plaintiff  failed  to  exercise  reasonable  care;  the  question  otherwise 
being  for  the  Jury. 

2.  Municipal   corporations   «=>706(7) — Contributory   negligence   of   taxicab 

driver  in  crossing  street  intersection  held  for  jury. 

Taxicab  driver,  who  proceeded  to  cross  street  intersection  at  the  rate  of 
from  8  to  10  miles  an  hour,  without  decreasing  or  Increasing  such  spe^ 
on  discovery  of  truck  approaching  on  intersecting  street  at  a  distance  of 
100  feet,  traveling  at  the  rate  of  18  to  20  miles  an  hour,  held  not  contribu- 
torily  n^ligent  as  a  matter  of  law. 

3.  Municipal  corporations  <^3>705(4)— Truck  driver  held  not  to  have  right  of 

way  over  taxicab  under  circumstances. 

The  mere  fact  that  automobile  truck  driver  was  proceeding  northerly  on 
Seventh  avenue,  approaching  Thirty-First  street,  did  not  give  him  the 

^=»For  other  eases  eee  same  topic  ft  KBr-NUMBBR  Id  all  Key-Numbered  DlgeeU  ft  ladezea 
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right  of  way  over  taxlcab  driver  approaching  Seventh  avenue  on  Thirty- 
First  street,  under  New  York  City  Ordinance;  the  question  of  whether 
taxicab  driver  was  bound  to  yield  to  trucli  driver  depending  on  the  im- 
minency  of  collision. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Harry  Blum  and  another  against  Paul  Gerardi.  From  an 
order  setting  aside  a  verdict  for  plaintiffs  and  granting  a  new  trial, 
plaintiffs  appeal.  Reversed,  verdict  reinstated,  and  judgment  order- 
ed thereon. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Cohen,  Haas  &  Schimmel,  of  New  York  City  (Isidore  Cohen,  of 
New  York  City,  of  counsel),  for  appellants. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  h.  Glenney,  of 
New  York  City,  of  counsel),  for  respondent. 

WAGNER,  J.  The  action  was  brought  to  recover  damages  sus- 
tained to(  plaintiffs*  taxicab,  resulting  from  a  collision  with  de- 
fendant's automobile  truck,  by  reason  of  the  defendant's  alleged  neg- 
ligence. It  appeared  that  on  July  3,  1919,  while  the  taxicab  operated 
by  one  of  the  plaintiffs  in  person,  after  proceeding  west  on  Thirty- 
First  street,  between  Sixth  and  Seventh  avenues,  had  reached  the 
curb  line  of  the  latter  avenue,  the  driver  looked  north  and  south,  and 
saw  defendant's  truck  proceeding  north  on  Seventh  avenue  on  the 
car  tracks.  At  that  time  the  truck  was  about  100  feet  south  of  Thirty- 
First  street,  traveling  at  the  rate  of  18  to  20  miles  per  hour.  The 
plaintiff  then  proceeded  to  cross  Seventh  avenue  going  about  8  to  10 
miles  an  hour,  and  had  almost  cleared  the  north-bound  car  tracks, 
on  which  the  defendant's  truck  was  proceeding,  when  its  left  rear 
wheel  was  struck  by  defendant. 

The  nearest  car  track  from  a  point  where  the  plaintiff  looked  and 
saw  the  truck,  when  100  feet  distant,  was  about  15  or  18  feet  from 
the  position  in  which  the  plaintiff  then  was.  It  therefore  appeared 
that  while  traveling  at*a  rate  of  8  to  lO'mil^s  per  hour,  the  taxicab 
had  to  traverse  a  distance  of  a  little  more  than  15  or  18  feet,  while 
the  defendant's  motor  truck  was  traveling  at  100  feet  distance  at  an 
18  or  20  mile  rate,  in  order  to  cross  the  intersection  with  safety.  The 
plaintiff's  testimony  was  corroborated  in  the  above  respects  by  the 
chauffeur  of  another  taxicab,  who  was  driving  along  Seventh  avenue 
parallel  to  the  defendant's  truck,  and  who  witnessed  the  collision. 
No  proof  was  offered  by  defendant  The  case  was  submitted  to  the 
jury  by  the  learned  trial  justice  in  a  comprehensive  and  clear  charge, 
dwelling  fully  upon  the  facts,  and  correctly  stating  the  law  applicable 
thereto,  who  rendered  a  verdict  for  the  plaintiffs.  The  decision  of 
the  defendant's  motion  to  set  aside  the  verdict  was  reserved,  and 
subsequently  granted,  by  the  trial  justice,  on  the  ground  that  the  plain- 
tiff was  guilty  of  contributory  negligence  as  a  matter  of  law. 

[1]  To  justify  a  finding  of  contributory  negligence  as  matter  of 
law,  it  must  be  conclusively  established  that  the  plaintiff  was  negli- 
gent, to  be  determined  in  the  light  of  all  the  facts  of  the  case.     In 
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other  words,  before  warrant  may  be  given  to  such  a  conclusion,  the 
evidence  must  be  such  as  to  justify  absolutely  no  other  inference 
than  that  the  plaintiflf  has  failed  to  exercise  reasonable  care.  In  the 
event  that  other  inferences  are  reasonably  deducible  from  the  evi- 
dence, the  court  has  no  power  to  deal  with  this  question,  but  must 
remit  it  for  determination  to  the  triers  of  fact. 

[2]  The  learned  trial  justice's  decision  in  setting  aside  the  verdict, 
as  disclosed  by  his  opinion,  was  equivalent  to  a  holding  that  the 
law  imposed  upon  the  plaintiff  under  the  circumstances  at  bar  the 
obligation  and  duly  of  either  slowing  up  or  going  faster  than  8  or 
10  miles  an  hour,  when  he  saw  the  truck  100  feet  away  from  him. 
We  do  not  think  that  such  obligation  or  duty  was  cast  upon  him 
as  matter  of  law.  Under  the  circumstances  of  the  case,  the  question 
of  his  negligence  was  for  the  jury.  Whether  his  assumption  that  a 
safe  passage  could  be  effected  was  the  act  of  a  reasonably  prudent 
and  careful  driver  in  the  situation  presented  was  an  issue  of  fact 
upon  which  the  minds  of  men  might  differ.  Feigin  v.  Malbin,  171 
N.  Y.  Supp.  245. 

[3]  The  fact  that  the  defendant  was  proceeding  northerly  did  not 
ipso  facto  afford  to  him  the  right  of  way.  That  depended,  as  the 
ordinance  provides,  upon  the  immirtency  of  a  collision,  where  neither 
vehicle  altered  its  speed  in  approaching  a  common  crossing.  It  -is 
only  when,  in  the  exercise  of  reasonable  care  and  foresight,  it  becomes 
apparent  that  a  collision  is  likely  to  occur  that  one  must  give  way. 
Even  then,  as  said  by  Shearn,  J.,  in  Boston  Insurance  Co.  v.  Brook- 
•lyn  Heights  Railroad  Co.,  182  App.  Div.  9,  169  N.  Y.  Supp.  251: 

"Hie  rule  is  not  arbitrary  and  confers  no  absolute  rights.  It  takes  into  ac- 
count the  exercise  of  reasonable  judgment,  the  obligation  of  drivers  of  vehicles 
to  have  their  vehicles  under  reasonable  control  at  street  crossings,  and  the 
obligation  to  avoid  inflicting  injury  upon  another,  where  it  may  be  avoided 
in  the  exercise  of  reasonable  care." 

We  think  the  evidence  permits  an  inference,  as  the  jury  found, 
that  the  plaintiff  was  not  guilty  of  contributory  n^ligence,  and  we 
see  no  valid  reason  for  the  trial  court's  disturbing  or  overriding  their 
ultimate  judgment  in  that  respect. 

The  order  must  be  reversed,  with  $30  costs  to  appellants,  the  ver- 
dict reinstated,  and  judgment  entered  thereon,  with  appropriate  costs 
to  the  appellants  in  the  court  below.    All  concur. 
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(102  Apj>.  DiT.  62) 

HARKINS  ▼.  8IZEB  FOBGE  C0« 

(Supreme  (>)urt,  Appellate  Diylfilon,  Fourth  Department    May  21,  1020.) 

1.  New  trial  <&=»119— Motion  made  more  than  eight  montiis  after  Imowledge 

of  new  evidence  too  late. 

Applicant  for  a  new  trial,  who  waited  from  November  20,  1918,  until 
August  5,  1919,  before  making  the  motion  on  the  ground  of  newly  dis- 
covered evidence,  was  guilty  of  laches,  where  his  attorney  must  have 
known  of  the  alleged  newly  discovered  evidence  prior  to  Novenzl)eP  20, 
1918. 

2.  New  trial  ^=>108(4)— Newly  discovered  evidence  field  not  sufficient  to  war- 

rant grant. 

Where  a  number  of  witnesses  for  plaintiff  in  an  action  for  death  testified 
on  the  trial  that  deceased  got  on  a  girder  by  means  of  a  ladder,  new 
evidence  of  one  witness  to  the  effect  that  deceased  reached  his  work  by 
way  of  a  cage  on  top  of  a  crane  held  not  such  as  would  strengthen 
plaintiff's  case,  and  was  not  sufficient  ground  for  granting  a  motion  for  a 
new  trial. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Eva  Bell  Harkins,  as  administratrix  of  the  estate  of  Ira 
D.  Harkins,  deceased,  against  the  Sizer  Forge  Company.  From  an 
order  granting  plaintiff's  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  after  a  judgment  in  her  favor  was  re- 
versed on  appeal  and  cause  dismissed  (186  App.  Div.  937,  172  N.  Y. 
Supp.  895),  defendant  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Love  &  Keating,  of  Buffalo,  for  appellant. 
Hamilton  Ward,  of  Buffalo,  for  respondent. 

CLARK,  J.  Plaintiff's  intestate  was  killed  while  engaged  as  a 
lineman,  fastening  a  telephone  wire  at  the  top  of  a  steel  column 
in  the  building  belonging  to  the  defendant.  He  was  not  an  employe 
of  defendant,  but  of  the  Bell  Telephone  Company.  This  action  was 
originally  tried  in  October,  1917,  and  resulted  in  a  verdict  in  favor 
of  the  plaintiff.  On  appeal  to  the  Appellate  Division,  the  judgment 
and  order  were  reversed,  and  the  complaint  was  dismissed,  on  the 
ground  that  no  actionable  negligence  had  been  established.  Harkins 
V.  Sizer  Forge  Co.,  186  App.  Div.  937,  172  N.  Y.  Supp.  895.  Plain- 
tiff carried  the  case  to  the  Court  of  Appeals,  and  that  appeal  is  still 
pending. 

This  newly  discovered  evidence  upon  which  the  order  appealed 
from  was  granted  is  pointed  out  in  an  affidavit  of  a  witness  named 
Robert  Bruce,  and  in  his  affidavit  he  claims  that  he  saw  decedent,  on 
the  day  he  was  killed,  climb  out  of  the  crane  operator's  cage  on  top 
of  the  crane,  from  which  he  went  over  a  crosspiece  to  the  iron  girder 
upon  which  he  was  to  fasten  a  telephone  wire ;  that  he  saw  him  walk 
across  the  top  of  the  crane  to  the  crane  tracks,^ and  along  the  tracks 
about  25  feet,  until  he  reached  an  upright  girder,  when  he  sat  down, 
partly  over  the  track,  and  hooked  his  leg  around  one  of  the  upright 
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girders,  and  was  boring  a  hole  through  it«  when  he  was  killed  by  the 
crane  ninning  him  down ;  and  that  at  no  time  after  he  climbed  upon 
the  girder  had  he  gone  to  the  ground  previous  to  the  accident. 

In  the  immediate  vicinity  of  where  intestate  was  killed  there  were 
two  parallel  girders,  one  known  as  the  inside  and  one  the  outside  gir- 
der, and  they  were  at  least  22  inches  apart  The  crane  at  the  time 
of  the  accident  was  being  operated  exclusively  on  the  inside  girder. 
The  wires  that  were  to  be  fastened  by  intestate  were  to  be  placed  upon 
a  plate  over  the  outside  girder,  and  there  was  no  occasion  for  decedent 
to  be  on  the  inside  girder  at  any  time. 

Several  witnesses  for  the  plaintiff  testified  on  the  trial  that  decedent 
went  to  his  work  by  way  of  a  ladder  from  the  ground  to  the  outside 
girder,  that  was  clear;  no- track  being  on  that  girder.  Not  a  witness 
on  the  trial  testified  that  decedent  reached  the  place  of  the  accident 
by  way  of  the  crane  operator's  basket.  Decedent  had  been  notified 
to  go  up  to  his  work  on  a  ladder,  which  was  placed  against  the  out- 
side girder.  His  work  required  him  to  be  on  this  outside  girder.  He 
had  no  work  to  do  on  the  inside  girder,  where  he  met  with  the  ac- 
cident. If  he  had  remained  on  the  outside  girder,  where  his  work 
required  him  to  be,  he  would  have  been  in  no  danger.  For  some 
reason,  undisclosed  by  the  evidence,  he  got  over  on  the  inside  girder, 
which  ran  parallel  to  the  outside  one,  and  this  seema  to  have  been  a 
most  unfortunate  mistake. 

The  theory  upon  which  plaintiff  asks  for  a  new  trial  is  that  the 
evidence  of  the  witness  Bruce  would  tend  to  show  that  Haxkins  went 
to  the  place  where  lie  was  killed  through  the  crane  operator's  cage,  and 
that  the  operator  knew  of  his  presence  on  the  track,  and  should  not 
have  negligently  run  him  down.  But  so  many  of  plaintiff's  witnesses 
on  the  trial  testified  quite  the  other  way  as  to  how  decedent  reached  his 
work,  all  testifying  that  he  went. up  oy  way  of  a  ladder,  and  not  by 
way  of  the  crane  cage,  that  it  is  hard  to  see  how  this  so-called  newly 
discovered  evidence  is  qf  such  a  character  that  it  would  probably 
strengthen  plaintiff's  case. 

After  plaintiff  was  defeated  on  the  ground  that  no  actionable  neg-< 
ligence  was  shown  against  defendant,  it  is  sought  by  the  testimony  of 
.  this  witness  Bruce  to  show  that  decedent  went  an  entirely  different 
route,  to  wit,  through  the  crane  operator's  cage,  and  that  the  latter 
saw  him  and  knew 'that  he  was  out  in  front  on  tiic  track  where  he 
was  operating  his  crane,  and  that  he  negligently  ran  him  down,  and 
•defendant  is  responsible  for  its  employe's  act. 

In  the  answering  affidavits  the  crane  operator  denies  that  he  saw 
•decedent  go  through  the  cage,  or  that  he  had  any  knowledge  that  he 
was  on  the  track  in  front  of  the  crane.  Take  that  testimony,  with 
the  testimony  of  plaintiff's  witnesses  on  the  trial,  to  the  effect  that 
decedent  went  to  his  work  by  a  ladder,  instead  of  through  the  crane 
•operator's  cage,  it  is  hardly  to  be  expected  that'  this  new  evidence 
would  help  plaintiff's  case,  for  it  would  be  advancing  a  theory  un- 
■supported  by  any  other  evidence  in  the  case. 

[\,X]  Moreover,  plaintiff  was  guilty  of  laches  in  making  the  ap- 
plication for  a  new  trial.     Her  attorney  visited  the  scene  of  this 
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accident  in  August,  1918,  with  this  new  witness,  Bruce,  and  that  was 
after  the  original  judgment  had  been  reversed  in  the  Appellate  Di- 
vision, so  he  must  have  known  at  that  time  what  evidence  Bruce  would 
give  on  another  trial.  After  the  reversal  of  the  judgment  in  the  Ap- 
pellate Division  on  the  ground  that  plaintiff  had  failed  to  show  ac- 
tionable negligence,  she  commenced  another  action  on  August  12, 
1918;  but  it  was  discontinued  upon  stipulation  November  ^,  1918, 
and  plaintiff  waited  from  that  time  imtil  August  5,  1919,  before  mak- 
ing this  motion. 

Plaintiff  is  not  entitled  to  a  new  trial,  for  the  reason  that  she  was 
guilty  of  laches,  and  also  on  the  ground  that  it  cannot  be  said  that 
the  new  evidence  would  probably  strengthen  her  case,  in  view  of  the 
fact  that  the  theory  now  advanced  in  order  to  charge  the  defendant 
with  negligence  is  inconsistent  with  the  theory  adopted  at  the  time 
of  the  trial.  If  it  was  true,  as  testified  to  then  by  the  plaintiff's  wit- 
nesses, that  decedent  went  up  a  ladder  to  the  outside  girder,  it  is 
incredible  that  he  could  have  gone  by  way  of  the  crane  operator's 
cage,  as  now  claimed  by  this  new  witness,  Bruce;  it  clearly  appear- 
ing that  decedent  had  not  at  any  time  gone  to  the  ground  after  he 
had  first  climbed  upon  the  outside  girder  by  way  of  a  ladder.  Biddes- 
comb  V.  Cameron,  58  App.  Div.  42,  68  N.  Y.  Supp.  568;  Pbspisil  v. 
Kane,  73  App.  Div.  457,  77  N.  Y.  Supp.  307. 

The  order  appealed  from  should  be  reversed,  with  costs. 

LAMBERT,  DE  ANGEUS,  and  HUBBS,  JJ.,  concur. 

KRUSE,  P.  J.  (concurring).  This  is  not  the  usual  application  for 
a  new  trial  upon  the  ground  of  newly  discovered  evidence,  where 
the  moving  party  has  met  an  adverse  verdict.  Here  the  jury  found 
for  the  plaintiff,  and  the  judgment  was  reversed  in  this  court,  and  the 
complaint  dismissed,  upon  the  ground  that  the  evidence  was  insuffi- 
cient as  a  matter  of  law  to  sustain  the  verdict. 

The  vital  fact  in  the  newly  discovered  evidence  is  that  the  craneman 
had  knowledge  that  plaintiff's  intestate  was  at  work  upon  the  girders 
and  likely  to  be  injured  by  the  movement  of  the  crane,  as  was  d(»ie. 
I  think  the  evidence  upon  the  trial  already  had  was  sufficient  to  war- 
rant the  jury  in  so  finding.  If  all  the  evidence  on  such  trial  does 
not  make  out  a  case  of  actionable  negligence,  the  Aew  evidence  would 
not,  as  it  seems  to  me,  supply  the  deficiency.  My  own  view  is  that 
the  evidence  upon  the  trial  made  out  a  case  of  actionable  negligence 
against  the  defendant  in  operating  the  crane  without  warning  the 
telephone  employes  at  work  upon  these  girders.  The  cranemen  knew, 
or  should  have  been  told  by  defendant,  of  their  presence,  and  pre- 
caution taken  against  injuring  them  by  operating  the  crane  where 
they  were  at  work.  These  workmen  were  more  than  bare  licensees. 
They  were  invited  by  defendant,  and  doing  work  in  which  it  was 
beneficially  interested. 
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(Ill  Misc.  Bep.  1) 
OBEUSK  WATERPROOF  CO.  t.  GLOBOSE^  County  ComptroUer,  et  al. 

(Supreme  Court,  Special  Term,  Oneida  County.    March,  1920.) 

1.  Mandamus  ^=>71 — Court  may  compel  performanee  of  miniflterial  aeta. 

The  purpose  of  a  writ  of  mandamus  is  to  compel  official  action,  and 
when  the  duty  sought  to  be  enj(^ed  is  solely  of  a  ministerial  character 
the  court  can  direct  the  performance  of  the  act. 

2.  Mandamus  ^70-^oart  can  only  compel  exercise  of  discretion. 

When  an  act  is  judicial,  inrolTlpg  the  ezerdse  of  discretion,  all  the 
power  the  court  has  is  to  command  the  exercise  of  such  discretion. 

3.  Mandamus  <^»101— Writ  lies  to  compel  audit,  when  of  a  ministerial  char- 

acter. 

A  public  officer.  Invested  with  auditing  powen,  cannot  arbttrarlly  re- 
fuse an  audit ;  and  where,  upon  the  conceded  facts.  It  is  his  ^uty  to  make 
such  audit,  it  is  of  a  ministerial  <^aracter,  which  may  be  comp^ed  by 
mandamus. 

4.  Mandamus  ^==^101— Duties  of  county  comptroUer  as  to  claims  miidsterial, 

80  that  writ  will  lie. 

Under  Laws  1909,  c.  466,  under  which  county  comptroller  holds  his 
office,  and  County  Law,  |  23&,  requiring  all  claims  against  a  county  to  be 
filed  in  his  office  before  presentation  to  board  of  county  supervisors,  ana 
requiring  him  to  examine  and  report  thereon  before  they  are  audited  and 
ordered  paid  by  board,  and  to  find  whether  claims  are  just  and  in  accord- 
ance with  contract  therefor,  and  to  certify  his  lamination  with  advice  as 
to  allowance,  his  acts  are  purely  ministerial,  so  that  their  execution  may 
be  compelled  by  mandamus,  notwithstanding  he  went  beyond  his  authority 
and  pronounced  upon  the  legality  of  t^e  contract 

5.  Mandamus  ^ds^lO-^Court  will  not  compel  county  comptroUer  to  act  on  in- 

Talid  contract. 

While  the  county  comptroller,  under  Laws  1909,  c.  466,  and  County 
Law,  §  285,  has  no  authority  to  pass  on  the  validity  of  a  contract  which 
is  the  basis  of  a  claim  presented  for  audit  against  the  county,  yet  if 
such  contract  is  in  fact  invalid,  the  court  will  not  command  him  to  act 
upon  it. 

6.  Counties  ^=»117— Contract  for  repairs  to  county  courthouse  awarded  with- 

out advertisement  construed  to  be  valid;  ^ocal  laws;"  ''orders;"  ''rules.** 
In  view  of  Laws  1908,  c.  418,  §  4,  authorizing  boards  of  supervisors  to 
enact  local  laws  or  rules  governing  their  business,  and  of  a  local  law 
enacted  thereunder  requiring  all  contracts  Involving  expenditure  of  over 
^200  to  DC  awarded  only  after  proper  advertisement,  and  of  a  rule  per- 
inlttlBg  suspension  by  unanimous  consent,  the  board  might  so  suspend  a 
local  law  requiring  advertisement,  "local  laws,"  "rules,"  and  "orders" 
being  used  Interchangeably,  so  that  a  contract  thereafter  made  without 
advertisement  was  lawfully  awarded. 

[Ed.  Note. — For  other  definitions,  see  Words  and  l^hrases.  First  and 
Second  Series,  Local  Law;   Order;   Rule.] 

7.  Counties  ^=»123— Board  of  supervisors  held  to  have  waived  giving  of  bona 

required  by  contract. 

Where  a  contractor  for  repairs  on  a  county  courthouse,  who  did  not 
furnish  the  bond  required  by  the  contract,  there  being  no  requirement  that 
such  a  bond  should  be  given,  aside  from  the  contract  itself,  the  board  of 
supervisors  by  accepting  the  bond  which  was  executed,  and  permitting  the 
contractor  to  proceed  with  the  work,  waived  the  giving  of  any  other  se* 
curity. 

8.  Mandamus  <&»3(6) — Contractor's  suit  against  county  on  contract  held  not 

an  adequate  remedy. 

In  mandamus  by  contractor  with  a  county  to  compel  county  comptroller 
to  audit  a  certified  claim,  the  comptroller's  contention  that  a  suit  against 

^sdFor  other  cases  see  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Digests  A  ladexee 


Digitized  by 


Google 


804  182  NEW  YORK  SUPPLBMENT  (Sup.  Ct. 

county  would  He  for  breach  of  the  contract  was  without  merit,  as  that 
would  not  furnish  the  contractor  with  the  adequate  and  complete  remedy 
to  which  he  is  entitled,  where  he  had  already  performed  work  on  the  con- 
tract to  the  amount  of  $6,400  and  by  its  terms  was  then  entitled  to  be 
paid  85  per  cent,  thereof. 

9.  Mandamus  ^=»15— Failure  to  provide  fund  to  meet  eontract  no  reason  for 

not  compelling  comptroller's  audit. 

That  a  county  board  oi  supervisors  had  provided  no  fund  to  meet  a  claim 
of  a  contractor  for  repairing  the  county  courthouse  was  no  reason  why 
niandamus  should  not  Issue  on  the  contractor's  petition  to  compel  audit  ot 
an  inspector's  certificate  as  to  the  amount  then  due  the  contractor. 

10.  Mandamus  <S=>102(1)— Writ  does  not  lie  to  compel  comty  cenfitroller  to 
sign  a  warrant  for  claim  not  audited. 

Mandamus  will  not  lie  to  compel  a  county  comptroller  to  sign  a  warrant 
drawn  on  the  county  treasurer  by  the  derk  and  chairman  of  the  board  of 
supervisors  in  favor  of  a  contractor,  since  the  board  had  no  right  to  act 
on  the  claim  in  advance  of  the  comptroller's  audit,  and  since  the  warrant 
did  not  conform  to  County  Law,  §.235,  in  that  it  did  not  state  the  fund 
against  which  it  was  drawn. 

11.  Mandamus  <^»101— Writ  held  not  to  lie  against  county  supervison  to  com- 
pel allowance  of  contractor's  daim. 

Where  the  board  of  county  supervisors  did  not  refuse  to  audit  and  allow 
a  contractor's  claim  on  an  approved  certificate  for  work  done,  and  where 
such  an  act  in  advance  of  the  report  by  the  county  comptroller,  under 
County  Law,  §  235,  would  be  premature,  the  wilt  must  be  denied  as 
against  the  supervisors. 

12.  Mandamus  ^t=»190— Where  only  part  of  relief  sought  is  granted,  no  costs 
should  be  allowed. 

The  allowance  of  costs  in  a  mandamus  proceeding  Is  discretioDary,  and 
where  only  part  of  the  relief  asked  for  is  granted,  the  settled  rule  in 
equity  is  that  no  costs  should  be  allowed  to  either  party. 

Application  by  the  Obelisk  Waterproof  Company  for  a  peremptory 
writ  of  mandamus  against  William  H.  Cloher,  Comptroller,  and  the 
Board  of  Supervisors  of  Oneida  County.  Application  dismissed  as  ta 
Board  of  Supervisors,  and  granted  as  against  the  Comptroller. 

Timothy  Curtin,  of  Utica,  for  petitioner. 

Davies  &  Wilkinson,  of  Camden,  for  comptroller. 

H.  N.  Harrington,  of  Rome,  for  board  of  supervisors. 

EMERSON,  J.  The  board  of  supervisors  of  Oneida  county  oi> 
August  5,  1919,  entered  into  a  contract  with  petitioner  to  make  cer- 
tain repairs  upon  the  county  courthouse  for  the  contract  price  of 
$28,250.  The  contract  provided  that  the  work  should  be  done  under 
the  supervision  of  one  John  G.  Roberts,  a  member  of  the  board,  and 
that,  upon  his  certificate  of  the  amount  of  work  done,  85  per  cent. 
thereof  should  be  paid  monthly.  The  contract  further  provided  that 
the  petitioner  guaranteed  the  work  for  the  period  of  10  years,  and 
that  he  should  give  security  in  the  sum  of  $10,000  for  the  faithful 
performance  of  the  contract. 

The  petitioner  entered  upon  the  performance  of  said  contract,  and 
on  August  30,  1919,  had  performed  worl-  and  furnished  materials 
under  and  pursuant  to  the  same  of  the  value  of  $6,400.  Roberts,. 
the  inspector,  on  that  day  gave  it  a  certificate  to  that  effect,  and 
stated  that  the  sum  of  $5,440,  being  85  per  cent,  of  said  sum»  was 
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then  due  the  peftitioner.  This  certificate  it  preseoted  to  the  comptrol- 
ler of  the  county  for  audit  and  allowance,  and  also  presented  a  draft 
on  the  treasurer  of  the  county  for  a  like  amount^  which  it  requested 
the  comptroller  to  si|^.  This  the  comptroller  declined  to  do,  and  re- 
jected the  claim,  on  the  sole  ground  that  the  contract  was  void,  and 
that  the  petitioner  had  not  given  such  a  bond  as  the  contract  provided 
for.  The  petitioner  now  asks  a  peremptory  writ  o£  mandamus  com- 
manding the  comptroller  to  perform  Uie  acts  in  question. 

[1,  2]  The  purpose  of  the  writ  of  mandamus  is  to  compel  official 
action.  When  the  duty  sought  to  be  enjoined  is  solely  of  a  ministerial 
character,  the  court  can  direct  the  performance  of  the  act,  but  when 
judicial,  involving  the  exercise  of  discretion,  all  the  power  the  court 
has  is  to  conmiand  the  e^^ercise  of  such  discretion.  People  ex  rel. 
Harris  v.  Commissioners  of  Land  Office,  149  N.  Y.  26,  43  N.  E. 
418. 

[3]  But  a  public  officer  invested  with  auditing  powers  has  no  right 
to  arbitrarily  refuse  an  audit,  and  where,  upon  the  conceded  facts, 
it  is  his  duty  to  make  such  audit,  they  are  of  a  ministerial  character, 
and  may  be  compelled  by  mandamus.  Matter  of  Troy  Press  Co.,  94 
App.  Div.  514,  88  N.  Y.  Supp.  115;  People  ex  rel.  Harris  v.  Com- 
missioners of  Land  Office,  149  N.  Y.  29,  43  N.  E.  418;  People  ex 
rel.  Empire  City  Trotting  Club  v.  State  Racing  Com.,  190  M.  Y.  33, 
82  N.  E.  723;  People  ex  rd.  Lodes  v.  Health  Dept.,  189  N.  Y.  187, 
82  N.  E.  187,  13  L.  R  A.  (N.  S.)  894.  Thus  mandamus  lies  against  a 
public  officer  when  there  is  a  clear  legal  right  and  he  refuses  to  per- 
form his  duty.  Matter  of  Dental  Society  v.  Jacobs,  103  App.  Div.  86, 
92  N.  Y.  Supp.  590;  People  ex  rel.  Lentilhon  v.  Coler,  61  App.  Div. 
223,  70  N.  Y.  Supt).  482;  People  ex  rd.  Gaslight  Co.  v.  Common 
Council,  78  N.  Y.  56. 

When  the  board  of  supervisors  refuses  to  audit  a  legal  claim  on 
the  ground  that  it  is  illegal,  mandamus  will  lie.  People  ex  rel.  Otsego 
County  Bank  v.  Supervisors,  51  N.  Y.  401;  Hull  v.  Supervisors,  19 
Johns.  259,  10  Am.  I>ec.  223.  And  the  writ  lies  where  there  is  no 
question  of  fact  as  to  amount  of  claim  and  the  rate  of  compensation  is 
fixed  by  undisputed  contract.  People  v.  Supervisors,  56  Hun,  459, 
461,  10  N.  Y.  Supp.  88;  Boyce  v.  Board  of  Supervisors,  20  Barb. 
294;  People  v.  Board  of  Supervisors,  89  App.  Div.  152,  155,  85 
N.  Y.  Supp.  284.  So,  also,  when  the  board  of  supervisors  refuse  to 
audit  a  claim;  not  on  the  ground  the  services  were  not  performed,  but 
upon  a  question  of  law  as  to  the  legality  of  the  claim,  mandamus  lies. 
Matter  of  Ramsdale  v.  Supervisors,  8  App.  Div.  550,  40  N.  Y.  Supp. 
840 :  People  v.  Board  of  Supervisors,  66  Hun,  633,  22  N.  Y.  Supp. 
1110  ;  People  ex  rel.  Slater  v.  Smith,  83  Hun,  432,  436,  31  N.  Y. 
Supp.  749. 

[4]  The  question,  therefore,  arises  whether  the  acts  here  sought 
to  be  enjoined  are  of  a  ministerial  character,  and  hence  may  be  com- 
manded by  mandamus.  This  involves  to  some  extent  the  nature  of  the 
duties  the  comptroller  is  required  to  perform.  The  county  comptroller 
holds  office  by  virtue  of  chapter  466,  Laws  of  1909,  an<i  his  duties 
are  now  defined  by  section  235  of  the  County  Law  (Consol.  Laws,  c. 
182N.Y.S.— 20 
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11),  which  provides  that  aU  accounts  and  claims  against  a  county  for 
work,  labor,  services,  merchandise,  or  materials  shall  be  filed  in  the 
office  of  the  county  comptroller  before  being  presented  to  the  board 
of  supervisors,  and  it  is  made  his  duty  to  examine  and  report  upon 
the  same  before  they  are  audited  and  ordered  paid  by  the  board,  and 
before  reporting  the  same  to  the  board  he  is  required  to  ascertain 
whether  such  accounts  or  claims  and  the  prices  therein  are  just 
and  true  and  are  in  accordance  with  the  contract  or  agreement  there- 
for, and  whether  such  work,  labor,  and  services  have  been  performed 
and  the  merchandise  or  materials  delivered.  He  is  required  to  at- 
tach to  such  claim  or  account  a  certificate  showing  the  result  of 
such  examination,  and  advise  an  allowance  or  rejection  of  the  same, 
and,  if  he  advises  a  rejection,  stating  the  reasons  therefor.  The  board 
of  supervisors  is  prohibited  from  auditing  any  claim  which  the  comp- 
troller advises  should  be  rejected,  except  upon  a  two-thirds  vote' of 
all  the  members  elected  to  the  board. 

In  view  of  the  duties  thus  enjoined,  it  seems  to  me  the  acts  sought 
to  be  performed  are  purely  of  a  ministerial  character,  involving  no 
discretion,  and  therefore  their  execution  may  be  compelled  by  manda- 
mus. Doubtless  the  comptroller  had  a  discretion  to  exercise  in  this 
case  in  determining  the  amount  and  value  of  the  woric  performed,  and 
whether  the  amotmt  asked  was  the  percentage  which  was  due  under 
the  contract;  but  his  refusal  is  not  placed  on  any  such' ground,  but 
on  the  sole  ground  of  illegality  in  the  contract  and  failure  to  give 
the  required  bond.  In  thus  pronouncing  upon  the  legality  of  the 
contract  the  comptroller  exceeded  the  powers  conferred  upon  him 
by  statute,  as  that  is  not  a  duty  which  he  is  required  to  perform. 
Therefore,  in  doing  so  the  comptroller  did  not  peHorm  judicial  duties 
of  a  discretionary  nature,  and,  as  his  return  concedes  the  amount  due 
under  the  contract,  the  duties  he  is  asked  to  perform  are  purely  of 
a  ministerial  character. 

[5]  But,  while  it  is  not  for  the  comptroller  to  pass  upon  the  validity 
of  a  contract,  yet,  if  such  contract  is  in  fact  invalid,  the  court  will 
not  command  him  to  act  upon  the  same.  People  ex  rel.  Canavan  v. 
Collis,  20  App.  Div.  341,  345,  46  N.  Y.  Supp.  727. 

[8]  This  brings  us  to  the  question  as  to  whether  oir  not  the  contract 
in  question  was  a  valid  agreement.  The  only  point  raised  by  the  comp- 
troller upon  this  subject  is  that  it  was  made  without  advertising  and 
competitive  bidding.  I  am  not  referred  to  any  statute  or  rule  of  law 
which  required  the  same  to  be  done  in  this  case,  but  am  referred  sole- 
ly to  the  local  laws  or  rules  adopted  by  the  board  itself  upon  that 
subject  It  is  provided  by  statute  (Laws  1908,  c.  418,  §  4)  that  boards 
of  supervisors  shall  have  power  to  enact  local  laws  or  rules  governing 
their  own  conduct  and  manner  of  doing  business.  Acting  under  the 
power  thus  conferred,  the  board  adopted  certain  regulations,  some  of 
which  they  denominated  local  laws  and  others  rules  and  orders. 
Among  the  local  laws  is  contained  section  6,  which  provides  that 
all  contracts  involving  expenditures  of  more  than  $200  should  only 
be  awarded  after  being  properly  advertised  by  the  board  while  in 
session  assembled,  while  among'  the  rules  and  orders  thus  adopted 
is  rule  53,  which  provides  that  no   standing  rule  or.  order  of  the 
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t>oard  shall  be  changed,  scfspendedi  or  rescinded  except  upon  one 
day's  notice,  and  the  affirmative  vote  of  two^thirds  of  all  the  members 
elected  to  the  board :  Provided,  however,  that  any  such  rule  or  order 
may  be  suspended  by  unanimous  consdit,  and  such  notice  shall  not 
be  required  on  the  last  day  of  the  session. 

It  is  conceded  that  this  contract  was  let  without  any  advertisement^ 
but  it  appears  from  the  petition,  and  is  iiot  controverted  by  the  re- 
turn, that  before  awarding  the  contract  the  provisions  of  section  6, 
requiring  such  advertisement,  were  duly  suspended  by  the  unanimous 
consent  of  the  board.  This,  I  think,  it  was  competent  for  the  board 
to  do.  It  seems  to  me  quite  clear  that  in  adopting  those  regulations 
the  words  "local  laws"  and  "rules"  and  "orders"  are  used  interchange- 
ably, and,  whether  they  be  called  one  name  or  the  other,  they  all 
refer  to  the  same  thing;  that  is,  the  r^ulation  and  government  of 
the  conduct  of  the  board  and  their  manner  of  doing  business.  Indeed, 
this  seems  to  have  been  the  intention  of  the  Legislature  in  conferring 
this  power  upon  the  board,  for  the  language  of  the  statute  is  "local 
laws  or  rules.*'  The  use  of  the  conjunction  "or"  dearly  shows  that 
the  words  were  both  used  in  the  same  sense.  This  is  all  the  statute 
authorizes  them  to  adopt,  and  this  is  all  such  local  laws  and  rules 
purport  to  do.  It  is  therefore  quite  immaterial  what  they  are  called, 
as  they  constitute  in  fact  such  rules  and  regulations,  and  nothing  else, 
and  could  therefore  be  properly  suspended  by  virtue  of  rule  53 
above  referred  to. 

[7]  It  follows  that  the  contract  in  question  was  lawfully  awarded 
to  petitioner,  and  the  relief  asked  should  not  be  withheld  on  the  ground 
that  the  same  is  illegaL  It  is  also  urged  in  opposition  to  the  writ  that 
the  petitioner  did  not  furnish  the  bond  required  by  the  contract.  This 
is  quite  true,  but,  as  there  is  no  requirement  that  such  a  bond  should 
be  given  aside  from  the  contract  itself,  the  board  of  supervisors,  by 
accepting  the  bond  which  was  executed,  and  permitting  the  petitioner 
to  proceed  with  the  work,  waived  the  giving  of  any  other  security. 

[•]  Counsel  for  the  comptroller  further  press  upon  me  the  gen- 
eral rule  that  mandamus  will  not  issue  where  there  is  a  remedy  at  law, 
and  that  a  suit  against  the  county  will  He  in  behalf  of  petitioner  for  the 
contract  breach  in  question.  I  do  not  think  such  a  suit  would  furnish 
the  petitioner  with  that  adequate  and  complete  remedy  to  which  he 
is  entitled.  He  has  already  performed  work  upon  the  contract  to  the 
amount  of  $M00»  and  by  its  terms  he  is  now  entitled  to  be  paid  85  per 
cent,  thereof,  or  $5,440.  To  compel  him  to  bring  an  action  and 
thus  turn  him  over  to  the  slow  process  of  the  law  would  practically 
nullify  this  provision  of  the  contract.  People  ex  rel.  Grannis  v.  Rob- 
erts, 45  App.  Div.  146,  153,  61  N.  Y.  Supp.  148. 

[9]  It  is  also  said  that  no  fund  has  been  provided  by  the  board  of 
supervisors  to  meet  this  claim.  This,  however,  is  no  reason  why  the 
writ  should  not  issue.  People  ex  rel.  Hasbrouck  v.  Board  of  Super- 
visors, 22  How.  Pr.  71.  The  question  whether  the  board  of  supervi- 
sors acted  improvidently  in  awarding  the  contract,  and  whether  it 
will  result  in  a  waste  of  the  public  funds,  is  not  presented  here.  Such 
a  question  can  only  arise  in  another  form  of  action.  The  petitioner  is 
therefgre  eitided  to  a  peremptory  writ  of  mandamus,  commanding- 
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the  comptroller  to  iaudit  and  aUow  the  daim  in  questk>n  and  certify 
the  same  to  the  board  of  supervisors  of  Oneida  county  for  such 
action  on  their  part  as  the  case  may  warrant 

[10]  The  writ  is  also  asloed  to  compel  the  comptroller  to  sign  the 
warrant  which  was  drawn  on  the  county  treasurer  by  the  clerk  and 
chairman  of  the  board;  I  am  not  referred  to  any  statute  or  rule 
which  requires  the  comptroller  to  sign  such  warrants;  but,  assuming 
such  to  be  his  duty,  it  should  not  be  commanded  in  this  case,  because, 
first,  the  board  had  no  right  to  act  upon  the  claim  in  advance  of  the 
audit  by  the  comptroller ;  and,  second,  the  warrant  did  not  conform  to 
the  statute  in  that  it  did  not  state  the  fund  a^inst  which  the  same 
was  drawn.  County  Law,  §■  235;  So  far,  therefore,  as  the  warrant  is 
concerned,  the  writ  is  denied. 

[1iy  As  to  the  board  of  supervisors,  there  is  no  proof  that  it  has 
refused  to  stndit  and  allow  the  petitioner's  claim,  and  besides  such 
an  act  in  advance  of  the  report  by  the  comptroller  would  be  premature. 
As  to  such  board  the  petition  is  dismissed. 

[12]  Allowance  of  costs  in  this  proceeding  is  discretionary,  and 
therefore,  as  only  part  of  the  relief  asked  for  is  granted,  following  the 
well-settled  rule  in  equity,  no  costs  should  be  allowed  to  either  party. 
Law  V.  McDonald,  9  Hun,  23;  Barker  v.  Laney,  7  App.  Div.  352,  40 
N.  Y.  Supp.  66;  New  York,  L.  E.  &  W.  R.  Co.  v.  Carhart,  1  N.  Y. 
St.  Rep.  435. 

Ordered  accordingly. 

<112  Misc.  Rep.  12)       • 

KUYKENDALL  v.  KtJTKENDALL  el  al. 

(Supreme  Court.  Special  Term,  Tioga  County.    March  Term,  1820.) 


1.  Marriage  «»>M(1)-— Parent  nay  sue  to  amml  marriage  of  Infant  below  afo 

of  eonsent. 

Under  Code  Cir.  Proc.  §  1744,  and  in  view  of  the  legislative  history 
thereof,  a  parent  has  the  right  to  maintain  an  action  to  annul  a  child's 
marriage,  where  the  child  had  not  reached  the  age  of  consent. 

2.  Marriage  <@=»60(5) — ^Parties  to  marriage  necessary  parties  toiMtfenfs  ae- 

tion  to  annul  marlage. 

In  parent's  action  to  annul  marriage  of  child  under  age  of  consent,  un- 
der Code  Cir.  Proc.  §  1744,  the  parties  to  the  marriage  must  be  made 
parties  to  the  action. 

3.  Marriage  ^a^37.— May  Im  ratified  on  eldld's  reaching  preserlbed  statotory 

age. 

A  party  who  has  married  while  under  age  of  consent  can  ratify  the  mar* 
riage  on  reaching  the  prescribed  statutory  age. 

4.  Costs  ^=»12— Not  awarded  In  parents'  action  against  Infant  defendant  to 

annul  marriage. 

In  parents*  action  against  an  infant  defendant  for  annulment  of  mar- 
riage of  parents'  child,  contracted  while  under  age  of  consent,  the  court, 
in  annulling  a  marriage,  wlU  withhold  costs. 

Action  by  Theodore  P.  Kuykendall  against  Theodore  H.  Kuyken- 
dall  and  another.  On  demurrer  to  the  complaint.  Demurrer  over- 
ruled, and  judgment  ordered  for  plaintiff. 

^=s»For  other  casea  see  same  topic  &  KS7-NUMBBK  in  all  Key-Numbered  Dlgeets  A  indexes 
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Nathan  Turk,.  o£  Candor,  for  plaintifi. 

Lynch  &  Clifford,  o£  Owego,  for  defendant  Theola  Beck  Kuy-. 
kendall.  - 

TUTHILL,  J.  This  action  is  brought  to  annul  the  marriage  of 
the  defendants;  the  plaintiff  being  the  father  of  the  defendant  Theo- 
dore H.  Kuykendall,  who  is  alleged  to  have  been  under  18  years  of 
age  at  the  time  of  the  marriage.  The  defendant  Theola  Beck  Kuy- 
kendall, by  her  guardian  ad  litem,  demurs  to  the  complaint  on  sev- 
eral grounds;  but  the  legal  question  involved  is  whether  the  plain- 
tiff has  legal  capacity  to  sue.  The  plaintiff's  right  to  maintain  the 
action  is  predicated  upon  section  1744  of  the  Code  of  Civil  Procedure, 
which  says  in  part:  « 

''An  action  to  anmU  a  marriage  *  *  *  on  the  ground  tbat  one  of  tb^. 
parties  bad  not  obtained  the  age  of  legal  consent  *  *  *  may  be  maintain- 
ed by  the  Infant,  or  by  either  j>arent  of  the  infant,  or  by  the  guardian  of  the 
infant's  person ;  or  the  court  may  allow  the  action  to  be  maintained  by  any 
person,  as  the  next  friend  of  tbe  infant.** 

By  the  common  law : 

"If  a  boy  under  14  or  a  girl  under  12  years  of  age  marries,  this  muhriage 
is  only  inchokte  and  imperfect;  and,  when  either  of  them  oomes  to  the  age 
of  consent  aforesaid,  they  may  disagree  and  declare  the  marriage  void,  with- 
out any  divorce  or  sentence  in  the  spiritual  court.*'    1  Blackstone,  *436,  *437. 

The  Revised  Statutes  advanced  the  age  of  consent  to  17  years  for 
males  and  14  years  for  females  (2  R.  S.  pt.  2,  c.  8,  tit.  1,  §  2),  and  also 
provided  by  section  21  of  article  second: 

"A  bill  to  annul  marriage  on  the  ground  that  one  of  the  parties  was  under  the 
age  of  legal  consent,  may  be  brought  by  the  parent  or  guardian  entitled  to  the 
custody  of  such  minor,  or  by  next  friend  of  such  minor.'* 

This  provision  is  the  derivation  of  section  1744  of  the  Code.  Mr. 
Throop,  in  his  notes  to  this  section,  says: 

"Section  21,  amended  so  as  to  remove  the  obscurities  of  the  original,  as  to 
the  person  entitled  to  maintain  the  action.  The  annulling  of  the  marriage  may 
be  a  matter  of  such-paran^ount  importance  to  the  Infant  and  his  or  her  family 
that  no  technical  obstacles  should  be  allowed  to  stand  in  the  way  of  the 
power  of  the  court  to  grant  relief ;  and  therefore  sound  policy  seems  to  require 
that  the  obscurities  of  the  statute  should  be  cleared  up,  by  enlarging  the  right 
to  maintain  the  action,  as  is  done  by  the  amendment."  Throop's  Annotated 
Ck>de  of  Civil  Procedure,  cc.  1-22. 

[1,2]  It  would  seem  to  have  been  the  intention  of  the  Legislature 
to  give  a  parent  the  right  to  maintain  an  action  to  annul  a  child's 
marriage  where  the  infant  had  not  reached  the  age  of  consent.  I  do 
not  find  that  the  right  of  a  parent  to  maintain  an  action  of  this  char- 
acter has  heretofore  been  questioned.  There  are  cases  holding  that 
the  parties  to  the  marriage  must  be  parties  to  the  action,  and  such 
determination  is  most  reasonable  and  logical.  Fero  v.  Fero,  62  App. 
Div.  470,  70  N.  Y.  Supp.  742;  Wood  v.  Baker,  43  Misc.  Rep.  310 
88  N.  Y.  Supp.  854. 

[3]  The  argument  of  the  learned  counsel  for  the  demurring  de- 
fendant that  the  party  under  age  has  the  privilege  of  ratifying  the 
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marriage  upon  reaching  the  prescribed  statutory  age  is  not  questioned, 
and  if  such  is  his  desire  he  could  so  answer  and  ask  judgment  accord- 
ingly. Allerton  v.  Allerton,  104  Misc.  Rep.  627,  172  N.  Y.  Supp. 
152;  Marone  v.  Marone,  105  Misc.  Rep.  371,  174  N.  Y.  Supp.  151; 
Magee  v.  Nealon,  108  Misc.  Rep.  396,  177  N.  Y.  Supp.  517.  In  the 
case  last  cited,  Magee  v.  Nealon,  the  opinion  states : 

"This  court  has  entire  jurisdiction  and  in  its  determination  must  proceed  as 
a  court  of  equity,  granting  or  withholding  the  desired  relief  as  justice  requires 
(Berry  v.  Berry,  ISO  App.  Div.  63),  except  under  certain  specified  contingen- 
cies, when  the  marriage  in  no  event  can  be  a^muUed  (Code  €^7.  Proc.  i  1744)." 

A  case  can  be  conceived,  however,  where  children  of  immature 
years,^  under  the  age  of  consent  and  without  judgment,  might  marry 
and  Be  unwilling  to  ask  that  a  sentence  of  nullity  be  declared  as 
to  their  unwise  act,  yet  under  such  circumstances  a  parent  would 
not  only  be  justified,  but  it  would  be  dearly  a  moral  and  parental 
duty  to  have  the  marriage  annulled,  and  I  believe  the  law  has  been 
formulated  to  meet  such  and  similar  exigencies. 

[4]  The  demurrer  is  overruled,  but,  as  the  question  involved  is 
somewhat  novel  and  arises  between  an  infant  defendant  and  a  parent, 
costs  are  withheld.  Findings  and  a  judgment  may  be  prepared  in 
accordance  with  this  memorandum. 


(191  App.  DtT.  704) 

EVANS  T.  UNITED  STATES  RAILROAD  ADMINISTRATION  el  aL 

(Supreme  Ck>urt,  AppeUate  Division,  Third  Department    May  5,  19%.) 

Commerce  ^=^27(6)— Brakeman  on  car  carrying  Interstate  freight  l«  en- 
gaged in  "interstate  eommeree"  where  loading  an  intrastate  shipment. 

A  brakeman  on  an  intrastate  train,  which,  however,  carried  interstate 
freight,  is  to  be  deemed  engaged  in  ''interstate  commerce,"  where  he  was 
injured  in  attempting  to  load  onto  the  train  a  barrel  of  oil  for  intra- 
state shipment ;  the  interstate  commerce  character  of  his  employment  not 
changing  according  to  whether  he  was  handling  interstate  or  intrastate 
freight 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Vint  and 
Second  Series,  Interstate  Gommerce.] 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  for  compensation  made  under  the  Work- 
men's Compensation  Act  (Consol.  Laws,  c  67)  of  John  R.  Evans 
against  the  United  States  Railroad  Administration  (New  York  Central 
Railroad);  Walker  D.  Hines,  as  Director  General  of  Railroads,  em- 
ployer and  self-insurer.  From  an  award  for  claimant,  the  employer 
and  self-insurer  appeals.     Reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD,- 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ, 

Visscher,  Whalen  &  Austin,  of  Albany,  for  appellant. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

^=9Fo7  Other  cases  see  same  topic  &  KEY-NUMB  BR  in  all  Key-Numbered  Digests  &  Indexes 
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HENRY  T.  KELLOGG,  J.  The  claimant  was  a  brakeman  on  a 
local  freight  running  between  Watertown  and  Ogdensburg.  The 
train  was  made  up  of  intrastate  cars,  but  carried  a  few  packages  of 
interstate  freight.  It  was  the  duty  of  the  claimant,  in  addition  to 
his  work  as  brakeman,  to  act  as  flagman  to  warn  other  trains,  to  assist 
in  switching  cars  taken  from  or  to  be  added  to  his  train,  and  to  help  in 
loading  or  unloading  less  than  carload  freight  at  various  way  stations. 
At  the  time  of  the  infliction  of  the  injury  complained  of  the  train  had 
stopped  at  Philadelphia,  N.  Y.,  alongside  a  freight  car  standing  on  a 
switch.  The  claimant  had  gone  aboard  this  car,  and  was  handling  a 
barrel  of  oil,  when  another  barrel  fell  against  his  hand,  injuring  one 
of  his  fingers,  so  that  amputation  afterwards  became  necessary. 

It  was  the  purpose  of  the  claimant  to  roll  the  barrel  from  the  car 
in  which  he  was  working  over  a  plank  into  a  car  of  his  own  train. 
As  the  local  train  carried  interstate  as  well  as  intrastate  freight,  it 
is  not  doubted  that  the  claimant  was  generally  employed  in  inter- 
state transportation.  It  is  urged,  however,  that  at  the  moment  the 
duties  of  the  claimant  were  not  interstate,  for  the  reason  that  he  was 
transferring  an  intrastate  package  from  a  stationary  car,  for  ship- 
ment upon  the  train  to  a  local  point.  It  has  been  held  that  a  brake- 
man  on  a  train  containing  both  intrastate  and  interstate  cars,  while 
•  engaged  in  cutting  out  from  the  train  an  intrastate  car,  in  order  that 
the  train  might  proceed  upon  its  interstate  journey,  is  engaged  in 
interstate  commerce.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Carr,  238  U. 
S.  260,  35  Sup.  a.  780,  59  L.  Ed.  1298.  If  the  cutting  out  of  an 
intrastate  car  from  an  interstate  train  is  interstate  work,  then  the 
work  of  adding  such  a  car  to  such  a  train,  performed  by  a  brakeman 
upon  tfic  train,  must  also  be  interstate.  Consequently  the  work  of 
removing  an  intrastate  package  from  a  car  of  such  a  train,  or  of 
transferring  an  intrastate  package  to  such  a  car,  when  performed  by 
one  of  the  brakemen  of  the  train,  must  equally  well  be  interstate. 
The  transfer  of  the  package  might  originate  an  intrastate  shipment, 
but  it  would  likewise  serve  an  interstate  purpose,  for  the  transporta- 
tion of  interstate  packages  could  not  proceed  until  the  transfer  was 
complete. 

It  would  introduce  great  confusion  if  it  were  held  that  whenever  a 
brakeman  on  an  interstate  train  laid  hands  upon  an  intrastate  pack- 
age, or  whenever  a  conductor  of  such  a  train  took  up  a  ticket  from  an 
intrastate  passenger,  the  interstate  character  of  the  employment  would 
momentarily  be  lost,  to  be  again  resumed  at  a  subsequent  moment, 
so  that  duties  would  be  constantly  shifting  back  and  forth  between  in- 
terstate and  intrastate  work.  It  seems  to  me  that  the  general  duty 
of  furthering  interstate  transportation  continues  to  engage  a  train- 
man, even  Aoiigh  the  train  stops  in  order  that  he  may  load  on  an  in- 
trastate package.  For  these  reasons,  the  award  to  claimant  for  the 
injury  to  his  faxger  should  be  reversed. 

The  award  is  reversed,  and  the  claim  dismissed.  All  concur,  ex- 
cept JOHN  M.  KELLOGG,  P.  J.,  who  dissents. 
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£LM  COSTUME  CO^  lac^  v.  B.  EDMUND  DAYID,  Ine. 

(Snpreme  Court,  Appellate  Term,  First  Department     May  13,  1920.) 

Witnesses  ^=^406— Evidence  tending  to  impeaeli  statement  by  witness  on 
eross-examination  held  erroneously  excluded. 

In  buyer's  action  for  breach  of  contract  to  sell  and  deliver  merchan- 
dJjse,  where  It  appeared  that  part  of  the  merchandise  had  been  replaced 
as  being  defective,  and  defendant's  witness  testified  that  the  merchandiae 
which  plaintiff  had  returned  was  perfect,  It  was  error  to  exclude  a  credit 
memorandum  from  defendant,  allowing  a  certain  amount  for  **poor  fin- 
ish"; such  evidence  clearly  tending  to  Impeach  witness'  testimony  that 
the  pieces  returned  were  perfect. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Elm  Costume  Company,  Inc.,  against  B.  Edmund 
David,  Incorporated.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Morse  S.  Hirsch,  of 
New  York  City,  of  counsel),  for  appellant. 
Adam  Wiener,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiff  appeals  from  a  judgment  in  favor  of  defend^uit, 
entered  on  the  verdict  of  a  jury  in  an  action  brought  to  recover  dam- 
ages for  breach  of  a  contract  to  sell  and  deliver  merchandise.  By 
the  contract  the  defendant  agreed  to  sell  and  deliver  to  plaintiff  29 
pieces  of  satin  crepe,  and  20  of  said  pieces  were  delivered,  accepted, 
and  paid  for,  and  the  action  is  brought  to  recover  damages  for  failure 
to  deliver  the  remaining  9  pieces  of  merchandise  called  for  by  the 
contract.  The  answer  admitted  the  contract,  denied  each  and  every 
other  allegation  of  the  complaint,  and,  as  a  separate  defense,  alleged 
delivery  of  all  the  merchandise  called  for  by  the  contract,  land  that  it 
was  ready  and  willing,  at  all  the  times  set  forth  in  said  answer,  to 
carry  out  the  terms  of  said  contract. 

At  the  trial  it  appeared  that  defendant  actually  delivered  to  plain- 
tiff about  30  pieces  of  crepe,  of  which  10  pieces  were  returned  by 
plaintiff  to  defendant  as  defective,  and  plaintiff's  witness  testified  that 
defendant  accepted  the  same,  actually  replaced  and  delivered  1  piece,, 
and  offered  to  replace  3  other  pieces.  Defendant's  salesman  testified 
on  cross-examination  that  there  was  no  agreement  between  him  and 
plaintiff  that  any  pieces  of  merchandise  were  to  be  replaced,  as  claim- 
ed by  defendant.  Another  of  defendant's  witnesses  testified  that  the 
merchandise  which  the  plaintiff  returned  was  perfect. 

On  rebuttal,  plaintiff  proved  the  receipt  of  a  credit  memorandum 
from  the  defendant  containing  the  following  clause:  "Poor  finish 
220,  203.50."  This  memorandum  was  offered  in  evidence  by  plaintiff^ 
but  was  excluded  by  the  court  on  the  ground  that  it  was  not  rebuttal, 
to  which  ruling  an  exception  was  duly  taken.  The  exclusion  of  the 
memorandum  constituted  reversible  error,  as  it  clearly  tended  to  im- 
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peach  the  testimony  of  defendant's  witness  that  the  pieces  returned 
by  plaintiff  to  defendant  were  perfect. 

In  Ankersmit  v.  Tuch,  114  N.  Y.  51,  20  N.  E.  819,  the  Court  of 
Appeals,  in  reversing  a  judgment  in  favor  of  defendant  on  Ae  ground 
that  the  evidence  offered  in  rebuttal  was  improperly  excluded,  said: 

**The  court  at  General  Term  held  that  the  statement  made  to  Bon  and 
others  was  competent  as  eyldeDce  in  chief,  and  that  the  plalntlffis,  having 
rested  without  introducing  it,  left  its  subsequent  admission  discretionary 
wltn  the  trial  court,  an<L  conseqtuently,  that  the  exception  to  its  exclusion 
was  not  well  taken.  ♦  *  •  But  a  party  has  the  right  to  impeach  or  dis- 
credit the  testimony  of  an  opponent,  and  such  evidence  is  always  comx)etent. 
He  may  contradict  the  testimony  of  a  witness  as  to  any  matters  upon  which 
he  has  been  called  to  give  evidence  in  chief,  provided  it  is  not  collateral  to 
the  issue.*' 

Again,  in  Winchell  v.  Winchell,  100  N.  Y.  159,  2  N.  E.  897.  the 
court,  in  passing  upon  the  admissibility  in  rebuttal  of  like  evidence, 
said: 

"The  evidence  was  clearly  admissible  in  rebuttal  for  the  purpose  of  con- 
tradicting the  testimony  of  the  defendant  to  the  effect  that  no  payment  had 
been  made  and  impeaching  his  eredibiUty/' 

See,  also,  Crowley  v.  See,  63  Misc.  Rep.  347,  117  N.  Y.  Supp.  101. 
The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 


ilBCHBR  V.  INTERNATIONAL  BY.  CO. 

(Supreme  Court,  Special  Term,  Erie  Ck>unty.    June  2,  1020.) 

NegUgenee  <9»>90— Borrower's  contributory  nogUgmoe  not  imputaUe  to  lender 
of  OToperty  damaged  through  neglU;ence  <^  third  party. 

Wbere  automobUe  was  lent  for  use  in  borrower's  business,  and  was 
damaged  through  negUgenee  of  a  street  railway  company,  borrower's 
own  negligence  contributing  to  injuries,  owner  of  car,  on  account  of 
principle  of  liability  of  joint  tort-feasors,  can  nevertheless  recover  for 
damage  from  the  street  raUway  company ;  the  negligence  of  the  borrower 
not  being  imputed  to  him. 

Appeal  from  City  Court  of  Buffalo. 

Action  by  George  F.  Fischer  against  the  International  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Frederick  R.  Twelvetrees,  of  Cohoes,  for  appellant. 
Ralph  Taylor,  of  Buffalo,  for  respondent. 

WHEELER,  J.  The  record  shows  the  plaintiff  was  the  owner  of 
an  automobile,  which  he  permitted  one  Dritsan  to  use  in  Dritsan's 
own  business.  While  Dritsan  was  running  this  automobile  on  busi- 
ness of  his  own,  he  had  a  collision  with  a  streej  car  of  the  defendant, 
in  which  the  automobile  was  damaged.     Fischer,  the  owner  of  the 
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machine^  sued  the  defendant  for  the  damages  sustained  by  the  auto- 
mobile. The  trial  court  found  as  matter  of  fact  that  both  the  defend- 
ant and  Dritsan,  who  operated  the  machine,  were  guilty  of  negligence. 
The  question  presented  to  this  court  for  review  is  whether  the  con- 
tributory negligence  of  Dritsan  prevents  a  recovery  %  against  the  In- 
ternational Railway  Company  for  its  negligence.  The  contention  of 
ihe  railway  company  is  that  the  negligence  of  Dritsan  is  imputable 
to  Fischer  the  plaintiff. 

The  question  is  an  interesting  one,  in  view  of  the  conflicting  de- 
cisions of  the  courts  of  various  states.  Dritsan  was  the  bailee  of  the 
plaintiff,  Fischer.  In  some  jurisdictions  it  has  been  held  that  the 
bailee  stands  in  the  shoes  of  the  bailor,  and  if  the  bailment  is  injured 
by  the  negligence  of  a  third  party,  to  which  the  negligence  of  the 
bailee  contributes,  there  can  be  no  recovery  by  the  bailor  against  the 
third  party.  To  this  effect  are  the  cases  of  Welty  v.  Ind.,  etc.,  R.  Co., 
105  Ind.  55,  4  N.  E.  410;  Moore  v.  Stetson,  96  Me.  197,  52  Atl. 
767;  Illinois  Central  R.  Co.  v.  Sims,  77  Miss.  325,  27  South.  527, 
49  L.  R.  A.  322;  Puterbaugh  v.  Reasor,  9  Ohio  St  484;  Forks  Tp. 
v.  King,  84  Pa.  239;  Texas  R.  Co.  v.  Tankersley,  63  Tex.  57.  On 
the  other  hand,  plaintiff's  cdunsel  cites  the  following  cases  as  holding 
the  contrary  doctrine,  viz. :  New  York,  etc.,  R.  R.  Co.  v.  New  Jersey 
Electric  Railway  Co.,  60  N.  J.  La\y,  338,  38  Atl.  828,  43  L.  R.  A. 
849,  and  cases  cited  in  the  opinion  in  that  case;  also  Currie  v.  Con- 
solidated Ry.  Co.,  81  Conn.  383,  71  Atl.  356;  Gibson  v.  Bessemer 
&  L.  E.  R.  R.  Co.,  226  Pa.  198,  75  Atl.  194,  27  L.  R.  A.  (N,  S.) 
689,  18  Ann.  Cas.  535 ;  Van  Tile  on  Bailments  and  Carriers,  §  i:». 
Plaintiff's  counsel  also  calls  the  court's  attention  to  the  line  of  cases  in 
this  state  holding  that,  where  the  owner  of  a  motor  car  permits  its 
use  by  another  exclusively  for  the  borrower's  benefit  or  pleasure,  the 
owner  is  not  responsible  for  the  negligence  of  the  borrower  in  its 
operation.  Van  Blaricom  v.  Dodgson,  220  N.  Y,  111,  115  N.  E. 
443,  L.  R.  A.  1917F,  363,  Clawson  v.  Pierce-Arrow  Motor  Car  Co., 
182  App.  Div.  172,  170  N.  Y.  Supp.  310,  and  many  other  decisions. 

We  think  the  case  now  up  for  review  must  be  decided  on  broad 
general  principles.  Dritsan  was  not  in  any  sense  the  agent  for  the 
plaintiff.  He  was  not  engaged  in  the  plaintiff's  business  at  the  time 
of  the  accident.  As  the  borrower  ahd  bailee  of  the  plaintiff's  prop- 
erty, he  owed  the  duty  to  the  plaintiff  to  handle  the  machine  with 
care,  and  if  the  machine  was  damaged  by  his  negligence  the  bailee 
became  responsible  to  the  bailor  for  his  acts.  But  the  fact  that  the 
bailor  had  or  has  a  cause  of  action  against  the  bailee  certainly  ought 
not  to  deprive  the  plaintiff  of  a  cause  of  action  against  a  third  party 
whose  acts  also  contributed  to  the  injury.  To  say  that,  where  an  in- 
jury is  occasioned  by  the  joint  negligence  of  the  bailee  and  a  third 
party,  the  bailor  must  look  to  the  bailee  alone  is  to  ignore  the  well- 
recognized  rule  that  joint  tort-feasors  are  jointly  and  severally  liable 
for  the  consequences  of  their  torts.  The  injured  party  may  sue  both 
jointly,  or  each  separately. 

The  doctrine  is  so  elemental  that  it  is  difficult  to  see  how  a  different 
conclusion  in  this  case  could  have  been  reached.     As  was  said  in 
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New  York,  etc.,  R.  R.  Co.  v.  New  Jersey  Electric  Railway  Co.,  60 
N.  J.  Law,  338,  38  Atl.  828,  43  L.  R.  A.  849: 

"In  a  contract  of  bailment  of  things,  for  hire,  the  bailor  Is  not  responsible 
to  a  third  party  for  injuries  occurring  to  such  third  party  by  reason  of  tne 
negligent  use  of  the  thing  hired  by  the  bailee,  nor  for  the  negligence  of  the 
servants  of  the  bailee  in  respect  thereto.  The  bailee  does  not  stand  in  the 
place  of  the  bailor,  nor  represent  him  in  such  relation  as  to  render  the  bailor 
liable  f of^such  injuries,  nor  are  the  servants  of  the  bailee  the  servants  of  the 
bailor,  or  in  any  sense  acting  for  him,  and  the  contract  of  bailment  is  in 
so  far  entirely  an  independent  one,  and  the  liabilities  of  the  bailor  and  bailee 
to  third  parties  are  essentially  independent  of  each  other." 

In  Rockland  Lake  Trap  Rock  Co.  v.  Lehigh  Valley  R.  R.  Co.,  115 
App.  Div.  628,  101  N.  Y.  Supp.  222,  a  scow  lashed  to  the  side  of 
a  tug,  which  was  towing  it,  was  injured  in  a  collision  with  another 
tug  owned  by  the  defendant,  and  it  was  held  that  the  owner  of  the 
injured  tug  was  entitled  to  recover,  notwithstanding  the  concurrent 
negligence  of  the  towing  tug.  In  the  course  of  the  opinion  in  that 
case  Mr.  Justice  Woodward  said : 

"Ic  has  been  well  said  that  there  can  be  no  such  thing  as  imputable  neg- 
ligence, except  in  cases  where  that  privity  which  exists  in  law  between  mas- 
ter and  servant  and  principal  and  agent  is  i|ound.  In  order  that  the  neg- 
ligence of  one  person  be  properly  imputable  to  another,  the  one  to  whom  It  is 
Impnted  must  stand  in  such  a  relation  of  privity  to  the  negligent  person  that 
the  maxim  'qui  facit  per  allum,  facit  pec  se,'  is  directly  applicable." 

It  certainly  would  seem  logical  that,  where  the  owner  of  property 
loaned  is  not  liable  to  third  parties  for  the  negligence  of  the  bailee, 
the  converse  of  the  proposition  should  obtain,  and  that  such  negli- 
gence, when  contributory  to  the  negligence  of  third  parties,  shoul3 
not  absolve  the  third  parties  from  liability  to  the  owner  of  property 
damaged. 

The  appellant  cites  the  case  of  Arctic  Fire  Insurance  Co.  v.  Austin, 
69  N.  Y.  470,  25  Am.  Rep.  221,  as  sustaining  the  contention  of  the 
defendant.  There  a  cargo  of  grain  was  shipped  by  boat,  and  owing 
to  negligence  in  the  operation  of  another  boat  the  cargo  was  dam- 
aged. There  was  evidence  that  the  accident  was  occasioned  in  part 
by  the  negligence  of  the  master  of  the  boat  czrrymg  the  grain,  and  the 
court  held  such  contributory  negligence  a  defense.  That  decision 
seems  to  have  been  based  on  the  ground  that,  owing  to  the  peculiar 
relation  existing  between  the  shipper  and  carrier  (where  the  carrier 
practically  insured  safe  delivery  to  the  consignee)  the  carrier  became 
the  agent  of  the  shipper.  In  the  course  of  the  opinion  Judge  Allen 
said : 

"The  possession  of  the  carrier  is  that  of  the  merchant  shipper;  he  is  the 
bailee,  and  quasi  the  agent  of  the  shipper.  Whatever  he  does  in  the  course  Of 
the  service  and  bailment  he  does  as  the  agent  and  representative  of  the  owner, 
and,  if  so,  aU^  the  consequences  of  the  negligence  of  the  carrier  will  be  visited 
upon  the  owner  of  the  freight  to  the  extent  of  depriving  him  of  any  remedy 
over  SLgain»t  a  third  party  for  losses  to  which  the  carrier,  by  his  wrongful  or 
negligent  act,  has  contributed." 

Whatever  may  be  claimed  for  the  case  of  Arctic  Fire  Ins.  Co.  v. 
Austin,  we  think  its  application  should  be  confined  to  the  particular 
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facts  there  presented,  and  not  extended  to  a  case  like  that  now  under 
consideration,  where  no  possible  agency  can  be  claimed  to  exist. 

We  are  of  the  opinion  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

So  ordered. 


(102  App.  Dir.  350) 

ANDBEW  GULICK  &  CO.,  Inc.,  t.  CYCLEMOTOR  CORPORATION. 

(Supreme  Ck>urt,  Appellate  Divifilon,  First  Department    May  28,  1920«) 

1.  Principal  and  agent  ^=>41 — Question  whether  seller  to  ezeluslTe  agent 

broke  eontraet  impropeily  submitted,  because  contract  did  not  impose  dntr. 

Where  a  contract  appointitng  plaintiff  as  sole  agent  to  sell  defendanrs 
cyclemotors  in  a  foreign  country  merely  required  defendant  to  ship  the 
cyclemotors  to  some  American  port  and  furnish  them  free  alongside  boat, 
with  such  documents  as  were  necessary  to  authorize  plaintiff  to  take  the 
goods  and  export  them«  if  it  chose,  it  was  error  to  submit  to  the  jury  the 
question  whether  defendant  broke  the  contract  by  falling  to  furnish  an 
ocean  bill  of  lading. 

2.  Principal  and  agent  ^=s»33— Refusal  of  exclusive  agent  of  manufacturer  to 

accept  shipment  Jnstifies  rescission. 

Where  the  exclusive  selling  agent  of  cyclemotors  refused  two  ship- 
ments, the  seller  was  authorized  to  rescind. 

3.  Principal  and  agent  ^=>33 — ^Refusal  of  exelufiive  agent  of  manufaetorer  to 

accept  draft  for  price  Justifies  rescission. 

Where  a  seller  shipped  goods,  which  exclusive  selling  agent  intended  to 
export  under  an  inland  bill  of  lading  accompanied  by  a  sight  draft,  as  it 
was  authorized  to  do  under  the  contract,  the  agent's  refusal  to  accept  the 
draft  authorized  the  seller  to  cancel  the  contract 

4.  Principal  and  agent  ^=>41— Agent  making  default  not  entitled  to  recover 

profits,  though  he  transferred  agency. 

Where  plaintiff  was  appointed  sole  agent  for  the  sale  of  defendant's 
cyclemotors  in  a  foreign  country,  and  transferred  such  agency  to  a  third 
party  under  an  agreement  entitling  him  to  a  specified  profit  on  each 
cyclemotor  sold,  but  plaintiff  made  default  under  its  contract  with  ae- 
fendant  by  refusing  shipments  and  refusing  to  accept  a  draft  for  the 
price,  no  liability  survived  to  it  for  such  profit,  notwithstanding  the  at- 
tempted transfer  of  the  agency. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Andrew  Gulick  &  Co.,  Incorporated,  against  the  Cy- 
clemotor Corporation.  From  a  judgment  in  favor  of  plaintiff  on  a 
verdict  for  $2,280,  and  from  an  order  denying  a  new  trial,  defend- 
ant appeals.     Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Joseph  M.  Allen,  of  New  York  City,  for  appellant, 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Terence 

J.  McManus,  of  New  York  City,  of  counsel,  and  Walter  A,  Lynch, 

of  New  York  City,  on  the  brief),  for  respondent 

SMITH,  J.  The  vacillating  conduct  of  both  parties  in  this  action 
has  very  much  confused  the  issue.  Defendant  made  a  contract  with 
plaintiff,  appointing  the  plaintiff  the  sole  agent  in  Norway  to  sell  cyde- 

^s^For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key 'Numbered  Digests  ft  Indexes 
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motors  msinaf actqred  ky  tfar^elendmt.  Flamtiff .  contracted  to  bay  a 
certain  numWr  o£  the  machines.  The  'plaintiflF  transferred  the  exr 
elusive  agency  to  sell  in  Norway  to.  Schiander  &  Co.,  under  an  agree- 
ment with  Schiander  by  which  plaintiff  was  to  have  $2.28  for  each 
eyclemotor  sold.  This  action  is  brought  to  recover  this  amoont  upon 
the  cyclemotor3  plaintiff  agmed  to  purchase. 

[1]  Schiander  opened  a  credit  in  the  Bank  of  Commerce  in  New 
York,  but  conditioned. the  credit  upon  the  furnishing  by  tiie  defend- 
ant of  an  ocean  bill  of  ladhig.  That  was  stipulated  between  this 
plaintiff  and  Schiander,  bgt  it  was  not  included  in  the  contract  be- 
tween the  defendant  and  the  plaintiff.  Both  by  the  reading  of  the 
contract  between  the  plaintiff  and  the  defendant  and  Ijy  the  practical 
interpretatipn  given  thereto  by  the  parties  thereafter,  all  the  de- 
fendant was  required  to  do  was  to  ship  the  cydemotors  to  some 
American  port  and  furnish  them  f ree  aloi^side  boat,  with  such  docu- 
ments as  were  necessary  to  authorize  the  plaintiff  to  take  the  goods  and 
export  them,  if  it  chose.  In  a  single  instance  the  defendant  offered 
to  get  the  ocean  bill  of  lading,  but  that  was  a  single  instance  only, 
and  was  so  stated  in  the  offer  made.  The  plaintiff  apparently  recog- 
nized that  the  defendant  was  under*  no  such  obligation  and  promised 
to  have  the  terms  of  the  credit  in  the  Bank  of  Commerce  changed,  so 
as  to  authorize  payment  upon  the  furnishing  of  an  inland  bill  of 
lading;  but  this  never  was  dcMie.  The  question  was  submitted  to 
the  jury  as  to  whether  the  defendant  had  broken  its  contract  by  fail- 
ing to  furnish  an  ocean  bill  of  lading.  This  was  improperly  sub- 
mitted to  the  jury,  because,  as  a  matter  of  law,  under  the  contract 
itself  and  the  practical  int€?tpretation  given  thereto  by  the  parties,  the 
defendant  was  under  no  such  obligation. 

[2,3]  Assuming,  then,  that  the  defendant  was  under  no  obliga- 
tion to  furnish  an  ocean  bill  of  lading,  the  question  still  remains  as 
to  whether  the  defendant  violated  its  contract.  Two  shipments  had 
been  refused  by  the  plaintiff.  This  authorized  a  rescission  of  the 
contract  by  the*  defendant.  The  d«fendant,  however,  did  not  rescind 
the  contract  by  reason  of  that,  but  demanded  thereafter  a  deposit  to 
cover  the  expense  in  case  of  further  refusal  to  take  the  goods.  That 
deposit  was  promised,  but  was  never  given.  The  only  right  to  demand 
that  deposit  arose  from  the  fact  that  the  defendant  was  authorized  to 
rescind  the  contract  for  refusal  to  accept  the  first  two  shipments,  and 
neglected  to  do  so  upon  the  plaintiff's  agreement  to  make  the  deposit. 
Upon  the  failure  of  the  plaintiff  to  have  the  terms  of  the  credit 
modified,  so  as  to  exclude  the  requirement  that  the  defendant  should 
furnish  an  ocean  bill  of  lading,  and  upon  the  plaintiff's  direction  to 
send  the  goods  to  him  in  New  York  C.  O.  D.,  the  defendant  sent  to 
the  plaintiff  at  New  York,  with  an  inland  bill  of  lading,  a  sight  draft, 
as  it  was  authorized  to  do  under  the  terms  of  the  original  contract 
between  the  parties  to  the  action.  This  sight  draft  was  refused  ac- 
ceptance, and  this  authorized  the  defendant  to  cancel  the  contract, 
and  relieved  the  defendant  from  all  liability  thereunder.  A  careful 
reading  of  the  correspondence  in  the  case  can  lead  to  no  other  con- 
clusion than  that  the  defendant  had  performed  the  agreement  upon  its 
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part  until  the  plaintiff  had  refused  to  perform  its  part  of  the  agree- 
ment, which  fact  authorized  the  defendant  to  cancel' the  contract,  as 
the  defendant  thereafter  in  fact  did. 

[4]  As  the  contract  was  made  with  plaintiff,  and  as  plaintiff  has 
made  default,  no  liability  survives  to  plaintiff,  notwithstanding  the 
attempted  transfer  to  Schiander  of  the  exclusive  agency  to  sell  in 
Norway. 

The  judgment  and  order  should  be  reversed^  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


(Ill  Misc.  Rep.  627) 

NAHOmi  ▼.  SLOCUM,  AVRAM  &  SLOCUM  TRADING  CO. 

(Supreme  (}ourt»  AppeUate  Term,  First  Department.   May  18, 1920.) 

1.  Evidence  ^=>419(  11)— Consideration  for  modification  of  written  agreement 
held  not  inadmissible  as  varying  contract. 

In  an  action  on  an  agreement  whereby  plaintiff  was  to  handle  for  de- 
fendant certain  commodities  for  a  compensation  based  on  the  net  profits 
of  the  business  handled,  which  was  sobsequently  modified  in  writins^  so 
as  to  increase  the  compensation,  evidence  that  before  the  modification  a 
bona  fide  dispute  had  arisen  in  respect  to  the  financing  by  defendant  of  the 
business,  that  defendant  had  committed  an  actual  breach  of  the  first  agree- 
ment, and  that  a  compromise  of  the  dispute  constitnted  a  consideration  for 
the  subsequent  agreement,  was  erroneously  excluded ;  such  offer  not  con- 
stltutlng  an  attempt  to  vary  the  terms  of  the  written  contract,  but  being 
competent  to  show  consideration  for  the  modification. 


2.  Evidence  ^=»>442(l)-*Suppleiii6ntary  iiarol  agreement  dees  not  ¥Biy 

of  incomplete  written  contract. 

Where  a  written  contract  contained  no  specific  provision  in  regard  .to 
financing  the  business  to  which  the  contract  related,  an  oral  understand- 
ing that  defendant  was  to  finance  the  business  was  not  contradictory  of 
the  writing,  but  consistent  therewith ;  the  writing  not  expressing  tJhe  en- 
tire arrangement  existing  between  the  parties. 

3.  Contracts  <6=>75(1)  ^Promise  to  perform  legal  obligation  insullclenft  as 

consideration. 

A  promise  by  one  party  to  do  that  which  he  Is  already  under  legal 
obligation  to  perform  is  insufficient  as  a  consideration  to  support  a  con- 
tract. 

4.  Contracts  €=>iS37(2) — Compromise  held  sufficient  consideration  to  sufiport 

modilled  i^reement. 

A  compromise  of  dispute  as  to  whether  a  contract  has  been  broken,  con- 
taining relinquishments  by  one  party  of  any  right  accruing  to  him  upon 
the  breach  of  contract,  is  a  good  and  suflicient  consideration  of  the  modifi- 
cation of  the  original  contract,  even  though  a  breach  had  not  in  fact  been 
committed. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Julius  Nahoum  against  the  Slocum^  Avram  &  Slocum 
Trading  Company.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAG- 
NER,  JJ. 

®=»For  other  c4ms  sm  aame  topic  A  KEY-NUMBER  In  all  Key-Numbor«d  DUcests  a  IndezM 
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Edwards,  Murphy  &  Minton,  of  New  York  City  (Harold  R.  Medina, 
of  New  York  City,  of  counsel),  for  appellant. 

Greene,  Hurd  &  Stowdl,  of  New  York  City  (Daniel  S.  Murphy,  of 
New  York  City,  of  counsel),  for  respondent. 

WAGNER,  J.  The  plaintiff  entered  into  an  arrang^ement  evidenced 
in  writing  with  the  defendant,  a  corporation  engaged  in  the  export 
and  import  business,  on  October  13,  1916,  whereby  the  plaintiflf  was 
to  handle  for  the  defendant  certain  commodities  at  a  compensation 
to  be  calculated  at  17^  per  cent,  upon  the  net  profits  of  the  busi- 
ness handled  by  him.  A  subsequent  written  agreement  was  made  be- 
tween them  on  April  S,  1917,  purporting  on  its  face  to  evidence  a 
modification  of  the  original  contract  in  a  number  of  respects,  includ- 
ing a  provision  with  respect  to  the  financing  by  the  defendant  of  its 
business  properly  and  to  plaintiff's  satisfaction,  together  with  a  fur- 
ther provision  increasing  the  compensation  of  the  plaintiff  to  a  sum 
equivalent  to  50  per  cent  of  the  net  profits.  With  a  view  towards 
showing  that  the  modified  agreement  was  made  upon  sufiicient  con- 
sideration to  uphold  its  validity,  the  plaintiff  offered  oral  proof  as  to 
a  variety  of  matters,  all  of  which  were  excluded  and  rejected,  as 
well  as  the  agreement  of  April  Sth,  by  the  learned  trial  court,  on  the 
theory  that  the  offers  of  proof  attempted  to  vary  the  terms,  of  the 
written  contract,  and  that  the  subsequent  agreement  was  without 
consideration,  resulting  in  a  dismissal  of  the  complaint. 

[1]*  We  are  of  the  opinion  that  in  his  rul^gs  in  these  regards  the 
learned  justice  fell  in*o  error.  The  plamtiff  had  endeavored  to  prove 
that  before  the  execution  of  the  second  agreement  a  bona  fide  dispute 
bad  arisen  with  respect  to  the  financing  by  defendant  of  the  business 
secured  by  the  plaintiff;  and  that  at  the  same  time  the  defendant 
had  committed  an  actual  breach  of  the  October  agreement,  by  rea- 
son of  which  the  plaintiff  had  threatened  to  leave  the  employ^  and 
that  the  compromise  of  the  dispute,  together  with  the  plaintiff's  con- 
sent to  waive  the  defendant's  breach  of  the  contract,  afforded  the 
necessary  consideration  for  the  later  agreement.  We  think  the  evi- 
dence was  entirely  competent  for  the  purposes  offered,  and  should 
have  been  received. 

[2]  An  examination  of  the  writing  of  October  13th  discloses  on 
its  face  no  reference  whatever  to  the  question  of  financing  the  business, 
although  it  apparently  shows  that  the  parties  contemplated  the  secur- 
ing of  large  amounts  of.  business  by  the  plaintiff.  A  di^Hite  bad  ob^ 
viously  arisen  on  thai  very  question  by  reason  of  the  defendant's 
failure  to  finance,  which  the  plaintiff  claims  was  incumbent  upon 
the  defendant,  though  unmentioned  in  the  writing.  Since  there  was 
a  total  absence  of  any  specific  provision  concerning  tne  financing  of 
the  business,  it  would  appear  that  the  writing  did  not,  and  was  not 
designed  by  the  parties  to,  express  the  entire  arrangement  existing  be- 
tween them,  but  merely  to  state  a  part  thereof.  The  oral  understand- 
ing, therefore,  that  it  was  the  defendant's  engagement  to  finance  the 
business,  was  in  no  way  contradictory  to  the  writing,  but  was  consistent 
therewith  (Cooper  v.  Payne,  186  N.  Y.  334,  78  N.  E.  1076),  and  was 
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competent  as  indicating-  what  the  dispute  and  alleged  breach  of  the 
contract  consisted  of. 

[3]  The  principle  as  stated  in  Carpenter  v.  Taylor,  164  N,  Y.  177, 
58  N.  E.  53,  is  elementary  that — 

"A  promise  by  one  party  to  do  that  which  he  is  already  under  a  legal  obli- 
gation to  perform  is  insufficient  aa  a  consideration  to  aoppofit  a,  co&tract." 

See,  also,  Vanderhilt  v.  Schreyer,  91  N.  Y.  392,  where  Riiger,  C. 
J.,  said: 

"Pollock  states  the  rule  as  follows :  ♦  *  *  'Neither  the  promise  to  do  a 
thing  nor  the  actual  doing  of  it  will  be  a  good  consideration  if  It  is  a  thing 
which  the  party  is  bpund  to  do  by  the  general  law,  or  by  a  subi^isting  contract 
with  the  other  party.*  Pollock  on  Principles  of  Contract,  181 ;  OroBby  T.  Wood, 
6  N.  Y.  369;  Deacon  v.  Gridley,  15  0.  B.  295." 

Our  decision  in  Obrentz  v.  Wesenfeld,  103  Misc.  Rep.  664,  I7Q 
N.  Y.  Supp.  966,  relied  upon  by  the  respondent,  went  no  further. 

The  difficulty  in  the  case  at  bar  is  that,  while  the  second  agreement, 
no  less  than  the  first,  did  not  purport  to  be  the  entire  agTeement,^  in 
the  absence  of  any  recital  or  indication  of  the  consideration  moving 
from  the  plaintiff  to  induce  such  modification,  the  plaintiff  was 
denied  permission  to  show  by  parol  evidence  what  the  actual  con- 
sideration for  it  was.  This  was  error.  As  was  said  in  Baring  v, 
Waterbury,  10  App.  Div.  1,  41  N.  Y.  Supp.  612: 

"In  the  absence  of  any  consideration  expressed  in  an  agreement  as  moving 
to  one  who  is  party  thereto,  it  is  entirely  competent  to  prove  by  parol  what 
the  consideration  was,"  Dl  Menna  V.  Cooper  CJo.,  220  N.  T.  391,  115  N.  B. 
993;  Wheeler  ▼.  Billings, '38  K.  Y.  263;  StudweU  v.  Bush  €o^  126  Appw  DIy. 
818.  Ill  N.  y.  Supp.  293. 

[4]  Moreover,  the  evidence  proffered  tended  to  show  that  the  modi- 
fication was  the  result  of  a  dispute  as  to  whether  the  original  con- 
tract had  been  broken  and  of  a  subsequent  compromise  based  thereon. 
If  that  were  established,  it  is  well  settled  that  the  relinquishment 
by  the  plaintiff  of  any  rights  accruing  to  him  upon  the  breach  of  the 
original  contract  by  the  defendant  would  constitute  a  good  and  suf- 
ficient consideration  for  the  modification  (Lawrence  v.  Heylman,  89 
App.  Div.  620,  85  N.  Y.  Supp.  789;  Melville  v.  Kruse,  174  N.  Y.  306. 
66  N.  E.  965 ;  Emery  v.  Wilson,  79  N.  Y.  78),  even  though  the 
plaintiff  might  have  been  mistaken  as  to  the  validity  of  his  claim  that 
the  defendant  had  committed  a  breach,  if  he  acted  in  good  faith, 
of  which  there  is  no  evidence  to  the  contrary  in  this  record.  See 
Wahl  V.  Barum,  116  N.  Y.  87,  Jackson  v.  Volkening,  81  App.  Div. 
36,  80  N.  Y.  Supp.  1102,  and  White  v.  Hoyt,  73  N.  Y.  505. 

"It  is  not  necessary  to  uphold  a  promise  based  upon  the  surrender  or  compo- 
sition and  compromise  of  a  claim  that  it  is  a  valid  claim,  one  that  could  be 
enforced  at  law.  A  promise  made  upon  the  settlement  of  disputes,  and  to  pre* 
Tent  a  litigation,  ia  made  upon  good  consideration/' 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

FINCH,  J.,  concurs. 

GUY,  J.,  concurs  in  the  result 
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(192  App.  Dlv.  83) 

ZIVITZ  et  al.  ▼.  MARYLAND  CASUALTY  CO. 

(Supreme  Court,  Appellate  Diyision,  First  Department    May  28,  1920.) 

1.  Insnranee  ^=^318— Burglary  poUey  held  not  loTalldatod  by  ranoval  of  Iron 
shutters  by  insured's  landlord  under  orders  of  municipal  aulliorities. 

Where  policy  against  burglary  provided  that  it  should  become  void  "If 
the  condition  or  circumstances  of  the  risk  are  changed  without  the  written 
consent  of  the  company,"  the  policy  did  not  become  ipso  facto  void  upon 
removal  of  iron  shutters  of  premises  occupied  by  insured,  by  insured's 
landlord,  under  the  direction  of  public  authorities. 
TTlnsurance  4@=»146  (3) —Policy  providing  for  a  forfeiture  must  be  dear  and 
unambigDOUS. 

Policies  prepared  by  insurance  companies  must  not  be  so  construed  as  to 
work  a  forfeiture,  unless  by  clear  and  unambiguous  language  readily 
understandable,  not  by  judicial  ofOicers  or  trained,  experienced  members 
of  the  bar,  but  by  business  men  of  average  intelligence,  who  have  occasion 
to  require  such  insurance.  It  appears  that  it  was  so  intended. 
3.  Insurance  ^==>318— Insured  held  not  required  under  burglary  policy  to  give 
notice  of  removal  of  iron  shuttors  by  insured's  landlord  under  orders  of 
municipal  authorities. 

Under  policy  providing  that  it  should  become  void  "if  the  conditions  or 
circumstances  of  the  risk  are  changed  without  the  written  consent  of  th^ 
company,"  and  providing  that  insurer  should  have-  the  right  to  inspect  the 
premises  at  all  reasonable  times,  and  by  notice  to  Insured  suspend  policy 
until  premises  were  made  reasonably  secure,  insured  was  not  required  to 
give  insurer  notice  of  the  removal  of  iron  shutters  by  insured's  landlord 
tmder  orders  of  municipal  authorities,  without  participation  therein  by 
insured. 

Clarke,  P.  J.*  and  Merrell,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Nathan  Zivitz  and  Morris  Hartmann,  copartners,  etc., 
against  the  Maryland  Casualty  Company.  From  a  determination  of 
the  Appellate  Term  (178  N.  Y.  Supp.  211),  affirming  a  judgment  for 
plaintiifs  on  a  directed  verdict,  and  an  order  denying  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERREIvL,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New 
York  City,  on  the  brief),  for  appellant. 

Max  D.  Steuer,  of  New  York  City  (Jerome  A.  Strauss,  of  New 
York  City,  of  counsel,  and  Milton  S.  Cohn,  of  New  York  City,  on 
the  brief),  for  respondents. 

LAUGHLIN,  J.  The  recovery  was  on  a  policy  of  insurance  against 
loss  from  burglary,  issued  by  the  defendant  to  the  plaintiffs  on  the  27th 
day  of  February,  1917.  By  the  terms  of  the  policy  the  defendant 
agreed,  among  other  things,  to  indemnify  the  plaintiffs  for  a  period, 
including  the  date  of  the  loss  in  question,  "for  direct  loss  by  burglary 
of  any  of  the  merchandise  described  in  the  schedule"  thereto  an- 
nexed, "occasioned  by  its  abstraction  from  within  the  premises  ac- 
tually occupied  by  the  assured  and  described  in  the  schedule."  The 
premises  occupied  by  the  plaintiffs  and  described  in   the   schedule 

^=a»For  other  cases  see  same  toplo  A  KBT-NUMBBB  in  all  Key-Numbered  Digests  A  Indexes 
182N.T.S.— 21 


Digitized  by 


Google 


322  182  NBW  YORK  BtrPPIiSMBNT  (Sup.  Ct. 

forming  part  of  the  policy  consisted  of  a  loft  on  the  fourth  floor 
of  the  building  Jcno^vn  as  Nos.  733-735  Broadway,  in  the  borough  of 
Manhattan,  city  of  New  York.  Owing  to  the  shortage  of  coal,  in- 
cident to  the  World  War  conditions,  the  plaintiffs  were  obliged  to 
close  their  place  of  business  at  about  2  p.  m.  January  3,  1918,  and 
between  that  time  and  the  opening  for  business  next  day  the  premises 
were  entered  by  burglars,  who  obtained  access  by  a  fire  escape  on 
a  court  in  the  rear  of  the  building  and  through  a  window  of  the 
premises  opening  onto  the  court,  which  they  opened  by  breaking  a 
hole  in  the  glass  of  one  of  the  sashes  opposite  the  catch,  and  by  in- 
serting an  instrument  to  push  the  catch  back,  and  they  removed  goods 
of  the  plaintiffs,  the  value  of  which  is  not  controverted,  covered  by 
the  policy. 

The  only  point  presented  by  the  appeal  arises  on  the  defense  predi- 
cated on  subdivision  6  of  the  policy,  under  the  heading  "Agreements,'* 
which  is  as  follows : 

"This  policy  shall  be  void  If  the  conditions  or  circumstances  of  the  risk  are 
changed  without  the  written  consent  of  the  company,  and  shall  be  void  If  the 
assured  attempts  In  any  way  to  defraud  the  company,  and  shall  be  void  if 
the  policy  Is  assigned  without  the  written  consent  of  the  company." 

The  defendant,  after  pleading  these  provisions  in  a  separate  de- 
fense, further  alleged  therein  that  after  the  policy  was  issued,  and 
before  the  loss  occurred,  the  conditions  and  circumstances  of  the 
risk  were  changed,  in  that  "shutters  were  removed  from  said  win- 
dows   *     *     *    without  the  written  consent  of  the  defendant." 

The  evidence  shows  that  at  the  time  the  policy  was  issued  the  win- 
dows were  covered  and  protected  by  iron  shutters,  which  could  be 
opened  and  closed  and  fastened  on  the  inside  to  a  bar  running  across 
the  window,  and  that  in  the  month  of  May,  1917,  the  iron  shutters 
were  removed  and  panes  of  heavy  wire  glass  were  inserted  in  the 
window  sashes  without  the  written  consent  of  the  defendant  or 
its  knowledge  until  after  the  loss,  and  the  reasonable  inference  is — 
and  the  trial  court  so  construed  the  testimony — ^that  these  changes 
were  made,  not  by  the  plaintiffs,  but  by  their  landlord,  pursuant  to 
directions  and  requirements  duly  given  and  made  by  the  fire  depart- 
ment. The  policy  contained  no  provision  requiring  the  plaintiffs  to 
give  notice  to  the  defendant  of  any  change  "in  the  conditions  or 
circumstances  of  the  risk,"  other  than  may  be  inferred  from  the  pro- 
visions of  said  subdivision  6.  The  plaintiffs  occupied  the  premises 
during  business  hours  throughout  the  period,  and  were  aware  of  the 
fact  that  these  changes  had  been  made,  but  gave  no  notice  to  the 
defendant  thereof.  The  premises  were  properly  and  securely  closed 
at  the  close  of  business  on  the  3d  of  January,  1918. 

The  defendant  showed,  without  objection,  by  the  testimony  of  its 
own  inspector,  who  inspected  the  premises  preliminary  to  the  issuance 
of  the  policy,  and  by  the  opinions  of  other  witnesses,  that  these  changes 
in  removing  the  iron  shutters  increased  the  hazard  of  the  risk. 

At  the  close  of  the  evidence,  both  parties,  in  effect,  moved  for  a 
direction  of  a  verdict,  and  a  verdict  was  directed  in  favor  of  the 
plaintiffs.     The  views  expressed  by  the  trial  court  in  directing  the 
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verdict  indicate  that  the  verdict  was  directed  on  the  theory  that  said 
subdivision  6  relates  to  changes  made  by  the  insured,  for  which,  on 
application,  he  might  have  obtained  the  written  consent  of  the  de- 
fendant, or  which  written  consent  the  defendant  might  have  refused; 
and  the  opinion  of  the  Appellate  Term  is  to  the  effect  that  said  sub- 
division 6  should  be.  construed  as  relating  to  the  conditions  and  cir- 
cumstances specified  in  the  schedule  annexed  to  the  policy,  consisting 
of  statements  of  the  assured  therein  designated  as  "warranties." 

The  statements  which  the  plaintiffs  warranted  relate  to  the  name 
under  which  they  were  doing  business,  their  business  and  business  ad- 
dress and  the  particular  part  of  the  premises  occupied  by  them,  to 
former  losses  by  burglary  and  indenmities  received  therefor,  to  wheth- 
er they  kept  a  private  watchman,  or  had  a  burglar  alarm  attachment, 
and  would  maintain  it,  to  applications  for  and  to  other  burglary  in- 
surance, and  to  a  description  and  value  of  their  merchandise.  The 
warranties  clearly  relate  to  a  continuance  of  certain  conditions,  if 
existing  at  the  time,  but  contain  no  reference  to  the  existing  or  the 
continuance  of  existing  conditions  with  respect  to  the  physical  con- 
dition of  the  building  or  premises  occupied  by  the  plaintiffs.  There 
is  therefore,  I  think,  ground  for  the  construction  of  subdivision  6 
given  by  the  Appellate  Term,  and  on  that  construction,  assuming  that 
that  is  correct,  it  would  be  perfectly  plain  that  the  policy  was  not 
invalidated  by  the  removal  of  the  shutters  without  the  written  consent 
of  the  defendant;  but,  since  the  defendant  does  not  claim  that  it 
would  be  entitled  to  a  reversal,  if  that  construction  be  given  to  the 
policy,  it  IS  unnecessary  further  to  consider  that  point. 

On  the  defendant's  theory  of  the  construction  of  the  policy  as  dis- 
closed by  its  answer,  and  by  the  theory  on  which  it  defended,  and 
on  which  the  appeal  has  been  argued,  the  policy  became  void  ipso  facto 
the  moment  the  iron  shutters  were  removed,  and  the  plaintiffs  would 
be  without  redress  if  their  premises  had  been  burglarized  and  their 
goods  removed  by  burglars  immediately  thereafter,  and  in  that  event, 
under  the  terms  of  the  policy,  the  plaintiffs  would  not  even  have  been 
entitled  to  a  refund  of  tiie  unearned  premium,  so  that  they  might  have 
thus  been  deprived  of  the  benefit  of  the  insurance  policy  by  the  acts 
of  a  third  party,  without  their  knowledge  or  consent,  the  first  night 
the  policy  was  in  force. 

[1,2]  I  am  unable  to  agree  with  that  construction,  and  I  am  of  the 
opinion  that  under  the  well-settled  rule  of  construction  applicable 
to  policies  of  insurance,  prepared  by  the  insurance  companies,  the 
policy  must  not  be  so  construed  as  to  work  a  forfeiture,  unless  by  clear 
and  unambiguous  language,  readily  understandable,  not  by  judicial 
ofHcers  or  trained,  experienced  members  of  the  bar,  but  by  business 
men  of  average  intelligence  who  have  occasion  to  require  such  in- 
surance, it  appears  that  it  was  so  intended.  Paskusz  v.  Philadelphia 
Casualty  Co.,  213  N.  Y.  22,  106  N.  E.  749,  Ann.  Cas.  1915A,  652; 
Syracuse,  etc.,  v.  Travelers'  Insurance  Co.,  182  App.  Div.  742,  170 
N.  Y.  Supp.  351.  Under  that  rule  of  construction  I  think  that  this 
policy  was  not  invalidated  by  the  action  of  the  plaintiffs'  landlord  in 
carrying  out  the  lawful  directions  of  the  local  public  authorities,  with- 
out any  participation  of  the  plaintiffs  therein. 
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[8]  It  would,  in  my  opinion,  do  violence  to  the  rule  of  construction 
applicable  to  such  policies  to  hold  that  the  plaintiffs  were  under  any 
obligation  to  give  notice  to  the  defendant  of  these  changes,  even  if 
the  defense  were  predicated  on  that  theory,  which  it  is  not.  It  cer- 
tainly should  not  be  held  as  a  matter  of  law  that  a  business  man  of 
average  intelligence  would  understand  that  this  policy,  which  is 
silent  on  the  subject,  required  him  to  give  notice  to  the  defendant  of 
such  changes  lawfully  made  in  the  premises  by  others,  and  if  the 
construction  of  the  policy  presented  a  question  of  fact  it  was  left 
to  the  trial  court.  If  the  defendant  desired  such  notice,  it  should 
by  plain  and  unambiguous  language  have  imposed  on  the  insured  the 
duty  of  giving  it.  By  the  express  terms  of  the  policy  the  defendant 
reserved  to  itself  the  right  through  an  accredited  representative  to 
inspect  the  premises  at  all  reasonable  times,  and  by  notice  to  the 
plaintiffs  to  suspend  the  policy  until  the  premises  were  made  rea- 
sonably secure  as  required  by  its  notice,  and  the  right  to  be  relieved 
from  liability  during  such  period  of  suspension  and  until  formal  no- 
tice to  the  plaintiffs  of  its  satisfaction  with  the  condition  of  the  prem- 
ises. I  think,  in  the  circumstances,  and  in  any  view  of  the  case,  the 
defendant  assumed  the  risk  of  any  changes  in  the  premises  lawfully 
required  to  be  made  by  the  public  authorities,  and  made  pursuant 
thereto  by  the  landlord  of  the  premises,  without  participation  therein 
by  plaintiffs. 

It  follows  that  the  determination  of  the  Appellate  Term  is  right,  and 
should  be  affirmed  with  costs. 

SMITH  and  PAGE,   TJ.,  concur. 
CLARKE,  P.  J.,  and  MERRELL,  J.,  dissent 


FULLER  V.  NEW  YORK,  N.  H.  &  H.  R.  CO.  et  al. 

(Supreme  Ck>urt,  Appellate  Tenn,  First  Department    May  13,  ld20.) 

Judgment  <d=»164 — Order  opening  default  as  to  one  defendant  hdd  improperly 
to  set  aside  judgment  of  dismissal  as  to  another  defendant. 

Where  action  was  dismissed  as  to  one  defendant,  and  a  judgment  by 
default  was  entered  for  plaintiff  as  against  another  defendant,  order 
opening  default  and  setting  aside  such  judgments  on  motion  of  the  de- 
faulting defendant  was  erroneous,  in  so  far  as  it  set  aside  judgment  of  dis- 
missal as  to  first  defendant,  on  whom  motion  papers  were  not  served, 
where  no  such  relief  was  asked  for  in  defaulting  defendant's  papers. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Charles  L.  Fuller  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  and  John  A.  Archbold  Forwarders,  In- 
corporated. Judgment  of  dismissal  was  entered  as  to  defendant  Rail- 
road Company,  and  judgment  by  default  was  entered  for  plaintiff  as 
against  the  other  defendant.  From  an  order  opening  the  default  of 
defendant  Archbold  Forwarders  and  setting  aside  the  judgment  taken 
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against  it  and  the  judgment  of  dismissal  in  favor  of  defendant  Rail- 
road Company,  said  Railroad  Company  appeals.    Affirmed,  as  modified. 
Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Finkler  &  McEntire,  of  New  York  City  (Harold  W.  Evens,  of 
Brooklyn,  of  counsel),  for  plaintiflf. 

Charles  M.  Sheafe,  Jr.,  of  New  York  City  (Edward  R.  Brumley, 
of  New  York  City,  of  counsel),  for  defendant  Railroad  Co. 

Emanuel  M.  Kaiser,  of  New  York  City  (Gustav  Gunkel,  of  New 
York  City,  of  counsel),  for  other  defendant. 

FINCH,  J.  This  is  an  appeal  by  the  defendant  railroad  company 
.from  an  order  which  opened  the  default  of  the  defendant  the  Arch- 
bold  Forwarders,  and  set  aside  a  judgment  taken  against  it  upon  an 
inquest,  and  also  a  judgment  of  dismissal  rendered  after  trial  in 
favor  of  the  railroad  company  and  directing  a  new  trial  as  to  both* 
defendants. 

The  plaintiff's  assignor  purchased  a  carload  of  grapes  in  the  city 
of  New  York,  for  shipment  to  Boston.  In  his  complaint  the  plaintiff 
set  up  separate  causes  of  action  against  each  defendant.  In  the 
affidavit  made  by  the  attorney  for  the  defendant  Archbold  Forwarders, 
used  on  the  motion  to  open  its  default,  he  states: 

"In  the  first  cause  of  action  the  defendant  Archbold  is  blamed  for  violating 
plaintifTs  assignor's  instructions  to  ship  the  grapes  in  a  refrigerator  car,  and 
in  the  second  the  raUroad  company  by  failing  to  protect  the  grapes  against 
freezing."  • 

Issue  was  joined,  each  defendant  filing  separate  answers,  and  the 
case  was  noticed  for  trial  January  15,  1920.  The  defendant  Arch- 
bold defaulted.  At  the  end  of  the  plaintiff's  case,  on  motion  of  the 
railroad  company,  the  complaint  was  dismissed  as  to  it,  and  at  the 
close  of  the  entire  case  judgment  was  rendered  against  the  defendant 
Archbold.  The  Archbold  Forwarders  thereafter  obtained  an  order 
to  show  cause  why  an  order  should  not  be  made  "opening  its  de- 
fault and  setting  aside  the  judgment  entered  thereon." 

No  service  of  the  motion  papers  was  made  upon  the  defendant  rail- 
road company,  and  the  order  to  show  cause  declared  that  "service  of 
a  copy  of  this  order  *  *  ♦  on  the  attorney  for  the  plaintiff 
*  *  *  shall  be  sufficient."  The  motion  was  opposed  by  the  plain- 
tiff, but  was  granted,  and,  as  above  stated,  the  judgment  was  seli 
aside  and  a  new  trial  ordered  as  to  both  defendants.  This  was  error. 
No  such  relief  was  asked  for  in  the  moving  defendant's  papers,  and 
the  plaintiff  is  the  only  one  aggrieved  by  the  entry  of  the  judgment 
in  favor  of  the  defendant  railroad  company,  dismissing  the  complaint 
as  to  it,  and  he  has  brought  no  appeal  from  that  judgment. 

The  order  should  be  modified,  so  as  to  provide  for  a  new  trial  "as 
against  J.  A.  Archbold  Forwarders,  Incorporated,"  only,  and,  as  so 
modified,  affirmed,  with  $10  costs  to  appellant  against  the  Archbold 
Forwarders,  Incorporated.    All  concur. 
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V7EINSTEIN  V.  J.  HAMBURGER  &  CX).,  Inc^  et  b1« 

(Supreme  Ck)urt,  Appellate  Division,  First  Department    May  28,  1820.) 

Specific  pertormance  <&=»108— Evidence  held  to  Justify  injunction  to  preserve 
status  pending  suit  to  enforce  lessee's  agreement. 

In  suit  for  Bpeciflc  performance  of  lesisee's  agreement  to  assign  remain- 
der of  lease  term  and  its  interest  in  premises,  evidence  held  sufficient  to 
justify  court  in  maintaining  present  status  of  parties,  until  trial  and  de- 
termination of  rights  of  litigants,  by  injunction  to  restrain  defendant 
lessee  from  maintaining  summary  proceedings  to  remove  tenants  from 
building. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Weinstein  against  J.  Hamburger  &  Co.,  Incor- 
porated, and  Gillette  &  Livesey,  Incorporated.  From  an  order  con- 
tinuing an  injunction  pending  determination  of  the  action,  defendants 
appeal.    Order  modified  and  affirmed. 

Argued  before  CLARKE,  P.  T.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Lewis  &  Schaap,  of  New  York  City  (Herman  M.  Schaap,  of  New 
York  City,  of  counsel),  for  appellants. 

L.  &  M.  Blumberg,  of  Brooklyn  (Leopold  Blumberg,  of  Brooklyn, 
of  counsel)^  for  respondent. 

DOWLING,  J.  This  action  is  brought  to  obtain  a  judgment  that 
the  defendant  J.  Hamburger  &  Cb,,  Incorporated,  be  directed  to  spe- 
cifically perform  its  agreement,  and  to  assign  the  rest,  residue,  and 
remainder  of  its  term  of  lease  and  its  interest  in  the  building  291 
Washington  street,  borough  of  Manhattan,  city  of  New  York,  and 
that  during  the  pendency  of  the  action  it  be  restrained  from  interfer- 
ing with,  or  molesting,  the  possession  of  the  plaintiff.  PlaintiflF  claims 
that  on  January  7,  1919,  defendant  J.  Hamburger  &  Co.,  Incorporated, 
entered  into  an  agreement  in  writing  with  the  predecessor  of  the 
defendant  Gillette  &  Livesey,  Incorporated,  whereby  the  former  leased 
to  the  latter  the  building  291  Washington  street,  borough  of  Man- 
hattan, with  the  exception  of  the  basement;  that  as  part  of  the  con- 
sideration of  said  letting  it  was  agreed  that  at  the  expiration  of  one 
year  from  the  date  of  the  lease  the  lessee  should  have  the  option  of 
taking  over  the  lease  of  the  building  made  by  the  owner,  Fannie  R. 
G.  Ely,  to  J.  Hamburger  &  Co.,  Incorporated,  upon  the  payment  of 
$500;  tliat  on  December  31,  1919,  Gillette  &  Livesey,  Incorporated, 
elected  to  exercise  its  option,  and  so  notified  J.  Hamburger  &  Co., 
Incorporated,  and  requested  that  an  appointment  be  made,  when  the 
transaction  could  be  closed;  that  pursuant  to  an  appointment  made 
the  parties  met  at  the  office  of  the  attorney  for  J.  Hamburger  &  Co., 
Incorporated.  Gillette  &  Livesey,  Incorporated,  requested  an  assign- 
ment of  the  lease  and  offered  to  pay  $500  therefor,  but  J.  Hamburger 
&  Co.,  Incorporated,  refused  to  make  such  assignment;  that  Gillette 
&  Livesey,  Incorporated,  sent  its  check  for  $500  as  payment  for  said 
assignment  to  J.  Hamburger  &  Co.,  Incorporated,  which  still  retains 
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the  same;  that  thereafter  Gillette  &:  Livesey,  Incorporated,  in  con- 
sideration of  certain  payments,  sold,  assigned,  transferred,  and  set 
over  unto  plaintiff  all  its  rights,  title,  and  privilege  in  the  property  and 
in  the  option  on  the  lease ;  and  that  J.  Hamburger  &  Co.,  Incorporated, 
has  threatened  and  is  threatening  proceedings  against  the  tenants  in 
said  building,  and  threatened  to  oust  them  by  reason  of  its  prior  re- 
lationship of  landlord  and  tenant,  and  has  refused  to  grant  an  as- 
signment, pursuant  to  its  agreement 

Affidavits  are  submitted,  showing  that  J.  Hamburger  &  Co.,  In 
corporated,  has  commenced  summary  proceedings  to  remove  the  ten- 
ants from  said  building  based  upon  nonpayment  of  the  rent  for  the 
month  of  February.  These  proceedings  were  originally  brought  by 
mistake  in  the  name  of  Bessie  Hamburger,  but  they  were  discontinued 
and  a  new  one  was  commenced  in  the  Municipal  Court,  Borough  of 
Manhattan,  First  District.  It  is  to  restrain  the  prosecution  of  this 
proceeding,  or  any  other  action  or  proceeding  against  the  tenants  in 
said  building,  either  to  collect  rents  or  to  dispossess  because  of  the 
nonpayment  of  rents,  that  this  order  is  made,  which  enjoins  any  such 
action  or  proceeding  pending  the  determination  of  the  pending  ac- 
tion for  specific  performance. 

Without  determining  whether  the  proof  offered  tends  to  satisfac- 
torily establish  an  exercise  of  the  option  of  purchase  of  the  lease  with- 
in the  time  limited  therefor,  we  are  of  the  opinion  that  sufficient  facts 
.were  shown  to  justify  the  court  in  maintaining  the  present  status  of 
the  parties  until  this  action  can  be  tried  and  the  rights  of  the  liti- 
gants settled  after  presentation  of  all  the  facts. 

The  order  should  be  modified,  however,  by  requiring  the  plaintiff, 
as  a  condition  for  the  granting  of  the  order,  to  furnish  an  undertaking 
in  the  sum  of  $500,  pursuant  to  the  provisions  of  sections  616  and 
2265,  Code  of  Civil  Procedure.  As  so  modified,  the  order  will  be 
affirmed,  without  costs.    Settle  order  on  notice.    All  concur. 


(111  Misc.  Rep.  595) 

SPITZEB  et  al.  v.  BORN,  loe. 

(Supreme  Court,  AppeUate  Term,  First  Department.   May  13, 1920.) 

1.  CorporatioDB  ^=>399(1) — General  offlecv  has  power  to  do  any  act  which 

directors  can  ratify. 

A  general  officer  of  a  corporation  has  power  prima  facie  to  do  any  act 
which  the  board  of  directors  can  ratify. 

2.  Corporations  ^=»4(N)— Company  may  specify  ofRcers  who  shall  bind  it  and 

maimer  in  which  they  shall  act. 

A  corporation,  which  must  act  through  its  agents  and  officers,  has 
power  to  provide  in  its  by-laws  the  particular  officers  who  shall  have 
power  to  bind  it  and  the  manner  in  which  they  shall  act. 

3.  Corporations   <^=»400 — Company,   which   gives  agent   apparent   authority 

liound,  despite  secret  limitations  of  by-laws. 

Only  where  a  corporation  has  given  an  agent  apparent  authority  to  act 
for  it  can"lt  be  bound  by  act  of  agent  or  officer  performed  without  actual 
authority,  so  that,  where  a  corporation  has  given  an  officer  apparent  au* 
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thority,  a  party  dealing  with  sach  officer  on  strength  of  authority  is  not 
bound  by  secret  limitations  imposed  by  by-laws. 

4.  Corporations  ^=»429— By-laws  of  trading  company  not  binding  on  party  re- 

lying on  authority  of  general  officers. 

General  officers  of  trading  corporation  have  apparent  anthority  to  do 
any  act  within  scope  of  ordinary  and  usual  business  of  corporation,  and  no 
by-law  of  corporation  is  binding  on  a  party  who  relies  on  apparent  au- 
thority. 

5.  Corporations  ^=>429— Limitation  of  by-laws  on  president's  authority  to 

execute  lease  binding  on  other  party. 

Execution  of  written  lease  for  three  years  by  manufacturing  company 
as  lessee  was  not  within  ordinary  and  usual  course  of  corporate  business, 
to  render  limitations  of  by-laws  on  authority  of  its  president  to  execute 
the  lease  alone  not  binding  on  person  dealing  with  it 

Mullan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Alexander  Spitzer  and  another  against  Born,  Incorpo- 
rated. From  judgment  for  plaintiffs,  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  February  term,  1920,  before  LEHMAN,  MULLAN,  and 
FINCH,  JJ. 

Louis  I.  Grossfield,  of  New  York  City,  for  appellant 
George  Wolf,  of  New  York  City,  for  respondents. 

FINCH,  J.  The  action  was  brought  to  recover  one  month's  rent 
claimed  to  be  due  under  a  lease  between  the  parties.  The  defendant 
was  a  corporation,  and  the  lease  signed,  "Bom,  Inc.  [L.  S.]  Samuel 
H.  Born,  Pres.  [L.  S.]."  No  corporate  seal  was  attached.  The  de- 
fendant claimed  that  the  lease  did  not  constitute  a  corporate  obli-* 
gation.  In  support  of  this  defendant  submitted  a  copy  of  the  by-laws, 
which  apparently  provide  that  all  contracts  shall  be  executed  by  both 
the  president  and  the  secretary.  It  is  conceded  that  the  secretary  had 
knowledge  of  the  execution  of  the  lease,  and  there  was  no  contradic- 
tion of  the  fact  that  he  was  present  at  the  time  it  was  signed.  Nei- 
ther the  president  nor  the  secretary  of  the  defendant  testified;  the 
defendant  relying  on  the  point  of  law  that  the  lease  did  not  consti- 
tute a  corporate  obligation.  It  further  appears  that  the  lease  is  for 
three  years,  rent  payable  monthly,  and  the  rent  for  the  first  month 
was  paid  by  check  other  than  the  check  of  the  corporation  (a  check 
of  some  one  not  acting  in  behalf  of  the  corporation).  Tne  defend- 
ant never  moved  into  nor  occupied  the  premises.  It  is  clear  that  the 
lease  was  in  fact  executed  outside  of  the  authority  conferred  by  the 
stockholders  of  the  corporation  upon  the  officers. 

[1-3]  The  rule  is  well  established  that  a  general  officer  of  a  corpo- 
ration has  power  prima  facie  to  do  any  act  which  the  board  of  direc- 
tors could  ratify,  and  it  is  clear  that  the  board  of  directors  of  the  de- 
fendant corporation  in  this  case  had  power  to  ratify  the  lease.  The 
fact,  however,  that  the  president  of  the  corporation  in  this  case  had 
prima  facie  authority  to  sign  the  lease,  does  not  necessarily  preclude 
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the  defendant  from  showing  that  under  the  by-laws  he  did  not  have 
actual  authority.  The  corporation  must  act  through  its  agents  and 
officers,  and  it  has  the  power  to  provide  in  its  hy-laws  the  piarticular 
officers  who  should  have  power  to  bind  it  and  the  manner  in  which 
they  shall  act.  It  is  only  where  a  corporation  has  given  an  agent  ap- 
parent authority  to  act  for  it  that  it  can  be  bound  by  the  act  of  the 
officer  performed  without  actual  authority,  and  consequently,  where 
a  corporation  has  given  an  officer  apparent  authority,  a  party  dealing 
with  the  agent  on  the  strength  of  the  apparent  authority  is  not  bound 
by  any  secret  limitations  imposed  by  the  by-laws  of  the  corporation. 

[4]  Since  corporations  transact  their  ordinary  business  through 
their  general  officers,  the  courts  have  held  that  the  general  officers  of 
a  traaing  corporation  have  apparent  authority  to  do  any  act  within 
the  scope  of  the  ordinary  and  usual  business  of  the  corporation,  and 
no  by-law  of  the  corporation  is  binding  upon  a  party  who  relies  upon 
this  apparent  authority.  Rathhun  v.  Snow,  123  N.  Y.  349,  25  N.  E. 
379,  10  L.  R.  A.  355.  In  other  words,  the  prima  facie  authority  of  a 
general  officer  of  a  corporation  cannot  be  limited  as  to  third  persons 
in  r^ard  to  acts  which,  except  for  the  by-law,  would  be  construed  as 
within  the  apparent  scope  of  the  agency ;  but  in  no  case  has  any  court 
held  that  a  coi-poration  cannot  show  that  the  prima  facie  authority  of 
the  officer  did  not  in  fact  exist  in  regard  to  adts  which,  though  within 
the  corporate  powers,  are  not  part  of  its  ordinary  and  usual  business. 
Cause  V.  Commonwealth  Trust  Co.,  124  App.  Div.  438  at  page  451, 
108  N.  Y.  Supp.  1080. 

[5]  The  sole  question  in  this  case,  therefore,  is:  Was  the  execu- 
tion of  a  written  lease  for  three  years  by  a  manufacturing  corpora- 
tion within  the  ordinary  and  usual  course  of  the  corporate  business? 
It  seems  to  me  that  any  person  dealing  with  a  corporation  would 
realize  that  the  execution  of  such  a  lease  is  an  extraordinary  act  which 
is  usually  acted  upon  by  the  board  of  directors  and  not  submitted  to 
the  sole  direction  of  a  general  officer.  A  party  dealing  with  a  general 
officer  under  such  circumstances  may  rely  upon  the  prima  facie  au- 
thority of  the  officer,  but  he  assumes  the  risk  of  the  corporation  prov- 
ing that  the  officer  acted  without  authority. 

It  follows  that  the  judgment  should  be  reversed,  with  $30  costs, 
and  the  complaint  dismissed  on  the  merits,  with  costs. 

LEHMAN,  J.,  concurs. 

MULLAN,  J.  I  dissent.  Were  it  not  for  the  contrary  view  en- 
tertained by  my  learned  Brethren,  I  should  have  thought  it  was  fgirly 
plain  that  the  execution  of  the  lease  by  its  president  bound  the  defend- 
ant. The  defendant's  business  was  that  of  making  confectionery.  The 
lease  was  obtained,  as  itself  shows,  for  that  purpose.  Concededly,  the 
plaintiff  did  not  know  of  the  by-laws  referred  to.  Was  not  the  making 
of  the  lease  contract  within  the  apparent  scope  of  the  president's  au- 
thority? I  see  no  more  reason  to  doubt  his  right  to  hire  this  place 
than  to  question  his  ability  to  bind  his  company  in  the  purchase  of 
sugar.  As  was  said  in  a  Pennsylvania  case  involving  a  lease  entered 
into  by  a  corporation's  president  whose  authority  was  questioned: 
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"The  president  of  a  company  presents  himself  to  make  a  contract,  evldentiy 
connected  with  the  business ;  he  declares  the  object  and  purpose  of  the  con- 
tract. Who  doubts  him?  We  are  a  dealing  people.  Is  he  asked  to  produce 
the  charter  and  the  books  of  the  company,  to  show  that  he  is  auUiorized  to 
make  the  contract  secundum  artem?  Such  is  not  the  custom.  ♦  ♦  ♦  This 
contract  •  *  *  was  within  the  scope  of  the  authority  of  the  president  of 
the  company."    Steamboat  C3o.  v.  McCutcheon,  13  Pa.  13. 

In  Matter  of  Tinney,  187  App.  Div.  569,  176  N.  Y.  Supp.  102,  an 
attorney  was  disbarred  for  the  reason,  among  others,  that  he  advised 
his  corporation  client,  sued  for  rent,  to  deny  the  making  of  the  lease. 
The  lease  was  executed  by  the  president  without  a  special  authoriza- 
tion by  the  board  of  directors  that  was  required  by  the  company's  by- 
laws, and  the  attorney  argued  that  he  was  thus  justified  in  advising 
the  company  to  interpose  a  verified  answer  denying  the  making  of  the 
lease.    The  official  referee  had  said  in  iiis  opinion; 

*'In  making  this  claim  the  respondent  loses  sight  of  the  well-settled  doctrine 
that  presumably  the  president  of  a  corporation,  who  is  in  charge  of  the 
management  of  its  business,  Is  authorized  to  execute  a  contract  negotiated  by 
him,  and  the  corporation,  as  against  third  persons,  Is  bound  by  the  acts  done 
within  the  scope  of  his  apparent  authority.*' 

It  is  true  that  the  referee  then  proceeded  to  point  out  that  the  com- 
pany ratified  by  occupying  the  demised  premises,  biit  it  is  significant 
that  Clarke,  P.  J.,  in  writing  for  the  Appellate  Division,  quoted  with 
apparent  approval  the  part  of  the  referee's  opinion  I  have  set  out. 
Are  we  arbitrarily  to  put  leases  and  other  contracts  in  relation  to  re- 
alty in  a  class  by  themselves?  Admittedly,  a  lease  contract  is  as 
capable  of  ratification  as  any  other,  and  the  Court  of  Appeals  has  said 
that— - 

"The  president  or  other  general  oflacer  of  a  corporation  has  power  prima 
facie  to  do  any  act  which  the  directors  could  ♦  •  ♦  ratify."  Hastings  t. 
Brooklyn  Life  Ins.  Cto.,  138  N.  Y.  473,  at  page  479,  34  N.  B.  289,  at  page  291. 

In  the  Cause  Case,  124  App.  Div.  438,  108  N.  Y.  Supp.  1080,  cited 
by  Mr.  Justice  FINCH,  the  decision  was  rested  squarely  on  the  ground 
that  the  contract  there  in  question  was  so  extraordinary  that  there  was 
no  apparent  authority  to  execute  it.  In  the  Bohpi  Case  (Com.  PI.)  9 
N.  Y.  Supp.  514,  the  court  followed  a  decision  in  Rathbun  v.  Snow 
in  a  lower  court.  At  the  Court  of  Appeals  (123  N.  Y.  349,  25  N.  E. 
379,  10  L.  R.  A.  355)  the  affirmance  was  predicated  upon  the  fact  that 
the  agent,  whose  authority  had  been  denied  below,  had  not  yet  become 
an  agent  at  the  material  times,  and  the  court  took  occasion  expressly 
to  repudiate  the  notion  that  the  contract  would  have  been  void  be- 
cause of  a  by-law  of  which  the  other  party  was  ignorant,  saying ; 

"By-laws  of  business  corporations  are  as  to  third  persons  private  regulations, 
binding  as  between  the  corporation  and  Its  members  or  third  persons  having 
knowledge  of  them,  but  of  no  force  as  limitations  per  se  as  to  third  persons 
of  an  authority  which,  except  for  the  by-laws,  would  be  construed  as  within 
the  apparent  scope  of  the  agency." 

For  the  reasons  stated,  I  vote  to  affirm. 
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SIMPSON  V.  ATLANTIC  COAST  SHIPPINO  CO^  hke. 

(Supreme  Court,  Appellate  Division,  ^rst  Department.    May  14,  1920.) 

1.  Master  and  servant  ^ss»120— Shipownei^s  duty  to  furnish  appliance  held  not 

to  excuse  company  employing  longshoreman. 

A  shipowner  was  primarily  bound  to  furnish  a  backing  strap  to  render 
safe  the  derrick  furnished  by  a  shipping  company  to  a  longshoreman  for 
use  in  loading  the  vessel ;  and  shipping  company,  which  employed  the  long- 
shoreman, had  right  to  rely  on  fact  that  such  backing  strap  would  be 
^furnished  by  owner,  but  was  not  relieved  from  its  liability  to  longshore- 
man, its  own  employ^,  to  furnish  safe  appliances. 

2.  Master  and  servant  <@=»103(1),  190(15)— Duty  to  furnish  safe  appliance 

cannot  be  delegated. 

Duty  to  furnish  safe  appliance  to  a  workman  is  a  duty  of  the  master, 
and  cannot  be  delegated ;  so  that  whether  a  longshoreman  was  directed 
by  his  hatch  boss,  or  by  the  man  in  charge  when  the  hatch  boss  was  ab- 
sent, to  do  work  in  absence  of  safety  appliance,  negligence  of  man  in  au- 
thority at  time  was  negligence  of  employer. 

3.  Appeal  and  error  ^^173(1) — ^Defensive  contention,  not  raised  on  trial,  not 

available. 

A  defensive  contention,  not  made  by  the  master  on  trial  of  a  servant's 
action  for  injuries,  cannot  be  availed  of  on  appeal. 

4.  Master  and  servant  €=>107(1) — ^Master  cannot  excuse  faUure  to  furnish 

safety  appliance,  though  chains  furnished  for  other  purpose. 

A  master  cannot  excuse  itself  for  its  negligence  in  failing  to  furnish  a 
safety  appliance  by  claiming  its  foreman  should  have  used  chains  In  fact 
fumishefl  for  another  purpose. 

5.  l^Iaster  and  servant  ^=»369^Defense  of  remedy  under  Compensation  Law 

held  not  available  to  employer  doing  busuiess  in  foreign  state. 

Employer  of  a  longshoreman  being  a  foreign  corporation,  and  hating 
been  doing  business  in  a  foreign  state,  where  accident  to  the  longshoreman 
happened,  in  absence  of  anything  to  show  the  longshoreman  has  any 
remedy  under  any  Workmen's  Compensation  L^w  of  any  state,  no  such 
defense  is  available  to  the  employer,  when  sued  for  injuries. 

6.  Seamen  <@=^29(5) — Longshoreman  employed  by  independent  contractor  en- 

titled under  maritime  law  to  indemnity  for  effects  of  injury. 

Where  longshoreman  is  employed  by  independent  contractor  in  loading 
a  ship,  and  is  injured  by  failure  of  contractor  to  furnish  a  safety  appli- 
ance, he  is  entitled  to  indemnity  for  resulting  effects  of  injury,  even  under 
rule  of  maritime  law,  not  being  limited  to  costs  of  medical  treatment  and 
cure. 

Clarke,  P.  J.,  and  Page,  J.,  dissenting. 

Appeal  from  Trial  Tenii,  New  York  County. 

Action  by  George  Simpson  against  the  Atlantic  Coast  Shipping  Com- 
pany, Incorporated.  From  a  judgment  on  a  verdict  for  plaintiff,  and 
from  an  order  denying  its  motion  for  new  trial  (176  N.  y.  Supp.  731), 
defendant  appeals.    Judgment  and  order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood,  of  New 
York  City,  of  counsel),  for  appellant. 

David  M.  Fink,  of  New  York  City  (Moses  Feltenstein,  of  New 
York  City,  of  counsel,  and  Jacquin  Frank,  of  New  York  City,  on  the 
brief),  for  respondent. 

^=>For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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SMITH,  J.  The  plaintiflF  is  a  longshoreman.  The  defendant  was 
loading  and  unloading  vessels  at  Norfolk,  Va.,  and  employed  the 
plaintiff  upon  this  work.  In  the  course  of  the  business  a  derrick  was 
used,  which  was  furnished  by  the  shipowner.  When  the  defendant's 
men  were  getting  ready  to  load  the  ship,  it  was  found  that  the  boom 
upon  the  derrick  was  required  to  be  moved.  The  boom  upon  the 
derrick  was  a  heavy  one.  This  boom  is  held  in  place  by  what  is  called 
a  topping  lift,  which,  in  this  case,  consisted  of  a  wire  cable  fastened 
to  the  end  of  the  boom,  and  going  from  there  to  a  pulley  at  the  top 
of  the  mast,  and  from  thence  down  along  the  side  of  the  mast  to  the 
deck  of  the  ship.  This  was  fastened  at  the  bottom  of  the  mast  by  be- 
ing wound  around  some  cleats  and  then  wound  around  the  mast  it- 
self. The  exact  nature  of  the  fastening  at  the  bottom  of  the  mast  is 
not  material  to  the  question  raised  here.  In  order  to  lower  the  boom 
it  was  necessary  to  loosen  the  hold  at  the  bottom  of  the  mast,  so  as 
to  give  more  length  to  the  topping  lift.  In  order  that  the  weight  of 
the  boom  should  not  be  so  great  that  the  workmen  who  were  raising 
and  lowering  the  boom  would  lose  control,  it  was  customary  to  fasten 
the  topping  lift  to  the  deck  of  the  ship  by  means  of  a  backing  strap,  or 
stopper,  as  it  was  called.  This,  it  seems,  was  in  general  used  for  this 
purpose,  and  apparently  was  necessary  for  the  safe  handling  of  the 
derrick.  This  backing  strap  was  supposed  to  be  a  part  of  the  equip- 
ment of  the  derrick  itself,  which  is  ordinarily  furnished  by  the  ship- 
owner who  owned  the  derrick.  The  defendant  did  not  furnish  the 
derrick,  and  was  not  expected  in  the  first  instance  to  furnish  the 
backing  strap.  When  it  became  necessary  to  lower  this  boom,  the 
hatch  boss  who  was  immediately  over  the  plaintiff  started  to  look  for 
a  backing  strap.  He  went  around  the  ship  and  was  unable  to  find  one. 
He  swears  that  he  came  "back  to  the  derrick  and  found  that  the  next 
man  in  charge  had  started  to  lower  the  boom  without  the  safety  ap- 
pliance of  the  backing  strap,  and  that  he  joined  in  and  helped,  and 
that  the  plaintiff  was  one  of  the  helpers.  The  boom,  however,  was 
too  heavy  for  them  to  handle,  and  got  away  from  them,  and  the  top- 
ping lift,  which  was  a  steel  cable,  flew  up  and  injured  the  plaintiff. 

/The  claim  of  the  plaintiff  is  that  this  defendant,  as  his  employer, 
was  bound  to  furnish  him  both  a  safe  place  to  work  and  safe  appliances 
with  which  his  work  could  be  done,  and  for  the  injury  occasioned  by 
the  failure  so  to  supply  the  plaintiff  with  safe  appliances  this  judg- 
ment was  properly  rendered. 

The  contention  of  the  defendant  is :  First,  that  the  defendant  was 
not  bound  to  furnish  a  backing  strap,  but  that  that  was  an  appliance 
which  should  have  been  attached  to  the  derrick  and  which  the  boat- 
owner  was  to  furnish;  second,  that  the  workmen  had  at  hand  other 
straps  which  could  be  used  therefor,  and  the  failure  of  the  hatch 
boss  to  use  those  other  straps  was  the  negligence  of  a  coemploye; 
third,  that  the  plaintiff's  only  remedy  was  under  the  Compensation 
Law  of  this  state ;  and,  fourth,  that  the  plaintiff's  recovery  was  to  be 
governed  by  the  rules  of  maritime  law,  in  which  the  measure  of  dam- 
age is  claimed  to  have  been  different  from  that  adopted  by  the  court. 

[1,2]  As  to  the  first  contention,  I  think  the  shipowner  was  pri- 
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marily  bound  to  furnish  this  backing  strap,  and  the  defendant  had 
the  right  to  rely  upon  the  fact  that  that  backing  strap  would  be  fur- 
nished for  its  use  by  the  shipowner.  This,  however,  does  not  relieve 
the  defendant  from  its  liability  to  the  plaintiff  to  furnish  him  safe 
appliances  with  which  he  may  do  the  work  which  he  is  employed  to  do. 
When  it  was  discovered  that  this  backing  strap  was  not  there,  the 
defendant  could  not  put  the  plaintiff  to  work  without  appropriate 
appliances,  merely  because  the  shipowner  had  failed  in  its  duty  to 
furnish  this  backing  strap.  The  defendant  was  bound  to  furnish 
some  safety  device  which  would  protect  the  plaintiff  in  case  the  boom 
was  too  heavy  for  the  men  themselves  to  handle.  The  hatch  boss 
did  in  fact  look  arotmd  for  a  backing  strap.  At  one  of  the  other 
hatches  upon  the  boat  a  block  and  tackle  were  used  as  a  safety  de- 
vice, but  no  backing  strap  was  found  and  no  other  safety  device  was 
used.  The  plaintiff  swears  that  the  hatch  boss  himself  directed  him 
to  take  hold  of  this  topping  lift  for  the  purpose  of  changing  the  boom 
•without  this  safety  device.  The  duty  to  furnish  safe  appliances  is  the 
duty  of  the  master,  and  is  one  that  cannot  be  delegated.  Whether 
the  plaintiff  was  directed  by  the  hatch  boss  himself,  or  by  the  man  in 
charge  when  the  hatch  boss  was  absent,  the  negligence  of  the  man 
in  authority  at  the  time  in  directing  him  to  assist  in  lowering  this 
boom  without  the  safety  device  was  the  negligence  of  the  employer. 
If  it  were  the  employer's  duty  to  furnish  safe  appliances,  it  was  his 
negligence  in  putting  the  men  to  work  without  those  safe  appliances. 

[3, 4]  Second.  It  is  true  that  the  defendant  had  at  the  dock  some 
gearing  which  was  used  to  fasten  the  load  upon  the  basket  at  the  end 
of  the  boom,  so  that  it  could  be  taken  over  from  the  dock  to  the  boat. 
Some  of  this  gearing  consisted  of  chains.  It  is  argued  upon  this  ap- 
peal that,  as  these  chains  were  furnished,  the  negligence  of  the  hatch 
boss  in  not  procuring  them  and  using  them  was  the  negligence  of  a 
fellow  servant,  and  not  the  negligence  of  the  master.  The  difficulty 
with  this  contention  is,  first,  that  this  contention  was  not  made  at  the 
Trial  Term,  and  no  such  defense  was  there  urged.  In  the  second 
place,  there  is  no  proof  that  any  chains  which  were  a  part  of  this 
gearing  which  were  furnished  by  the.  master  were  capable  of  use 
as  a  backing  strap.  It  might  further  be  added  that  they  were  furnish- 
ed for  a  particular  purpose,  that  of  fastening  the  load  upon  the  basket, 
which  was  swung  around  from  the  dock  to  the  boat.  They  were  not 
furnished  for  use  as  a  backing  strap,  but  furnished  for  another  pur- 
pose. The  defendant  cannot  excuse  itself  for  its  negligence  by  claim- 
ing that  its  foreman  should  have  used  them  for  some  other  purpose 
than  that  for  which  they  were  in  fact  furnished. 

[B]  Third.  It  was  not  contended  at  the  trial  that  the  plaintiff  had 
any  remedy  under  the  Compensation  Law.  This  question  was  first 
raised  after  the  verdict  of  the  jury.  It  was  not  raised  in  the  defend- 
ant's pleading.  Moreover,  the  evidence  does  not  show  that  this  con- 
tract w^s  made  in  New  York,  although  the  parties  went  from  New 
York  to  Norfolk  together.  The  defendant  is  a  foreign  corporation, 
doing  business  in  a  foreign  state,  where  the  accident  happened,  and 
there  is  nothing  to  show  that  the  plaintiff  has  any  remedy  whatever 
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under  any  Compensation  Law  of  any  state.  No  such  defense,  there- 
fore, is  available  to  the  defendant  in  this  case. 
Fourth.  The  defendant  claims  that  this  accident,  happening  upon 
.  ihe  boat,  in  navigable  waters,  although  at  the  dock,  is  to  be  governed 
by  the  maritime  law,  and  that  the  measure  of  -damage  as  held  by  the 
United  States  courts  under  that  law  is  different  from  the  measure  of 
damage  in  a  common-law  action.  In  Scarif  v.  Metcalf,  107  N.  Y. 
211,  13  N.  E.  796,  1  Am.  St.  Rep.  807,  the  owner  of  a  vessel  was 
held  liable  for  damages  sustained  by  reason  of  the  neglect  of  the 
master  to  furnish  and  render  a  seaman  medical  attendance  and  care. 
This  action  was  brought  in  the  state  court  and  the  plaintiff  was  al- 
lowed to  recover  full  indemnity  for  the  injury  suffered.  The  injury 
thus  suffered  in  loading  the  boat  upon  navigable  waters  would  seem 
to  present  a  case  for  the  jurisdiction  of  the  United  States  courts  under 
the  maritime  law,  as  has  been  held  in  Atlantic  Transport  Co.  of  West 
Virginia  v.  Imbrovek,  234  U.  S.  52,  34  Sup.  Ct.  733,  58  L.  Ed.  1208, 
51  L.  R.  A.  (N.  S.)  1157;  also  in  Southern  Pacific  Co.  v.  Jensen,  244 
U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C,  451, 
Ann.  Cas.  1917E,  900.  In  the  case  of  Chelentis  v.  Luckenbach  S. 
S.  Co.,  247  U.  S.  372,  38  Sup.  Ct.  501,  62  L.  Ed.  1171,  the  Supreme 
Court  has  held  that  by  the  general  maritime  law,  the  vessel  owner  is 
liable  only  for  the  maintenance,  cure,  and  wages  of  a  seaman  injured 
in  the  service  of  his  ship,  by  the  negligence  of  a  member  of  the  crew, 
and  it  was  there  held  that  the  rules  of  the  maritime  law  governed 
both  the  right  of  action  and  the  measure  of  damages.  The  maritime 
law  (section  9  of  the  Judiciary  Act  of  1789  [U.  S.  Comp.  St.  §  991]) 
gives  original  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction  exclusively  to  the  District  Courts  of  the  United  States, 
saving  to  suitors,  in  all  cases,  the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it.  It  was  further  held  in  that 
case  that  this  act  gave  only  the  right  to  the  common-law  remedy  and 
that  the  right  of  recovery  should  be  determined  upon  the  principles 
of  the  maritime  law.  In  35  Cyc.  1200,  it  is  stated  that  under  the 
maritime  law  a  seaman  who  receives  an  injury  while  in  the  service  of 
the  ship  is  entitled  to  medical  care^  nursing,  and  attendance,  and  to  a 
cure,  so  far  as  cure  is  possible,  at  the  expense  of  the  ship,  and  this  is 
true,  even  though  the  cause  of  the  injury  can  be  attributed  to  the  fault 
of  no  one,  and  the  negligence  of  the  seaman  himself  will  not  defeat  the 
right.    At  page  1244  it  is  also  stated: 

"The  liability  of  a  vessel  or  her  owner  to  a  crew  does  not  ordinarily  include 
any  compensation  or  allowance  for  the  resulting  effects  of  an  injury  received 
while  in  her  service,  no  fault  tending  to  produce  the  injury  beiiis  shown  in 
the  vessel,  her  appliances,  equipment,  or  officers,  but  is  limited  to  the  expenses 
of  the  care,  attendance,  and  cure  of  the  seamen.  The  vessel  and  her  owner  are, 
however,  both  by  English  and  American  law,  liable  to  an  indemnity  for  injuries 
received  by  seamen  in  consequence  of  the  unseaworthiness  of  the  ship,  or  a 
failure  to  supply  and  keep  In  order  the  proper  appliances  appurtenant  to  the 
ship."  ^ 

[8]  To  this  statement  numerous  cases  are  cited  in  the  notes,  in- 
cluding the  case  of  Scarff  v.  Metcalf,  107  N.  Y.  211,  13  N.  E.  796, 
1  Am.  St.  Rep.  807.     It  would  seem,  therefore,  if  this  action  were 
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brought  against  the  owner  of  the  vessel,  and  negligence  on  the  part  of 
such  owner  was  shown  in  failing  to  supply  the  proper  appliances, 
that  the  plaintiff  would  be  entitled  to  "indemnity"  for  "resulting 
eflfects/'  and  would  not  be  limited  to  the  costs  of  medical  treatment 
and  cure.  It  follows,  where  a  longshoreman  is  employed  by  an  inde- 
pendent contractor  in  the  loading  of  a  ship  by  reason  of  the  failure 
of  that  contractor  to  provide  proper  appliances,  that  he  would  be 
entitled  to  recover  indemnity  for  resulting  effects  of  his  injury,  even 
under  the  rule  of  maritime  law,  if  that  be  held  to  govern  the  rule  of 
damages  in  this  case. 
The  judgment  and  order  should  therefore  be  affirmed,  with  costs. 

LAUGHLIN  and  MERRELL,  JJ.,  concur. 
•     CLARKE,  P.  J.,  and  PAGE,  J.,  dissent 


(111  Misc.  Rep.  613) 

G0LD8M1TH  et  al.  v.  ITALIAN  DISCOUNT  &  TRUST  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  18,  1920.) 

Sales  ^=»88— Whether  printed  stipulation  at  side  of  signature  was  part  of 
eontract  held  for  Jury. 

In  seller's  action  for  buyer's  refusal  to  receive  and  pay  for  bonds  sold 
under  written  contract,  question  of  whether  printed  paragraph  alongside 
of  signature,  making  the  transaction  subject  to  the  rules  of  the  Stock  Ex- 
change, was  intended  to  constitute  a  part  of  the  contract,  held  a  question 
lor  the  jury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Ivan  Goldsmith  and  another  against  the  Italian  Discount 
&  Trust  Company.  Judgment  for  plaintiffs,  after  a  trial  before  the 
court  without  a  jury,  and  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (Lansing  P.  Reed 
and  Coulter  D.  Young,  of  New  York  City,  of  counsel),  for  appellant. 

Paskus,  Gordon  &  Hyman,  of  New  York  City  (Julian  T.  Abeles  and 
Leopold  Bleich,  both  of  New  York  City,  of  counsel),  for  respondents. 

FINCH,  J.  The  action  was  brought  to  recover  damages  for  breach 
of  a  contract,  consisting  of  defendant's  alleged  failure  to  receive  and 
pay  for  certain  Italian .  government  bonds  sold  to  it  by  the  plaintiffs. 
The  defense  of  the  defendant  was  tliat  the  plaintiffs  did  not  deliver 
the  bonds  in  accordance  with  the  contract,  and  hence  the  defendant 
was  within  its  rights  in  refusing  acceptance. 

The  plaintiffs  practically  sought  to  confess  and  avoid  this  defense 
by  proof  of  the  rules  of  the  New  York  Stock  Exchange,  under  which 
rules  the  defendant  is  required  to  give  written  notice  of  its  intention 
not  to  accept  the  bonds  before  the  seller  can  be  put  in  default  for 
nondelivery.  It  is  conceded  that  the  defendant  made  no  attempt  to 
give  such  notice.    The  defendant  objected  to  the  introduction  of  these 

^s»For  otlier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlgeste  A  Indexes 
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rules  and  to  the  applicability  thereof  to  this  contract,  and  the  cor- 
rectness of  the  admission  of  these  rules  presents  the  chief  question 
for  determination. 

The  contract  consisted  of  a  sales  note,  signed  by  the  defendant, 
which  is  as  follows : 

"New  York,  March  21,  1919. 

"Italian  Discount  &  Trust  Co.,  Attention  Mr.  Riibano,  399  Broadway,  New 
York :  We  confirm  having  sold  to  you  for  cash  deliyery  through  Merchants' 
National  Bank,  42  WaU  Str. : 

Amount.  Description.  Price.  Amount  Tax.  Com.  Net  Amount. 

Ure  20,000  Italian  5% 

1918  lire  bonds  139  $2,780.00 

flat  

Denominations  1  to 

10  thousand  lire 

[Stamp  of  Italian  Discount  &  Trust  Ooi^pany — ^Mar.  22,  1919.] 

"If  the  above  confirmation  Is  Incorrect  in  any  respect,  kindly  advise  us  at 
once.  Telephone 

(1576 

John        -^1577 

[1097 

"Very  truly  yours,  Ivan  Goldsmith  &  CJo.,  per.  I.  G. 

"All  transactions  Involving  the  purchase  or  sale  of  securities  are  made  by 
us  subject  to  the  rules  and  customs  of  the  Exchange  and  with  the  distinct  un- 
derstanding that  actual  delivery  Is  to  be  made" 

— ^and  a  letter  from  the  defendant  to  the  plaintiffs : 

"We  beg  to  confirm  having  purchased  from  you  lire  20,000  Italian  6%  1918 
Issue  at  $139.00  per  1,000." 

The  testimony  disclosed  that  the  plaintiff  was  practically  in  default 
in  making  delivery.  The  trial  court  apparently  held,  however,  tliat 
the  rules  and  customs  of  the  Stock  Exchange  governed,  and  that  as 
a  matter  of  law  the  printed  paragraph  in  relation  to  the  same,  along- 
side of  the  signature,  was  a  part  of  the  contract.  In  this  the  learned 
court  would  seem  to  have  been  in  error.  No  issue  of  fact  was  raised 
as  to  what  the  intention  of  the  parties  was  as  to  this  particular  pro- 
vision, and  its  appearance  alongside  of  the  signature  on  th^  printed 
sales  note  did  not  make  it  as  a  matter  of  law  a  part  of  the  contract. 
As  was  said  in  Poel  v.  Brunswick  B.  C.  Co.,  216  N.  Y.  310,  110  N.  E. 
619: 

"When  the  printed  matter  is  not  evidently  Intended  to  be  incorporated  in 
the  contract,  and  the  understanding  of  the  parties  is  doubtful,  it  is  to  be  deter- 
mined, as  similar  Issues  are  determined,  as  a  question  of  fact  in  the  light  of 
the  surrounding  circumstances" — citing  Stnrtevant  Co.  v.  Fireproof  F.  C5o.,  216 
^.  Y.  199,  110  N.  E.  440,  L.  R.  A.  1916D,  1069. 

See,  also,  Thompson  v.  Bailey,  220  N.  Y.  471,  116  N.  E.  387. 

The  court  below,  however,  treated  this  printed  paragraph,  which 
was  not  apparently  within  the  writing  comprised  above  the  signature, 
as  a  part  of  the  contract  practically  at  the  opening  of  the  case,  and  so 
treated  this  issue  as  a  matter  of  law  when  it  should  have  been  treated 
as  an  issue  of  fact,  and  tlie  defendant  have  had  an  opportunity  to  have 
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been  heard  on  said  issue,  to  wit,  whether  the  paragraph  in  question 
was  a  part  of  the  contract  or  was  a  mere  declaration  on  the  part  of 
the  plaintiffs  as  to  their  general  intention  as  a  matter  of  policy. 

For  this  reason,  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  &e  appellant  to  abide  the  event 

WAGNER,  J.,  concurs. 

GUY,  J.,  concurs  in  the  result. 


(192  App.  DlT.  88) 

EMPLOYERS'  UABBLITT  ASSUR.  CORPORATION,  Lfmiled,  v.  INTERNA- 
TIONAL  BULK  PRODUCTS  CO. 

(Supreme  Ck)tirt,  Appellate  Divifilon,  First  Department.    May  28,  1020.) 

L  Infioranee  ^=>606  (5) —Indemnity  Insurer,  paying  Judgment  against  insured, 
mititled  to  subrogation. 

Though  a  policy  insuring  against  loss  from  llabUity  Imposed  by  law  for 
personal  Injuries  is  one  of  indemnity  with  respect  to  damages  and  not 
against  UabiUty  merely,  the  insurer's  right  of  subrogation  under  the  terms 
of  the  policy  against  a  third  party  responsible  for  the  injury  is  not  de- 
pendent on  payment  of  a  Judgment  by  insured  from  its  own  funds,  and 
where  the  insurer  paid  the  Judgment  it  was  entitled  to  be  subrogated,  ir- 
respective of  insured's  solvency. 

t.  Insoranee  ^»514 — ^Llablltty  of  indemnity  Insurer  not  dependent  on  financial 
condition  of  Insured. 

The  liability  of  an  indemnity  insurer  under  a  policy  insuring  against 
loss  from  liability  imposed  by  law  for  personal  injuries  does  not  depend 
on  the  collectability  of  the  Judgment  against  insured  or  its  financial  condi- 
tion, and,  though  insured  is  insolvent  or  on  the  verge  of  insolvency,  if  it 
borrows  the  money  and  pays  the  Judgment,  or  the  Judgment  is  paid  for 
it,  either  by  loan  or  gift  to  it  for  that  purpose,  or  at  its  request,  by  which 
it  would  incur  an  independent  liability  for  reimbursement,  the  insurer  is 
Uable. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Employers*  Liability  Assurance  Corporation,  Limited, 
subrogated  to  the  rights  of  the  Frank  G.  Shattuck  Company,  against 
the  International  Milk  Products  Company.  From  an  order  overruling 
its  demurrer  for  insufficiency,  defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

James  B.  Henney,  of  New  York  City  (Daniel  R.  Harvey,  of  coun- 
sel), for  appellant. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  The  plaintiff,  in  the  right  of  the  Frank  G.  Shat- 
tuck Company,  by  subrogation,  brings  this  action  to  recover  the 
amounts  of  judgments  recovered  against  said  Shattuck  Company  by 
one  Marie  Ethel  Barker,  together  with  the  costs  and  expenses  incurred 
by  plaintiff  for  the  Shattuck  Company,  pursuant  to  an  indemnity  pol- 
icy of  insurance  issued  to  it  by  plaintiff  in  defending  the  action 
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brought  against  it  by  said  Marie  Ethel  Barker.  The  plaintiff  allegesi 
that  on  the  20th  of  November  the  Shattuck  Company  was  in  pos- 
session of  the  premises  No.  383  Fifth  avenue,  borough  of  Manhattan, 
New  York,  and  was  there  conducting  one  of  its  retail  stores;  that 
on  said  day  said  Marie  Ethel  Barker,  while  lawfully  using  the  side- 
walk in  front  of  the  premises,  stepped  into  an  opening  and  sustained 
personal  injuries,  and  thereafter  brought  an  action  against  the  Shat- 
tuck Company  therefor,  and  recovered  a  judgment,  which  was  modi- 
fied by  this  court  with  respect  to  the  amount  and  affirmed  (180  App. 
Div.  891,  166  N.  Y.  Supp.  1086),  and,  as  so  modified,  affirmed  by  the 
Court  of  Appeals  (226  N.  Y.  664,  123  N.  E.  855) ;  that  the  injuries 
for  which  the  recovery  was  had  were  primarily  due  to  the  negligence 
of  the  defendant,  whose  employe,  in  delivering  milk  to  the  basement 
of  said  prepises,  opened  one  of  the  jnetallic  doors  in  the  sidewalk, 
covering  an  elevator  descending  therefrom  to  the  basement,  and  left 
it  open  and  unguarded  while  he  descended  in  delivering  the  milk,  and 
that  in  the  meantime  said  Marie  Ethel  Barker  stepped  into  the  open- 
ing; that  the  Shattuck  Company  at  said  time  was  the  holder  of  a 
general  liability  policy  of  insurance  issued  by  the  plaintiff,  a  corpora- 
tion organized  under  the  laws  of  England  and  duly  authorized  to  do 
business  here,  indemnifying  the  Shattuck  Company  ''against  loss 
from  the  liability  imposed  by  law"  upon  it  "for  damages  on  account 
of  bodily  injuries  accidentally  suffered  by  any  person  or  persons  other 
than"  its  employes,  "while  within  or  upon  said  premises  *  *  ♦ 
or  the  premises  or  ways  adjacent  thereto,"  occurring  during  the  period 
covered  by  the  policy,  a  copy  of  which  is  annexed  to  and  made  a 
part  of  the  complaint.  One  of  the  conditions  of  the  policy,  designated 
"Condition  G,"  was  as  follows: 

"Condition  G.  In  case  of  payment  of  loss  or  expense  under  this  policy,  the 
corporation  shall  be  subrogated  to  all  of  the  rights  of  the  assured  nj;alust 
any  party,  as  respects  such  loss  or  expense,  to  the  amount  of  such  payment, 
and  the  assured  shall  execute  all  papers  required  and  shall  co-operate  with  the 
corporation  to  secure  to  the  corporation  such  rights/* 

It  is  further  alleged  that  the  accident  to  Marie  Ethel  Barker  came 
within  the  provisions  of  the  policy  and  was  covered  thereby,  and  that 
on  the  29th  day  of  May,  1919,  after  the  affirmance  of  the  judgment 
by  the  Court  of  Appeals  and  the  entry  of  judgment  of  affirmance, 
with  costs  of  the  appeal  to  the  Court  of  Appeals,  plaintiff,  pursuant  to 
the  p/ovisions  of  the  policy  and  on  behalf  of  the  Shattuck  Company, 
paid  the  sum  of  $2,014.40  to  Marie  Ethel  Barker  in  satisfaction  of  the 
judgments  and  interest  thereon;  that  the  Shattuck  Company  duly 
and  timely  gave  notice  to  the  defendant  of  the  commencement  of  the 
action  by  Marie  Ethel  Barker,  and  that  the  accident  was  caused  by 
the  negligence  of  its  servant  and  agent,  and  that  it  would  hold  the 
defendant  responsible  for  any  damages  recovered  therein,  and  de- 
manded that  the  defendant  come  in  and  defend  the  action,  but  that 
defendant  failed  and  neglected  so  to  do,  and  that  the  Shattuck  Com- 
pany defended  the  action  in  good  faith  and  to  the  best  of  its  abihty, 
through  the  plaintiff,  acting  under  and  pursuant  to  the  provisions 
of  said  policy,  and  in  so  doing  plaintiff,  for  the  Shattuck  Company, 
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laid  out  and  expended,  for  necessary  counsel  fees,  witness  fees,  and 
other  expenses,  the  sum  of  $1,162.54,  which  was  a  reasonable  ex- 
penditure therefor  and  was  necessarily  incurred  by  the  Shattuck  Com- 
pany, and  by  plaintiff,  so  acting  for  it  in  the  defense  of  the  action; 
and  that  by  reason  of  the  premises  plaintiff  has  become  and  is  now 
subrogated  to  all  the  rights  of  the  Shattuck  Company  against  the  de- 
fendant, including  the  right  to  recover  from  the  defendant  the  judg- 
ments and  the  money  expended  in  the  defense  of  the  action,  aggre- 
gating the  sum  of  $3,176.94,  payment  of  which  amount  has  been  duly 
dem^tnded  of  the  defendant,  but  it  has  neglected  and  refused  to  pay 
the  same,  and  judgment  therefor  is  demanded. 

[1,2]  The  sole  and  only  contention  of  the  appellant  is  that  the 
policy  was  an  indemnity  policy,  and  that  it  is  not  shown  that  the  in- 
sured sustained  any  loss.  The  argument  in  support  of  the  appeal  is 
that  the  plaintiff  voluntarily  paid  the  judgments  and  expenses  in- 
curred in  defending  the  action,  and  that,  there  being  no  allegation  that 
the  insured  was  solvent,  there  can  be  no  recovery.  The  contention 
that  the  policy  is  one  of  indemnity  with  respect  to  damages,  and  not 
for  liability  merely,  is  sound;  but  I  am  unable  to  agree  with  the 
contention  that  it  was  essential  to  a  right  of  action  in  the  plaintitT  by 
subrogation  that  the  pa3''ment  should  have  been  made  by  the  Shattuck 
Company  from  its  own  funds.  Its  liability  had  been  finally  determined 
by  the  judgment  of  affirmance  by  the  Court  of  Appeals,  which  was  a 
lien  upon  any  real  property  it  might  have,  and  which  deprived  it  of 
the  right  to  transfer  any  of  its  personal  property  freely,  inasmuch  as 
such  a  transfer  might  be  challenged  on  the  ground  that  it  was  made 
to  hinder,  delay,  and  defraud  this  judgment  creditor.  The  liability  of 
the  defendant  to  the  Shattuck  Company  for  reimbursement  did  not 
depend  upon  the  collectability  of  the  judgments  or  the  financial  con- 
dition of  the  Shattuck  Company.  The  Shattuck^ompany  was  under 
no  obligation  to  the  defendant  to  jeopardize  its  financial  standing  by 
awaiting  the  issuance  of  executions  on  the  judgment.  It  was  at  liberty, 
so  far  as  the  defendant  is  concerned,  to  borrow  the  money  and  pay 
the  judgment,  even  though  it  was  insolvent,  or  on  the  verge  of  in- 
solvency. It  was  not  essential  that  the  judgments  should  be  paid  by 
its  own  funds.  It  was  quite  sufficient  if  they  were  paid  for  it,  either 
by  a  loan  or  a  gift  of  the  money  to  it  for  that  purpose,  or  at  its  re- 
quest, by  which  it  would  incur  an  independent  liability  for  reimburse- 
ment. In  either  instance,  it  would  be  entitled  to  recover  over  against 
defendant,  and  it  would  incur  a  loss  within  the  terms  of  the  policy  by 
the  payment  of  the  judgments. 

So  here,  the  plaintiff  being  liable  to  the  Shattuck  Company  and  the 
Shattuck  Company  being  desirous  of  having  the  judgments  satisfied 
of  record,  it  was  at  liberty  to  satisfy  them  directly  through  the  plain- 
tiff in  the  performance  of  the  plaintiff's  liability  to  it,  for  it  is  al- 
leged that  the  plaintiff  paid  the  money  for  and  in  behalf  of  the  Shat- 
tuck Company.  Upon  such  payments,  by  virtue  of  the  provisions  of 
condition  G  of  the  policy  herein  quoted,  the  plaintiff  became  subro- 
gated to  all  of  the  rights  of  the  Shattuck  Company  against  the  de- 
fendant.   If  there  were  no  precedent  in  point  to  that  effect,  we  would 
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have  no  hesitancy  in  so  holding;  but  this  court  has  already  in  effect 
so  held  in  Royal  Indemnity  Co.  v.  Hasslacher,  189  App.  Div.  935, 
178  N.  Y.  Supp.  916,  in  which  we  aflSrmed  without  opinion  a  judg- 
ment for  the  plaintiff.  The  learned  counsel  for  the  appellant  is  in 
error  in  stating  in  his  points  that  on  that  appeal  the  point  he  now 
makes  was  not  presented.  It  was  pointedly  presented  and  decided  ad- 
versely to  a  like  contention  then  made  for  the  appellant  therein  by 
the  attorney  of  record  for  the  defendant  herein.  In  that  case  the 
plaintiff  by  virtue  of  its  policy  of  insurance  had  paid  a  judgment  re- 
covered against  the  insured,  without  even  having  been  requested  so  to 
do  by  the  insured,  and  it  was  argued  that,  inasmuch  as  the  insured 
had  not  paid  the  judgment,  it  had  sustained  no  loss  or  damages  and 
could  not  recover  of  the  defendant,  who  was  primarily  liable,  and 
that  therefore  there  was  no  cause  of  action  in  favor  of  the  insured 
to  which  the  plaintiff  could  become  subrogated,  which  is  precisely  the 
same  point  as  that  made  on  this  appeal,  and  the  same  and  other  au- 
thorities were  cited  in  support  thereof. 

Moreover,  in  the  recent  case  of  Wanamaker  v.  Otis  Elevator  Co., 
228  N.  Y.  192,  126  N.  E.  718,  it  was  held  that  an  insurance  com- 
pany, on  recognizing  its  liability  and  paying  a  judgment  for  costs 
against  the  insured,  became  thereby  subrogated  to  the  rights  of  the 
insured  against  the  party  primarily  liable,  which  is  the  precise  point 
presented  by  the  appeal.  No  question  with  respect  to  the  amount 
which  the  plaintiff  may  be  entitled  to  recover  has  been  argued  on 
the  .appeal,  and  since  the  plaintiff  is  entitled  to  recover,  at  least,  the 
amount  paid  to  satisfy  the  judgments,  the  demurrer  was  properly 
overruled. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  defendants  to  withdraw  the  demurrer 
and  to  answer,  on  j)ayment  of  said  costs  and  $10  costs  at  Special 
Term,   All  concur. 


(192  App.  Dlv.  213) 

BREGSTONE  ▼.  GREENBER6  eC  aL 

(Supreme  Ck)urt,  Appellate  Division,  First  Department    liay  28,  1020.) 

1.  Trade-marks  and  trade-names  ^=>70(2)— Manufaetnrer  guilty  of  unfair 

competition  in  adopting  device  "The  Aero  Brand"  in  imitation  of  'The 
Hero  Brand/' 

A  manufacturer  of  clothing,  who  deliberately  selected  for  its  goods  the 
name  "The  Aero  Brand"  for  the  purpose  of  imitating  the  label  of  an- 
other "The  Hero  Brand,"  and  of  decelying  the  purchasing  public,  was 
guilty  of  unfair  competition. 

2.  Trade-marlcs  and  trade-names  ®=»67— Absolute  right  to  trade-marlc  not 

necessary  to  enjoin  unfair  use. 

One  using  a  trade-mark  for  its  goods  need  not  have  an  absolute  right  to 
it,  to  be  entitled  to  enjoin  another  from  deliberately  selecting  it  for  the 
purpose  of  imitating  the  former's  label  and  of  deceiving  the  purchasing 
public. 

Clarke,  P.  J.,  dissenting. 
^s^For  other  caaw  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digeeta  A  Indezee 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Nathan  Bregstone  against  Bamet  Greenberg  and  Charles 
Stein,  copartners,  etc.  From  an  order  denying  his  motion  for  an  in- 
junction pendente  lite,  plaintiff  appeals.  Reversed,  and  motion  grant- 
ed, on  plaintiff's  giving  an  undertaking. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  GREENBAUM,  JJ. 

Mark  E.  Goldberg,  of  New  York  City,  for  appellant. 

Stone  &  Schleimer,  of  New. York  City  (Max  Schleimer,  of  New 
York  City,  of  counsel,  and  Nathan  H.  Stone,  of  New  York  City, 
on  the  brief),  for  respondents. 

GREENBAUM,  J.  Plaintiff  appeals  from  an  order  made  at  Spe- 
cial Term  denying  a  motion  for  an  injunction  to  restrain  the  defend- 
ants pendente  lite  from  making,  selling,  and  offering  for  sale  or 
disposing  of  any  boys'  blouses  and  shirts  having  thereon  the  label 
"The  Aero  Brand"  or  any  similar  name  in  imitation  of  the  plaintiff's 
trade-mark  "The  Hero  Brand." 

The  affidavits  show  that  the  plaintiff  has  been  engaged  in  the 
business  of  manufacturing  and  selling  boys'  blouses  and  shirts  for 
about  24  years;  that  he  has  acquired  a  high  reputation  among  the 
purchasing  public  in  his  business;  that  since  about  the  1st  of  April, 
1911,  he  attached  to  the  blouses  and  shirts  manufactured  by  him 
labels  which  had  for  their  distinguishing  feature  the  words  "The 
Hero,"  which  on  October  24,  1911,  were  registered  as  a  trade-mark 
in  the  Patent  Office  of  the  United  States;  that  Bamet  Greenberg, 
one  of  the  defendants,  was  a  salesman  in  plaintiff's  employ  for  about 
9  years  up  to  about  May  24,  1919,  and  as  such  salesman  sold  large 
quantities  of  the  goods  manufactured  by  the  plaintiff  under  the  trade- 
mark and  brand  known  as  "The  Hero";  that  Greenberg  was  well 
known  to  the  customers  of  the  plaintiff  as  the  representative  and  sell- 
ing agent  of  "The  Hero  Brand"  of  boys'  shirts  and  blouses;  that, 
upon  leaving  the  plaintiff's  employ,  Greenberg  formed  a  partnership 
with  the  defendant  Stein  in  the  business  of  manufacturing  and  sell- 
ing boys'  blouses  and  shirts  in  the  city  of  New  York,  which  adopted 
as  the  brand  for  its  goods  the  words  "The  Aero  Brand." 

The  plaintiff  submitted,  upon  the  motion  for  injunction  the  affi- 
davit of  one  Emanuel  Benjamin,  an  apparently  disinterested  witness, 
who  conducts  a  general  merchandise  business  at  Freeport,  Nassau 
county,  N.  Y.,  in  which  he  states  that  he  has  known  the  defendant 
Greenberg  for  the  past  8  or  9  years  and  has  during  that  time  purchas- 
ed "The  Hero"  boys'  shirts  and  blouses;  that  during  that  time 
there  was  a  considerable  demand  by  merchants  and  customers  for 
plaintiff's  goods,  and  that  his  own  customers,  in  purchasing,  asked  for 
the  "Hero"  boys'  shirts  and  blouses.  This  affiant  further  states  that 
he— 

"has  purchased  from  the  defendants  boys*  blouses  marked  'Aero  Brand*  In  the 
reg:ular  course  of  business,  because  'Aero'  was  so  similar  to  'Hero,'  and  that 
he  was  told  by  the  defendant  StdLn,  who  sold  the  said  goods  with  the  said 
label,  that  the  name  *Aero'  was  so  similar  to  the  name  'Hero'  that  the  con- 
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snmerg  would  parchase  defendants'  merchandise  with  the  label  'Aero/  and 
would  believe  that  they  were  purchasing  the  *Hero*  brand,*  and  would  not  know 
the  difference." 

Defendant  Stein  submits  a  counter  affidavit,  in  which  he  refers  only 
to  that  portion  of  the  Benjamin  affidavit  which  is  "to  the  effect  that 
I  said  to  him  that  the  word  'Hero'  was  go  similar  to  the  word  *Aero/ 
and  was  used  for  the  purpose  of  deceiving  the  customers,  so  that 
they  would  not  know  the  difference,"  stating  that  it  "is  false  and 
untrue." 

Plaintiff's  label  reads:  "The  Hero  Brand."  Each  word  is  printed 
on  a  separate  line.  The  top  line  .contains  the  word  "The,"  the  lowest 
line  the  word  "Brand,"  and  the  intermediate  one  the  word  "Hero." 
Defendants'  label  reads,  "The  Aero  Brand,"  the  words  of  which  are 
collocated  on  separate  lines  in  precisely  the  same  manner  as  plaintiff's 
words.  The  only  difference  between  the  two  is  the  substitution  of 
the  letter  "A"  for  the  letter  "H"  in  the  middle  word.  There  is  not 
only  a  close  similarity  in  the  appearance  of  the  words  employed 
and  in  their  arrangement,  but  there  is  also  a  similarity  of  sound  be- 
tween the  words  "Hero"  and  "Aero,"  when  spoken  by  those  who 
pronounce  the  first  two  letters  "iE"  in  the  latter  word  as  one  syllable, 
as  though  they  were  a  diphthong.  There  cannot  be  the  slightest 
doubt  that  the  word  "Aero"  was  deliberately  selected  by  defendants 
for  the  purpose  of  imitating  plaintiff's  label  and  of  deceiving  the  pur- 
chasing public,  in  believing  that  the  garments  sold  by  the  defendants 
were  those  manufactured  and  sold  by  the  plaintiff. 

[1,2]  We  have  thus  a  deliberate  case  of  unfair  competition  on 
the  part  of  the  defendants,  which  renders  it  unnecessary  to  consider 
whether  the  plaintiff  has  an  absolute  right  to  his  trade-mark.  -The 
doctrine  of  unfair  competition  is  well  expressed  in  the  following  quo- 
tation from  38  Cyc.  page  763  : 

"The  present  tendency  is  to  decide  every  case  upon  the  ground  of  unfair 
competition,  by  making  the  decision  turn  upon  whether  or  not  the  effect  of 
what  was  done  is  to  pass  off  the  goods  or  business  of  one  man  as  those  of 
another,  regardless  of  the  existence  of  any  technical  trademark." 

This  principle  of  law  is  recognized  in  H.  Co.  v.  H.  S.  Co.,  144  N. 
Y.  462,  468,  39  N.  E.  490,  491  (27  L.  R.  A.  42,  43  Am.  St.  Rep.  769), 
in  which  the  court  said: 

"The  right  of  a  man  to  use  his  own  name  in  his  own  business  the  law 
protects,  even  when  such  use  is  injurious  to  another  who  has  established  a 
prior  business  of  the  same  kind  and  gained  a  reputation  which  goes  with  the 
name.  But  in  such  cases  the  courts  require  that  the  name  shall  be  honestly 
used,  and  they  permit  no  artifice  or  deceit,  designe<i  or  calculated  to  mislead 
the  public  and  palm  off  the  business  as  that  of  the  person  who  first  established 
it  and  gave  it  its  reputation.  Croft  v.  Day,  7  Beav.  84 ;  HoUoway  v.  HoUoway. 
13  Beav.  209 ;   Cement  Co.  v.  Le  Page,  147  Mass.  206/' 

This  view  of  the  law  applicable  to  unfair  competition  has  been 
recognized  in  cases  in  which,  after  the  expiration  of  a  patent,  the 
right  to  manufacture  or  use  the  patented  article  is  open  to  all.    The 
courts  have  held  that  such  right  is  subject  to  the  proviso  that  those  ^ 
using  it  were  not  guilty  of  unfair  competition,  by  unlawfully  dress- 
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ing  up  their  goods  so  as  to  deceive  the  public  into  believing  that 
they  were  manufactured  by  the  holder  of  the  original  patent.  See 
note  in  17  L.  R.  A.  (N.  S.)  448  ct  al.,  and  cases  there  cited. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted  upon  plaintiff's  giving  an  undertaking  upon 
the  Injunction  in  the  sum  of  $250.    Settle  order  on  notice. 

DOWLING,  LAUGHLIN,  and  PAGE,  JJ.,  concur. 
CLARKE,  P.  J.,  dissents. 


(192  App.  Div.  143) 

SHMARGON  v.  ROSENSTEIN. 

( Supreme  CJourt,  Appellate  Division,  Third  Department.    May  17,  1920.) 

1.  Evidence  ^=>376 (6)— Account  books  not  admissible  as  memoranda,  with- 

out proof  of  elerlffi  making^  entries. 

Plain tilTs  account  books  are  not  admissible  in  evidence  as  memoranda 
of  past  recollection  or  of  reported  facts,  where  clerks  making  the  entries 
did  not  testify  that  they  were  correctly  made  of  facts  wlthhi  their  knowl- 
edge or  of  facts  reported  to  the  clerks  making  them,  or  were  correctly 
made  in  regular  course  of  business. 

2.  Evidence  ^=^376  (6) — ^Bool<s  kept  by  several  clerks  not  admissible  as  *'shop 

books"  until  available  testimony  by  clerks  was  exhausted. 

Account  books  kept  by  various  clerks,  each  of  whom  had  only  limited 
knowledge  as  to  the  facts  entered  therein,  are  not  admissible  as  shop 
books  under  the  rule  originally  adopted  for  the  protection  of  merchants, 
who  kept  no  clerks  and  who  were  incompetent  to  testify  on  their  own  be- 
half, where  the  clerks  who  made  the  entries  were  available  as  witnesses, 
but  were  not  called  to  give  what  testimony  they  could  to  the  correctness 
of  the  books. 

Kiley,  J.,  and  John  M.  KeUogg,  P.  J.,  dissenting. 

Appeal  from  Sullivan  County  Court. 

Action  by  Benjamin  Shmargon  against  Louis  Rosenstem.  Judgment 
for  plaintiff.  New  trial  denied,  and  defendant  appeals.  Reversed, 
and  new  trial  granted.       ^ 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

John  D.  Lyons,  of  Monticello,  for  appellant. 

Ellsworth  Baker,  of  Hurleyville  (Isadore  Rothenberg,  of  Wood- 
bridge,  on  the  brief),  for  respondent. 

HENRY  T.  KELLOGG,  J.  The  plaintiff  was  a  storekeeper  deal- 
ing in  groceries  and  meats.  The  defendant  was  the  proprietor  of  a 
boarding  house.  During  the  summer  of  the  year  1918,  the  plaintiff 
at  various  times  sold  the  defendant  supplies  from  his  store.  The 
defendant  failed  to  make  payment  in  full,  and  the  plaintiff  brought 
this  action  to  recover  the  balance  due.  In  order  to  prove  his  claim  the 
plaintiff  introduced  his  books  of  account  in  evidence.  These  consisted 
of  daybooks  and  ledgers,  the  entries  in  which  were  regularly  made 

^s»For  other  caaes  see  eaine  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexed 
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from  sales  slips,  upon  which  it  was  the  practice  of  the  plaintiff  and 
his  clerks  to  note  sales  and  deliveries  as  made.  The  plaintiff  kept 
three  clerks,  all  of  whom  made  entries  In  the  daybooks  and  ledgers. 
Proof  was  given  by  customers  of  the  plaintiff  that  they  had  settled 
with  him  on  the  basis  of  his  books  and  had  found  them  to  be  correct. 
Goods  sold  to  the  defendant  were  delivered  at  the  store  of  the  plain- 
tiff or  at  the  residence  of  the  defendant,  but  deliveries  of  only  a  por- 
tion of  the  goods  sold  were  shown.  The  plaintiff  recovered  a  judg- 
ment, from  which  the  defendant  appeals,  assigning  as  error  the  ad- 
mission in  evidence  of  the  account  books  of  the  plaintiff. 

[  1  ]  Two  of  the  clerks  employed  by  the  plaintiff  were  not  produced 
upon  the  trial.  Proof  was  therefore  lafiking  that  these  clerks  made 
correct  entries  of  sales;  that  they  at  the  time  had  knowledge  of  the 
sales  and  deliveries  made ;  that  they  no  longer  remembered  the  trans- 
actions recorded.  Consequently  entries  made  by  them  were  not  re- 
ceivable, as  they  otherwise  would  have  been  as  memoranda  of  past 
recollection.  Merrill  v.  Ithaca  &  Oswego  R.  R.  Co.,  16  Wend.  586, 
30  Am.  Dec.  130;  Cole  v.  Jessup,  10  N.  Y.  96;  Halsey  v.  Sinse- 
baugh,  15  N.  Y.  4S5;  Guy  v.  Mead,  22  N.  Y.  462;  Marcly  v.  Shults, 
29  N.  Y.  346;  Gilbert  v.  Sage,  57  N.  Y.  639;  Flood  v.  Mitchell, 
68  N.  Y.  507.  No  proof  was  given  that  the  clerks  who  made  the  sales 
correctly  reported  them  to  the, clerks  who  made  the  entries,  and  that 
the  entries  were  then  correctly  made  in  the  regular  course  of  business. 
Therefore  none  of  the  entries  made  by  any  of  the  clerks  fell  within 
the  memoranda  rule  as  extended  by  the  later  cases  to  cover  facts  re- 
ported, but  unknown  to  the  entrants.  Mayor  v.  Second  Ave.  R.  R., 
102  N.  Y.  572,  7  N.  E.  90S,  55  Am.  Rep.  839;  Clark  v.  Nat.  Shoe 
&  Leather  Bank,  164  N.  Y.  498,  58  N.  E.  659;  Krom  v.  Levy,  1  Hun, 
171;  Payne  v.  Hodges,  7  Hun,  612;  Shear  v.  Van  Dyke,  10  Hun, 
528;  Powell  v.  Murphy,  18  App.  Div.  25,  45  N.  Y.  Supp.  374. 

[2]  The  two  clerks  who  were  not  produced  were  not  dead  nor  with- 
out the  jurisdiction,  so  that  the  entries  made  by  them  did  not  fall 
within  the  rule  relating  to  regular  entries.  Halliday  v.  Martinet,  20 
Johns.  168,  11  Am.  Dec.  262;  Nichols  v.  Goldsmith,  7  Wend.  160; 
Shelden  v.  Benham,  4  Hill,  129,  40  Am.  Dec.  271 ;  Livingstone  v. 
Arnoux,  56  N.  Y.  501 ;  Ocean  National  Bank  v.  Carll,  55  N.  Y.  440. 
The  plaintiff,  having  proved  by  several  customers  that  they  had  made 
settlements  with  him  upon  the  basis  of  his  books,  and  had  found 
them  to  be  correct,  that  the  books  produced  were  his  books  of  ac- 
count, that  some  of  the  articles  charged  for  were  delivered,  asserts 
that  the  books  were  receivable,  under  the  rule  enunciated  in  the  case 
of  Vosburgh  v.  Thayer,  12  Johns.  461,  as  the  shop  books  of  a  party. 

The  shop  book  exception  to  the  hearsay  rule  owed  its  origin  to  a 
necessity  created  by  the  unavailability  of  a  party  as  a  witness.  Wig- 
more  on  Evidence,  §  1536.  At  the  time  of  its  introduction  a  party 
was  not  only  disqualified  from  testifying  in  his  own  behalf  to  facts 
known  by  him,  but  he  was  not  even  permitted  to  take  a  "suppletory" 
oath  to  verify  the  correctness  of  the  accounts  which  he  kept.  Sickles 
v.  Mather,  20  Wend.  72,  32  Am.  Dec.  521.  The  exception  was  con- 
fined strictly  to  cases  where  a  party  "kept  no  clerk."    Case  v.  Potter, 
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8  Johns.  159;  Vosburgh  v.  Thayer,  supra;  IrinneU  v.  Sutherland, 
11  Wend.  569;  Sickles  v.  Mather,  supra.  It  was  "founded  upon  a 
supposed  necessity,  and  was  intended  for  cases  of  small  traders  who 
kept  no  clerks."  Smith  v.  Rentz,  131  N.  Y.  169,  30  N.  E.  54,  15 
L.  R.  A.  138.    It  was  said  in  McGoldrick  v.  Traphagen,  88  N.  Y.  334: 

"The  clerk  intended  was  one  who  had  something  to  do  with,  and  had  knowl- 
edge prencrally  of,  the  business  of  his  employer  in  reference  to  goods  sold  or 
work  done,  so  that  he  could  testify  on  that  subject.** 

This  statement  was  repeated  and  approved  in  Smith  v.  Smith,  163 
N.  Y.  168,  57  N.  E.  300,  52  L.  R.  A.  545.  The  condition  Imposed 
as  thus  interpreted  was  therefore  neither  arbitrary  nor  technical.. 
If  the  party  kept  a  clerk,  who  knew  the  facts  or  could  verify  the 
accounts  as  correct  entries,  direct  testimony  was  available,  so  that 
no  necessity  arose  to  justify  the  use  of  the  secondary  evidence  of  the 
writings  of  the  disqualified  party.  In  the  case  of  a  small  trader, 
having  not  more  than  one  employe,  the  "no  clerk"  condition  as  inter- 
preted by  the  McGoldrick  decision  presents  no  difficulty.  The  case 
which  now  frequently  arises  is* that  of  an  employer  having  a  number 
of  employes,  each  of  whom 'has  knowledge  specially  of  a  part  of  the 
business  of  his  employer,  but  none  of  whom  has  knowledge  "generally" 
of  that  business  as  a  whole.  In  such  a  case  does  a  party  employ  no 
"clerk,"  so  that  his  books  are  arbitrarily  receivable,  in  spite  of  the 
fact  that  in  reference  to  many  of  the  items  recorded  an  employe 
might  give  direct  testimony?  Or  is  such  an  employe  a  "clerk,"  within 
the  meaning  of  the  condition,  because  his  knowledge  in  reference  to 
particular  items  is  to  that  extent  general,  so  that  the  books  are  wholly 
inadmissible? 

It  seems  to  me  that  neither  result  need  follow.  Having  regard  for 
the  principle  of  necessity,  which  gave  rise  to  the  shop  book  exception 
and  restricted  its  use  to  cases  where  direct  testimony  was  unavailable, 
the  rule  must  be  that,  in  all  cases  of  the  character  assumed,  the  books 
are  receivable,  provided  the  knowledge  of  the  clerks,  as  to  a  part 
of  the  transactions  recorded,  or  as  to  the  correctness  of  some  of  the 
entries,  if  available,  is  first  exhausted.  This  appears  to  have  been 
the  method  employed  in  the  McGoldrick  and  Sipith  Cases.  There 
the  plaintiffs  had  several  bookkeepers  or  other  clerks;  yet,  although 
their  books  were  received  as  shop  books,  not  only  were  the  clerks  . 
sworn,  but  the  plaintiffs  themselves  gave  testimony  as  to  facts  known 
to  them,  or  as  to  the  correctness  of  entries  made  under  their  super- 
vision. It  seems  to  me  that  the  same  course  should  have  been  followed 
here,  and  that  the  failure  of  the  plaintiff  to  call  the  two  clerks  and 
exhaust  their  knowledge  was  fatal  to  the  use  of  his  books  under  the 
shopbook  exception. 

It  is  claimed  that  the  error  in  admitting  the  books  was  not  material, 
for  the  reason  that  statements  of  the  account  between  the  parties  were 
delivered  to  the  defendant  and  agreed  by  him  to  be  correct.  The  ar- 
gument is  faulty  for  two  reasons:  First,  because  the  statements  in- 
troduced in  evidence  did  not  cover  the  entire  account;  and,  second, 
because  the  defendant  denied  that  he  agreed  that  the  statements  were 
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correct.    The  books  were  therefore  vital  to  establish  the  account,  and 
their  admission  was  error  of  such  importance  as  to  call  for  a  reversal. 
The  judgment  and  order  should  be  reversed,  with  costs* 

WOODWARD  and  COCHRANE,  JJ.,  concur. 

KILEY,  J.  (dissenting).  I  am  satisfied  within  the  meaning  of  the 
shop  book  rule  that  the  plaintiflf  kept  no  clerk,  and  the  books  were 
therefore  properly  received.  If  this  is  not  so,  we  should  hold,  under 
the  liberal  practice  required  under  section  1317  of  the  Code  of  Civil 
Procedure,  that  the  error,  in  view  of  the  purchase  slips  and  weekly 
slips  delivered  to  the  defendant,  was  a  technical  one  only,  and  did 
not  affect  the  substantial  rights  of  the  parties. 

I  therefore  dissent. 

JOHN  M.  KELLOGG,  P.  J.,  concurs. 


WOOD  ft  SEUCE,  Inc.,  ▼.  STARK  et  al. 

(Supreme  Ck>art,  AppeUate  Term,  First  Department    May  IS,  1020.) 

Judgment  <@=>145 (2)— Opening  of  plaintiiTs  defaull,  in  absence  of  a  showing 
of  existence  of  cause  of  action,  held  error. 

Where,  on  plalntlfiTs  motion  to  open  its  default,  there  was  no  affidavit 
of  merits  filed,  nor  showing  made  that  plaintiff  had  any  cause  of  action, 
except  the  bare  statement  upon  the  summons  that  the  substance  and 
nature  of  the  cause  of  action  "was  goods  sold  and  delivered,"  it  was  error 
for  court  to  open  default. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Wood  &  Selick,  Incorporated,  against  Max  Stark  and 
Joseph  Shimel.  Default  by  plaintiff,  and  from  an  order  granting 
plaintiff's  motion  to  open  its  default,  the  last-named  defendant  ap- 
peals.   Order  reversed,  and  motion  denied. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Koppelman  &  Weinberg,  of  New  York  City  (Harris  Koppelman,  of 
New  York  City,  of  counsel),  for  appellant. 

Nicholas  Selvaggi,  of  New  York  City,  for  respondent. 

FINCH,  J.  Upon  this  motion  to  open  the  default  of  the  plaintiff, 
no  affidavit  of  merits  was  filed,  nor  was  there  anything  showing  or 
tending  to  show  that  the  plaintiff  had  any  cause  of  action,  except  the 
bare  statement  upon  the  summons  that  the  substance  and  nature  of 
the  cause  of  action  "was  goods  sold  and  delivered."  The  defendant 
Shimel  raised  that  objection,  but  the  motion  was  granted,  neverthe- 
less, and  the  default  of  the  plaintiff  was  opened.  To  such  a  state  of 
facts  the  following  quotation  is  particularly  applicable. 

In  Rothchild  v.  Haviland,  172  App.  Div.  562,  158  N.  Y.  Supp.  661, 
the  court  said:  ' 

^ssFor  other  caaes  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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"The  faTor  of  the  coart  should  be  extended  upon  proper  terms  when  the 
litigant  who  has  a  meritorious  cause  of  action  or  defense  has  through  inad- 
Tertence  or  neglect  lost  his  right  to  have  his  day  in  court.  The  favor  should 
be  withheld  wnen  it  is  not  shown  that  there  is  a  meritorious  controversy,  for 
the  courts  should  not  be  burdened  with  unfounded  claims  to  relief,  nor  Khould 
a  just  cause  be  delayed  by  the  interposition  of  an  unwarranted  defense.  In- 
sistence on  the  observance  of  the  rule  makes  for  the  orderly  administration  of 
Justice,  and  is  not  the  enforcement  of  a  mere  technical  rule  of  practice." 

Order  reversed,  with  $10  costs,  and  motion  denied,  with  $10  costs. 
All  concur. 


(191  App.  Div.  635) 

CHRISTIAN  V.  STATE  CONSERVATION  COMMISSION  el  aL 

(Supreme  €k>urt.  Appellate  Division,  Third  Department    May  6,  1920.) 

Master  and  servant  ^=»373 — ^Death  from  pneumonia  from  working  In  water 
held  ''aeeidental  injury"  within  Compensation  Act. 

Death  of  game  protector,  employed  by  conservation  commission  of  the 
state  of  New  York,  while  fixing  a  state  boat  for  winter  quarters,  with  his 
arm  and  shoulder  in  the  water  to  remove  a  plug,  so  that  he  contracted 
lobar  pneumonia,  which,  together  with  heart  toxemia,  caused  his  death, 
held  an  "accidental  injury/'  within  the  Workmen's  Ck>mpensation  Act; 
"accident"  meaning  an  undesigned  and  imforeseen  occurrence  of  an  af- 
flictive or  unfortunate  character,  and  "injure*'  meaning  to  harm,  or  to 
inflict  damage  or  detriment. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Accident ;   Injury.] 

Henry  T.  Kellogg  and  Woodward,  JJ.,  dissenting. 

In  the  matter  of  the  claim  of  Elizabeth  Christian,  dependent  wife 
of  James  B.  Christian,  deceased,  for  compensation  under  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67),  against  the  State 
Conservation  Commission,  the  employer,  and  the  State  Insurance 
Fund,  insurance  carrier.  On  certified  question  as  to  whether  the  death 
of  the  employe  was  due  to  accidental  injuries  arising  out  of  and  in 
the  course  of  his  employment  as  a  game  protector  of  the  State  Con- 
servation Commission.     Question  answered  in  the  affirmative. 

Argued  before  TORN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

William  M.  NicoU,  Jr.,  of  Schenectady,  for  employer  and  insurance 
carrier. 

JOHN  M.  KELLOGG,  P.  J.  The  question  is  certified  upon  the 
following  findings  of  fact:  While  said  James  B.  Christian  was  en- 
gaged in  the  regular  course  of  his  employment,  while  fixing  state  boat 
George  D.  Pratt  for  winter  quarters,  and  while  trying  to  remove  a 
plug  from  the  bottom  of  the  said  boat,  in  order  to  let  water  out  of 
the  boat,  the  said  James  B.  Christian  was  compelled  to  work  with 
his  arm  and  shoulder  in  the  water  in  removing  the  said  plug,  as  a  re- 
sult of  which  he  contracted  lobar  pneumonia,  which  together  with 
heart  toxemia,  caused  his  death  on  December  10,  1918. 

^=»Foi  other  cases  see  same  topic  ft  KEY- NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


348  182  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

''The  word  'accident'  is  susceptible  of  and  has  received  many  definitions, 
varying  with  the  connection  in  which  It  Is  used.  ♦  ♦  •  As  used  in  an  in- 
demnity policy,  snch  as  this,  we  are  of  the  opinion  that  the  word  'accident' 
means  an  undesigned  and  unforeseen  occurrence  of  an  afflictive  or  unfor- 
tunate character,  resulting  in  bodily  injury  to  a  person  other  than  the  insured/* 
Melcher  v.  Ocean  Accident  &  Guarantee  CJorp.,  226  N.  Y.  51,  66,  123  N.  E. 
81,  82;  Lewis  v.  Ocean  Aec.  &  G.  Corp.,  224  N.  Y.  18.  20,  21,  120  N.  E.  56; 
Matter  of  Rlst  v.  Larkln  &  Sangster,  171  App.  Dlv.  71,  166  N.  Y.  Supp.  875. 

To  "injure"  means  to  harm ;  to  inflict  damage  or  detriment  upon ; 
to  impair  or  deteriorate  in  any  way ;  to  subject  to  any  deleterious  or 
noxious  action  or  influence,  hurt,  harm;  a  word  of  very  wide  appli- 
cation, as  to  injure  property  by  misuse  or  neglect  or  injure  the  health 
by  overwork  or  dissipation.  To  injure  anottier's  reputation  by  slan- 
der; to  injure  the  cause  of  morality  by  bad  example.  Standard  Dic- 
tionary. 

The  meaning  of  the  words  "accidental  injury,"  used  in  a  statute 
which  is  to  be  liberally  construed  towards  an  tmfortunate  employe, 
would  seem  to  follow  from  these  authorities  and  bring  this  case  within 
the  act.  That  the  employe  met  his  death  from  the  work  he  was 
doing  in  the  course  of  his  employment  is  beyond  question. 

Compensation  has  been  awarded  in  the  following  cases  as  acci- 
dental injuries: 

Anthrax:  Brintone,  Limited,  v.  Tumey,  [1905]  A.  C.  230,  7  W. 
C.  C.  1  (Bradbury's  Workmen's  Compensation  Law  [3d  Ed.]  394). 
This  case  was  cited  in  Lewis  v.  Ocean  Ace.  &  G.  Corp.,  224  N.  Y. 
18,  21,  120  N.  E.  56.  See,  also,  Hiers  v.  Hull  &  Co.,  178  App.  Div. 
350,  164  N.Y.  Supp.  767. 

Glanders:  Hood  &  Sons  v.  Maryland  Casualty  Co.,  206  Mass. 
223,  92  N.  E.  329,  30  L.  R.  A.  (N.  S.)  1192,  138  Am.  St.  Rep.  379. 

Sunstrokes  and  heat  stfokes :  Hernon  v.  Holchan,  182  App.  Div. 
126,  169  N.  Y.  Supp.  705;  Campbell  v.  Clausen-Flanagan  Brewerv, 
183  A-p.  Div.  499,  171  N.  Y.  Supp.  522;  Ismay,  Imrie  &  Co.  v.  WiV 
Hamson,  99  L.  T.  595,  1  B.  W.  C.  C.  232.  See  Bradbury's  Workmen's 
Compensation  Law  (3d  Ed.)  p.  444. 

Frost  bite:  Phonville  v.  N.  Y.  &  Cuba  Steamship  Co.,  187  App. 
Div.  912,  173  N.  Y.  Supp.  919;  Id.,  226  N.  Y.  622,  123  N.  E.  258. 

Inhalation  of  poisoning  fumes:  O'Dell  v.  Adirondack  EI.  Power 
Co.,  181  App.  Div.  910,  167  N.  Y.  Supp.  1116;  Id.,  223  N.  Y.  686, 
119  N.  E.  1063. 

Standing  in  an  unnatural  position  with  consequent  lameness :  Kar- 
lin  v.  Kamber  &  Co.,  18  S.  D.  R.  561 ;  Id.,  188  App.  Div.  941, 175  N.  Y. 
Supp.  907. 

I  conclude  that  the  death  resulted  from  an  accidental  injury,  and 
favor  an  affirmative  answer. 

Question  certified  answered  in  the  affirmative. 

COCHRANE  and  KILEY,  JJ.,  concur. 

HENRY  T.  KELLOGG,  J.  (dissenting).  The  State  Industrial  Com- 
mission has  certified  to  this  court  the  question  whether  or  not  the 
death  of  one  James  B.  Christian  was  due  to  accidental  injury  arising 
out  of  and  in  the  course  of  his  employment.  Christian  was  engaged 
on  December  3,  1918,  in  making  ready  for  winter  quarters  a  motor- 
boat  of  his  employer,  which  was  in  a  boathouse  located  at  the  edge  of 
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the  Hudson  river  in  Albany.  The  boat  had  been  lifted  from  the 
water  and  was  resting  upon  jacks  about  one  foot  above  it.  In 
order  to  drain  the  boat,  it  became  necessary  to  remove  a  plug  from 
its  underside.  Christian  lay  down  upon  a  platform  at  the  edge  of 
the  water,  and,  with  a  bolt  and  hammer  in  his  hands,  reached  out 
his  arms  underneath  the  boat  and  for  a  half  hour  thereafter  was 
engaged  in  pounding  at  the  plug.  He  was  upon  his  right  side,  and 
in  order  to  operate  his  hammer  he  found  it  necessary  frequently  to 
immerse  his  right  arm  and  shoulder  in  the  water  below  the  boat. 
The  water  was  almost  at  the  freezing  point.  As  the  result  of  his 
work  in  water.  Christian  was  seized  with  a  cold,  from  which  lobar 
pneumonia  developed,  causing  his  death  on  the  10th  of  December 
following.  The  question  certified,  therefore,  propounds  the  doubtful 
problem  whether  or  not  a  cold,  naturally  resulting  in  pneumonia 
and  death,  contracted  by  partial  immersion  in  cold  water,  voluntarily 
undertaken  and  endured,  is  an  accidental  injury  within  the  meaning 
of  the  Workmen's  Compensation  Law. 

It  is  for  a  disability  or  death  resulting  from  injury,  not  from  ac- 
cident, that  compensation  by  the  express  terms  of  the  statute  is  made 
payable.  Section  10,  Workmen's  Compensation  Law.  In  common 
speech  "injury"  signifies  bodily  hurt  suddenly  inflicted.  It  never  de- 
notes an  internal  ailment  which  has  gradually  developed.  In  other 
words,  it  is  an  infliction,  not  an  o/fliction.  If  one  should  say  that 
he  suffered  from  an  injury,  no  one  would  entertain  the  thought  that 
he  might  be  afllicted  with  a  malady,  even  with  a  malady  to  which 
accidental  exposure  might  have  given  rise.  Therefore,  were  the 
case  one  of  first  impression,  my  view  would  be  that  Christian,  though 
he  contracted  a  cold  through  exposure,  nevertheless  sustained  no  in- 
jury from  which  his  death  resulted. 

In  the  light  of  a  decision  of  this  court,  however,  that  view  appears 
now  to  be  untenable.  Matter  of  Rist  v.  Larkin  &  Sangster,  171  App. 
Div.  71,  156  N.  Y.  Supp.  875.  In  that  case  the  claimant  became 
tubercular  because  of  a  cold  contracted  by  jumping  into  a  river  to 
avoid  being  struck  by  a  falling  timber.  It  was  there  said  "his  being 
accidentally  thrown  10  feet  into  the  water  was  an  injury,"  and  a 
recovery  was  accordingly  upheld.  That  case,  however,  leaves  open 
the  question  whether  the  injury  in  this  instance  was  accidental,  for 
the  court  there  pointed  out : 

**The  jumping  into  the  river  was  therefore  not  a  voltmtary  act,  but  was  a 
result  of  the  accident,  which  put  the  claimant  in  such  peril  that  his  getting 
wet  must  be  considered  accidental,  rather  than  voluntary." 

In  this  case  the  deceased  voluntarily  and  by  intention  immersed 
his  shoulder  and  arm  in  cold  water,  and,  though  the  cold  which  he 
contracted  may  have  been  an  injury,  its  contraction  was  not  accidental, 
so  that  his  death  did  not  result  from  accidental  injury,  and  was  not 
compensable.  Accordingly  the  question  certified  should  be  an- 
swered in  the  negative. 


WOODWARD,  J.,  concurs. 
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BBAZILL  ¥.  WEED  et  al. 

(Supreme  Oonrt,  Appellate  Division,  First  Department.    May  14,  1920.) 

1.  Wills  <^=>205 — Claim  to  realty  under  will  not  probated  may  be  sustained. 

A  claim  to  realty  under  a  will  which  has  not  been  probated  may  be  sus- 
tained, If  a  valid  will  be  proven,  giving  power  to  trustees  to  execute  con- 
veyance to  plaintiff. 

2.  Trusts  ^=^203 — ^Purchaser  from  trustee  under  will  may,  after  revocation  of 

probate,  sue  to  remove  cloud  on  title. 

A  purchaser  of  realty  in  good  faith  from  trustees  under  a  will  which 
purported  to  have  been  probated,  having  paid  moneys  on  purchase,  and 
having  assumed  liability  on  bond  secured  by  mortgage  on  property,  after 
revocation  of  probate  by  surrogate,  could  bring  seiMirate  equity  action 
to  remove  cloud  on  title  against  testator's  daughters,  one  posthumous, 
which  was  properly  ordered  to  be  tried  before  determination  of  issues  in 
ejectment  action  of  daughters  against  him. 

Appeal  from  Special  Term,  Nev^r  York  County. 

Action  by  Manuel  Joseph  Brazill  against  Lila  Morrison  Weed  and 
Margaret  Thomas  Weed,  impleaded,  etc.  From  an  order  separating 
issues,  requiring  equity  issues  to  be  first  tried  and  determined,  and 
postponing  trial  on  the  issue  raised  on  defendant's  counterclaim  in 
ejectment  until  after  trial  of  plaintiff's  issues  raised  by  the  complaint 
and  answer,  defendants  appeal.     Order  affirmed. 

F^ee,  also,  192  App.  Div.  891,  182  N.  Y.  Supp.  353;  192  App.  Div. 
892,  182  N.  Y.  Supp.  354;   192  App.  Div.  71,  182  N.  Y.  Supp.  355. 

Argued  before  DOWLING,  LAUGHLIN,  SMITH,  and  MER- 
RELL,  JJ. 

Gustav  Lange,  Jr.,  of  New  York  City,  for  appellants. 
Harold  Swain,  of  New  York  City  (Edwin  Welling  Cady,  of  New 
York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  action  was  brought  to  remove  as  a  cloud  upon 
plaintiff's  title  to  premises  No.  464  West  145th  street,  in  the  borough 
of  Manhattan,  certain  claims  made  by  defendants  to  said  premises. 
One  Thomas  M.  Weed  died  January  28,  1918,  the  owner  of  the 
premises  in  question.  He  left  a  last  will  and  testament  in  and  by 
which  he  devised  the  realty  in  question  in  trust  to  the  defendants 
Margaret  Weed  and  Frederick  A.  Southworth,  who  were  named  as 
executors.  The  will  assumed  to  give  them  a  power  of  sale  of  the 
said  premises,  with  directions  to  use  the  income  of  sale  for  certain 
trusts  specified  in  said  will.  Thomas  M.  Weed  was  survived  by  his 
widow,  Margaret  Weed,  and  by  a  child,  Lila  Morrison  Weed,  and 
a  posthumous  child,  Margaret  Thomas  Weed,  born  September  11, 
1918. 

On  March  19,  1918,  the  defendants  Margaret  Weed,  the  widow,  and 
Frederick  A.  Southworth,  petitioned  for  the  probate  of  the  will. 
The  defendant  Lila  Morrison  Weed  was  duly  cited.  The  plaintiff 
herein  was  not  a  party  to  the  probate  proceedings,  nor  the  proceedings 
had  in  the  Surrogate's  Court.    The  petition  alleged  that  tfie  will  had 
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been  mutilated,  in  that  the  signatures  and  the  proper  attestation  clause 
had  been  torn  therefrom,  and  it  was  alleged  that  the  mutilation  was  not 
caused  by  the  voluntary  act  or  intent  of  the  testator,  and  that  the  will 
was  mutilated  by  accident  or  fraudulent  design.    • 

On  June  5,  1918,  by  final  decree  of  the  Surrogate's  Court,  the  will 
was  admitted  to  probate  and  letters  testamentary  were  issued  to  Mar- 
garet Weed  and  Frederick  A.  Soutliworth;  the  surrogate  having  de- 
termined that  the  will  was  mutilated  by  Thomas  M.  Weed  while  he 
was  not  in  his  right  nrind. 

On  October  28,  1918^  these  executors  executed  and  delivered  to 
plaintiff  a  deed  of  the  real  estate  of  the  said  Thomas  M.  Weed,  in- 
cluding the  premises  in  question.  The  purchase  price  of  the  premises 
was  $11,875 ;  $3,875  was  paid  in  cash  and  $8,000  by  a  purchase-money 
bond  and  mortgage  executed  by  the  plaintiff,  which  has' since  been 
reduced  by  the  payment  of  $250  on  account  of  principal.  The  pur- 
chase price  was  the  fair  value  of  the  premises.  At  and  prior  to  the 
closing  of  the  title  with  the  plaintiff,  the  said  Margaret  Weed  and 
Frederick  A.  Southworth,  it  is  alleged,  repeatedly  rep;-esented  to 
plaintiff  that  they  would  cause  the  will  to  be  re-probated  as  to  the  al- 
leged posthumous  child,  Margaret  Thomas  Weed,  and  upon  said 
representation  the  plaintiff  took  title.  The  plaintiff  entered  into  pos- 
session of  the  premises  under  his  deed  and  proceeded  to  make  improve- 
ments thereupon  to  the  extent  of  $1,500,  and  paid  taxes  and  insurance 
to  the  amount  of  $338.  His  possession  was  undisturbed,  and  there 
was  no  claim  of  an  adverse  interest  until  the  fall  of  1919,  when  an 
action  for  ejectment  was  brought  by  the  defendants  Lila  Morrison 
Weed  and  Margaret  Thomas  Weed  against  the  plaintiff.  It  was  then 
learned  for  the  first  time  by  the  plaintiff  that  proceedings  had  been 
taken  by  the  said  Margaret  Weed  and  her  two  children  to  vacate  the 
decree  of  the  Surrogate's  Court  admitting  the  will  of  Thomas  M. 
Weed  to  probate,  and  also  to  vacate  an  order  of  that  court  which  ap- 
pointed Warren  Leslie  special  guardian  of  Lila  Morrison  Weed  in 
the  proceedings.  The  ground  of  the  application  of  Margaret  Thomas 
Weed  was  that  she  was  not  born  at  the  time  of  the  probate  and  was 
not  bound  by  the  then  existing  probate  of  the  will.  The  claim  of  Lila 
Morrison  Weed  was  that  the  consent  to  the  order  appointmg  Warren 
Leslie  special  guardian  to  represent  her  at  probate  was  not  signed 
until  after  the  testimony  had  been  taken  in  the  probate  proceedings, 
at  which  said  special  guardian  had  appeared  and  represented  her  in 
the  cross-examination  of  the  witnesses;  he  believing  that  he  was 
duly  authorized  to  act. 

Upon  this  petition  the  probate  proceedings  were  vacated  and  set 
aside.  To  these  proceedings  the  plaintiff  was  in  no  way.  a  party. 
Thereafter  Elizabeth  Qark  was  appointed  administratrix  of  Thomas 
M.  Weed.  An  account  was  filed  by  Frederick  A.  Southworth  alone, 
which  was  before  this  court  in  the  Matter  of  Clark,  as  Administratrix, 
189  App.  Div.  771,  179  N.  Y.  Supp.  145,  and  which  denied  her  applica- 
tion to  compel  the  executors  to  pay  over  to  her  all  of  the  personalty 
of  the  estate.  The  opinion  in  reference  to  the  taxes  and  the  amount 
that  had  been  paid  by  the  plaintiff  thereon,  reads  as  follows : 
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"The  account  shows  that  there  is  cash  on  hemd  in  the  Central  Union  Trust 
Company  amounting  to  $8,512.25;  that  the  executors  sold  real  property  for 
$11,875,  and  received  a  mortgage  for  $8,000;  thus  the  $3,875  of  the  cash  on 
hand  should  be  treated  as  a  part  of  the  real  estate,  as  the  real  estate  would 
pass  to  the  heirs  at  law,  and  not  to  the  administratrix,  and  as  the  executor 
may  be  called  upon  by  the  heirs  at  law  to  account  for  these  proceeds  he  should 
be  allowed  until  the  determination  of  the  accounting  proceedings  to  retain  the 
$8,000  mortgage  and  the  $3,875.  This  would  leave  a  balance  of  cash  of  $4,- 
637.26  in  his  hands.  This  sum  is  more  than  ample  to  pay  all  the  expenses  of 
administration  and  commissions  that  the  executor  would  be  allowed  upon  the 
accounting." 

An  action  in  ejectment  was  also  brought  by  the  two  infants.  There- 
upon this  plaintiflF  brought  this  action  in  equity  making  all  parties, 
including  Elizabeth  Clark,  as  administratrix,  parties  thereto,  and  has 
asked  to  remove  as  a  cloud  from  his  title  the  claims  of  the  two  daugh- 
ters of  Tfiomas  M.  Weed  to  the  title  of  said  premises  as  heirs  of 
their  father.  The  defendants  have  answered  in  said  action,  and  the 
two  daughters  have  also  counterclaimed  in  ejectment  for  possession  of 
the  premises.  The  order  from  which  this  appeal  has  been  taken  is 
an  order  separating  the  issues  and  requiring  die  equity  action  to  be 
first  tried  before  the  counterclaim  in  ejectment. 

In  Wallace  v.  Payne,  14  App.  Div.  598,  43  N.  Y.  Supp.  1119,  it  is 
held: 

"That,  while  the  mere  factum  of  a  will  was  exclusively  a  matter  for  a  pro- 
bate court,  yet  probate  was  not  essential  to  a  devise  of  realty,  and  as  the 
present  action  related  to  the  will  only  in  so  far  as  it  purported  to  devise  real 
property,  the  allegations  of  the  complaint  were  sufficient  to  Justify  equitable 
cognizance." 

In  Corley  v.  McElmeel,  149  N.  Y.  228,  43  N.  E.  628,  the  rule  is 
stated : 

"While  the  probate  of  a  will  disposing  of  real  and  personal  property  is  es- 
sential to  authenticate  the  title  of  the  executor  to  administer  upon  the  per- 
sonal property,  the  title  to  the  real  property  vests  in  the  devisee  by  virtue  oi 
the  instrument  itself,  unaided  by  its  probate." 

It  was  further  held; 

"A  surrogate's  decree,  refusing  probate  to  a  will  devising  real  and  personal 
property  upon  the  g^round  of  its  invalidity,  is  not  res  adjudicata  between  the 
parties  to  a  subsequent  partition  action  brought  by  an  heir  at  law  of  the  tes- 
tator against  a  devisee  under  the  will :  and  the  latter  is  entitled  to  have  the 
validity  of  the  devise  determined  by  a  jury,  although  he  may  have  volun- 
tarily appeared  in  the  proceedings  before  the  surrogate  and  participated 
therein." 

[  1  ]  We  may  assume  for  the  argument  that,  the  probate  of  the  will 
having  been  revoked  by  the  surrogate,  the  situation  is  presented  of  the 
plaintiff  .claiming  real  estate  under  a  will  which  has  not  been  probated. 
This  claim  may  nevertheless  be  sustained,  if  a  valid  will  be  proven, 
giving  power  to  these  trustees  to  execute  this  conveyance,  within  the 
authorities  cited.  It  is  not  necessary  for  us  here  to  determine  whether 
the  probate  was  entirely  annulled,  or  could  be  entirely  annulled,  as 
against  this  plaintiff,  without  fiis  being  a  party  to  the  proceeding,  nor 
its  effect  as  far  as  may  concern  the  dower  interest  of  the  widow,  nor 
are  we  here  concerned  with  the  claim  of  Margaret  Thomas  Weed, 
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th^  pc^tliuiBOiti  chOd.  JI  Jsht.  had  ady ,ddm  undtft  tbe  stdtatQ:  to  the 
real  estate  rather  than  in  the  proceeds  thereof,  that  claim. ia^ubj^cfl 
to  adjustment  in  the  equity  actipnj.  .    . 

[2]  -fljhisrp.l^intiff^  in  good  faith,  has  purchased  tnis  property  from 
the  trustees  undier  a  will  which  purported  to  have  received  the  sanc- 
tion of  the  probate  court.  Moneys  have  been  paid  thereupon,  and  he 
has  assumed  liability  upon  a  bond  which  is. secured  .by  mortgage  uppn 
the  premises.  If  he  should  fail  in  his  action  to  establish'hls  title,  his 
rights  in  this  fund  are  the  subject  of  equitable  cognizance,  so  that 
the  action  in  equity  is  properly  brought.  If,  however,  he  maintains, 
his  claim,  that  Thomas  M.  Weed  died  leaving  a  valid  last  will  and 
testament,  and  that  his  title  came  under  a  valid  power  of  ^  sale  given 
thereby,  then  I  hgive  no  doubt  of  his  rights,  at  least  against  the  widow 
and  the  infant  living  at  the  time  of  the  death  of  l^homas  M.  Weed, 
and  possibly  as  to  the  posthumous  child,  that  his  title  may  be  de- 
clared by  the  court.  It  was  very  proper,  therefore,  that  this  Issue 
should  be  first  tried.  If,  in  .an  action  for  ejectment,  this  equitable 
defense  were  set  up,  this  issue  would  be  required  tp  be  determined 
before  the  rights  of  thc^se  children  were  declared  to  haVe  ejectment' 
as  against  this  plaintiff.  In  the  action  for  ejectment,  all  the  parties 
are  not  before  th^  court,  to  determine  the  plaintiiFs -rights  in  the 
moneys  paid,  if  not  in  the  property  itself.  A  separate  equity  action 
was  tficrefore  properly  brought,  and  this  was  very  properly  ordered 
to  be  first  tried  before  the  determination  of  the  issues  in  the  eject- 
ment action. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


(192  App.  Dlv.  891) 

WE]BD  ei  aL  v,  BRAZILL  et  uz. 

(Supreme  Ck>iirt,  AppeUate  Division,  First  Department    May  14,  1920;) 

Bee<4verB  ^=»46— Order  deoyiiig  toMBu  for  reeelver  without  preJiidiee  to  oiib- 
seqaent  motioii  to  compel  defeodaots  to  give  bond  held  proper. 

xn  ejectment  by  daughters  of  testatrix,  one  posthumous,  against  a  pur- 
chaser under  the  wiU,  probate  of  which  was  revoked  s\ibsequently  to  tne 
purchase^  order  dens^g  daughters'  motion  for  receiver  without  prejudice 
to  their  subsequent  motion  to  compel  giving  of  bond  by  purchaser,  if  action 
was  prolonged  sufficiently  to  make  inadequate  protection  to  plaintiff 
daughters  afforded  by  amount  purchaser  had  paid  over  and  above  what 
they  would  have  received  in  money  and  rental  value,  held  proper. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Lila  Morrison  Weed,  an  infant,  etc.,  and  Margaret 
Thomas  Weed,  an  infant,  etc.,  by  Elizabeth  Clark,  their  guardian  ad 
litem,  against  Manuel  Joseph  Brazill  and  "Mary"  Brazill,  his  wife; 
the  name  "Mary"  being  fictitious,  etc.  From  an  order  denying  plain- 
tiffs' motion  for  a  receiver,  they  appeal.    Affirmed. 

See,  also,  192  App.  Div.  66,  182  N.  Y.  Supp.  350;  192  App. 
Div.  892,  182  N.  Y.  Supp.  354;  192  App.  Div.  71,  182  N.  Y. 
Supp.  355. 

^SEoFor  other  cases  ses  same  topic  St  KIOT-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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Argued  before  DOWLING,  LAUGHUN,  SMITH,  and  JtER- 
RELL,  JJ. 

Gustav  Lange,  Jr.,  of  New  York  City,  for  appellants. 
Harold  Swain,  of  New  York  City  (Edwin  Welling  Cady,  of  New 
York  City,  of  counsel),  for  respondents. 

SMITH,  J.  The  order  recites  that  the  denial  is  made  without 
prejudice  to  a  subsequent  motion,  if  the  plaintiffs  are  so  advised,  to 
compel  the  giving  of  a  bond  by' the  defendants,  if  the  prolonging  of 
the  action  is  sufficient  to  make  inadequate  the  protection  afforded  by 
the  amount  which  the  defendants  have  already  paid  over  and  above 
what  they  will  then  have  received  in  money  and  rental  value. 

This  disposition  of  the  case  seems  to  me  equitable  and  reasonable, 
and  I  recommend  an  affirmance  of  this  order,  with  $10  costs  and 
disbursements.    All  concur. 


(192  App.  I>ly.  892) 

WSED  et  aL  ▼.  BRAZILL  et  ox. 
(Supreme  Gourt,  Appellate  Division,  First  Department    Bfay  14,  1920.) 

Api>eal  from  Special  Term,  New  York  Ck)imt7. 

Action  by  lila  Morrison  Weed,  an  infant,  etc.,  and  Margaret  Thomas  Weed« 
an  infant,  etc.,  by  Elizabeth  Clark,  their  guardian  ad  lit^n,  against  Mannel 
Joseph  BrazUl  and  '*Mary"  Brazill,  his  wife;  the  name  "Mary"  b^Lng  ficti- 
tious, etc.  From  an  order  denying  a  motion  for  preference  on  the  calendar, 
plaintiffs  appeal.    Affirmed. 

See,  also,  192  App.  Dir.  66,  182  N.  Y.  Supp.  850;  192  App.  DIt.  801,  182  N. 
Y.  Supp.  853 ;   192  App.  Div.  71,  182  N.  Y.  Supp.  355. 

Argued  before  DOWLING,  LAUGHLIN,  SMITH,  and  MEBBELL,  JJ. 

Gustav  Lange,  Jr.,  of  New  York  City,  for  appeUants. 

Harold  Swain,  of  New  York  C3ity  (Edwin  Welling  CJady,  of  New  York  City, 
of  counsel),  for  respondents. 

SMITH,  J.  It  seems  that  the  motion  was  granted  for  a  preference  orer  the 
November  issues,  but  the  motion  was  for  a  preference  over  all  issues,  in  or- 
der that  the  action  might  forthwith  be  tried. 

If  I  am  right  in  my  conclusion  as  to  No.  4949,  192  App.  Div.  66,  182  N.  Y. 
Supp.  350,  in  the  action  brought  by  Brazill  in  equity,  that  that  be  first  tried, 
then  it  follows  that  this  order,  so  far  as  appealed  from,  must  be  affirmed,  with 
$10  costs  and  disbursements.    AU  concur. 
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(192  App.  Div.  71) 

WEED  et  al.  v*  BBAZILL  et  ux. 

(Supreme  CJourt,  Appellate  Division,  First  Department    May  14,  1920.) 

Appeal  from  Special  Term,  New  York  (bounty. 

Action  by  Lila  Morrison  Weed,  an  infant,  etc.,  and  Margaret  Thomas  Weed, 
an  infant,  by  Elizabeth  Olark,  their  guardian  ad  litem,  against  Manuel  Joseph 
Bra2lU  and  "Mary*'  BraziU,  his  wife;  ttie  name  *«Mat7"  being  fletitious,  etc. 
From  an  order  staying  trial  on  the  Issues  until  trial  of  equitable  Issues  in  an 
action  brought  by  defendant  M.  J.  Brazill  against  plaintitfTs  to  establish  his 
title  to  the  premises  in  question,  plaintiffs  appeal.    Affirmed. 

See,  also,  192  App.  Div.  66,  182  N,  Y.  Supp.  860;  192  App.  Dir.  891,  182  N. 
Y-.  Supp.  358 ;  192  App.  Div.  892,  182  N.  Y.  Sopp.  354. 

Argued  before  D0WLIN6,  LAUQHLIN,  SMITH,  and  MBBBELL,  JJ. . 

Oustar  Lange^  Jr.,  of  New  York  City,  for  appellants. 
Harold  Swain,  of  New  York  Oity  (Edwin  Welling  C^dy,  of  New  York  Ctity, 
of  counsel),  for  re8iK>ndents. 

SMITH,  J.  It  follows  from  the  reasoning  in  No.  4949,  192  App.  Div.  891, 
182  N.  Y.  Supp.  353,  that  this  order  was  properly  issued,  and  should  be  af- 
filmed,  with  ^lO  costs  and  disbursements.    All  concur. 


bPELLACY  ¥.  HAGERTY  MOTOR  TRUCKING  CO.,  Inc. 

(Supreme  Court,  Special  Term,  New  York  Ck)unty.    June  3,  1920.) 

1.  New  trial  ^=»117(1)— Motion  must  be  made  in  all  cases  within  time  for 

appeal. 

Under  0)de  Olv.  Proc.  §  1002,  providing  that  a  motion  for  new  trial  at 
Special  Term  cannot  be  made  unless  notice  be  given  within  the  time  for 
appeal,  and  cannot  oe  heard  at  a  Special  Term  held  by  another  judge  un- 
less the  judge  who  presided  is  dead,  or  out  of  office,  or  dlspuallfled,  or  spe- 
cially directs  the  motion  to  be  heard  before  another  judge,  the  time 
limitation  applies,  wherever  the  motion  is  heard,  or  whoever  hears  it. 

2.  Master  and  servant  ^=>301  (4)— Driver  of  motor  truck  held  employ^  of 

owner  and  not  of  hirer. 

Where  defendant  furnished  motor  trucks  with  drivers  to  a  company 
engaged  in  trucking  at  a  specified  prlcer  per  day,  under  an  arrangement 
whereby  he  retained  control  of  the  drivers,  their  selection  and  pay,  and 
the  right  to  discharge  them,  and  the  exclusive  care,  management,  and 
operation  of  the  trucks,  and  the  hirer  could  not  use  a  driver  for  any  pur- 
pose, except  to  operate  defendant's  trucks  in  carting  goods  between  desig- 
nated places,  defendant  was  an  independent  contractor,  and  the  driver  was 
his  servant,  and  not  the  servant  of  the  hirer. 

Action  by  Delia  Spellacy,  as  administratrix  of  Thomas  Spellacy, 
deceased,  against  the  Hagerty  Motor  Trucking  Company,  incorporat- 
ed. On  motion  by  defendant,  on  a  settled  case  on  appeal,  to  set  aside 
the  verdict  and  for  a  new  trial.    Motion  denied. 

Louis  Cohen,  of  New  York  City,  lor  the  motion. 
Bernard  Gordon,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  defendant  moves  upon  the  settled  case  here- 
in for  an  order  setting  aside  the  verdict  of  the  jury  in  favor  of  the 
plaintifiF,  which  was  rendered  on  February  5,  1920,  and  granting  the 
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defendant  a  new  trial.  The  action  is  to  recover  damages  for  the  al- 
leged negligence  of  the  defendant,  by  which  it  is  claimed  the, death 
of  the  intestate  was  caused.  The  case  came  on  for  trial  before  Mr. 
Justice  Dugro  and  a  jury  in  Trial  Term  during  the  February,  1920, 
term,  and  a  verdict  for  the  plaintiff  was  rendered.  Upon  the  rendi- 
tion of  the  verdict  the  defendant's  coimsel  moved  to  set  it  aside  and 
for  a  new- trial,  upon  various  grounds  specified  in  section  999  of  the 
Code  of  Civil  Procedure.  Pending  the  decision  of-  the  motion,  Mr. 
Justice  Dugro  died.  As  no  stay  was  granted  by  him,  judgment  in 
favor  of  the  plaintiff  was  entered.  On  March  8,  1920,  a  notice  that 
application  for  a  new  trial  would  be  made  to  the  justice  sitting  in 
Special  Term,  Part  I,  after  the  settlement  of  the  case,  was  served 
upon  the  plaintiff's  attorney.  A  motion  for  instructions  as  to  how  to 
settle  the  case  on  appeal  was  made  in  Special  Term,  Part  I,  on  March 
12,  1920,  which  was  "marked  off"  because  at  the  tinie  the  case  was 
not  ready  for  settlenaent  The  present  motion  was  then  brought  on. 
[1]  The  plaintiff  objects  to  the  entertainment  of  the  motion  be- 
cause it  is  made  more  than  30  days  after  the  service  upon  her  attor- 
ney of  a  copy  of  the  judgment,  with  notice  of  entry  thereof,  and  that 
therefore  the  time  limitation  imder  section  1002  of  the  Code  of  Civil 
Procedure  had  expired.  That  section  provides  that  a  motion  for  a 
new  trial  at  Special  Term — 

"cannot  be  made  unless  notice  therefor  be  given  before  the  expiration  of  the 
time  within  which  an  appeal  can  be  talLen.from  the  judgment,  and  it  cannot 
be  hoard  at  a  Special  Term  held  by  another  judge  unless  the  judge  who  pre- 
sided at  the  trial  is  dead,  or  his  tenn  of  office  has  expired,  or  he  is  disqualified 
for  any  reason,  or  he  specifically  directs  the  motion  to  be  heard  before  another 
judge." 

As  I  construe  the  foregoing  provisions,  the  time  limitation  applies 
wherever  the  motion  is  heard  or  whoever  hears  it.  The  last  qualify- 
ing clause,  introduced  by  ''unless,"  does  not  seem  to  have  any  natural 
relation  to  the  time  within  which  the  motion  must  be  made,  but 
solely  to  the  place  where  the  motion  shall  be  heard  and  the  judge 
who  shall  hear  it.  No  reason  is  apparent  why  any  more  time  should 
he  allowed  for  making  such  a  motion  where  the  judge  who  tried  the 
case  has  died,  or  has  become  disqualified,  or  where  he  may  specifically 
direct  the  motion  to  be  heard  before  another  judge.  None  of  these 
circumstances,  nor  any  of  the  circumstances  mentioned  in  the  clause 
in  question,  is  of  such  a  character  as  to  delay  the  giving  notice  of  the 
motion.  From  the  language  of  the  section  it  would  seem  that  the 
Legislature  was  on  its  guard  against  opening  the  door  to  any  indirect 
extension  of  the  time  to  attack  the  judgment,  and  required  such  a 
motion  to  be  made  within  the  same  time  an  appeal  would  have  to  be 
made.  The  construction  the  defendant  contends  for  would  leave 
a  judgment  open  to  attack  by  such  a  motion  for  an  indefinite  time,  and 
this,  too,  upon  circumstances  having  no  relation  to  the  merits  of 
the  motion  and  of  the  case. 

[2]  But,  even  if  I  am  wrong  in  the  view  just  expressed  as  to  the 
meaning  of  the  statute,  I  still  have  to  deny  the  motion  upon  the 
facts  in  the  case.    The  defendant's  counsel  claims  that — 
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(18S  N.T.a) 
"There  is  no  questioii  at  aU  hot  that  the  flxkding  of  the  Jnry  that  th»  dece* 
dent  was  free  from  contributory  negligence  and  ttot  the  chauffeur  was  negli- 
gent is  not  against  the  weight  of  evidence.  The  only  contention  In  the  case 
is  that  the  chauffeur  at  the  time  of  the  accident  was  for  the  time  being  in 
the  employ  of  P.  H.  Keahon,  Incorporated,  and  prosecuting  their  work  at 
the  time  of  the  accident.*' 

The  evidence,  however,  does  not  support  such  contentkm.  The 
defendant  made  a  verbal  arrangement  "v^ith  the  P.  H.  Keahon  Com- 
pany, which  was  engaged  in  the  general .  trucking  business  in  the 
city  of  New  York,  to  furnish  to  the  latter  from  two  to  four,  trucks 
per  day,  together  with  the  chauffeurs^  at  the  rate  of  $25  per  day,  which 
were  to  be  used  in  carting  and  making  delivery  of  certain  goods  in 
the  pity  of  New  York.  Without  discussing  in  detail  the  evidence, 
it  is  sufficient  to  say  that  the  defendant  retained  control  of  the  driv- 
ers, their  selection,  their  pay,  the  right  to  discharge  them,  the  ex- 
clusive care,  management,  and  operation  of  the  trucks,  and  under  the 
arrangement  made  between  these  two  companies  Claudy,  the  driver 
of  the  truck  which  caused  the  injury,  cotild  be  used  by  the  P.  H. 
Keahon  Company  for  no  other  purpose  than  to  manage  and  operate 
the  defendant's  truck  to  cart  and  deHver  the  particular  goods  to  and 
frojp  the  places  designated  That  arrangement  made  the  defendant 
an  mdependent  contractor,  because,  being  the  owner  of  the  trucks, 
it  agreed  to  do  a  specific  kind  of  work  for  the  P.  H.  Keahon  Company. 
When  the  accident  happened,  Claudy  was  doing  the  work  which  the 
defendant  had  contracted  to  do,  and  he  was  therefore  its.  servant, 
and  not  the  servant  of  the  P.  H.  Keahon  Company,  as  claimed  by  the 
defendant. 

In  this  situation  the  case  comes  clearly  within  the  rules  laid  down 
in  McNamara  v.  Leipzig,  227  N.  Y.  291,  125  N.  E.  244,  and  the 
exceptions  to  the  judge*«  charge  and  his  refusal  to  charge  upon  this 
subject  are  therefore  not  well  taken.  The  motion  should  therefore 
be  denied.  The  question  of  costs  will  be  determined  upon  the  settle- 
ment of  the  order  to  be  entered  hereon.  Briefs  relative  to  this  quesr 
tion  may  be  handed  in  to  the  clerk  with  proposed  forms  of  orders. 

Settle  order  on  notice. 


(lU  Misc.  Rep.  649) 

Iq  re  SCHUSTER  et  al. 

(Supreme  CJourt,  Naturalization  Term,  Kings  Connty.   May  21, 1020.) 

1.  Constitutional  law  ^»^(1)— Pre^dent  cannot  deief^iite  power  to  except 
persons  from  elassifleation  as  alien  enemies. 

Act  Cong.  Jane  29,  1906,  |  4,  snbd.  11,  as  amended  by  Act  May  9,  1918 
(U.  S.  Comp.  St.  1918,  U.  S.  Oomp.  St.  Ann.  Supp.  1919,  {  4852),  prohibit- 
ing naturaliMition  of  alien  enemies  unless  the  President  in  his  discretion, 
on  investigation  by  the  Department  of  Justice,  excepts  the  alien  enemy 
from  such  classification,  requires  that  the  President  shall  personally  de- 
termine in  each  case  whether  the  alien  enemy  shall  be  excepted  from  that 
classification,  which  power  is  clearly  of  a  Judicial  character,  the  execution 
of  which  cannot  be  delegated. 
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2.  Conslitntional  law  «»>79^Pre8ident  cannot  delegate  Jndleiaa  powers. 

Bxecntiye  acts  may  be  done  by  the  President  throngh  the  heads  of  the 
executive  departments,  and  such  an  act  is  then  presumed  to  have  been 
done  by  authority  of  the  President;  but  the  President  cannot  so  delegate 
Judicial  acts. 

8.  Aliens  ^=r^68— Certlfleates  from  Department  of  Justice  do  not  entitle  enendes 
to  naturalization. 

Certificates  from  the  Department  of  Justice  that  an  alien  enemy  is  en- 
titled to  exception  from  such  classification,  made  by  virtue  of  a  general 
executlye  order,  is  not  sufficient  to  entitle  an  alien  enemy  to  naturaliza- 
tion under  Act  Gong.  June  29,  1906,  {  4>  subd.  11,  as  amended  by  Act 
May  9,  1918  (U.  S.  Comp.  St  1918,  U.  B.  Comp.  St  Ann.  Supp.  1919.  { 
4352). 

4.  Aliens  ^»6&— Enemies  must  obtain  oertfllcate  before  applying  for  naturali- 
zation. 

To  entitle  alien  enemies  to  naturalization  under  Act  Cong.  June  29, 1900, 
S  4,  subd.  11,  as  amended  by  Act  May  9,  1918  (U.  S.  Comp.  St  1918,  U. 
S.  Comp.  St.  Ann.  Supp.  1919,  §  4352),  the  certificate  of  the  President  ex- 
cepting applicant  from  the  classification  of  alien  enemy  must  be  obtained 
before  the  application  is  made. 

Application  by  Louis  Schuster  and  others  to  become  citizens  of  the 
United  States.  Applications  denied  without  prejudice  to  right  to^  re- 
new. 

Applicants,  in  pro.  per. 

Joseph  N.  Crooks,  for  Bureau  of  Immigration  and  Naturalization. 

BENEDICT,  J.  These  are  four  applications,  by  three  citizens  or 
subjects — whichever  term  may  be  appropriate — of  Germany,  and  one, 
that  of  GriefF,  by  a  citizen  or  subject  of  Austria,  to  become  citizens 
of  the  United  States. 

As  a  state  of  war  still  exists  between  this  country  and  Germany 
and  Austria,  the  applicants  are  alien  enemies  under  the  law,  and  not 
entitled  to  become  citizens,  except  by  the  special  action  of  the  Presi- 
dent. The  statute  applicable  to  the  situation  is  subdivision  11  of 
section  4  of  the  Act  of  June  29,  1906,  as  said  section  is  amended  by 
the  Act  of  May  9,  1918  (U.  S.  Comp.  St  1918,  U.  S.  Comp.  St.  Ann. 
Supp.  1919,  §  4352).  This  subdivision,  so  far  as  material,  reads  as 
follows : 

"No  alien  who  is  a  native,  citizen,  subject,  or  denizen  of  any  country,  state, 
or  sovereignty  with  which  the  United  States  is  at  war  shall  be  admitted  to 
become  a  citizen  of  the  United  States  unless  he  made  his  declaration  of  in- 
tention not  less  than  two  nor  more  than  seven  years  prior  to  the  existence 
of  the  state  of  war  or  was  at  that  time  entitled  to  become  a  citizen  of  the 
United  States,  without  making  a  declaration  of  intention,  or  unless  his  petition 
for  naturalization  shall  then  be  pending  and  is  otherwise  entitled  to  admission, 
notwithstanding  he  shall  be  an  alien  enemy  at  the  time  and  in  the  manner 
prescribed  by  the  laws  passed  upon  that  subject:  Provided,  *  •  *  that 
the  President  of  the  United  States  may,  in  his  discretion,  upon  investigation 
and  report  by  the  Department  of  Justice  fully  establishing  the  loyalty  of  any 
alien  enemy  not  included  in  the  foregoing  exemption,  except  such  alien  enemy 
from  the  classification  of  alien  enemy,  and  thereupon  he  shall  have  the  privi- 
lege of  applying  for  naturalization.    •    •     • »» 

■       ■  I      ,  ■  .  .  ■  ^ 
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In  attempted  compliance  with  this  provision,  the  applicants  present 
practically  identical  certificates,  one  of  which,  taken  as*  an  example, 
reads  as  follows: 

"DeiMirtment  of  Jnsticer  Washingtozn  B.  O. 

"189796-1373.  Naturalization  Service.  •'JH/LME.  November  11,  1919.  IJa^ 
Received   Nov.   20,   1919.     Chief  aralizatioii     Service.       Received 

Esaminer,  New  Xork,  N.  Y.    De-  Nov.  17,  1919.     Chief  Examiner, 

partment  of  Labor.  New  "lork,  N.  t.    Department  of 

Labor. 

'The  Honorable  The  Secretary  of  Labor. 

"Attention,  Commissioner  of  Naturalisation. 

"Sir:  This  department  havinir  made  Investigation  and  report  as  to  the 
loyalty  of  the  alien  enemy  below  named,  the  Attorney  General  hereby  certifies 
that  the  said  alien  4nemy,  who  has  made  application  to  the  President  'to  be  ex- 
cepted from  the  dassiflcation  of  alien  enemy  under  the  provisions  of  subdivi- 
sion 11  of  the  Act  of  Congress  approved  May  9,  1918,  is  loyal  to  the  United 
States:  Name:  Louis  Schuster.  Address:  547  Grand  Street,  Brooklyn,  N.  Y. 
Court:  Brooklyn  Supreme  Court 

"By  virtue  of  an  executive  order  by  the  President,  dated  the  26th  day  of 
November,  1918,  excepting  certain  persons  from  the  dassiflcation  of  alien 
enemy,  the  above-named  person  is  excepted  from  the  classification  of  alien 
enemy  solely  for  the  purpose  of  enabling  him  to  apply  according  to  law  for 
final  papers  of  naturalization. 

''Respectfully, 

"For  the  Attorney  General :  John  T.  Creighton, 

"Special  Assistant  to  the  Attorney  General. 

"Nov.  12.  '19. 

"Bmrean  of  Naturalisation/' 

[1]  I  think  it  IS  requisite  under  the  statutory  provision  quoted  thaf 
the  President  shall  personally  determine  in  each  case  whether  the* 
alien  enemy  shall  be  excepted  from  that  classification.  The  language 
used  imports  that  the  Department  of  Justice  shall  make  an  investi- 
gation and  report  to  the  President,  and  that  the  President  shall 
thereupon  determine  whether  the  facts  reported  establish  the  loyalty 
of  the  alien  enemy,  and  then  exercise  his  discretion  as  to  whether  he 
shall  be  excepted  from  the  classification  of  alien  enemy.  Not  only 
does  the  statute  itself  seem  to  contemplate  personal  action  by  the 
President  upon  the  report  of  the  Department  of  Justice,  but  the  power 
is  clearly  of  a  judicial  character,  the  execution  of  which  cannot  be 
delegated. 

[2]  There  is  a  distinction,  in  this  respect,  between  executive  and 
judicial  acts.  The  former  may  be  done  by  the  President  through  the 
heads  of  the  executive  departments,  and  an  act  of  that  nature  done 
by  the  head  of  a  department  is  presumed  to  have  been  done  by  au- 
thority of  the  President;  but  the  President  cannot  delegate  judicial 
acts,  such  as,  for  example,  the  approval  of  the  judgment  of  a  court- 
martial.  Runkle  v.  U.  S.,  122  U.  S,  543,  557,  7  Sup.  Ct.  1141,  30 
L.  Ed.  1167.  This  case  just  cited  has  met  with  some  criticism,  and 
while  the  doqtrine  with  respect  to  judicial  acts  seems  to  be  recognized, 
later  cases  hold  that  the  action  of  the  President  may  be  made  known 
through  the  head  of  the  appropriate  executive  department,  and  that 
it  is  sufficient  if  it  appears  that  the  matter  was  submitted  to  the 
President.    U.  S.  v.  Fletcher,  148  U.  S.  84,  88,  et  seq.,  13  Sup.  Ct. 
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552,  37  L.  Ed.  378;  U.  S.  v.  Page,  137  U.  S.  673,  678  ct  seq.,  11 
Sup.  Ct/  219,  34  L.  Ed.  828;  Perovich  v.  Perry,  167  Fed  789,  93 
C.  C.  A.  209.    In  U.  S.  v.  Page,  supra,  it  was  said: 

"But  that  Judgmeiit  [Judgment  of  approval  or  diaapproTBl  of  the  findings  of 
a  court-martiall  need  not  be  attested,  by  his  aign  manual  in  order  to  be  ef- 
fectual." 

[3]  In  the  present  cases  it  appears,  from  the  form  of  the  certifi- 
cates, that  the  cases  of  these  applicants  have  never  been  brought 
to  the  personal  attention  of  the  President,  and  never  acted  upon  by 
him,  but  that  he  has  attanpted  by  a  general  executive  order,  dated 
November  26,  1918,  to  delegate  to  the  Department  of  Justice  the 
function  of  passing  upon  the  question  of  the  loyalty  of  alien  enemies 
who  may  desire  to  be  naturalized,  and  of  exercising  the  discretion  with 
which  the  act  in  question  invests  him.  This,  I  hold,  he  could  not  do 
under  the  act,  and  it  may  be  noted  in  passing  that  there  is  nothing  to 
show  that  these  cases  had  the  personal  attention  even  of  the  Attorney 
General. 

[4]  Furthermore,  the  statute  does  not  authorize  an  alien  enemy  to 
apply  for  naturalization  until  he  has  been  excejpted  by  the  President 
from  the  classification  of  alien  enemy;  for,  after  giving  the  President 
.  authority  to  make  the  exception,  the  statute  proceeds : 

"And  thereupon  he  Lthe  alien  enemy]  shaU  hare  the  prlrilege  of  applying 
for  naturalization." 

In  the  present  cases  the  petitions  were  filed  in  this  court  before  the 
Department  of  Justice,  purporting  to  act  under  authority  of  the  Presi- 
dent, granted  the  certificates  of  exception. 

I  am  therefore  constrained  to  deny  the  several  applications,  but 
such  denial  is  without  prejudice  to  new  applications,  upon  proof  of 
compliance  with  the  requirements  noted. 


MURRAY  ▼.  STATE. 

(Court  of  aaims  of  New  York.    May  IS,  1020.) 

1.  States  ^=>184 — Claim  In  Court  of  Claims  may  be  amended  as  In  Supreme 

Court. 

Under  Code  Civ.  Proc.  §  266,  and  rule  1  of  the  Court  of  Claims,  amend- 
ments to  claims  filed  may  be  granted  on  motion,  and  the  practice  upon 
which  siich  motions  are  made  is  the  same  as  In  the  Supreme  Court. 

2.  Pleading  <&=»238(1)— Motion  for  amendment  in  Court  of  aaims  should 

state  facts. 

On  motion  in  the  Court  of  Claims  to  amend  a  claim  filed,  the  facts 
should  be  specifically  set  forth. 

3.  Pleading  <9=>238 (3)— Affidavit  for  amendment  of  elalm  in  Court  of  Claims 

held  not  soffleient. 

On  motion  to  amend  claim  filed  in  the  Court  of  Claims,  an  affidavit  that 
"the  misrepresentations  contained  on  said  plans  and  drawing  amounted  to 
a  legal  fraud  upon  the  claimant,  and  a  willful  deception  upon  the  part  of 
the  state,  its  officers  and  agents,  whereby  the  claimant  was  induced  to  make 
a  contract  to  do  said  work  at  a  price  wholly  inadequate  tlierefor,"  held 
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a  conclusion,  and  not  sufficiently  to  set  focth  facts  to  warrant  the  granting 
of  a  motion  to  amend. 

4.  Pkading  ^=^38(3)— Who  umj  make  affldaTtt  for  amendment  of  elaim  filed 
in  Court  of  Claims  stated. 

An  afBdarit  to  amend  a  daim  filed  in  the  Coart  of  Claims  shotQd  be 
made  by  the  party,  instead  of  the  attorney,  and  can  only  be  made  by  an 
attorney  w^ere  he  sets  forth  specifically  facts  in  the  affidaylt  showing 
that  he  has  personal  knowledge  of  the  matter  stated  therein,  or,  if  made 
by  him  on  information  and  belief,  he  should  state  the  source  of  his  in- 
formation and  belief,  and  obtain  the  afiidavit  of  the  informant,  or  give 
some  sufl^cient  reason  why  such  affidavit  is  not  obtained,  and  aliso  give 
sufficient  reasons  why  the  affidavit  is  not  made  by  the  claimant. 

Proceeding  by  Patrick  H.  Murray  against  the  State  for  the  allow- 
ance of  a  claim.  On  motion  to  amend  claim.  Motion  denied,  with 
leave  to  renew. 

H.  G.  Pierce,  of  Rochester,  for  claimant. 

Charles  D.  Newton,  Atty.  Gen.,  and  Henry  P.  Kevins^  Deputy  Atty. 
Gen.,  for  the  State. 

MORSCHAUSER,  J.  The  claimant  makes  a  motion  for  leave  to 
amend  his  claim  heretofore  filed,  and  has  followed  the  practice  in  the 
Supreme  Court  for  leave  to  amend  a  pleading  by  attaching  the 
proposed  amended  pleading  thereto,  and  has  filed  with  his  motion 
to  amend  such  proposed  amendment  to  his  claim. 

The  original  claim  as  iiled  sets  forth  five  specific  causes  of  action. 
In  paragraph  3  the  clainsant  asserts  that  the  state  flooded  part  of  the 
work  performed  by  him,  by  which  he  sustained  damages  to  the 
amount  of  $1,696.24.  In  paragraph  4  of  the  original  claim  the 
claimant  claims  that  there  was  an  excess  of  excavation  of  rock 
from  that  shown  on  the  plans  between  stations  30  and  50,  704.75  yards 
of  rock  excavation,  and  claims  $4,228.50.  In  paragraph  5  he  alleges 
that  there  was  omitted  from  the  plans  and  specifications  of  the  con- 
tract certain  earth  excavations  between  stations  52  and  66,  and  asks 
damages  to  the  extent  of  $685.  In  paragraph  6  the  claimant  claims 
that  there  was  some  misrepresentation  as  to  the  earth  excavations 
between  stations  119  and  132,  and  claims  damages  to  the  amount 
of  $4,927.  In  paragraph  7  he  alleges  that  he  was  put  to  nn  unusual 
and  expensive  mode  of  excavating  the  rock,  and  claims  damages  to 
the  amount  of  $725. 

[1]  Under  section  265  of  the  Code,  and  under  rule  1  of  this 
court,  amendments  may  be  granted  upon  motion,  and  the  practice  upon 
which  such  motions  are  made  is  the  same  as  in  the  Supreme  Court. 
The  state,  in  opposing  said  motion  claims  that  the  motion  should 
not  be  granted,  for  the  reason  that  an  entirely  new  and  different 
cause  of  action  is  set  forth  in  the  amended  claim  from  that  alleged  in 
the  original  claim,  and  cites  the  case  of  Konner  v.  State,  180  App. 
Div.  837,  168  N.  Y.  Supp.  345.  We  do  not  think  that  the  proposed 
amendment  substitutes  or  changes  the  cause  of  action  set  forth  in 
the  original  claini. 
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[2,  S]  The  affidavit  upon  which  the  motion  to  amend  is  made  does 
not  specify  any  reason  why  the  amendment  should  be  allowed.  It 
simply  set  up  various  conclusions,  but  does  not  set  up  facts  show 
why  the  amendment  should  be  allowed.  In  a  motion  of  this  kind  the 
facts  should  be  specifically  set  forth..  In  the  affidavit  for  the  proposed 
amendment  the  affiant  states: 

"That  the  misrepresentations  contained  on  said  plans  and  drawings  amount- 
ed to  a  legal  fraud  upon  the  claimant  and  a  wiUful  deception  upon  the  part  of 
the  state,  its  officers  and  agents,  whereby  the  claimant  was  induced  to  make  a 
contract  to  do  said  work  at  a  price  whoUy  inadequate  therefor." 

This  and  various  other  statements  in  the  affidavit  simply  are  conclu- 
sions, and  do  not  sufficiently  set  forth  facts  to  warrant  the  granting 
of  a  motion  to  amend. 

[4]  The  affidavit  is  made  by  the  attorney,  instead  of  the  party. 
The  affidavit  to  amend  should  be  made  by  the  party,  instead  of 
the  attorney,  and  can  only  be  made  by  an  attorney,  where  he  sets 
forth  specific  facts  in  the  affidavit  showing  that  he  has  personal  knowl-  • 
edge  of  the  matter  stated  in  the  affidavit,  or,  if  made  by  him  on 
information  ajid  belief,  he  should  state  Ae  source  of  his  informa- 
tion and  belief,  and  obtain  the  affidavit  t)f  the  informant,  or  give 
some  sufficient  reason  why  such  affidavit  is  not  obtained,  and  also 
giving  sufficient  reasons  why  the  affidavit  is  not  made  by  the  claimant. 
General  Rules  of  Practice  23 ;  Vaden  v.  Schleicher  Co.,  166  App.  EKv. 
743,  152  N.  Y.  Supp,  354;  Konner  v.  State,  180  App.  Div.  837, 
168  N.  Y.  Supp.  345.    In  the  Konner  Case  it  was  said: 

"  'All  motions  for  relief  to  which  a  party  is  not  entitled  as  matter  of  right 
shaU  be  made  upon  papers  showing  merits,  and  the  good  faith  of  the  proaecu* 
^  tion  or  defense,'  and  tbid  rule,  has  been  held  to  require  that  the  moving  party 
must  make  the  affidavit,  and,  unless  under  very  special  circumstances,  that  It 
shall  be  made  to  appear  that  the  party  asking  the  favor  was  not  in  possession 
of  the  necessary  facts  at  the  time  the  original  pleadings  were  made." 

It  is  a  well-established  rule  that  the  affidavit  upon  which  a  motion 
of  this  kind  is  made  must  be  made  by  the  party  rather  than  the  at- 
torney. Van  Olinda  v.  Hall,  82  Hun,  357,  31  N.  Y.  Supp.  495;  Groff 
V.  Hagan,  13  Misc.  Rep,  322,  34  N.  Y.  Supp.  462 ;  Mori  v.  Pearsall, 
14  Misc.  Rep.  251,  35  N.  Y.  Supp.  829;  Cohn  v.  Baldwin,  74  Hun. 
346,  26  N.  Y.  Supp.  457;  St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber 
Co.,  112  App.  Div.  775,  98  N.  Y.  Supp.  572;  Toomey  v.  Whitney,  81 
App.  Div.  441,  80  N.  Y.  Supp.  826. 

The  motion  is  therefore  denied,  with  leave  to  the  claimant  to  renew 
the  motion  on  sufficient  affidavits, 

ACKERSON,  J.,  concurs. 
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Id  re  HEABN'S  ESTATE. 

(Surrogate's  Oourt,  New  York  Goonty.    July  24,  1917.) 

1«  Taxation  ^»864— Under  partnership  articles,  entii^  s^d  will  taxable  as 
asset  of  estate  of  one  partner. 

Where  partnership  articles  provided  for  continuance  of  the  partnership 
until  a  spedfled  date,  and  provided  that  the  good  will  and  assets  of  the 
business  belonged  to  H.,  one  of  the  partners,  Individually,  that  If  either 
of  the  other  partners  shoujtd  die  his  interest  would  be  the  amount 
standing  opposite  his  name  on  the  books  of  the  firm,  and  that  in  case  of 
H.'s  death  his  interest  in  the  business  should  continue  until  termination 
of  the  partnership  by  the  time  limitation,  and  his  executors  might  pur- 
chase the  interests  of  the  other  members  at  the  amounts  standing  opposite 
their  names  on  the  firm  books,  H.  was  the  sole  owner  of  the  good  will  of 
the  business,  and  it  was  taxable  as  an  asset  of  his  estate. 

9.  Taxation  «=»  895(4)— Value  of  good  will  of  InisfaieBS  aseertained  as  of  date 
of  nartnev^s  death. 

The  value  of  the  good  will  of  a  business  in  which  a  decedent  was  a 
partner,  like  that  of  any  other  asset  of  the  estate,  must  be  ascertained  as 
of  the  date  of  his  death. 

8.  Taxation  ^»895(l)^Where  deeedent  owned  good  will  of  business,  ap- 

praisement on  basis  proportionate  to  ownership  of  assets  improper. 

Where,  under  partnership  articles,  decedent  was  the  sole  owner  of  the 
good  will  of  the  business,  there  was  no  justification  for  the  transfer  tax 
appraiser  calculating  the  value  of  the  good  will  on  the  basis  of  &2  per  ctot 
from  the  date  of  the  decedent's  death*  on  the  ground  that  his  Interest  in 
the  assets  was  62  per  cent. 

4.  Taxation  (&»895  (l)-*-Maiiner  of  aseertsiiiliig  value  of  good  will  of  business 
stated. 

The  value  of  the  good  will  of  a  business  of  which  decedent  was  a 
partner  must  be  based  upon  the  net  profits  for  the  years  preceding  his 
death,  and  profits  earned  or  losses  sustained  after  his  death  cannot  be 
taken  into  consideration. 

9.  Taxation  ^=»895(1)— Average  amraal  profits  of  business,  mnlttpiled  by  6» 

held  valne  of  good  will. 

In  view  of  the  length  of  time  during  which  a  business  in  which  decedent 
was  a  partner  had  been  established,  its  reputation,  its  extensive  advertis- 
ing, and  its  prominence  in  the  dry  goods  trade,  the  average  annual  net 
profits,  multiplied  by  6,  held  the  reasonable  value  of  the  good  will. 

€.  Taxation  <:=»895(1)— Method  of  ascerttdning  average  annual  profits  of 
basiness  stated. 

In  ascertaining  the  average  annual  profits  of  a  business  in  which  deee- 
dent was  a  partner,  as  a  basis  for  valuing  the  good  will  of  the  business, 
a  period  of  at  least  6  years  immediately  prior  to  the  date  of  decedent's 
death  should  be  taken  into  consideration.  / 

7.  Tftxaiion  ^==»895(1)— Manner  of  computing  value  of  good  will,  where  the 
death  was  uot  to  temrinate  partnership,  stated. 

Where  partnership  articles  provided  that  H.,  one  of  the  partners,  was 
individually  the  owner  of  the  good  will,  and  that  his  death  should  not 
terminate  the  partnership  until  termination  by  time  limitation,  at  which 
time  his  executors  might  buy  the  Interests  of  the  other  partners  at  the 
amounts  to  their  credit  on  the  firm  books,  the  value  of  the  good  will  at 
the  date  of  decedent's  death  is  the  sum  which,  if  invested  on  that  date 
at  5  per  cent.,  would,  on  termination  of  the  partnership,  equal  the  value 
obtained,  based  on  the  average  annual  net  ptofits. 
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Proceeding  to  fix  the  transfer  tax  on  the  estate  of  George  A.  Heam. 
From  an  order  entered  upon  the  appraiser's  report,  the  executors  ap- 
peal.   Reversed,  and  report  remitted  to  the  appraiser  for  correction. 

Thompson,  Freedpian  &  Cooke,  of  New  York  City,  for  petitioner. 

Layfayette  B.  Gleason,  of  New  York  City,  for  state  comptroller. 

COHALAN,  S.  The  deceased  died  on  the  1st  of  December,  1913. 
The  executors  of  his  estate  contend  that  the  transfer  tax  appraiser 
erred  in  appraising  at  $1,520,014.67  the  good  will  of  the  business 
conducted  by  the  decedent  and  others  under  the  name  of  James  A. 
Heam  &  Son,  and  they  have  appealed  from  the  order  entered  upon 
the  appraiser's  report. 

[1]  The  firm  of  Tames  A.  Heam  &  Son  has  conducted  a  dry  goods 
business  on  West  Fourteenth  street,  in  this  city,  since  1879.  In  1906 
new  articles  of  copartnership  were  entered  into  between  George  A. 
Heam,  the  decedent,  and  three  others.  They  provided  that  the  part- 
nership should  continue  until  March  1,  1916.  In  the  preamble  to  the 
partnership  agreement  it  is  stated  that — 

"The  good  will  and  assets  of  James  A.  Heani  &  Son  of  every  kind  and  de- 
scription belong  to  and  are  vested  in  George  A.  Hearn  individually." 

The  articles  of  copartnership  defined  the  interest  of  each  of  the 
partners  in  the  firm,  but  provided  that  the  death  of  either  af  the  part- 
ners would  not  cause  a  dissqlution  of  the  firm.  The  articles  further 
provided  that  in  the  event  of  the  death  of  either  of  the  partners,  except 
George  A.  Hearn,  before  the  expiration  of  the  partnership  by  time 
limitation,  the  interest  of  the  one  so  dying  would  be  the  amount  stand- 
ing opposite  his  name  on  the  books  of  the  firm  at  the  last  preceding 
trial  balance,  plus  interest  at  the.  rate  of  5  per  cent  Upon  the 
death  of  George  A.  Hearn  it  was  provided  that  his  interest  or  share  in 
the  business  should  continue  until  the  termination  of  the  partnership 
by  time  limitation.  Upon  such  termination,  his  executors  were  au- 
thorized and  empowered  to  purchase  the  interests  of  the  other  mem- 
bers of  the  firm  at  the  amounts  standing  opposite  their  names  on  the 
books  of  the  firm,  as  ascertained  by  the  last  preceding  trial  balance. 

It  is  apparent  from  the  articles  of  copartnership  Aat  George  A. 
Heam  never  parted  with  the  good  will  of  the  business  of  James  A. 
Heam  &  Son,  and  that  the  oSier  partners  never  acquired  any  right 
to  such  good  will.  The  value  of  their  respective  interests  in  the 
"business  was  determined  by  the  partnership  agreement,  and  that  in- 
strument excluded  the  value  of  the  good  will,  when  providing  for  the 
method  of  ascertaining  the  value  of  their  interests.  Therefore  George 
A.  Hearn  was,  at  the  time  of  his  death,  the  sole  owner  of  the  good  will 
of  the  business  of  James  A.  Hearn  &  Son.  This  good  will  was  trans- 
ferred and  disposed  of  by  his  will.  In  appraising  the  value  of  the 
good  will,  the  appraiser  found  that  the  average  annual  net  profits  for 
Uie  three  years  immediately  preceding  the  date  of  decedent's  death 
was  $366,710.18,  and  he  multiplied  this  amount  by  2%  for  thie  2  years 
and  9  months  immediately  prior  to  the  date  of  decedent's  death ;  the 
Tesult  being  $1,008,452.98.  He  also  .multiplied  the  average  annu^ 
net  profits  by  214  for  the  time  which  elapsed  between  the  death  of 
the  decedent  and  the  termination  of  the  partnership  by  time  limitation, 


Digitized  by 


Google 


Stir.  Ct)  .  ZN  SE  heabm'8  estats   :  306 

(181  N.T.a) 

and  took  62  per  cent  of  the  result,  making  $511,561.69.  He  then 
added  this  amount  to  the  $1,008,452.89  previously  ascertained,  and 
the  sum  of  $1,520,014.67  he  found  to  be  the  value  of  the  good  will. 
The  appraiser  explains  that  he  took  62  per  cent,  of  the  net  eaminga 
after  the  date  of  decedent's  death,  instead  of  the  whole  amount,  be- 
cause the  decedent's  interest  in  the  assets  of  the  firm  was  62  per 
cent. 

[2-4]  The  value  of  the  good  will  constituted  an  asset  of  the  de- 
cedent's estate,  and  its  value,  like  that  of  any  other  asset,  must  be 
ascertained  as  of  the  date  of  his  death.  The  decedent,  at  the  date  of 
his  death,  was  the  owner  of  the  entire  good  will,  and  not  62  per  cent, 
of  it,  and  it  was  the  value  of  the  entire  good  will  that  was  transferred 
by  his  will.  There  was  therefore  no  legal  justification  for  the  ap- 
praiser in  calculating  the  good  will  on  the  basis  of  62  per  cent,  from 
the  date  of  decedent's  death.  The  profits  earned  or  losses  sustained 
after  the  date  of  decedeiit's  death  cannot  be  taken  into  consideration 
in  ascertaining  the  value  of  the  good  will*  Matter  of  Silkman,  12} 
App.  Div.  203,  105  N.  Y.  Supp.  872.  It  must  be  based  upon  the  net 
profits  for  the  years  preceding  the  date  of  decedent's  death. 

[5^  6]  The  appraiser  multiplied  the  average  annual  net  profits  for 
the  3  years  immediately  preceding  the  date  of  decedent's  death  by  5. 
In  view  of  the  length  of  time  during  which  the  business  has  been 
established,  its  reputation,  its  extensive  advertising,  and  its  promi- 
nence in  the  dry  goods  trade,  I  think  5  years'  average  of  the  annual 
net  profits  is  a  reasonable  value  of  the  good  will  of  the  business. 
Von  Au  V.  Magenheimer,  126  App.  Div.  257,  110  N.  Y.  Supp.  629. 
But  in  order  to  ascertain  the  average  net  annual  profits,  which  is  to 
be  multiplied  by  5,  a  period  of  at  least.  6  years  immediately  prior  to 
the  date  of  decedent's  death  should  be  taken  into  consideration.  The 
average  annual  profits  thus  ascertained,  multiplied  by  5,  would  rep- 
resent the  value  of  the  good  will  of  the  business  of  James  A.  Hearn 
&  Son  at  the  date  of  the  decedent's  death,  if  his  executors  could  sell 
it  on  that  day. 

[7]  The  articles  of  copartnership,  however,  provided  that  decedent's 
interest  in  the  firm  could  not  be  sold  at  the  date  of  decedent's  death, 
but  should  continue  until  the  termination  of  the'  partnership  on 
March  1,  1916.  Therefore  the  value  of  the  good  will  at  the  date  of 
decedent's  death  would  be  the  svun  which,  if  intested  at  5  per  cent, 
on  that  day,  would  equal  on  March  1,  1916,  the  amount  obtained  by 
multiplying  the  average  annual  net  profits  by  5.  The  appeal  of  the 
executors  is  confiined  to  the  value  of  the  good  Will;  no  question  be- 
ing raised  as  to  its  distribution  under  the  terms  of  the  will  of  the 
decedent.  It  is  therefore  unnecessary  to  inquire  whether  the  per- 
sons who  were  partners  of  the  copartnership  which  expired  on  March 
1,  1916,  and  who  were  entitled  to  receive  a  certain  tiumber  of  shares 
of  stock  in  the  corporation  directed  to  be  formed  by  the  will  of  the 
decedent,  are  beneficiaries  of  a  part  of  the  good  will,  and  their  in- 
terests taxable  accordingly. 

The  order  fixing  tax  will  be  reversed,  and  the  Appraiser's  report 
remitted  to  him  for  correction  as  indicated.  * 
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(Ill  Misc.  Bep.  61) 

In  re  WILLE'S  ESTATE, 

(Surrogate's  Ck>nrt,  Bronx  C!ount7.    March*  1020.) 

L  Taxation  <S=>865— Bonds  secured  by  mortgages  on  really,  and  not  part  of  a 
series,  not  subject  to  additional  tax  on  "investments." 

Bonds  secured  by  mortgages  on  real  estate  in  the  state,  and  which  do 
not  form  part  of  a  series,  are  not  "investments,"  within  Tax  Law,  §  830, 
and  hence  are  not  subject  to  a  transfer  tax  under  Tax  Law,  S  221b,  as 
amended  by  Laws  1917,  c.  700.  imposing  an  additional  tax  on  the  transfer 
of  investments  in  certain  cases. 

lEd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Investment.] 

2.  Trusts  <9=>59(1)  ^Deposits  in  nai^e  of  deoedent  *in  trust  for^  her  two  sons 
did  not  establish  irrevocable  trusts  during  decedent's  lifetime. 

Two  savings  bank  accounts,  which  stood  in  the  name  of  a  decedent  *^ 
trust  for"  her  two  sons  named,  respectively,  did  noti  standing  alone,  estab- 
lish irrevocable  trusts  during  the  lifetime  of  the  decedent,  but  were  ten- 
tative trusts  merely  revocable  at  will  until  the  depositor  died  or  com- 
pleted the  gift  in  her  lifetime  by  some  unequivocal  act  or  dedaratioh,  such 
as  the  delivery  of  the  passbook  or  notice  to  the  beneficiaries. 

8.  Taxation  ^=»S78(1)— Gifts  completed  in  decedent's  lifetime  are  not  sub- 
ject to  transfer  tax. 

Where  two  separate  savings  bank  accounts  were  in  the  name  of  a  mother 
"in  trust  for"  her  two  sons,  respectively,  and  a  large  part  of  the  deposits 
at  her  death  consisted  of  sons'  earnings  and  gifts  to  them  by  their  parents, 
which  had  by  each  son  been  deposited  to  credit  of  the  separate  accounts, 
after  their  mother  had  delivered  a  passbook  to  each  of  them,  it  might  be 
concluded  that  the  tentative  trusts  had  become  irrevocable  and  the  gifts 
completed  in  mother's  lifetime,  so  that  deposits  were  not  subject  to  a  trans- 
fer tax  as  a  part  of  her  estate. 

From  an  order  entered  upon  the  report  of  a  transfer  tax  appraiser 
in  the  estate  of  Abbie  E.  Wille,  deceased,  the  State  Comptroller  and 
the  executor  appeal.    Order  modified  and  affirmed. 

Stewart  &  Shearer,  of  New  York  City,  for  executor. 

John  Boyle,  Jr.,  of  Washington,  D.  C,  for  state  comptroller. 

SCHULTZ,  S.  These  are  appeals  from  an  order  entered  upon  the 
report  of  an  appraiser  in  a  transfer  tax  proceeding.  The  comptroller 
appeals  therefrom  on  the  ground  that  it  fails  to  include  therein  the 
tax  imposed  by  section  221b  of  the  Tax  Law  (Laws  1909,  c.  62, 
constituting  Consol.  Laws,  c.  60,  as  amended  by  Laws  1917,  c.  700). 
on  certain  bonds  secured  by  mortgages  on  real  estate.  The  appeal 
of  the  executor  is  based  on  an  error  claimed  to  have  been  made  in  the 
report  and  in  the  order  in  respectively  assessing  and  iixing  the  tax 
upon  an  alleged  transfer  of  moneys  evidenced  by  two  bank  accounts, 
which  moneys  he  urges  did  not  pass  upon  the  death  of  the  decedent. 

[  1  ]  The  property  which  the  comptroller  contends  should  have  been 
subject  to  the  tax  provided  by  section  221b  consists  of  mortgages 
on  real  property  located  in  the  state  of  New  York  which  do  not  form 
part  of  a  series.    Section  221b,  supra,  so  far  as  material,  provides : 

*'A<idiiional  Tax  wi  Investments  in  Certain  Cases, — ^Upon  every  transfer  of 
an  investment,  as  deflnied  in  article  15  of  this  chapter,  taxable  under  this 
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article,  a  tax  ia  hereby  iinpQ6ea»  In  addition  to  the  tax  Impoaed  hjr  aectlon  221a, 

of  fiye  per  oentnm  of  the  appraiaed  InTentory  value  of  aoch  faiTestment 
•    •    •»» 

And  section  330  of  article  15  of  the  chapter  referred  to,  which  is 
the  section  containing  definitions,  provides: 

"iie/HUlioiia.—The  word  inTeatments,'  aa  used  in  this  artide,  shall  inelnde : 
Any  bond,  •  •  •  forming  part  of  a  aeries  of  stmUar  bonds.  •  <•  • 
which  are  either  secured  by  a  mortgage  «  •  •  of  real  or  personal  property, 
or  both,  •  •  •  excepting  •  •  •  guch  bonds,  •  •  •  which  are  se- 
cured by  a  •  •  ♦  mortgage  recorded  in  the  state  of  New  York  on  real 
property  situated  wholly  within  the  state  of  New  York.    •    •    •  »^    . 

I  have  heretofore  held  (Matter  of  Austin,  109  Misc.  Rep.  584,  180 
N.  Y.  Supp.  502)  that  the  words  "shall  include,"  as  used  in  section 
330  aforesaid,^  are  words  of  limitation,  and  are  followed  by  words 
defining  the  term  "investment"  as  used  in  article  15,  supra.  I  im- 
derstand  that  there  is  no  dispute  about  the  fact  that  the  bonds  re- 
ferred to  are  not  part  of  a  series  and  are  secured  by  mortgages  re- 
corded in  this  state  on  real  property  situated  wholly  within  this  state. 
This  being  so,  they  do  not  come  within  the  definition  of  the  word 
"investment"  as^  used  in  article  15  and  hence  are  not  subject  to  a  tax 
of  five  per  cent,  as  provided  by  section  221b.  The  order  appealed 
from  will  therefore  be  afiBrmed  in  that  respect, 

[2,3]  The  accounts  involved  in  the  appeal  of  the  executor  are 
with  a  savings  bank  and  in  form  as  follows : 

"Ahble  E.  WiUe,  In  trust  for  Oharles  E3,  WXUe,"  a^eessed  at  $1^50.48;  "Ab- 
bie  E.  WUle,  in  trust  for  Alfred  R.  WiUe,"  assessed  at  $],826.5& 

It  is  well  settled  that  the  form  of  these  accounts  standing  alone, 
did  not  establish  irrevocable  trusts  during  the  lifetime  of  the  dece- 
dent. They  were  tentative  trusts  merely,  revocable  at  will  until  the 
depositor  died  or  completed  the  gift  in  her  lifetime  by  some  unequivo- 
cal act  or  declaration,  such  as  tne  delivery  of  the  passbook  or  notice 
to  the  beneficiaries.  "Matter  of  Totten,  179  N.  Y.  112,  71  N.  E.  748, 
70  L.  R.  A.  711,  1  Ann.  CaS.  900.  See,  also,  Hemmerich  v.  Union 
Dime  Savings  Inst.,  205  N.  Y.  366,  98  N.  E.  499,  Ann.  Cas.  1913E, 
514;  Matthews  v.  Brooklyn  Savings  Bank,  208  N.  Y.  508,  102  N.  E. 
520;  Stockert  v.  Dry  Dock  Savings  Institution,  155  App.  EHv.  123, 
127,  139  N.  Y.  Supp.  986;  Matter  of  Davis,  119  App.  Div.  35,  103  N. 
Y.  Supp.  946. 

It  therefore  becomes  necessary  to  review  the  evidence  in  order  to 
ascertain  if  there  was  some  "unequivocal  act  or  declaration"  by  the 
decedent  sufficient  to  warrant  the  conclusion  that  the  gifts  were 
completed  during  the  decedent's  lifetime.  The  only  evidence  oflfered 
in  the  matter  was  the  testimony  of  the  husband  of  the  decedent,  who 
says  that  during  the  infancy  of  their  sons  he  made  the  original  de- 
posits in  the  accounts  for  his  wife  who  was  more  or  less  of  an  invalid ; 
that  a  great  portion  of  the  deposits  consists  of  earnings  by  the  sons 
and  gifts  to  them  by  their  mother  and  himself  outright,  which  were 
deposited  by  them  for  their  own  individual  use ;  and  that  the  present 
balances  do  not  consist  of  moneys  given  by  the  decedent  to  her  sons. 
He  further  says  that  sometimes  the  boys  made  the  deposits  themselves 
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and  thdt  whefi'they  did  this  the  bank  bookb  were  delivered  to  them  by 
&eir  motfier,  the*  decedent,  and  that  it  was  considered  that  thei^ioneys 
were  put  aside  as  a  sort  of  fund  for  them,  in  case  they  got  married  and 
wanteda  cerfain^smn  to  start  housekeeping  with.  It  appears,  also,  that 
the  decedent  had  a  third  son  and  that  a  similar  deposit  was  made  for 
him  which  he  withdrew  with  the.  consent  of  his  parents  when  he  mar- 
tied.  There  is  no  evidence  that  any  moneys  were  ever  drawn  by  the 
decedent  or  any  one  else  f rpm  the  accounts  now  under  consideration. 
The  testimony  doe§  not  seem  to  disclose  in  whose  physical  possession 
the  bank  books  were  when  the  decedent  died,  although  it  is  intimated 
that  they  were  in  the  possession  of  the  husband  of  the  decedent-  It 
thus  appears  without  contradiction  that  the  passbooks  had  been  de- 
livered by  the  decedent  to  her  sons,  that  they  had  notice  of  the  de- 
posits, and  that  they  had  actually  deposited  their  own  earnings  in  the 
same  accounts. 

Under  the  authority  of  the  cases  that  I  have  cited,  this  evidence  is 
sufficient  to  warrant  the  conclusion  which  I  reach  that  the  tentative 
revocable  trusts  which  the  forms  of  these  deposits  established  became 
irrevocable.  The  gifts  to  the  sons,  therefore,  were  completed  during 
the  life  of  the  decedent,  the  deposits  in  question  were  not  subject  to 
a  transfer  tax  (Matter  of  Pierce,  132  App.  Div.  465,  116  N.  Y.  Supp. 
816;  Matter  of  Rudolph,  92  Misc.  Rep.  347,  156  N.  Y.  Supp.  825; 
Matter  of  Brennan,  ^2  Misc.  Rep.  423,  157  N.  Y.  Supp.  /141),  and 
the  order  assessing  a  tax  thereoh  was  erroneous  in  that  respect. 

As  I  have  the  power  to  determine  the  cash  value  and  the  amount 
of  tax  without  appointing  an  appraiser  (Tax  Law,  supra,  §  231),  and  . 
this  has  been  construed  to  give  me  the  same  authority  after  an  order 
appointing  an  appraiser  has  been  made  (Matter  of  Cameron,  97  App. 
Div.  436,  89  N.  Y.  Supp.  977,  affirmed  181  N.  Y.  560,  74  N.  E.  1115; 
Matter  of  Willets,  119  App.  Div.  119,  100  N.  Y.  Supp.  850,  104  N. 
Y.  Supp.  1150,  affirmed  190  N.  Y.  527,  83  N.  E.  1134);  and  as  in 
this  matter  it  is  merely  a  matter  of  calculation,  I  will  not  refer  his  re~ 
port  back*to  the  appraiser,  but  dispose  of  the  matter  myself. 

The  order  appealed  from  will  be  modiried,  by  reducing  the  cash 
value  of  the  taxable  interest  passins;  to  Alfred  R.  Wiile  bv  the  sum 
of  $1,326.58,  and  the  tax  assessed  thereon  by  the  sum  of  $13.26,  and 
also  by  reducing  the  cash  value  of  the  taxable  interest  passing  to 
Charles  E.  Wille  by  the  sum  of  $1,250.48,  and  the  tax  assessed  there- 
on by  the  sum  of  $12.50,  and,  as  thus  modified,  the  order  will  be  af- 
firmed. 

Order  modified  and  affirmed.   . 


Digitized  by 


Google 


Sup.  CtO      ALLEN  V.'OSGAB  Q.  MURRAY  RAILROAD  E.  B.  FUND.  869 

(182  N.T.S.) 

ALLBN  ¥.  OSCAR  G.  M17RRA¥  RAIl<BOAD  EMOPLQlftiS'  BENEFIT  FUND. 

(Supreme  Court,  SpedalTerm,  Yates  County.    June  4,  IteO.) 

Landlord  and  teiiaiil:^=»152(4)»-C9veiuin|  to  keep  fpreiiii8es"  in  repair  in- 
doded  '^fiai^  of  grounds;   ^'realty/' 

Under  a  lease  of  a  house,  together  with  the  yard,  garden,  and  other  out- 
buildings thereto  belonging,  lessor,  under  a  covenant  to  keep  the  ^'premises 
in  good  and  tenantable  repair,"  obligated  himself  to  keep  the  grounds  as 
well  as  the  buildings  In  repair ;  the  word  ''premises"  often  meaning  land, 
and  the  word  ''rep&ir**  not  being  confined  in  its  application  to  dwellings 
or  structures,  nearly  everything  animate  and  inanimate  being  subject  to 
repair,  which  iheans  "restoration  to  a  sound  or  good  state  after  decay, 
waste,  injury,  or  partial  destruction,  supply  of  loss,  reparaticn;  treei^ 
permanent  shrubbery,  and  bushes  forming  part  of  the  land,  and  growing 
grass  partaking  of  the  nature  of  realty  (citing  6  Words  and  Phrases^ 
5511). 

L£d.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Premises;    Beal  Property;    Repair.] 

Action  by  Emma  Louise  Allen  against  the  Oscar  G.  Murray  Rail- 
road Employes*  Benefit  Fund.  On  demurrer  to  complaint  on  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Demurrer  overruled,  with  leave  to  defendant  to  withdraw  demurrer 
and  serve  answer. 

Geot'ge  S.  Shcppard,  of  Penn  Yan,  for  plaintHF. 

James  M.  Lown,  Jr.,  and  Kimball  &  Lown,  all  of  Penn  Yan,  for 
defendant. 

KELLY,  J.  The  complaint  alleges  that  on  August  16,  1915,  one 
Oscar  G.  Murray  was  the  owner  of  certain  premises  in  the  village  of 
Penn  Yan,  consisting  of  a  dwelling  house,  together  with  the  yard, 
garden,  bam,  and  other  buildings  thereto  belonging,  which  premises 
were  occupied  by  the  plaintiff,  and  that  on  the  day  mentioned  said 
Murray  leased  said  premises  to  the  plaintifF  by  an  instrument  in  writ- 
ing under  seal,  a  copy  of  which  is  annexed  to  the  complaint.  The 
lease  is  of — 

"the  following  described  premises:  All  that  house,  situate  in  the  village  of 
Penn  Yan,  county  of  Yates,  and  state  of  New  York,  known  as-  No.  227  North 
Main  street,  together  with  the  yard,  garden,  and  other  outbuUdings  thereto 
belonging,  now  occupied  by  the  lessee,  and  formerly  occupied  by  John  S.  Shep> 
pard,  of  said  village,  and  being  the  same  premises  conveyed  to  the  lessor  by 
deed  dated  August  16,  1915,  and  recorded  in  Yates  county  clerk's  office  in 
Liber  108  of  Deeds  at  page  120." 

The  premises  are  leased  to  the  plaintiff  for  and  during  her  life,  but 
upon  the  express  condition  that,  if  the  lessee  shall  at  any  time  during 
the  term  marry,  the  lease  shall  immediately  terminate  and  become  void, 
with  right  of  re-entry  to  the  lessor.  The  annual  rent  is  $1.  The 
lessee  covenants  that  she  will  not  suffer  or  commit  waste,  or  assign  or 
underlet  the  premises  without  the  written  consent  of  the  lessor ;  that 
she  will  use  said  premises  for  a  dwelling  and  for  no  other  purpose; 
that  the  lessor  may  at  all  reasonable  times  enter  on  the  premises  to 
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examine  the  condition  of  the  same;  and  that  the  lessee  will  at  the 
termination  of  the  tenancy  yield  up  the  premises  in  as  good  condition 
as  at  the  date  of  the  lease,  reasonable  wear  and  damage  by  the  ele- 
ments excepted. 

The  lessor  covenants  to  pay  all  taxes,  rates,  and  assessments  of 
every  description  during  the  term  payable  in  respect  of  said  prem- 
ises; that  he  will  during  the  term  insure  and  keep  insured  against 
damage  by  fire  said  demised  dwelling  and  all  buildings  upon  the  said 
premises;  and  "that  the  lessor  will  keep  the  premises  in  good  and 
tenantable  repair." 

The  complaint  further  alleges  that  at  the  time  of  the  making  of 
the  lease — 

''said  premises  consisted  and  now  consist  of  a  large  and  valuable  residence 
surrounded  by  spacious  grounds  of  about  two  acres  of  land,  and  are  located 
upon  the  principal  street  of  the  village  of  Penn  Tan,  New  York,  opposite  the 
public  park  in  ^id  village ;  that  at  the  time  when  said  lease  was  made  the 
lawns  and  gardens  of  the  demised  premises  were  in  good  condition,  and  were 
maintained  in  good  condition  by  said  lessor  during  his  Ufetime,  pursuant  to 
the  terms  of  said  lease,  and  that  it  was  the  intention  of  said  lessor  by  said 
lease  to  bind  himself,  his  heirs  and  assigns,  to  employ  all  labor  and  incur  all 
expense  which  might  be  necessary  to  keep  the  buildings  and  grounds  of  the 
demised  premises  in  the  same  good  condition  in  which  they  were  at  the  time 
of  the  execution  of  said  lease." 

It  is  alleged  that  the  lessor  died  on  March  14,  1917,  and  that  by 
his  will  his  residuary  estate,  including  the  demised  premises,  was 
devised  to  the  defendant,  which  is  still  the  owner  thereof  and  bound 
by  the  obligations  and  covenants  of  the  lessor ;  that  plaintiff  has  per- 
formed all  the  terms  of  said  lease  to  be  by  her  performed ;  that  the 
lessor  in  his  lifetime  performed  all  the  terms  of  the  lease,  but  that 
the  defendant  since  June  1,  1918 — 

"has  refused  to  keep  the  grounds  and  gardens  of  said  demised  premises  in 
good  and  tenantable  repair,  and  has  thereby  broken  said  contract,  to  plaintiff's 
damage  $980,  which  sum  plaintiff  has  been  obliged  to  expend  and  has  expended 
in  keeping  such  grounds  and  gardens  in  good  and  tenantable  repair." 

The  plaintiff  demands  judgment  for  $980. 

The  defendant  demurs  upon  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  argues 
that  the  covenant  on  the  part  of  the  lessor  to  keep  the  premises  in 
good  and  tenantable  repair  refers  only  to  the  structures  thereon,  and 
creates  no  obligation  to  keep  up  the  gardens  and  grounds. 

It  will  be  noted  that  the  precise  allegation  in  the  complaint  is  that 
defendant — 

''has  refused  to  keep  the  grounds  and  gardens  of  said  demised  premises  in 
good  and  tenantable  repair,  *  *  *  to  plaintifiTs  damage  $980,  which  sum 
plaintiff  has  been  obliged  to  expend  and  has  expended  in  kecpiiKg  such  grounds 
and  gardens  in  good  and  tenantable  repair.*' 

The  demurrer  admits  all  the  essential  facts  alleged  in  the  complaint 
and  every  legitimate  inference  and  intendment  is  in  favor  of  the 
pleading.  We  have  therefore  the  fact  that  since  June  1,  1918,  the 
plaintiff  has  expended  $980  in  keeping  the  grounds  and  gardens,  which 
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are  expressly  referred  to  in  the  description  of  the  demised  premises  in 
the  lease,  in  good  and  tenantable  repair.  The  lease  describes  the 
•  "premises"  as, a  ''house,  *  *  ♦  together  with  the  yard,  garden, 
bam,  and  other  outbuildings  thereto  belonging."  We  have  no  par- 
ticulars of  the  expenditure;  we  do  not  know  what  work  was  done 
or  what  repairs  were  made.  The  defendant  insists  that  to  speak  of 
keeping  a  garden  in  repair  is  to  use  a  term  unfamiliar  and  unknown. 
But  I  am  not  able  to  agree  with  the  learned  counsel  for  defendant 
that  the  complaint  is  not  good  against  demurrer.  It  may  be  expendi- 
ture looking  simply  to  beautifying  the  yards,  gardens,  and  grounds 
are  not  within  the  strict  letter  of  the  lessor's  covenant.  It  seems  to 
me  that  I  am  not  called  upon  to  decide  that  question. 

The  learned  counsel  for  defendant  insists  that  a  covenant  of  this^ 
character  will  not  be  extended  by  implication  (Witty  v.  Matthews,  52 
N.  Y.  512),  that  the  lease  is  free  from  ambiguity,  and  must  be  inter- 
preted according  to  its  terms,  and  that  the  plaintiff  cannot  resort  to 
outside  evidence  to  ascertain  the  intentions  of  the  parties  (Humphreys 
V.  N.  Y.  L.  E.  &  W.  R.  R.  Co.,  121  N.  Y.  435,  24  N.  E.  695).  The 
learned  counsel  for  plaintiff  insists  that — 

"It  has  been  many  times  held  that  the  practical  construction  put  upon  a 
contract  by  the  parties  to  it  is  sometimes  almost  conclusive  as  to  its  meaning 
(NlcoU  V.  Sands,  131  N.  T.  24),  and  that  there  is  no  surer  way  to  find  out 
what  the  parties  mean  than  to  see  what  they  have  done."  Fagan  v.  Uriich, 
106  App.  Div.  342,  152  N.  Y.  Supp.  37,  affirmed  222  N.  Y.  696,  119  N.  E.  1042; 
Trustees  of  Southampton  v.  Jessup,  173  N.  Y.  84-89,  65  N.  B.  949. 

Let  us  consider  the  exact  language  of  the  lease.  The  covenant  of 
the  lessor  was  to  keep  the  "premises  in  good  and  tenantable  repair." 
It  is  evident  from  the  language  of  the  lease  itself  that  he  had  in  mind 
the  distinction  between  ^'dwellings,"  "bams,"  and  "buildings,"  and 
the  "premises"  as  a  whole,  which  included  the  structures  erected 
thereon. 

'The  word  'premises'  often  means  the  land.  As  appUed  to  realty  it  means 
lands  and  tenements.  'Premises'  Includes  land  and  everythlnir  appurtenant 
thereto."    Words  and  Phrases,  voL  6,  p.  5511,  and  cases  dted. 

In  making  the  covenant  he  referred  to  the  property  leased  "now 
occupied  by  the  lessee"  and  as  Chief  Justice  Wilde  said  in  Hemming 
V.  WiUets,  7  C.  B.  709-715: 

"He  has  taken  the  pains  to  exclude  the  possibility  of  doubt  by  describing  the 
subject-matter  as  In  the  occupation  of  James  Priest,  his  undertenant  or  un- 
dertenants.' •  The  land,  as  well  as  the  five  cottages,  was  In  the  occupation  of 
Priest ;  there  Is,  therefore,  abundantly  sufficient  to  pass  the  whole,  not  by  im- 
plication merely,  but  by  the  very  words  of  the  will.  The  word  "premises'  is 
commonly  used  as  comprising  land  and  houses  and  other  matters.  Either 
'tenements'  or  'premises'  would  be  sufficient  to  Include  the  land.  Taking  it, 
however,  in  conjunction  with  the  words  descriptive  of  the  occupation,  the 
case  is  perfectly  clear  and  free  from  doubt." 

Trees,  permanent  shrubbery,  and  bushes  form  part  of  the  land. 
Goodyear  v.  Vosburgh,  57  Barb.  243 ;  Brooks  v.  Galster,  51  Barb.  196; 
Green  v.  Armstrong,  1  Denio,  550.  Growing  grass  partakes  of  the 
nature  of  realty.    Matter  of  Chamberlain,  140  N.  Y.  390,  35  N.  E. 
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602,  37  Am:  St.  Rep.  568.    Injury  to  the  freehold  has  always  been 
ground  for  action  for  damages. 

''An  injury  to  growing  grftss  or  annual  crops  is,  as  a  general  rule»  an  injury 
to  the  possession,  and  the  landlord  cannot  maintain  an  action  therefor.  This 
is  because  the  title  and  right  to  the  possession  of  the  crops  are  in  the  tenant, 
but  in  a  case  where  grass  is  destroyed  by  fire  it  may  result  in  a  permanent 
injury  to  the  sod,  which  may  be  an  injury  to  the  reversion,  for  which  the 
landlord  may  sue.  *  *  *  An  injury  to  the  trees  or  timber  on  the  demised 
premises  is  as  a  general  rule,  an  injury  to  the  reversion  for  which  the  land- 
lord may  sue."    16  R.  G.  L.  S  108  and  cases  cited. 

Destruction  of  fences,  or  the  wrongful  erection  of  fences,  or  neg- 
ligent flooding  or  overflowing  of  land  constitute  injuries  for  which  the 
law  gives  redress.  Nuisances  affecting  the  enjoyment  or  tenantable 
^condition  of  property  may  be  abated.  The  damage  done  and  the 
cost  of  restoring  the  property  damaged  appear  to  be  legitimate  sub- 
jects of  inquiry.   . 

The  defendant  argues  that  the  word  ^'repair"  is  not  ordinarily  used 
with  reference  to  the  maintenance  of  gardens  and  grounds.  However 
that  may  be,  it  was  used  by  the  lessor  in  the  case  at  bar  with  reference 
to  the  "premises"  demised.  Of  course,  there  is  nothing  in  the  word 
"repair"  wliich  confines  its  application  to  dwellings  or  structures. 
Nearly  everything,  animate  and  inanimate,  needs  repairing  as  time 
goes  on.  The  accepted  definition  of  the  word  presents  no  such  limita- 
tion on  its  use : 

"Restoration  to  a  sound  or  good  state  after  decay,  waste,  injury,  or  partial 
destruction;  supply  of  loss;  reparation.  Good  or  sound  condition  kept  up 
by  repairing  as  required."    Century  Dictionary,  "Repair." 

The  lessor  did  not  limit  his  covenant  to  the  house,  or  the  bar,  or  the 
outbuildings;  his  agreement  was  to  "keep  the  premises  in  good  and 
tenantable  repair."  It  seems  to  me  that  the  allegation  in  the  complaint 
is  good  against  demurrer.  It  may  be  that,  upon  ascertaining  the  par- 
ticulars of  the  plaintiff's  expenditure,  it  will  appear  that  she  is  claim- 
ing for  matters  not  within  the  language  of  the  lease  or  the  intention  ol 
the  parties  to  that  instrument ;  but  it  is  apparent  that  there  are  many 
items  of  damage  or  injury  to  the  premises,  exclusive  of  the  house  and 
buildings,  which  would  come  within  the  strict  letter  of  the  covenant, 
and  which  should  be  repaired  in  order  to  make  the  premises  tenant- 
able,  which  was  the  express  agreement  of  the  lessor.  In  my  opinion 
the  complaint  states  a  cause  of  action. 

The  demurrer  is  therefore  overruled,  with  costs  to  the  plaintiff,  and 
with  leave  to  defendant  to  withdraw  the  demurrer,  and  serve  an  an- 
swer, upon  payment  of  costs. 
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(191  App.  TAy,  7T0)    .       - 

LONGACRE  y.  YONKERS  R.  CO. 

(Supreme  Gcmrt;  Appellate  DLvlgioii,  Second  Department    BCay  14.  1920.) 

1.  Carriers  ^^281— Not  obliged  to  close  door  to  keep  children  fmide  car. 

Primary  ctaty  of  care  for  children  Is  upon  parents  or  nurse,  so  that 
motorman  and  conductor  were  not  under  absolute  obligation  to  close  and 
latch  doors  of  car  to  prevent  children  from  running  onto  platform. 

2.  Carders  ^»>318(5),  346 (M)— Evidence  held  not  to  show  negligence  and 

absence  of  contribatory  negligence. 

In  action  against  street  raUway  for  injuries  to  boy  of  5%  years  on  car 
with  his  brother  in  charge  or  a  nurse  when  he  jumped  from  front  platform 
after  his  brother  and  had  his  leg  run  oyer,  evidence  TieZef  insufficient  to  sus- 
tain finding  of  negligence  of  motorman  and  conductor,  and  of  absence  of 
contributory  negligence  of  the  nurse. 

3.  Evidence  <r»576-*Tesamony  of  deceased  witness  on  former  triiU  admissible. 

The  common  law  permitted  evidence  of  deceased  witness  on  former  trial 
to  be  read  as  between  original  parties  or  privies,  but  such  evidence  was  ad- 
mitted only  ex  necessitate  on  showing  witness  was  dead. 

4.  Evidence  4S=»581— Showing  of  absence  of  former  witness  from  state  insuffi- 

cient to  liistify  reading  testimony. 

In  action  against  street  railroad  company  for  injuries  to  child,  passenger 
on  car  in  cnarge  of  his  nurse,  proof  that  nurse  had  come  down  from 
another  state  for  former  trial  about  a  month  previously,  had  been  given 
money  to  return,  and  had  been  seen  at  a  railway  station  waiting*  for  a 
train,  was  insufficient  showing  of  her  absence  from  the  state  on  present 
trial  to  justify  reading  in  evidence  her  former  testimony  under  Code  C^v. 
Proc.  i  830. 
6.  Hitnesses  €=9321— Examination  within  discretion  of  court  but  permitting 
party  to  discredit  own  witness  not  commendable. 

While  matters  concerning  the  examination  of  witnesses  are  largely 
within  discretion  of  trial  court,  the  practice  of  permitting  piarty  to  con- 
front and  discredit  his  own  witness  is  not  to  be  commended. 

6.  Evidence  ^=>181-— Parol  proof  of  street  railway's  rule  inadmissible  in  ab- 

sence of  foundation. 

Attempt  of  plaintiff,  suing  street  railway  for  injuries,  to  prove  by  parol 
evidence  of  conductor  in  charge  of  car  and  of  certain  former  employ^  of 
railway  the  existence  of  rule  requiring  closing  of  doors  on  car,  was  con- 
trary to  law,  where  posted  rule  testified  to  was  not  produced  or  its  ab- 
sence accounted  for. 

7.  Damages  ^=^158 (2) — Operation  on  injured  passenger  for  mastoiditis  held 

inadmissible  under  pleading. 

In  action  against  street  railway  for  injuries  to  boy  passenger,  where  al- 
legation of  injury  contained  no  reference  to  or  suggestion  of  mastoiditis 
or  an  operation  therefor,  which  was  not  a  condition  naturally  resulting 
from  specific  injury  set  forth,  evidence  that  plaintiff  suffered  from  and 
had  been  operated  on  for  such  disease,  and  that  the  accident  was  a  com- 
petent producing  cause,  was  inadmissible. 

8.  Trial  ^»265— Litigant  should  be  permitted  to  present  requests  without  in- 

terruption. 

A  litigant  should  be  permitted  by  opposing  counsel  to  present  his  re- 
quests to  charge  to  the  trial  court  in  an  orderly  way  and  to  obtain  rulings 
thereon  without  continued  interruption,  contradictions,  and  acrimonious 
controversy. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  James  LtOngacre,  an  infant,  by  Frederick  V.  D.  Long- 
acre,  his  guardian  ad  litem,  against  the  Yonkers  Railroad  Company. 
From  judgment  for  plaintiff  on  verdict  for  $30,000  damages  from  in- 

^S3>Fbf  other  cases  see  same  topic  A  KBY-NUMB6R  in  all  Key-Numbered  Diseeto  a  Indexes 
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juries,  and  from  an  order  denying  its  motion  for  new  trial,  defend- 
ant appeals.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  RICH,  PUTNAM,  BLACKMAR,  KELLY,  and 
JAYCOX,  JJ. 

Alfred  T.  Davison,  of  New  York  City  (E.  Crosby  Kindleberger,  of 
New  York  City,  on  the  brief),  for  appellant. 

Thomas  J.  O'Neill,  of  New  York  City  (L.  F.  Fish,  of  New  York 
City,  on  the  brief),  for  respondent. 

KELLY,  J.  The  infant  plaintiff,  5%  years  of  age,  with  his  brother 
7  years  of  age,  were  passengers  upon  one  of  the  defendant's  street 
railroad  cars  on  March  14,  1913.  They  were  in  charge  of  a  nurse, 
a  Polish  girl  speaking  little  English,  who  had  been  in  the  employ  of 
plaintiff's  family  for  about  a  year  preceding  the  acfcident.  She  had 
much  difficulty  in  controlling  the  two  children,  who  ran  about  the 
car  and  out  upon  the  platform.  The  conductor  put  them  back  inside 
the  car,  but  they  would  not  obey  the  nurse.  She  chased  them  about 
the  car  and  caught  them,  but  they  broke  away  from  her  from  time  to 
time  and  went  out  on  the  front  platform.  There  is  evidence  that  the 
motorman  talked  to  them  or  joked  with  them.  The  nurse  recovered 
them  and  brought  them  back  in  the  car.  As  the  car  approached  the 
terminal  and  was  within  15  or  20  feet  of  the  end  of  the  line,  slowing 
up  for  its  final  stop,  the  motorman  putting  on  the  brakes,  the  boys  got 
away  from  the  nurse  again ;  the  elder  boy  went  out  on  the  front  plat- 
form and  jumped  off  die  car.  The  plaintiff,  the  younger  of  the  two, 
followed  his  brother  out  on  the  platform  and  also  jumped  off  the 
car,  landing  on  his  brother,  which  caused  plaintiff  to  fall  in  such  man- 
ner that  his  left  leg  went  under  the  car  wheel  and  was  injured  so  that 
amputation  was  necessary  between  the  ankle  and  the  knee.  The  in- 
juries alleged  in  the  amended  complaint  are  as  follows: 

"Y.  Upon  information  and  beUef  that  by  reason  of  tbe  said  carelessness  and 
negligence  of  the  defendant  and  its  employes  in  the  operation  pf  its  said  car 
the  said  plaintiff  on  or  about  the  said  14th  day  of  March,  1913,  npon  Park 
avenue  and  between  Douglass  avenue  and  Roberts  street  was  thrown  or  fell 
from  said  car  and  one  of  the  wheels  of  said  car  so  injured  the  lower  part  ot 
his  left  leg  that  the  same  had  to  be  amputated  between  the  ankle  and  the 
knee ;  and  that  said  plaintiff  sustained  other  .lacerations,  abrasions  and  con- 
tusions of  his  body,  together  with  severe  shock  to  his  nervous  system,  and 
that  he  was  confined  to  the  hospital  for  a  considerable  length  of  time  and 
was  then  and  still  Is  under  the  care  of  the  doctor  or  surgeon,  and  said  infant 
plaintiff  still  is  and  will  forever  be  permanentiy  maimed  and  Injured." 

The  plaintiff  charges  negligence  on  the  defendant's  part  because 
the  vestibule  side  doors  on  the  front  platform  were  not  closed  at  the 
time  of  the  accident,  and  also  because  the  doors  leading  from  the  body 
of  the  car  to  the  front  platform  were  open.  Plaintiff  insists  that  it 
was  the  duty  of  the  motorman  or  conductor  to  close  and  latch  these 
doors  while  carrying  children  and  knowing  that  they  were  running 
up  and  down  the  car  beyond  the  control  of  their  nurse,  and  also  ia 
permitting  the  children  to  stand  upon  the  front  platform. 

The  learned  trial  justice  charged  the  jury  that,  while  the  defendant 
railroad  company  was  not  a  guarantor  or  insurer  of  the  safety  of  its 
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passengers,  it  was  bound  to  use  a  high  degree  of  care.  He  submitted 
to  them  the  question  whether  the  motorman  and  conductor  exercised 
the  high  degree  of  care  that  was  required  of  them  by  reason  of  car- 
rying the  child  as  a  passenger,  and  whether,  in  view  of  the  antics  of 
the  two  children,  they  should  have  closed  the  doors  leading  from  the 
body  of  the  car  to  the  platform,  as  well  as  the  vestibule  doors  on  either 
side  of  the  platforms.    He  said: 

'The  defendant  claims  that  they  had  no  rule  requiring  the  employ^  to 
close  the  doors,  and  that  therefore  the  employes  were  not  guilty  of  negligence  in 
failing  to  obey  a  rule  of  the  company,  but  that  whether  or  not  they  would 
keep  the  doors  closed  was  a  matter  left  to  their  discretion ;  and  if  you  find 
that  in  their  discretion,  good  Judgment,  reasonable  care  would  require  them  to 
close  the  doors,  I  have  to  charge  you  that  it  was  negligence  on  their  part  it 
they  did  not  so  close  them  as  required  by  reasonable  prudence.  The  defendant 
says  that  this  ear  was  being  operated  slowly  and  carefully  and  in  good  order, 
sound  condition,  over  firm  tracks,  so  that  there  would  not  be  much  jar  stopping 
at  curves ;  that  finding  the  plaintiff  in  the  car  in  the  care  of  his  nurse  that  all 
reasonable  prudence  required  of  them,  notwithstanding  the  high  degree  of  care 
they  had  to  exercise,  was  to  leave  the  plaintiff  and  his  brother  to  the  care  of 
the  nurse,  and  that  they  were  justified  as  reasonably  prudent  men  in  so  do- 
ing, and  in  leaving  the  child  to  the  care  of  the  nurse,  why,  they  are  not  guilty 
of  any  negUgence,  and  of  course  that  ends  that,  because  you  would  simpiy 
render  a  verdict  for  the  defendant.  But  the  claim  of  the  plaintiff  is  that, 
notwithstanding  the  presence  of  the  nurse,  that  the  fact  that  the  two  boys  were 
running  about  the  car  was  apparent  to  the  two  employ^  and  that  they  might  > 
run  into  a  place  of  danger  was  indicated  to  those  employes  by  the  fact  that 
they  had  gone  out  on  the  back  platform,  that  they  were  running  about  to 
different  parts  of  the  car,  and  that  they  were  too  lively  for  the  nurse  to  ab- 
solutely control  their  movements ;  that  she  did  not  have  them  on  a  string,  and 
that  she  could  not  completely  control  them  by  her  hand,  and  that  she  did 
aU  that  a  reasonably  prudent  and  capable  nurse  would  do  in  caring  for  the 
children,  and  notwithstanding  that  she  could  not  control  them  with  reasonable 
care,  that  it  was  the  duty  of  these  two  employes  to  close  the  doors  so  that  they, 
if  they  did  move  about  the  car,  could  not  get  out  on  the  front  platform,  because 
the  door  leading  there  might  be  latched,  dr  if  they  could  get  out  on  the  front 
platform,  because  the  door  was  open,  that  the  other  two  doors  would  be 
closed  so  that  they  could  not  fall  or  jump  off." 

The  learned  judge  then  told  the  jury  that  the  plaintiff  was  too 
young  to  be  charged  with  personal  negligence,  and  that  it  was  the 
duty  of  his  parents  to  See  that  he  was  left  in  care  of  a  competent 
nurse,  and  that  if  the  person  in  charge  of  the  children  was  an  un- 
suitable person,  an  incompetent  person,  and  could  not  manage  the 
children,  and  it  was  an  unwise  thing  for  the  parents  to  put  the  chil- 
dren in  her  care,  tlaen  the  parents  were  guilty  erf  negligence  which 
was  chargeable  to  plaintiff,  and  he  could  not  recover.  He  also  in- 
structed the  jury  that  if  the  nurse,  although  competent,  was  negligent 
in  caring  for  the  children,  the  plaintiff  could  not  recover.  He  con- 
tinued : 

"But  here  this  plaintiff  claims  that  this  nurse  was  competent;  that  the 
parents  are  not  guilty  of  negligence.  Then  it  is  claimed  by  the  defendant  that 
the  nurse  herself  was  guilty  of  negligence,  not  only  incompetent,  but  negli- 
gent, and  even  if  she  was  competent  she  did  not  exercise  the  proper  care  tliat 
she  was  capable  of  exercising  over  the  boys,  but  that  she  was  not  capable  i>f 
exercising  reasonable  care  over  them,  and  that  she  was  absolutely  guilty  of 
negligence  in  caring  for  them,  in  not  making  them  sit  down,  in  not  keeping 
control  over  them.    Well,  if  the  nurse  to  whom  the  plaintiff  was  intrusted  was 
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guUty  of  negligence  whjtch  contributed  to  the  accident,  then  you  cannot  find  a 
verdict  for  this  plaintiff.  But  here,  as  I  histve  already  sufficiently  stated,  this 
plaintiff  claims  that  the  nurse,  while  she  was  doing  all  that  a  reasonably  care- 
ful nurse  would  do  in  directing  them  where  to  sit  and  what  to  do  that  they 
ran  around  the  car  a  little  bit  too  litely  for  her,  and  they'dalm  that  this 
defendant's  employ^  should  have  given  this  plaintiff,  by  reason  of  his  age, 
some  word  or  warning  to  keep  back,  not  to  encourage  them  to  run  out  on  the 
front  platform,  and  he  not  only  failed  to  do  that,  but  the  motorman  in  par- 
ticular  failed  to  dose  the  door  and  latch  it,  and  that  that  Is  negligence  on  the 
part  of  the  defendant  and  operated  to  this  extent  to  free  from  any  contribu- 
tory negligence  on  the  part  of  the  parents  or  the  nurse ;  and  if  that  is  so,  and 
you  find  such  a  state  of  fact  by  a  fair  preponderance  of  proof,  why  the  plain* 
tiff  would  be  entitled  to  a  verdict  at  your  hands,  but  not  otherwise.'* 

The  jury  having  retired,  returned  to  the  oourt  for  further  instruc- 
tions, and  the  foreman  said: 

"What  we  want  to  know  is  in  reference  to  whether  the  nurse  was  capable 
of  caring  for  these  two  children;  as  a  nurse  for  the  chUdren." 

The  court  said:    . 

"I  thiik  I  will  ask  a  question  first  of  the  foreman.  Do  you  mean  in  refer- 
ence to  the  competency  of  the  nurse,  whether  she  was  a  competent  person? 
Or  do  you  mean  whether  or  not  if  she  was  competent  she  was  negligent  after- 
wards? 

"The  Foreman:   That  is  the  Idea,  afterwards. 

"The  Court:  Why  the  nurse  was  obliged  to  use  all  ordinary  care  In  the 
charge  of  the  chUdren  such  as  a  usuaUy  prudent  nurse  would  exercise  on  such 
an  occasion ;  and  if  she  failed  to  use  such  ordinary  care  and  was  otherwise 
negligent,  then  the  plaintiff  is  chargeable  with  her  negligence;  if  she  did 
use  the  care  of  an  ordinary  nurse  in  the  charge  of  the  children  and  yet,  never- 
theless, that  lae  cnildren  in  their  playfulness  ran  away  from  her,  got  away 
from  her,  ran  to  places  of  danger  in  the  car,  would  not  come  back  though  she 
tried  to  attract  them  back,  then  she  was  not  guilty  of  negligence;  that  she 
used  the  usual  ordinary  care  as  a  nurse,  and  the  trouble  was  that  the  children 
were  too  quick  and  too  playful  for  her.  •  ♦  ♦  Now  what  should  have  been 
done?  Maybe  you  will  find  that  he  should  have  told  the  child  that  It  was 
dangerous  and  to  step  back.  Maybe  it  would  be  that  they  could  make  him 
safe  in  some  otuer  way.  But  this  plaintiff  says  that  what  they  should  have 
done  was  to  have  closed  the  doors  provided  for  that  purpose  and  locked  the 
inner  door  on  the  motorman*s  side.  Now  is  this  a  case  where  the  occasion 
called  for  some  such  action  as  that,  that  particular  action,  closing  one  of  those 
doors  on  the  part  of  those  employes,  and  did  they  fail  to  do  it?  because  if 
they  failed  to  do  it,  when  it  was  reasonably  sure  that  it  was  dangerous  for  the 
child,  and  as  prudent  men  they  would  have  done  It,  If  they  failed  that  failure 
was  negligence  for  which  the  defendant  would  be  liable ;  but  if  it  was  a  case 
where  they  were  frolicking  around  the  car,  and  ordinary  prudent  employ^ 
of  the  defendant  believed  and  had  the  right  and  the  reasonable  right  to  believe 
that  they  were  safe  under  the  guidance  of  their  nurse,  then  they  would  not 
be  required  to  act  at  all,  and  they  would  not  be  guilty  of  negligence  and  the 
defendant  would  not  be  liable. 

"The  Foreman :  That  makes  it  entirely  clear,  your  honor.  The  jury  under- 
stands it. 

"Mr.  Crumb :  I  ask  your  honor  to  read  over  to  them  the  requests  I  stated  on 
the  question  of  law. 

"The  Foreman :  I  do  not  think  it  is  necessary. 

"The  Court :  As  that  is  aU  the  gentlemen  asked  for,  they  may  again  retire 
with  the  understanding  that  if  there  is  anything  further  they  want  they  can 
ask  for  it. 

"Mr.  Crumb :  I  except  to  the  supplemental  charge  as  a  whole  and  to  each 
and  every  part  of  it.  I  further  except  speciflcaUy  to  the  portions  thereof 
that  define  the  duties  of  the  nurse  toward  the  children,  and  her  responsibility 
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for  them,  and  the  defendant's  liability  if  the  child  was  ipjared  by  his.  oWn 
act  while  in  her  charge,  and  referring  to  places  of  danger.  I  also  except  to 
the  statement  as  to  the  law  governing  the  liability  of  the  defendant  under  the 
circomstances  in.  the  case." 

[1]  We  are  of  opihic»i  that  the:  learned  trial  judge  imposed  too 
onerous  a  duty  ufJon  the  motonnan  and  conductor.  They  were  not 
obliged  to  act  as  assistants  to  the  nurse  in  charge  of  the  two  children 
and  to  operate  the  car  solely  with  reference  to  them.  The  primary 
duty  of  caring  for  the  chilcken  was  upon  the  parents  or  their  repre- 
sentative who  had  their  immediate  custody.  To  say  that  the  conduc- 
tor and  motorman  should  have  closed  and  latched  the  doors  of  the 
car,  and  devoted  their  attention  to  admonishing  the  plaintifF  and  his 
brother,  losis  sight  of  their  obligations  to  the  other  passengers.  It 
may  be  that  they  should  have  stopped  the  car  and  obliged  tfie  nurse 
and  her  charges  to  leave  it,  but  this  was  not  suggested  as  a  basis  for 
the  charge  of  negligence  made  against  them.  To  say  that  the  motor- 
man  operating  his  brakes  and  bringing  the  car  to  a  stop  at  the  ter- 
minal was  bound  to  anticipate  that  children  five  and  seven  years  of 
age  would  be  permitted  to  come  out  of  the  car  behind  him  unattend- 
ed, and  that  reaching  the  platform  they  wotdd  jtmjp  from  the  car 
while  it  was  in  motion,  and  that  the  five  year  old  boy  would  jump  on 
top  of  his  brother  in  such  manner  as  to  throw  him  back  under  the 
car,  is  to  hold  him  to  unreasonable  and  extraordinary  obligations  not 
countenanced  by  law..  No  one  can  be  said  to  be  negligent  merely 
because  he  fails  to  make  provision  against  an  accident  which  he 
could  not  be  reasonably  expected  to  foresee.  Paul  v.  Consolidated 
Fireworks  Co.,  212  N.  Y.  117-121,  105  N.  E.  795,  citing  Dougan  v. 
Champlain  Trans.  Co.,  56  N.  Y.  1;  .Loftus  v.  Union  Ferry  Co.,  of 
Brooklyn,  84  N.  Y.  455,  38  Am.  Rep.  533 ;  Burke  v.  Witherbee,  98 
N.  Y.  562;  Cleveland  v.  N.  J.  Steamboat  Co.,  125  N.  Y.  299,  26  N. 
E.  327;  Reiss  v.  N.  Y.  Steam  Co.,  128  N.  Y.  103,  28  N.  E.  24. 

The  nurse,  30  years  of  age,  was  apparently  old  enough  and  strong 
enough  to  restrain  the  children.  She  had  tfcin  employed  by  the  par- 
ents of  the  plaintifF  a  little  less  than  a  year.  She  spoke  broken  Eng- 
lish, and  this  was  the  first  occasion  on  which  r,he  had  attempted  to 
take  the  two  boys  out  together.  On  one  occasion  during  the  trip  she 
left  her  seat  in  the  car  and  recovered  her  charges,  but  they  laughed 
at  her  and  got  away  a  second  time.  She  remained  in  her  seat.  The 
record  contains  the  following : 

"Q.  Did  they  start  at  that  time  and  run  off  the  front  of  the  car?  A.  When 
they  left  me,  they  went  right  out  to  the  motorman.  Q.  What  did  they  do  then? 
A.  They  was  talking  to  the  motorman  and  the  motorman  was  laughing,  the 
door  open,  and  the  children  jumped  off.  Q.  Did  you  leave  the  children  out 
there  at  that  time?  A.  I  couldn't  hold  them,  there  was  j:wo  children,  g. 
And  you  couldn't  control  them,  is  that  right?  A.  No.  Q.  Then  you  weren't 
able  to  control  those  two  children,  that  is  what  you  want  us  to  understand? 
A.  No,  sure  I  couldn't." 

The  learned  trial  judge  told  the  jury  that  the  plaintiff  claimed  that 
the  defendant's  employes  "should  have  given  this  plaintiff,  by  rea- 
son of  his  age,  some  word  or  warning  to  keep  back,  not  to  encourage 
them  to  run  out  on  the  front  platform,  and  he  not  only  failed  to  do 
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that,  but  the  motonnan  in  particular  failed  to  close  the  door  and 
latch  it,  and  that  that  is  negligence  on  the  part  of  the  defendant  and 
operated  to  this  extent  to  free  from  any  contributory  negligence  on 
the  part  of  the  parents  or  the  iprse;  and  if  that  is  so,  and  you  find 
such  a  state  of  fact  by  a  fair  preponderance  of  proof,  why  the  plain- 
tiff would  be  entitled  to  a  verdict  at  your  hands,  but  not  otherwise." 
We  are  unable  to  find  any  evidence  in  the  case  that  the  motorman  or 
conductor  encouraged  the  plaintiif  to  run  out  on  the  front  platform, 
and  in  no  case  would  negligence  on  the  part  of  the  two  railroad  em- 
ployes, if  proven,  free  the  parents  or  the  nurse  from  contributory 
negligence  as  stated  by  the  learned  trial  justice. 

[I]  We  diink  the  verdict  is  against  the  weight  of  the  evidence  as 
to  negligence  on  the  part  of  the  motorman  and  condtittor  and  ab- 
sence of  contributory  negligence  on  the  part  of  the  nurse,  and  we 
are  therefore  obliged  to  reverse  the  judgment  and  direct  a  new  trial 
of  the  action. 

But  there  are  other  exceptions  urged  by  the  appellant  which  call 
for  consideration,  in  view  of  the  new  trial  to  be  had.  It  appears 
that  the  case  had  been  tried  before,  resulting,  as  we  infer,  in  a  dis- 
agreement. The  second  trial,  which  is  now  before  us  for  review,  took 
place  in  January,  1919.  The  nurse  in  charge  of  the  children  was 
examined  as  a  witness  for  the  plaintiff  on  the  first  trial.  On  this  sec- 
ond trial  the  learned  counsel  for  plaintiff  proceeded  to  read  the  tes- 
timony of  the  witness  from  the  minutes  of  the  former  trial,  as  he 
said,  "pursuant  to  section  830  of  the  Code  of  Civil  Procedure." 
The  following  colloquy  took  place  between  the  court  and  defendant's 
counsel : 

"Mr.  Crumb :  I  object,  upon  the  ground  that  there  has  been  no  effort  made 
to  produce  this  witness  at  this  trial.  This  woman  was  a  nurse  in  charge  of 
these  children  at  this  time,  and  it  is  a  very  important  feature  of  this  case, 
from  our  standpoint,  that  she  was  grossly  careless  and  negligent  in  the  per- 
formance of  her  duties;  and  I  submit  that  the  jury  have  tiie  right  to  see 
this  woman  and  to  make  use  of  their  eyes  as  well  as  their  ears  in  coming  to  a 
conclusion  as  to  whether  she  was  a  proper  Individual  to  put  in  charge  of 
these  children.  On  the  further  ground  that  there  has  not  been  sufficient  foun- 
dation laid  for  showing  compliance  with  section  830  of  the  Code;  and  that 
there  has  not  been  sufficient  proof  of  the  absence  of  this  witness  from  the 
state  to  warrant  the  reading  of  her  evidence  at  this  time. 

"The  Court:   Objection  overruled. 

"Mr.  Crumb:  Exception." 

When  this  testimony  was  read,  there  was  no  proof  before  the  trial 
court  that  the  witness  was  at  that  time  a  nonresident  of  the  state  of 
New  York  or  that  she  was  absent  from  the  state.  Nor  was  there 
any  proof  of  effort  made  by  the  plaintiff  to  obtain  her  presence  at 
the  trial.  The  plaintiff  insists  that  proof  that  at  the  time  of  the  first 
trial  the  witness  was  a  resident  of  the  state  of  Vermont,  that  she 
came  to  this  state  at  the  request  of  the  father  of  plaintiff  to  testify, 
and  that  after  testifying  she  was  supplied  with  money  and  declared 
her  intention  to  return  to  Vermont,  was  sufficient.  Plaintiff's  father 
testified  to  these  facts,  and  he  testified: 

"Q.  That  was  the  last  you  saw  of  her?  A.  Yes,  sir.  Q.  Do  yon  know  of 
your  own  personal  knowledge  what  has  become  of  her  since?  A.  No.  Q. 
Have  you  made  any  efforts  to  get  her  here  on  this  trial?    A.  No." 
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On  this  preliminary  proof  the  learned  trial  judge  overruled  the  de- 
fendant's objection  to  the  reading  of  the  testimony.  Some  time  later 
in  the  trial  plaintiff's  father  was  recalled,  and  over  the  objection  and 
exception  of  defendant  testified  that  since  the  reading  of  the  testi- 
mony, at  the  suggestion  of  plaintiff's  trial  counsel,  he  had  communi- 
cated with  Rudand,  Vt.,  to  ascertaih  if  she  (the  witness)  was  there. 

'*Q.  Did  yoo-get  a  telegram  back  as  to  her  being  there? 

"Mr.  Crumb:   Objected  to  as  Irreleyant,  Immaterial,  and  Improper. 

'The  Court :  The  objection  1b  whether  you  can  make  a  telegram  evidence. 

"Mr.  CNelU :  I  suppose  If  they  Insist  on  it.  Q.  Did  you  reeeiye  this  tele- 
gram (shows  witness  paper)?  (Same  objeotlon.  Objection  overruled.  Ex- 
ception.) A.  Yes,  sir.  Q.  Did  you  telegram  to  Mr.  Boblnson  to  ascertain  If 
Dcimba  was  there?  A.  Yes,  sir.  (Objected  to  as  Irrelevant  and  ImmaterlaL 
Objection  orerruled.  Bzeeption.  Telegram  marked  'For  Identification, 
PlalntUTs  Ex.  2.*) 

"Mr.  O'Neill :  I  wVl  show  this  to  Mr.  Crumb.    Perhaps  he  will  concede  it 

"Mr.  Crumh:  I  do  not  think  I  wlU. 

"Mr.  CNelU:  I  offer  it  In  evidence.  (Objected  to.  Objection  sustained. 
Bxception.)" 

The  fact  that,  after  the  testimony  was  admitted  in  evidence  over 
defendant's  objection  and  exception,  plaintiff's  father  at  suggestion 
of  coimsel  telegraphed  ^to  some  man  named  Robinson  in  Rutland,  Vt., 
to  ascertain  if  the  witness  was  in  that  city,  and  secured  a  reply,  does 
not  appear  to  help  the  situation  very  much.  We  are  not  informed 
who  Robinson  was;  the  telegram  sent  to  him  is  not  offered  in  evi- 
dence ;  the  telegram  in  reply  was  excluded.  Section  830  of  the  Code 
of  Civil  Procedure,  so  far  as  it  relates  to  the  objection  and  excep- 
tion under  consideration,  reads  as  follows: 

"Where  a  party  or  witness  has  died  or  become  insane  or,  being  a  non-resident 
of  this  state  has  departed  from  the  state  «  «  •  since  or  during  the  trial 
of  an  action  now  or  hereafter  pending,  •  •  *  the  testimony  of  the  decedent 
or  Insane  person  or  of  such  absentee,  «  •  •  taken  or  read  in  evidence  at 
the  formex*  trial  or  hearing,  «  •  •  may  be  glven^or  read  in  evidence  at 
a  new  trial  or  hearing  or  at  a  continuation  of  the  same  trial  or  hearing 
•  •  ♦  or  upon  any  subsequent  trial  or  hearing,  •  •  ♦  between  the  same 
parties  to  such  former  trial  or  hearing  or  their  legal  representatives,  by  either 
party  to  such  new  trial  or  hearing." 

[3,  4]  We  think  that  the  crux  of  this  section  is  that  the  witness 
whose  testimony  is  sought  to  be  read  is  an  absentee  at  the  time  the 
evidence  is  offered.  The  common  law  permitted  the  evidence  of  a 
deceased  witness  to  be  read  as  between  the  original  parties  or  their 
privies  (Shaw  v.  New  York  El.  R.  R.  Co.,  187  N.  Y.  at  page  193,  79 
N.  E.  984),  but  this  species  of  evidence  was  admitted  ex  necessitate 
(Jackson  v.  Bailey,  2  Johns.  17).  It  was  necessary  to  show  that 
the  witness  was  dead;  absence  from  the  state  was  not  enough,  be- 
cause he  might  be  found  and  examined  upon  commission.  Wilbur  v. 
Selden,  6  Cow.  162 ;  Crary  v.  Sprague,  12  Wend.  41,  27  Am.  Dec. 
110.  When  the  Legislature  extended  the  privilege  to  absentee  wit- 
nesses, we  think  they  meant  witnesses  who  were  actually  absent  from 
the  state  at  the  time  their  testimony  was  offered.  The  fact  that  the 
witness  had  come  down  from  Vermont  to  Westchester  county  in 
December  with  her  husband  and  children,  and  had  been  given  money 
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to  return  to  Vermont,  that  she  had  been  seen  at  a  railroad  station  in 
Yonkers  waiting  for  a  train,  these  facts  furnish  no  evidence  that  she 
was  absent  from  the  state  a  month  later.  Non  constat,  she  (night 
have  been  in  the  state  of  New  York  at  the  time  of  the  second  trial.  I^ 
such  was  not  the  fact,  there  should  have  been  no  difficulty  in  proving 
it,  and  in  the  case  of  this  witness,  whose  personal  appearance  and 
testimony  were  so  important  to  the  issues  before  the  jury,  it  would 
seem  that  at  least  some  evidence  should  have  been  presented  showing 
efforts  to  procure  her  attendance.  We  think  it  was  error  to  permit 
plaintiff,  without  notice  to  defendant,  to  omit  calling  her  to  the  stand. 
In  Knowles  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  177  App.  Div.  262,  164 
N.  Y.  Supp.  1,  and  Id.,  223  N.  Y.  513,  119  N.  E.  1023,  cited  by  the 
respondent,  the  question  was  not  considered  either  in  this  court  or 
in  the  Court  of  Appeals. 

It  appears  that  upon  the  first  trial  of  this  action  the  defendant  call- 
ed as  a  witness  one  Shannon,  the  conductor  of  the  car  upon  Which 
the  plaintiff  was  a  passenger.  Upon  the  trial  now  under  review,  the 
plaintiff,  after  some  few  questions  to  a  witness  concerning  the  length 
of  defendant's  railroad  and  the  location  of  double  and  single  tracks 
along  the  route,  immediately  called  Shannon  as  his  own  witness  up- 
on the  pretense  that  he  desired  to  prove  by  him  the  existence  of  cer- 
tain rules  of  the  defendant  corporation  requiring  the  closing  of  the 
vestibule  doors  while  the  car  was  in  operation.  This  was  before 
any  evidence  had  been  adduced  concerning  the  happening  of  the  ac- 
cident. The  witness  denied  knowledge  of  such  rules,  and  this  was 
followed  by  a  disorderly  and  acrimonious  examination  of  the  witness 
Shannon,  who  was  accused  by  the  learned  counsel  for  plaintiff  of  per- 
jury and  contradictions  of  his  testimony  upon  the  first  trial  and  of 
statements  made  to  the  plaintiff's  counsel.  In  Power  v.  Brooklyn 
Heights  R.  R.  Co.,  157  App.  Div.  400,  142  N.  Y.  Supp.  592,  we  said: 

"In  New  York  It  Is  reversible  error  to  confront  and  discredit  one^s  own  wit- 
ness by  the  introduction  of  prior  contradictory  wrltteti  statements." 

[5,  8]  Page  after  page  of  the  record  is  taken  up  by  this  procedure 
at  the  opening  of  the  trial.  While  matters  of  this  kind  are  largely 
in  the  discretion  of  the  trial  court,  such  practice  is  not  to  be  com- 
mended, and  the  attempt  of  plaintiff  to  prove  by  the  parol  evidence 
of  Shannon  and  certain  former  employes  of  defendant  the  existence 
of  a  rule  of  the  defendant  railroad  company,  requiring  the  closing  of 
the  doors  on  the  car,  was  contrary  to  law.  Goodman  v.  New  York 
Railways  Co.  (Bijur,  J.,  App,  Term,  1st  Dept.)  88  Misc.  Rep.  95, 
150  N.  Y.  Supp.  702.  Oral  testimony  as  to  the  contents  pf  a  writing 
is  incompetent  unless  a  proper  foundation  therefor  is  laid.  Wigmore 
on  Evidence,  pars.  1173-1200.  The  only  printed  rule  in  evidence 
required  the  closing  of  the  left-hand  vestibule  doors  when  the  cars 
were  operated  on  double  tracks.  But  the  learned  trial  judge  per- 
mitted over  objection  and  exception  by  defendant  oral  evidence  from 
former  motormen  of  defendant  that  a  rule  had  been  posted  at  the 
starter's  box  that  both  side  doors,  as  well  as  the  doors  behind  the 
motorman  must  be  kept  closed  and  locked.    But  the  posted  rule,  if 
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there  was  such  rule,  was  not  produced  or  its  absence  accounted  for. 
The  defendant  denied  the  existence  of  any  such  rule.  The  allegation 
in  the  complaint  is  that — 

"The  defendant  negligently  foiled  to  make  and  enforce  a  rule  requiring  that 
the  doors  and  particularly  the  front  left  door  shonld  not  be  opened  imtll  thfe 
car  was  stopped  at  the  end  of  the  line.*' 

We  think  the  ruling  of  the  court  in  admitting  oral  evidence  of  the 
alleged  printed  rule  was  reversible  error. 

[7]  The  learned  trial  judge,  over  objection  and  exception  by  the 
defendant,  admitted  evidence  that  the  plaintiff  suffered  from  mas- 
toiditis and  had  been  operated  on  for  that  disease,  and  that  the  ac- 
cident was  a  competent  producing  cause  for  mastoiditis.  The  allega- 
tion of  injury  in  the  second  amended  complaint  (supra)  contains 
no  reference  to  or  suggestion  of  mastoiditis  or  an  operation  by  rea- 
son of  that  condition.  It  was  not  a  condition  naturally  resulting  from 
the  specific  injury  set  forth  in  the  complaint  and  should  have 
been  pleaded.  Kurak,  v.  Traiche,  226  N.  Y.  266,  123  N.  E.  377,  and 
cases  cited.  We  think  the  e^eception  to  the  admission  of  this  evi- 
dence requires  reversal  of  the  judgment. 

[8]  The  appellant  complains  of  the  conduct  of  plaintiff's  trial  coun- 
sel, alleging  tfiat  his  treatment  of  the  conductor  to  which  we  have 
already  referred  was  improper,  illegal,  and  prejudicial  to  defendant's 
rights  to  such  an  extent  as  to  require  reversal  of  the  judgment.  In 
Pedersen  v.  Union  Railway  Co.,  181  App.  Div.  885,  167  N,  Y,  Supp. 
1117,  we  reversed  a  judgment  because  of  improper  cross-examina- 
tion by  counsel  for  the  plaintiff  in  that  case.  We  said :  "The  cumu- 
lative effect  of  all  these  acts  deprived  defendant  of  a  fair  trial."  But 
we  hesitate  to  interfere  in  such  matters  because  the  trial  judge  should 
see  that  the  litigants  are  given  an  orderly  and  decent  trial  of  their 
disputes.  We  cannot  approve  the  method  adopted  by  the  learned 
trial  counsel  in  the  case  at  bar.  The  printed  record  also  shows  con- 
stant interruption  and  contradiction  of  the  defendant's  attorney  while 
the  latter  was  presenting  his  requests  to  charge-  at  the  end  of  the 
case  as  well  as  consents  to  the  requests  interjected  by  defendant's 
counsel,  and  similar  comment  tending  to  nullify  the  effect  of  the 
court's  instructions.  A  litigant  should  be  permitted  to  present  his 
requests  to  charge  to  the  trial  court  in  an  orderly  way  and  to  obtain 
rulings  from  tEe  court  thereon  without  continued  interruption,  con- 
tradictions, and  acrimonious  controversy  such  as  the  record  here 
discloses.  The  trial  judge  may  see  fit  to  ask  the  views  of  opposing 
counsel  in  such  matters,  or  they  may  be  presented  in  a  proper  way 
to  the  judge.  While  we  do  not  reverse  the  judgment  because  of 
the  alleged  misconduct,  we  think  we  should  admonish  the  counsel 
that  it  should  not  be  repeated. 

The  judgment  and  order  should  be  reversed  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event.  This  court  re- 
verses the  findings  of  the  jury  as  to  negligence  on  the  part  of  defend- 
ant and  absence  of  contributory  negligence  on  the  part  of  plaintiff  as 
contrary  to  the  evidence.  All  concur;  BLACKMAR,  J.,  in  result. 
Settle  order  on  notice. 
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(191  App.  Dtv.  814) 

MILLEB  ft  SONS  CO.  y.  E<r  M.  SERGEANT  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    May  14, 1920.) 

L  Sales  ^^79— Plaee  where  seller  keeps  goods  Is  place  of  delivery,  where  no 
place  Is  specified,  though  price  is  **L  o.  b.**  eertain  plaoo. 

Where  contract  for  sale  of  goods  at  certain  price  **f.  o.  b."  certain  place 
did  not  specify  place  of  delivery,  the  place  of  delivery  was  place  where 
seller  kept  the  goods,  under  Personal  Property  Law,  |  124,  subd.  1. 

2.  Sales  <S=s>6:^.-.Contract  held  severable. 

Contract  for  the  sale  of  24  carloads  of  soda  ash.  to  be  delivered  in  two 
Installments  each  month  for  12  months,  for  whic^  payment  is  to  be  made 
on  each  installment,  held  a  severable  and  not  an  entire  contract. 

3.  Sales  ^^=>172— Buyer  and  not  seller  in  default,  wliere  contract  does  not  speci- 

fy place  of  delivery  and  goods  cannot  be  shipped  by  reason  of  freight  em- 
bargo. 

Under  contract  providing  for  sale  of  24  carloads  of  soda  ash,  to  be  deliv- 
ered in  two  single  carload  installments  monthly,  to  be  paid  for  on 
each  installment,  without  specifying  place  of  delivery,  seller,  after 
notifying  buyer  that  first  month's  installments  were  ready  for  deliv- 
ery, was  not  in  default,  under  Personal  Property  Law,  |  126,  subd  2,  on 
Inability  to  ship  goods  to  buyer  because  of  embargo  on  ^ight  shipments 
at  a  time  when  the  United  States  was  In  control  of  the  railroads;  the 
breach  being  by  buyer  and  not  seller,  it  having  been  buyer's  duty  to  ac- 
cept goods  at  seller's  place  of  business,  when  notified  to  do  so  by  seller. 

Smith,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Miller  &  Sons  Company  against  the  E.  M.  Sergeant 
Company.  From  a  determination  of  the  Appellate  Term,  affirming 
a  judgment  of  the  City  Court  for  plaintiflF  upon  a  directed  verdict, 
defendant  appeals.  Determination  of  Appellate  Term  and  judgment 
of  City  Court  reversed,  and  judgment  directed  for  defendant. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Wilder,  fewen  &  Patterson,  of  New  York  City  (John  Ewen,  of 
New  York  City,  of  counsel),  for  appellant. 
David  Ray  Bernstein,  of  New  York  City,  for  respondent. 

PAGE,  J.  Both  parties  moved  for  a  direction  of  a  verdict,  and 
only  questions  of  law  are  presented  by  this  appeal.  The  facts  are  as 
follows :  On  March  30,  1917,  the  plaintiff  and  defendant  entered  into 
the  following  contract: 

"Messrs.  Miller  *  Sons  Ck)mpany,  5309  Westminster  Avenue,  Philadelphia, 
Penna. — Gentlemen:  We  have  this  day  sold  you  twenty-four  (24)  minimum 
carloads  of  about  fifty  thousand  (50,000)  pounds  each  of  Solvay  brand  58  per 
cent,  light  soda  ash  packed  i^  bags  of  three  hundred  (900)  pounds  each  for 
shipment  at  the  rate  of  one  (1)  car  about  the  5th  and  one  (1)  car  about  the 
20th  of  each  month,  January  to  December,  both  inclusive,  of  the  year  nineteen 
eighteen  (1918). 

"Price:  One  dollar  and  twenty-five  cents  ($1.25)  per  one  hundred  (100) 
pounds  basis  of  48  per  cent.  f.  o.  b.  Solvay,  N.  Y. 

'^Terms:  Thirty  (30)  days  net  or  less  one  per  cent  {!%)  for  cash  within 

'^=»For  other  .cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlsests  A  Indexes 
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ten  (10)  days  from  date  of  invoice.    Payment  in  New  York  Oity  funds,  in 
U.  S.  gold  or  its  eQuiralent  in  currency. 

"Should  the  buyers  make  default  in  any  payment  or  become  subject  to  the 
Bankruptcy  Law,  the  sellers  ^may  at  tlieir  option  cancel  or  postpone  any  un- 
deUvered  portion  of  the  contract 

"It  is  understood  and  agreed  by  the  buyers  that  the  goods  are  for  consump- 
tion in  their  own  mill  and  are  not  to  be  resold. 

"Subject  to  contingencies  beyond  the  control  of  either  party. 

"Invoice  weight  and  tares.  E.  M.  Sergeant  Ck>. 

"Accepted:    Miller  &  Sons  Co. 

"Edward  0.  Miller,  Secretary.'* 

All  the  installments  were  delivered  except  those  of  the  month  of 
January,  1918.  At  that  time  the  railroads  of  the  country  were  in  the 
possession  and  under  the  control  of  the  United  States  government. 
An  embargo  was  laid  on  freight  shipments  without  a  special  permit, 
on  the  railroads  over  which  diipmcnts  of  this  merchandise  had  to  be 
made  from  Solvay,  N.  Y.,  to  Philadelphia,  Pa.  Under  these  condi- 
tions upon  January  24,  1918,  the  defendant  wrote  to  the  plaintiff,  as 
follows : 

"We  don't  sui^>ose  there  is  the  slightest  possible  chance  of  being  able  to  ship 
your  January  cars  of  soda  ash.  We  hare  had  them  on  order  with  the  works 
since  back  in  December,  but  it  has  occurred  to  us  that  if  you  are  working  on  any 
government  business,  by  writing  the  railroad  company  you  might  possibly  get 
a  special  permit  to  have  the  goods  go  forward.  At  any  rate  permission  to  have 
shipment  made  would  have  to  come  from  your  end,  so  it  seems  wise  for  you 
to  get  in  touch  with  the  railroad  and  see  if  you  can't  get  a  special  embargo 
permit." 

And  on  January  25,  1918,  the  defendant  wrote  in  regard  to  the 
December  shipment  which  had  been  delayed  en  route  and  added: 

"We  wrote  you  yesterday  about  the  two  cars  due  this  montii  and  hope  you 
will  give  us  some  government  contract  numbers  which  will  enable  us  to  get  thc» 
goods  on  the  way." 

In  reply  plaintiff  wrote  to  the  defendant  on  February  5th,  as  fol- 
lows: 

"In  acordance  with  your  suggestion  of  January  24th,  we  made  application 
to  the  Commission  on  Car  Service  at  Washington,  for  permit  to  have  soda  ash, 
that  we  purchased  from  you,  shipped  to  Philadelphia,  but  are  sorry  to  advise 
that  we  received  their  reply  stating  that  they  were  unable  to  issue  such  permit 
because  of  the  acute  congestion  in  the  territory  through  which  our  shipments 
will  necessarUy  have  to  move.  Under  these  conditions  we  will  have  to  wait 
until  the  present  embargo  is  lifted,  and  purchase  our  requirements  in  this 
district,  which  you  will  appreciate,  will  entail  considerable  loss. 

"In  order  to  offset  this  loss,  we'  thought  possibly  you  might  consider  buying 
back  your  contract  from  us  for  a  lump  sum  in  cash,  arranging  settlements  on  a 
monthly  basis. 

''Kindly  let  us  know  if  you  would  care  to  consider  this  proposition,  and 
obUge." 

To  this  letter  defendant  replied  on  February  6th : 

"We  have  yours  of  the  5th  and  in  reply  regret  to  say  that  we  would  not 
care  to  pay  you  a  lump  sum  for  the  cancellation  of  contract  we  hold  with  you 
for  soda  ash.  It  is  your  misfortune  that  railroad  conditions  have  been  such 
as  to  prevent  the  January  shipments  going  forward :  they  automatically  become 
canceled.    We  hope  that  before  February  is  over,  the  embargo  will  be  lifted  so 
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as  to  permit  the  sUpmeiiit  of  your  February  car  and  Hxe^t  oondltlons  will  be 
better  throughout  the  balance  of  the  year." 

-  The  embargo  was  lifted  on  February  16,  1918,  and  the  plaintiflE 
requested  the  defendant  to  ship  immediately  all  soda  ash  due.  In 
response  to  this  request  the  defendant  shipped  the  two  carloads  due 
for  February,  but  declined  to  make  shipment  of  the  January  install- 
ment upon  the  ground  that  having  offered  to  deliver  the  two  carloads 
in  that  month,  and  the  plaintiff  having  failed  to  take  the  same,  the 
defendant  could  not  be  required  to  deliver  that  installment  in  any 
other  month.  > 

Action  was  brought  to  recover  damages  for  failure  to  deliver  the 
two  cars  in  January,  and  judgment  was  recovered  upon  the  difference 
between  the  market  price  in  January  and  February,  1918,  f.  o.  b. 
Solvay,  N,  Y.,  and  the  contract  price.  From  this  amount  was  de- 
ducted the  price  of  the  last  car  shipped,  for  which  plaintiff  had  not 
paid  and  which  defendant  had  counterclaimed.  ;The  court  adopted 
the  plaintiff's  contention  that  delivery  was  to  be  made  in  Philadelphia 
and  that  the  words  "f.  o.  b.  Solvay,  N.  Y.,"  was  an  element  of  the 
price  and  merely  meant  that  the  plaintiff  was  to  pay  the  freight. 

[1]  The  learned  justice  of  the  City  Court  was  correct  in  the  rul- 
ing that  the  words  "f.  o.  b.  Solvay,  N.  Y.,"  did  not  have  reference 
to  the  place  of  delivery,  but  erroneously  held  .that  the  place  of  delivery 
was  at  the  plaintiff's  place  of  business  in  Philadelphia.  The  con- 
tract was  silent  as  to  the  place  of  delivery.  Where  that  is  the  case 
the  store  or  factory  of  the  seller  or  the  place  where  the  goods  are 
kept  is  the  place  of  delivery.  Personal  Property  Law  (Consol.  Laws, 
c.  41)  §  124,  subd.  1;  Gross  v.  Ajello,  132  App.  Div.  25,  27,  116  N. 
Y.  Supp.  380. 

[2]  The  contract  is  for  the  sale  of  24  carloads  of  soda  ash  packed 
in  bags  of  300  pounds  each  for  shipment  in  two  installments  each 
month,  payment  to  be  made  for  each  installment.  The  plaintiff 
claims  that  the  contract  was  for  24  carloads  of  soda  ash,  and  that 
it  was  the  duty  of  the  defendants  to  deliver  that  number  of  cars  and 
if  because  of  contingencies  beyond  its  control,  it  could  not  make  the 
delivery,  the  plaintiff  was  entitled  to  require  delivery  at  a  later  date 
when  delivery  was  possible.  The  contract,  however,  was  not  an 
entire  contract  for  the  sale  of  24  carloads  of  soda  ash,  but  was  for 
the  sale  of  24  carloads  in  two  installments  each  month,  for  which 
payment  was  to  be  made  on  each  installment.  The  contract  was 
therefore  severable.  Under  the  common  law  of  this  state  the  failure 
of  one  of  the  parties  to  tender  delivery  or  fo  pay  for  an  installment 
would  entitle  the  other  party  to  rescind  the  entire  contract.  Pope  v. 
Porter,  102  N.  Y,  366,  7  N.  E.  304;  Wolfert  v.  Caledonia  Springs 
Ice  Co.,  195  N.  Y.  118,  124,  88  N.  E.  24,  21  L.  R.  A.  (N.  S.)  864.  And 
if  the  parties  thereafter  proceeded  under  the  contract  the  right  to 
rescind  would  be  lost  through  a  waiver.  This  rule  has,  however,  been 
changed  by  statute.    Personal  Property  Law,  §  126,  subd.  2,  provides: 

"Where  there  la  a  ooutract  to  sell  goods  to  be  delivered  by  stated  Installments, 
which  are  to  be  aeiiarately  paid  for,  and  the  seller  makesr  defective  deliveries 
in  respect  of  one  or  more  InstaUments,  or  the  buyer  neglects  or  refuses  to  take 
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delivery  of  or  pay  for  one  or  more  iHBtallmeiitg,  It  depends  in  each  case  on  the 
tenns  of  the  contract  and  the  circumstances  of  the'  case  whether  the  breach 
•  •  ♦  is  so  material  as  to  justify  the  Injured  party  in  refusing  to  proceed 
further  and  suing  for  damages  for  breach  of  the  entire  contract,  or  whether 
the  breach  is  severable,  giving  rise  to  a  claim  for  compensation,  but  not  to  a 
right  to  treat  the  whole  contract  as  broken." 

See,  also,  Helgar  Corporation  v.  Warner's  Features,  222  N.  Y. 
449,  452,  119  N.  E.  113. 

[3]  In  the  present  case,  neither  party  claims  that  the  breach  of 
the  contract,  although  it  occurred  in  respect  to  the  initial  installment, 
was  so  substantial  as  to  justify  a  rescission  of  the  entire  contract. 
Each  party  claims  that  the  other  failed  to  perform  and  each  claims 
that  he'  fully  performed.  Neither  party  has  admitted  its  failure  and 
sought  to  excuse  it  because  it  was  due  to  contingencies  beyond  its 
control.  The  sole  question  therefore  is  which  party  failed  to  perform. 
As  we  have  heretofore  stated  the  contract  being  silent  as  to  the  place 
of  delivery,  the  factory  at  Solvay,  N.  Y.,  where  the  goods  were  kept 
was  the  place  of  delivery.  When  the  defendant  notified  the  plain- 
tiff that  the  goods  were  there  ready  for  delivery  and  requested  plain- 
tiff to  make  arrangements  for  shipping  them,  the  defendant  per- 
formed, and  the  failure  of  the  plaintiff  to  accept  the  delivery  was  a 
breach  of  the  contract  on  its  part.  As  to  the  January  installments  it 
had  no  claim  upon  the  defendant.  The  justice  of  the  City  Court 
should  have  granted  the  defendant's  motion,  dismissed  the  complaint, 
and  directed  a  verdict  for  the  defendant  on  its  counterclaim  for  the 
last  carload  delivered  in  December,  1918,  for  which  the  plaintifj  ad- 
mitted it  had  not  paid. 

The  determination  of  the  Appellate  Tei4n  and  the  judgment  of 
the  City  Court  will  therefore  be  reversed,  with  costs  to  the  appellant 
in  this  court  and  the  Appellate  Term,  and  judgment  directed  for  the 
defendant  for  the  sum  of  $697.81,  with  interest  thereon  from  Jan- 
uary 1,  1918,  together  with  the  costs  of  the  action. 

CLARKE,  P.  J.,  and  DOWLING  and  GREENBAUM,  JJ.,  con- 
cur. 

SMITH,  J.,  dissents. 


(112  Misc.  Rep.  1) 

EMERSON  et  al.,  Board  of  Education,  v.  BUCK  et  al. 

(Supreme  Ck>urt,  Special  Term,  Erie  County.    May  26,  1920.) 

1.  Municipal  corporations  <@=^176(7) — Power  of  city  eouneU  to  appoint  and 

determine  salaries  of  school  employes  held  superseded  by  State  Educa- 
tion Law. 

Buffalo  City  Charter,  §$  44,  46,  292,  giving  the  mayor  and  council  power 
to  appoint  a  board  of  education,  and  to  fix  salaries  to  be  paid  out  of  a 
general  fund,  held  supersoded  by  State  Education  Law,  §§  865-S81,  as 
added  by  Laws  1917,  c.  786. 

2.  Municipal  corporations  <^=»888 — Estimates  of  board  of  education  as  to 

teachers'  and  employ^'  salaries  held  conclusive  on  city  council. 

In  view  of  State  Education  Law.  §§  868,  872.  subd.  6,  section  877,  subds. 
1,  6,  as  added  by  Laws  1917,  c.  786,  and  sections  882,  884,  887,  and  889,  as 

>     I  ■  ,     ,  , ■ .. 
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added  by  Laws  1910,  c.  645,  a  dty  council  must  accept  as  final  estimates 
for  salaries  to  be  paid  to  teachers  and  employ^  furnished  by  the  board  of 
education. 

3.  Municipal  corporations  ^=3>211 — Schools  and  school  districts  4&==>135(1) — 

City  council  cannot  limit  number  of  teachers  and  school  employ^  fixed 
by  board  of  education. 

In  view  of  sstate  Education  Law.  %i  865-881,  as  added  by  Laws  1017,  c. 
18C,  giving  educational  boards  the  power  to  create  the  necessary  position 
of  teachers,  and  the  power  to  appoint  thereto,  and  sections  882-889,  us 
added  by  Laws  1919,  c.  645,  giving  such  boards  the  power  to  fix  salaries, 
a  city  council  has  no  power  to  limit  the  number  of  employes  of  the 
educational  department  below  that  thought  necessary  by  the  board,  since 
such  power  would  constitute  an  indirect  yeto  on  the  power  the  Legisla- 
ture has  conferred  on  the  board  of  education. 

4.  Municipal  corporations  C=»g90 — ^BuflTalo  City  Charter  held  to  require  ap^ 

propriation  for  board  of  education. 

Buffalo  City  Charter,  $  102,  providing  that  the  council  shall  adopt  an 
estimate  of  funds  necessary:  to  meet  the  ''expenses  and  liabilities"  of  tne 
city  for  the  fiscal  year  to  be  raised  by  general  taxation,  is  sufficient  to 
require  an  appropriation  of  funds  for  the  board  of  education. 

5.  Municipal  corporations  <&=»888 — Where  estimates  of  board  of  education 

would  Increase  appropriations  above  constitutional  limit,  curtailment  must 
be  In  departments  other  than  that  of  education. 

Where  an  estimate  of  expenses  for  teachers  and  employ^  furnished 
by  the  board  of  education,  under  State  Education  Law,  §§  865-881,  as 
added  by  Laws  1917,  c.  786,  and  sections  882-S89,  as  added  by  Laws  1919, 
c.  645,  if  added  to  other  city  expenses,  will  exceed  2  per  cent,  of  the 
assessed  valuation,  in  violation  of  Const,  art.  8,  §  10,  so  as  to  necessitate 
a  cut  in  appropriations,  the  cut  must  be  at  the  expense  of  departments 
other  than  that  of  education,  for,  where  expenditures  must  be  curtailed 
either  in  local  matters  or  in  state  matters,  the  curtailment  must  be  in 
purely  local  matters. 

Application  for  a  peremptory  writ  of  mandamus  by  Edwards  D. 
Emerson  and  others,  constituting  the  Board  of  Education  of  the  City 
of  Buffalo,  against  George  S.  Buck  and  others,  constituting  the  Coun- 
cil of  the  City  of  Buffalo,  and  another.    Writ  granted. 

Simon  Fleischmann  and  Louis  E.  Desbecker,  both  of  Buffalo,  for 
relators. 

Hamihon  Ward  and  Jeremiah  Hurley,  both  of  Buffalo,  opposed. 

WHEELER,  J.  This  is  an  application  by  the  board  of  education 
of  the  city  of  Buffalo  for  a  peremptory  writ  of  mandamus  to  compel 
the  council  of  the  city  to  provide  funds  for  the  compensation  of  em- 
ployes in  the  department  of  education  in  accordance  with  the  esti- 
mates si\bmitted  by  the  board  of  education,  and  deemed  necessary  by 
it  for  the  proper  conduct  and  administration  of  public  education  in  the 
city  of  Buffalo. 

There  has  arisen  between  the  board  of  education  and  the  council 
of  the  city  a  dispute  as  to  the  power  of  the  council  to  modify  and 
change  the  annual  estimates  submitted  by  the  board  of  education  upon 
which  appropriations  of  money  for  school  purposes  are  to  be  based. 
The  council  of  the  city  has  assumed  to  exercise  this  power,  and  to 
reduce  the  appropriations  asked  for  by  the  board  of  education.  This 
reduction,  so  far  as  it  relates  to  salaries  of  teachers  and  other  em- 
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ployes  of  the  school  department,  the  board  of  education  contend  the 
council  of  the  city  has  no  authority  to  make.  The  solution  of  the 
question  in  dispute  turns  entirely  upon  the  interpretation  and  effect 
of  certain  provisions  of  the  city  charter  and  of  certain  legislative  en- 
actments relating  to  and  prescribing  the  powers  of  boards  of  education 
throughout  the  state. 

The  present  charter  of  Buffalo  was  passed  by  the  state  Legislature 
in  1914,  and  is  chapter  217  of  the  Laws  of  that  year.  Section  44  of 
that  charter  provided  for  the  appointment  by  the  council,  upon  the 
nomination  by  the 'mayor,  of  a  board  of  education.  Section  46  gave 
the  council  also  the  powei^  to  fix  by  ordinance  the  salary  or  com- 
pensation to  be  paid  officers  and  employes  of  the  city.  Section  292 
provides  that  all  expenses  of  the  school  department  shall  be  included 
and  paid  out  of  the  general  fund.  Without  question,  if  these  provi- 
sions of  the  charter  have  not  been  superseded  by  later  legislation,  the 
council  would  still  have  the  power  to  fix  the  salaries  and  determine 
the  sum  or  sums  to  be  appropriated  for  compensation  of  all  teachers 
and  employes  of  the  school  department.  However,  in  1917  the  Leg- 
islature passed  an  act  (Laws  1917,  c.  786)  which  became  part  of  the 
Education  Law  (Consol.  Laws,  c.  16)  of  the  state,  and  is  known  as 
article  33a  of  that  law.    This  act  provides : 

"A  board  of  education  Is  hereby  established  in  each  city  of  the  state.  The 
educational  affairs  in  each  city  shaU  be  under  the  general  management  and 
control  of  a  board  of  education,  to  consist  of  not  less  than  three  and  not  more 
than  nine  members,  to  be  chosen  as  herMnafter  provided,  and  to  be  known  as 
members  of  the  board  of  education."     Section  865. 

Section  868  defines  the  powers  and  duties  of  such  educational 
boards : 

"Powers  and  Duties  of  Board  of  Edwcation, — Subject  to  the  provisions  of 
this  chapter,  the  board  of  education  in  a  city  shall  have  the  power  and  it 
shall  be  its  duty. 

"1.  To  perform  any  duty  imposed  uix>n  boards  of  education  or  trustees  of 
common  schools  under  this  chaptcfr  or  o£her  statutes,  or  the  regulations  of  the 
Tniverslty  of  the  State  of  New  York  or  the  commissioner  of  education  so  far 
as  they  may  be  applicable  to  the  school  or  other  educational  affaits  of  the 
city,  and  not  inconsistent  with  the  provisions  of  this  article. 

"2.  To  create,  abolish,  maintain  and  consolidate  such  positions,  divisions, 
boards  or  bureaus  as,  in  its  judgment,  may  be  necessary  for  the  proper  and  effi- 
cient administration  of  its  work;  to  appoint  a  superintendent  of  schools, 
sucii  associate,  district  and  other  superintendents,  examiners,  directors,  super- 
visors, principals,  teachers,  lecturers,  special  instructors,  medical  inspectors, 
nurses,  auditors,  attendance  officers,  secretaries, .  clerks,  janitors  and  other 
employes  and  other  persons  or  experts  in  educational,*  social  or  recreational 
work  or  in  the  business  management  or  direction  of  its  affairs  as  said  board 
shaU  determine  necessary  for  the  efficient  management  of  the  schools  and  other 
educational,  social,  recreational  and  business  activities;  and  to  determine 
their  duties  except  as  Otherwise  provided  herein." 

Section  872,  subd.  6 : 

*'The  salaries  of  all  members  of  the  supervising  and  teaching  force  and  of 
all  employes  and  for  all  positions  authorized  under  section  868  of  this  act 
shaU  continue  to  be  on  the  same  basis  as  such  salaries  and  positions  are  when 
this  article  goes  into  effect,  and  such  salaries  shall  continue  to  be  regulated 
and  increased  in  the  same  manner,  by  the  same  provisions  of  law  and  under 
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the  same  conditions  as  such  salaries  are  regulated  and  increased  under  the 
laws  gOYerning  such  salaries  at  the  time  this  article  goes  into  effect.    •    ♦    ♦ '» 

Section  877,  subd.  1 : 

"The  board  of  education  in  each  city  having  a  population  of  less  than 
1,000,000  shall  prepare  annually  an  itemized  estimate  for  the  cuiTent  or  en- 
suing fiscal  year  of  such  sum  of  money  as  it  may  deem  necessary  for  the  pur- 
poses stated  in  this  section.  *  *  *  Such  itemized  estimate  in  such  city 
shall  be  filed  at  such  times  and  in  such  manner  as  city  departments  or  ofiScers 
are  required  to  submit  estimates  for  such  departments  or  officers." 

Section  877,  subd.  6: 

"In  a  city  which  had,  according  to  the  federal  census  of  1910,  a  population 
of  400,000  or  more  but  less  than  1,000,000  such  estimate  shall  be  filed  with 
the  officer  authorisped  to  receive  other  department  estimates  and  the  same  acted 
on  by  such  officer  and  by  the  council  of  such  city  in  the  same  manner  and 
with  tne  same  effect  as  other  department  estimates.  •  •  *  After  the 
adoption  of  such  budget  the  council  shall  cause  the  amount  thereof  to  be  in- 
cluaed  in  the  tax  and  assessment  roll  of  the  city,  and  the  same  shall  be  col- 
lected in  the  same  manner  and  at  the  same  time  as  other  taxes  of  the  city  are 
collected,  and  placed  to  the  credit  of  the  board  of  education." 

Sections  290  and  293  of  the  charter,  placing  the  school  Ijoard  under 
the  control  of  the  council  of  the  city,  were  specifically  repealed. 

It  should  be  noted  that  the  act  of  1917  worked  a  marked  change  in 
the  educational  policy  of  the  state,  by  practically  taking  the  control  of 
educational  affairs  out  of  the  hands  of  city  councils  and  vesting  the 
power  in  boards  of  education.  While  such  boards  under  the  statute 
of  1917  had  full  power  of  appointment  and  management,  nevertheless 
the  authority  to  fix  and  determine  salaries  and  compensation  of  teach- 
ers and  employes  still  remained  in  the  city  council. 

In  1919,  however,  another  step  was  taken,  and  the  state  Legisla- 
ture passed  chapter  645  of  the  Laws  of  that  year,  still  further  enlarg- 
ing the  powers  of  board  of  education.  This  is  known  as  article  33b 
of  the  Education  Law  and  is  entitled  : 

"Salaries  of  the  Members  of  the  Supervising  and  Teaching  Staff  in  City 
Schools." 

Section  882  reads : 

'*Powers  of  Board  of  Education  as  to  Salaries, — ^Xhe  board  of  education  of 
each  cicy  of  the  state  shall  adopt  by-laws  fixing  the  salaries  of  the  superin- 
tendent of  school,  associate,  district  or  other  superintendents,  members  of  the 
board  of  e:^aminers,  if  any,  directors,  inspectors,  supervisors,  principals,  .teach- 
ers, lecturers,  special  instructors,  and  of  all  other  members  of  the  supervising 
and  the  teaching  staff.  Such  by-laws  shall  establish  uniform  schedules  of 
salaries  for  all  members  of  the  supervising  and  teaching  staff  in  each  city. 
The  salaries  and  salary  increments  so  fixed  for  principals  and  teachers  by 
the  by-laws  of  the  board  of  education  of  each  city,  on  and  after  January  1, 
1920,  shall  not  be  less  than  those  prescribed  in  the  foUowing  sections  of  this 
article." 

In  section  884  a  schedule  of  minimum  salaries  in  cities  of  the  first 
class  having  less  than  1,000,000  inhabitants  is  fixed. 
Section  887: 

''The  board  of  education  in  each  city  of  the  state  shall  fix  the  salaries  and 
annual  salary  increments  of  aU  members  of  the  supervising  and  teaching 
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staffs  and  ol  all  principals,  teachers,  supervisors  or  other  employte,  whose 
salaries  are  not  fixed  by  the  provisions  of  this  act.  The  board  of  education 
in  each  city  may  also,  in  its  discretion,  Increase  the  minimum  salaries  and 
salary  increments  of  any  members  of  the  supervising  and  teaching  staffs 
or  other  employ^,  whose  salaries  are  not  fixed  by  the  provisions  of  this  act." 

Section  889: 

"A  copy  of  the  schedules  and  schedule  conditions  approved  by  the  board 
of  education  of  each  dty,  together  with  a  copy  of  sucfi  changes  in  the  schedules 
and  schedule  conditions  as  are  made  In  conformity  with  this  article,  certified 
by  the  secretary  of  the  board,  shall,  within  thirty  days  after  the  adoption 
thereof,  be  filed  in  the  oflElce  of  the  state  commissioner  of  education." 

Finally  the  act  provides  in  section  4  that — 

"All  acts  and  pacts  of  acts,  general  or  special,  Inconsistent  with  the  pro- 
visions of  this  act,  are  hereby  repealed." 

The  act  of  1917  and  that  of  1919  worked  a  revolution  in  the  man- 
agement of  the  educational  system  of  the  state  and  of  cities.  The 
state  undertook  to  establish  a  uniform  system  of  direction  of  educa- 
tional matters  throughout  the  state  and  to  divorce  such  management 
from  the  control  of  city  councils,  by  placing  the  direction  of  educa- 
tional matters  in  the  hands  of  boards  of  education  with  the  broadest 
powers.  The  principal  changes  are  powers  to  appoint  and  employ 
the  teaching  force  of  the  schools,  and  to  fix  salaries  to  be  paid,  sub^ 
ject  to  the  provisions  of  the  act  as  to  minimum  salaries. 

[1]  It  is  urged  tKat  the  charter  provisions,  giving  the  city  council 
the  power  and  right  to  change  and  modify  estimates  submitted  to 
them  by  the  various  departments,  have  not  been  repealed  by  the  acts 
of  1917  and  1919.  However,  section  3  of  the  act  of  1917  provides 
that— 

''All  acts  or  parts  of  acts,  general  or  special,  inconsistent  with  the  provi- 
sions of  this  act  are  hereby  repealed." 

It  was  clearly  the  intention  of  the  Legislature  to  make  the  act  of 
1917  supersede  all  other  laws  inconsistent  with  the  full  and  com- 
plete operation  of  the  provisions  of  the  act  of  1917.  We  are  un- 
able to  see  how  the  charter  provisions  and  the  law  of  1917  can  be 
harmonized,  and  are  of  the  opinion  we  must  be  guided  alone  by  the 
acts  of  1917  and  1919. 

The  relators  in  this  proceeding,  in  pursuance  of  the  authority  and 
direction  of  sections  877,  subd.  1,  and  877,  subd.  6,  having  theretofore 
fixed  and  established  the  salaries  of  the  teachers  and  other  employes  of 
the  public  schools  of  the  city  for  the  fiscal  year  to  begin  July  1,  1920, 
and  having  determined  the  amount  of  money  necessary  for  such  sala- 
ries, and  the  amount  necessary  to  be  raised  by  general  tax,  on  or  about 
February  2,  1920,  reported  the  same  in  connection  with  the  entire  esti- 
mate for  the  conduct  of  said  department  to  die  defendant  Ross  Graves 
as  commissioner  of  finance  and  accounts  of  the  city,  and  requested 
said  commissioner  to  include  said  amounts  in  the  estimates  to  be 
adopted  by  him  and  said  council  to  meet  the  expenses  and  liabilities 
of  the  city  government  for  the  ensuing  fiscal  year. 

The  finance  commissioner  reduced  the  estimates  furnished  him  by 
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the  board  of  education,  and  later  the  council  in  turn  took  final  ac- 
tion on  such  estimates.  By  this  action  the  estimate  handed  in  by 
the  board  of  education  was  reduced  in  the  sum  of  $345,629.  This 
reduction  was  of  such  a  character  that  the  board  of  education  will 
be  compelled  to  either  materially  reduce  the  number  of  teachers  em- 
ployed or  reduce  the  salaries  to  be  paid  below  the  minimum  fixed  by 
law.  The  latter  alternative  is  impossible  without  violating  the  ex- 
press provisions  of  the  statute  fixing  minimum  salaries  for  teachers. 

[2]  The  board  of  education  concedes  that  the  council  may  amend 
or  reduce  its  estimates  on  many  items,  but  contends  that,  so  far  as 
teachers  and  employes  are  concerned,  and  the  salaries  to  be  paid  them, 
the  council  must  accept  as  final  the  estimates  furnished  by  the  board 
of  education.  In  that  contention  we  think  the  board  of  education  is 
in  the  right.  Can  the  council  by  its  action  limit  the  number  of  the 
employes  of  the  educational  department  below  that  thought  necessary 
by  the  board?  May  the  council  substitute  their  judgment  as  to.  the 
number  required  in  the  place  of  the  judgment  of  the  board  of  edu- 
cation? 

By  section  865  : 

"llie  educational  affairs  in  eacli  city  shall  be  under  the  general  management 
and  control  of  a  board  of  education." 

Section  868  confers  on  such  board  the  very  broadest  powers.    They 

may— 

"create,  abolish,  maintain  and  consolidate  such  positions,  divisions,  boards  or 
bureaus  as,  in  its  judgment,  may  be  necessary  for  the  proper  and  eflBcient 
admlnistrntlon  of  its  work,*'  and  to  fill  such  positions  may  "appoint  a  superin- 
tendent of  schools,  ♦  •  ♦  principals,  teachers,  lecturers,  special  instruc- 
tors. ^  ♦  *  as  said  board  shall  determine  necessary  for  the  efl3cient  man- 
agement of  the  schools  and  other  educational,  social,  recreational  and  business 
activities." 

The  board  of  education  is  made  by  the  statute  the  sole  judge  of  the 
positions  to  he  filled  and  the  number  required.  Such  being  the  plain 
and  explicit  language  of  the  statute,  it  is  difficult  to  see  how  the 
council  can  even  indirectly  control  or  abridge  those  powers  by  making 
it  impossible  for  the  board  of  education  to  employ  such  an  education- 
al force  as  it  thinks  necessary  for  the  proper  administration  of  the 
department.  But  this  is  just  what  the  action  of  the  council  in  this 
case  would  accomplish  by  a  reduction  of  the  estimate  for  the  pay  of 
teachers  and  employes  of  the  department.  The  act  of  1919  fixes  a 
minimum  salary  to  be  paid  teachers.  To  comply  with  that  statute 
the  number  employed  and  required  must  be  reduced,  so  as  to  keep 
within  the  appropriation  actually  made,  and  this  is  nothing  more  or 
less  than  an  indirect  veto  on  the  power  the  Legislature  has  conferred 
on  boards  of  education. 

[3]  Such  surely  was  never  the  intention  of  the  Legislature.  Not 
only  does  the  act  of  1917  give  educational  boards  the  power  to  create 
the  necessary  position  and  the  power  to  appoint  thereto,  but  the  act 
of  1919  gives  such  boards  the  power  and  authority  of  "fixing  the  sal- 
aries" to  be  paid.  Certainly  the  council  can  no  more  reduce  the  sal- 
aries to  be  paid  than  it  can  reduce  the  force  to  be  employed  below 
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what  is  thought  necessary  by  the  board  of  education.  A  veto  power 
is  nowhere  reserved  in  the  council,  and  is  "inconsistent"  with  the 
powers  and  authority  expressly  conferred  on  boards  of  education. 

[4]  When,  therefore,  a  position  is  created,  the  salary  fixed,  and  an 
appointment  made,  then  clearly  a  liability  is  created  on  the  part  of 
the  city  to  pay,  and  to  provide  by  taxation  for  the  payment  of,  such 
salary.  It  is  idle  to  arg^e  that  there  is  nothing  in  the  charter  requiring . 
any  appropriation  whatever.  Section  102  of  the  charter  provides 
that— 

"The  conncil,  on  or  before  a  date  prior  to  May  Ist  of  each  year,  and  in  a 
manner  to  be  fixed  by  ordinance,  shall  adopt  an  estimate  of  the  amount  neces- 
sary to  be  raised  by  general  tax  to  carry  on  the  city  government,  and  to  meet 
all  the  expenses  and  liabilities  of  the  city,  for  the  next  fiscal  year.  ♦  •  ♦ 
The  sum  total  of  the  adopted  estimate  shall  be  raised  by  general  tax." 

The  extent  of  the  city's  expenses  and  liabilities,  so  far  as  the  edu- 
cational department  is  concerned,  is  determined  by  the  board  of  ed- 
ucation, and  to  that  extent  by  virtue  of  section  108  of  the  charter, 
the  council  must  provide  the  necessary  funds  by  suitable  appropria- 
tion and  tax.  This  duty  we  think  the  council  has  failed  to  perform. 
In  opposing  the  granting  of  the  relief  asked  the  defendants  submit  an 
affidavit  to  the  effect  that  if  the  full  estimate  of  expenses  submitted 
by  the  board  of  education  should  be  passed  and  allowed  by  the  coun- 
cil that  the  total  amount  to  be  raised  by  "the  general  tax  for  the  fiscal 
year  beginning  July  1,  1920,  would  exceed  the  2  per  cent,  of  the  as- 
sessed valuation  of  the  real  and  personal  property  of  the  city  of  Buf- 
falo, in  violation  of  section  10  of  article  8  of  the  state  Constitution, 
which  section  limits  'the  amount  to  be  raised  by  taxation  for  any  one 
year  to  2  per  cent,  of  the  assessed  valuation  of  the  property  of  the 
city.  An  examination  of  the  figures  submitted  seems  to  justify  the 
assertion  that  the  amount  of  such  excess  would  be  $93,763.17. 

Of  course,  the  city  must  observe  the  constitutional  mandate.  This 
can  be  accomplished  by  reducing  the  appropriations  made  in  the  an- 
nual budget  to  other  departments  of  the  city.  Nearly  $23,000,000  in 
all  is  to  be  raised  by  general  tax  this  year.  Certainly  the  council  and 
commissioner  of  finance  ought  to  have  had  little  difficulty  in  so  prun- 
ing the  estimates  of  the  other  departments  of  the  city  government 
as  to  meet  the  requirements  of  the  department  of  education,  and  at 
the  same  time  keep  within  the  constitutional  percentage  permitted. 

[6]  The  query  may  well  be  made:  Why  prune  the  estimates  of 
other  departments  for  the  benefit  of  the  ©chool  department  of  the 
city  ?  The  court  appreciates  the  difficulties  under  which  the  city  coun- 
cil labors  in  meeting  the  needs  and  pressing  demands  of  the  various 
departments  of  the  city  government.  Nevertheless,  in  view  of  the 
plain  reading  of  the  statutes,  we  are  of  the  opinion  that,  if  estimates 
and  appropriations  must  be  cut,  the  cutting  must  be  at  the  expense  of 
departments  other  than  that  of  education.  Public  education  has  been 
often  declared  to  be  peculiarly  a  state  function.  Hershfield  v.  Cook, 
227  N.  Y.  297,  125  N.  E.  504.  Certainly  the  later  legislation  indi- 
cates more  and  more  a  policy  to  take  educational  matters  out  of  mu- 
nicipal control,  and  put  them  under  the  direction  of  boards  exercising 
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independent  powers.  The  statutes  passed  by  the  Iv^slature  just  ad- 
journed further  emphasize  these  views.  Where  local  or  purely  mu- 
nicipal interests  conflict  with  the  state  interests  and  policies,  then  the 
local  must  yield  to  the  state.  In  other  words,  where  expenditures 
must  be  curtailed  either  in  local  matters  or  in  state  matters,  the  cur- 
tailment must  be  in  purely  local  matters. 

We  think  we  are  safe  in  asserting  that,  where  it  becomes  a  question 
whether  the  estimates  for  the  school  department  shall  be  cut  or  those 
of  some  purely  local  or  municipal  bureau,  the  cut  must  be  made  in 
the  local  rather  than  in  the  educational  department,  especially  in  view 
of  the  powers  and  authority  conferred  by  statute  on  the  board  of 
education  of  the  city.  Accordingly  the  court  reaches  the  conclusion 
that  the  city  council  was  in  error  in  reversing  the  estimates  of  the 
board  of  education,  so  far  as  the  same  related  to  salaries  ;  that  it  was 
bound  by  statute  and  law  to  accept  them  and  put  them  into  the  budget 
for  the  general  tax  of  1920.  The  power  and  the  responsibility  rests 
with  the  boaid  of  education. 

We  are  unable  to  discover  that  the  opposing  affidavits  raise  any 
material  questions  of  fact  which  prevent  the  issuing  of  a  peremptory 
writ  of  mandamus.  As  stated  early  in  this  opinion,  the  only  issues  for 
determination  are  purely  questions  of  law.  We  therefore  conclude 
the  relators  are  entitled  to  a  peremptory  writ  asked  in  accordance  with 
the  stipulation  entered  into*by  the  parties  to  this  proceeding  at  the 
time  this  proceeding  was  adjourned  on  the  original  return  day  of 
the  order  to  show  cause. 

So  ordered. 


(102  App.  Div.  81) 

GLUECK  et  al.  v.  TULL, 

(Supreme  0)urt,  AppeUate  Division,  First  Department.    May  28,  1920.) 

1.  Judprment  <®=>167— Requiring  consent  to  reference  as  condition  of  openinir 

default  erroneous. 

Where  a  default  was  caused  by  negligence  of  clerks  of  defendant's  at- 
torneys, and  was  not  wlUful,  the  court  erred  in  requiring  the  defendant, 
as  a  condition  to  opening  the  default,  to  consent  to  a  reference  and  forego 
a  jury  trial. 

2.  Judgment  ^==>16S> — ^Plaintiff  entitled  to  costs  and  disbursements  on  opening 

default. 

On  opening  a  default  judgment,  justice  requires  that  plaintiffs,  who 
have  been  put  to  expense  and  delay,  be  indemnified  by  payment  of  their 
costs  and  disbursements. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edmund  Glueck  and  another  against  Samuel  P.  Tull. 
From  so  much  of  an  order  vacating  a  judgment  and  opening  the  de- 
fendant's default  as  requires  the  defendant  to  stipulate  that  he  will 
consent  to  a  reference,  and  from  imposing  two  bills  of  costs,  defend- 
ant appeals.    Order  modified,  and,  as  modified,  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  GREENBAUM,  JJ. 

^=:»For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Herman  &  Emst,  of  New  York  City  (Harry  E.  Herman,  of  New 
York  City,  of  counsel,  and  A.  C.  Ernst,  of  New  York  City,  on  the 
brief),  for  appellant. 

Lee  G.  Rose,  of  New  York  City,  for  respondents. 

PER  CURIAM.  [1,  2]  The  failure  to  answer  the  call  of  the  cal- 
endar on  behalf  of  the  defendant,  which  resulted  in  a  judgment  in 
favor  of  the  plaintiff,  was  caused  by  negligence  of  the  clerks  of  the 
defendant's  attorneys,  and  was  not  a  willful  default  of  the  defendant. 
When  the  defendant's  attorneys  requested  the  plaintiffs'  attorneys  to 
open  tfie  default,  most  onerous  and  unconscionable  terms  were  sought 
to  be  imposed.  Upon  granting  the  defendant's  motion  the  court  im- 
posed these  terms :  That  the  defendant  should  pay  the  costs  of  the  ac- 
tion, give  a  bond  for  the  payment  of  any  judgment  which  plaintiffs 
might  eventually  recover  against  the  defendant,  and  within  five  days 
after  the  entry  of  the  order  file  and  serve  his  consent  to  try  the  is- 
sues forthwith  before  a  referee  to  be  appointed  by  the  court.  The 
defendant  does  not  object  to  giving  a  bond  to  secure  the  payment  of 
a  judgment  to  be  recovered.  We  see  no  reason,  because  of  the  fact 
that  an  attorney  has  negligently  suffered  a  default  judgment  to  be 
taken,  why  the  client  should  be  deprived  of  the  right  to  a  trial  of 
his  case  by  a  jury  and  be  burdened  with  the  expenses  of  a  reference. 
The  plaintiffs  have  been  put  to  expense  and  delayed  in  the  trial  of 
the  action;  justice  requires  that  they  be  indemnified  by  payment  of 
their  costs  and  disbursements.  Girards  v.  Rosencrans,  157  App.  Div. 
326,  142  N.  Y.  Supp.  139. 

The  order  appealed  from  will  be  modified,  by  striking  therefrom 
subdivision  3,  which  requires  a  stipulation  to  try  the  issues  before 
a  referee,  and  inserting  in  lieu  thereof  that  the  case  be  restored  to  the 
trial  calendar,  and  may  be  placed  upon  the  day  calendar  for  trial  on 
two  days'  notice,  with  $10  costs  and  disbursements  to  the  appellant. 


(192  App.  Dlv.  82) 

GLUECK  et  al.  v.  TULL  et  al. 

(Supreme  CJourt,  Appellate  Division,  First  DeparttJaent    May  28,  1920.) 

Appeal  from  Special  Term,  New  York  C5ounty. 

Action  by  Edmund  Glueck  and  others  against  Samuel  P.  Tull,  Impleaded, 
etc.  From  so  much  of  an  order  vacating  a  judgment  and  opening  the  default 
of  defendant  Tull  as  requires  said  defendant  to  stipulate  that  he  will  consent 
to  a  reference,  and  from  imposing  two  bills  of  costs,  defendant  appealed.  Or- 
der modified,  and,  as  modified,  aflirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING,  PAGE,  and 
GKEENBAUM,  JJ. 

Herman  &  Ernst,  of  New  York  City  (Harry  E.  Herman,  of  New  York  City, 
of  counsel,  and  A.  C.  Ernst,  of  New  York  City,  pn  the  brief),  for  appellant 
Lee  G.  Rose,  of  New  York  City,  for  respondents. 

PER  CURIAM.  For  the  reasons  stated  in  Glueck  et  al.  v.  Tull,  192  App. 
Div.  «1,  182  N,  Y.  Supp.  392,  No.  5149,  decided  herewith,  the  order  will  be 
modified,  by  striking  therefrom  subdivision  3,  which  requires  a  stipulation  to 
try  the  issue  before  a  referee,  and  inserting  in  lieu  thereof  that*  the  case  be 
restoreu  to  the  trial  calendar,  and  may  be  placed  on  the  day  calendar  for  trial 
on  two  days'  notice,  with  $10  costs  and  disbursements  to  the  appellant 
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(192  App.  Dlv.  16) 

TRAVIS,  Stole  Comptroller,  v.  AMERICAN  CITIES  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.  May  14,  1920.) 

L  Taxation  <S=»103 — Transfer  of  corporate  stock  as  collateral  to  secure  bond 
issue  held  not  subject  to  transfer  tax. 

Where  a  corporation,  desiring  to  Issue  bonds  for  the  purpose  of  raising 
money,  pledged  with  a  trust  company  certain  shares  of  its  stock  as  col- 
lateral security,  the  trustee  being  empowered  in  case  of  default  to  fore- 
close the  mortgage  and  sell  the  stock,  any  surplus  to  be  returned  to  the 
pledgor,  the  transfer  was  not  subject  to  a  tax  under  Tax  Law,  §  270. 

2.  Statutes  ^=>2 17— History  of  enactmeot  may  be  considered  in  inteipreting 

statute. 

In  interpreting  a  statute,  the  history  of  its  enactment  is  of  Importance, 
and  ail  the  facts  and  circumstances  concerning  the  enactment  and  at- 
ten;pted  amendments  are  properly  to  be  considered. 

3.  Statutes  ^l=»181(l) — ^Legislative  intent  paramount  over  the  letter  of  the 

law.  • 

In  interpreting  statutes,  the  intent  of  the  Legislature  should  contrbl, 
even  though  the  letter  of  the  statute  may  be  contrary  to  such  Intent 

4.  Taxation  <@==>I03 — Transfer  of  collateral  securities  as  pledge  held  not  taxa- 

ble, in  absence  of  legislative  intent  to  tax. 

A  transfer  of  corporate  stock  by  a  corporation  as  collateral  to  secure 
a  bond  issue  held  not  a  taxable  transfer,  within  Tax  Law,  §  270 ;  a  clear 
legislative  intent  to  tax  not  appearing. 

5.  Statutes  <^=>245 — ^Taxing  act  construed  most  favorably  to  taxpayer. 

A  statute  levying  a  tax  should  be  construed  most  favorably  to  the  tax- 
payer ;  the  government  being  entitled  to  no  rights  thereunder,  except  tliose 
clearly  given  by  its  language. 

Proceeding  by  Eugene  M.  Travis,  as  Comptroller  of  the  State  of 
New  York  against  the  American  Cities  Company  and  others.  Con- 
troversy submitted  upon  agreed  statement  of  facts.  Judgment  for 
defendants. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Dawes,  Deputy  Atty.  Gen., 
of  counsel),  for  plaintiff. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (Morton  G. 
Bogue,  of  New  York  City,  of  counsel,  and  Stephen  P.  Anderton  and 
Edward  K.  Hanlon,  both  of  New  York  City,  on  the  brief),  for  defend- 
ants American  Cities  Co.  and  United  Gas  &  Electric  Corp. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (R.  S.  Coutant, 
of  New  York  City,  of  counsel),  for  defendant  Guaranty  Trust  Co. 
of  New  York. 

A.  H.  Cowie,  of  Syracuse,  for  New  York  State  Trust  Cos.  Ass'n. 

MERRELL,  J.  This  is  a  submission  of  a  controversy  pursuant  to 
the  provisions  of  sections  1279-1281  of  the  Code  of  Civil  Procedure. 
The  plaintiff  sues  as  comptroller  of  the  state  of  New  York.  The 
defendant  American  Cities  Company  is  a  foreign  corporation  organiz- 
ed and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  New 
Jersey,  having  its  principal  office  and  place  of  business  at  the  city  of 

^=s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Jersey  City,  N.  J.  Its  business  consists  of  the  purchase,  owner- 
ship, and  disposition  of  stocks  and  securities  of  other  companies. 
The  defendant  the  United  Gas  &  Electric  Corporation  is  a  foreign 
corporation,  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Connecticut,  and  having  its  principal  office  and  place  of 
business  in  the  city  of  Hartford,  Conn.  The  business  of  the  last-nam- 
ed corporation  consists  of  the  purchase,  ownership,  and  disposition  of 
stocks  and  securities  of  other  companies.  The  defendant  Guaranty 
Trust  Company  of  New  York  is  a  domestic  corporation,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  New 
York,  having  its  principal  office  and  conducting  the  business  of  a  trust 
company  at  the  city  of  New  York. 

In  the  year  1915  the  defendant  the  United  Gas  &  Electric  Corpora- 
tion desired  to  issue  $15,000,000  of  coupon  bonds,  and  under  date  of 
April  1st  of  that  year  the  said  defendant  executed  to  the  Guaranty 
Trust  Company  of  New  York  an  indenture  in  writing,  describing  said 
issue  of  bonds  of  said  company,  limited  in  the  aggregate  sum  of  $15,- 
000,000.  By  the  terms  of  said  indenture  it  provided,  among  other 
things,  for  the  deposit  and  pledge  with,  and  transfer  upon  the  terms 
and  conditions  therein  mentioned* to,  the  defendant  Guaranty  Trust 
Company  of  New  York  as  trustee,  by  the  said  United  Gas  &  Electric 
Corporation,  of  shares  of  the  capital  stock  of  various  named  cor- 
porations, including  155,260  shares  of  the  common  stock  of  the  de- 
fendant American  Cities  Company;  said  last-mentioned  company 
having  a  transfer  agent  in  the  city  of  New  York,  where  the  stock  of 
said  company  might  be  transferred.  Such  deposit,  pledge,  and  trans- 
fer of  said  shares  of  stock  of  the  defendant  American  Cities  Com- 
pany was  made  by  the  defendant  the  United  Gas  &  Electric  Corpora- 
tion as  security  for  the  payment  of  the  principal  and  interest  of  the 
bonds  at  any  time  issued  and  outstanding  under  said  indenture,  and 
to  insure  the  faithful  performance -and  observance  of  the  covenants, 
agreements,  stipulations,  and  conditions  contained  in  said  indenture 
in  the  protection  and  security  of  the  agreements  contained  in  the  bonds 
issued  thereunder. 

Pursuant  to  said  indenture  the  defendant  the  United  Gas  &  Elec- 
tric Corporation  delivered  to  the  defendant  Guaranty  Trust  Company 
of  New  York  the  said  155,260  shares  of  the  common  stock  of  the 
defendant  American  Cities  Company,  to  be  held  by  the  said  trust  com- 
pany as  provided  by  said  indenture.  Thereafter,  and  as  a  part  of 
and  incident  to  such  deposit  of  said  security,,  the  defendant  Guar- 
anty Trust  Company  of  New  York  caused  said  stock  to  be  transfer- 
red into  its  name  as  trustee.  The  defendant  Guaranty  Trust  Com- 
pany of  New  York  has  ever  since  held  said  shares  of  stock  under  and 
by  virtue  of  the  terms  of  said  indenture,  and  not  otherwise.  The 
granting  clause  of  the  indenture  is  in  the  following  form: 

**  ♦  *  ♦  The  corporation,  the  party  hereto  of  the  first  part,  has  executed 
and  delivered  this  indenture,  and  has  granted,  bargained,  8old,  aUened,  remis- 
ed, released,  conveyed,  confirmed,  pledged,  as.signed,  transferred,  set  over,  and 
delivered,  and  by  these  presents  does  grant,  bargain,  sell,  alien,  remise,  release, 
convey,  confirm,  pledge,  assign,  transfer,  set  over,  and  deliver,  unto  the  trus- 
tee, its  successors  In  the  trust  hereby  created,  and  its  and  their  assigns,  the 
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following  secnrities  and  properties  Lherelnaf ter  sometimes  called  collectiTely  the 
'pledged  securities'J,  to  wit :  [Here  follows  description  and  list  of  securities 
pledged.]" 

From  the  above-quoted  clause  the  nature  of  the  transaction  is 
clearly  revealed.  The  indenture  does  not  disclose  any  intent  or  pur- 
pose to  transfer  to  the  defendant  Guaranty  Trust  Company  said 
shares  of  stock  other  than  as  collateral  security  for  the  payment  to  the 
purchasers  of  the  bonds  of  the  moneys  loaned  to  the  said  The  Unit- 
ed Gas  &  Electric  Corporation  thereunder.  Nowhere  in  said  indenture 
is  there  revealed  any  purpose  or  intention  to  confer  upon  the  Guaranty 
Trust  Company  of  New  York  any  beneficial  or  equitable  interest  or 
ownership  in  the  said  shares  of  stock  of  the  American  Cities  Com- 
pany held  by  said  trust  company  pursuant  to  the  terms  of  said  inden- 
ture. Throughout  the  indenture  the  plain  purpose  and  intent  of  the 
parties  was  that  the  pledgor  of  the  shares  of  stock  in  question  should 
at  all  times  remain  and  be  the  beneficial  owner  of  said  stock,  subject  to 
its  deposit  and  transfer  with  the  defendant  Guaranty  Trust  Compa'ny 
of  New  York  for  the  protection  of  the  purchasers  of  the  bonds  of  the 
pledgor. 

The  indenture  is  replete  with  evidences  of  the  intention  of  the 
parties  that  the  United  Gas  &  Electric  Corporation,  the  pledgor  of 
sakl  shares,  was  to  retain  the  beneficial  ownership  thereof.  It  was 
provided  that  sufficient  shares  of  each  of  the  underlying  companies 
whose  stock  was  pledged  to  the  trust  company  under  said  indenture 
as  might  be  required  to  qualify  directors  in  each  of  said  underlying 
companies  should  be  retained  and  withheld  from  the  pledge.  The 
pledgor  was  required  to  take  all  necessary  action  as  a  stockholder  of 
the  underlying  companies,  including  the  American  Cities  Company, 
to  protect  and  conserve  the  assets  of  said  underlying  companies,  and 
thereby  protect  and  conserve  the  capital  stock  pledged  as  security  un- 
der said  indenture.  Under  the  tferms  of  the  indenture  the  Guaranty 
Trust  Company  of  New  York  was  required  to  file  with  the  various 
companies  whose  capital  stock  had  been  pledged  with  said  trust  com- 
pany assignments  or  standing  orders  to  pay  over  to  the  pledgor  all 
dividends  which  might  from  time  to  time  be  declared  by  such  com- 
panies, and  that  the  pledgor  should  call  and  receipt  for  said  divi- 
dends, unless  there  was  default  or  failure  on  the  part  of  the  United 
Gas  &  Electric  Corporation  to  perform  its  covenants  under  the 
indenture.  The  pledgor,  by  the  terms  of  the  indenture,  was  authoriz- 
ed to  vote  upon  all  of  the  shares  of  stock  deposited  thereunder — 

"at  any  general  or  special  meeting  of  the  stockholders  of  any  of  said  companies, 
to  the  same  extent  and  with  the  same  effect  as  if  the  transfers  of  said  stock 
and  this  indenture  had  not  been  made." 

The  indenture  further  permitted  the  pledgor,  with  the  approval  of 
the  trustee,  to  sell  or  contract  to  sell  the  securities  pledged  by  it  as 
long  as  the  pledgor  was  not  in  default  under  the  indenture.  The 
indenture  further  provided  for  the  foreclosure  by  tlie  trustee  of  the 
securities  pledged  in  the  event  of  the  default  of  the  United  Gas  & 
Electric   Corporation,    and  upon   such   foreclosure   the   surplus  aris- 
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ing  therefrom,  after  payment  of  the  costs,  expenses,  compensation  of 
the  trustee,  and  the  whole  amount  of  the  principal  and  interest 
upon  the  bonds,  was  to  be  paid  to  the  pledgor,  The  United  Gas  & 
Electric  Corporation.  The  pledgor  appointed  the  trustee  its  attorney 
in  fact  to  make  the  necessary  transfers  of  securities  sold  upon  fore- 
closure, thus  evidencing  the  necessity  of  such  provision  to  enable 
the  due  and  effective  transfer  of  said  securities.  Finally,  the  in- 
denture provides  that,  whep  and  if  the  corporation  shall  have  kept 
and  performed  all  the  things  required  thereby  to  be  done  by  the 
corporation,  "then  and  in  that  case  all  securities,  property,  rights, 
and  interests  hereby  conveyed  or  pledged  shall  revert  to  the  corpora- 
tion, and  the  estate,  rights,  title,  and  interests  of  the  trustee  shall 
thereupon  cease,  determine,  and  become  void,  and  the  trustee,  in 
such  case,  on  demand  of  the  corporation  and  at  its  cost  and  expense, 
without  further  action  on  the  part  of  the  corporation,  shall  assign, 
transfer,  and  deliver  to  the  corporation  *  *  *  all  capital  stock, 
bonds,  notes,  and  other  evidences  of  indebtedness,  and  all  moneys 
or  other  property  at  the  time  held  by  the  trustee  thereunder, 
*  *  *  "  thus  clearly  indicating  that  the  shares  in  question  were 
delivered  to  the  trustee  merely  as  collateral  security  for  the  payment 
of  moneys  advanced  by  the  bondholders  to  the  corporation.  Through- 
out the  indenture  the  shares  of  stock  of  the  various  underlying  com- 
panies are  referred  to  as  "pledged." 

The  question  presented  by  the  submission  of  the  parties  is  whether 
the  transfer  by  the  defendant  the  United  Gas  &  Electric  Corpora- 
tion to  the  defendant  Guaranty  Trust  Company  of  New  York  of  the 
155,260  shares  of  the  common  stock  of  the  American  Cities  Company, 
under  the  terms  of  the  said  indenture,  is  a  taxable  transfer  within 
the  provisions  of  section  270  of  the  Tax  Law  of  the  state  of  New  York 
(Consol  Laws,  c.  60).    Said  section  270  provides  as  follows : 

"Sec.  270.  Amount  of  Tax.  .There  Is  hereby  imposed  and  shall  immediately 
accrue  and  be  collected  a  tax,  as  herein  provided,  on  all  sales,  or  agreements 
to  sell,  or  memoranda  of  sales  of  stock,  and  upon  any  and  all  deliveries  or 
transfers  of  shares  or  certificates  of  stock,  In  any  domestic  op  foreign  associa- 
tion, company  or  corporation,  made  after  the  1st  day  of  June,  1905.  whether 
made  upon  or  shown  by  the  books  of  the  association,  company  or  corporation, 
or  by  any  assignment  in  blank,  or  by  any  delivery,  or  by  any  paper  or  agree- 
ment or  memorandum  or  other  evidence  of  sale  or  transfer,  whether  inter- 
mediate or  final,  and  whether  Investing  the  holder  with  the  beneficial  interest 
In  or  legal  title  to  said  stock,  or  merely  with  the  possession  or  use  thereof 
for  any  purpose,  or  to  secure  the  future  payment  of  money,  or  the  future 
transfer  of  any  stock,  on  each  hundred  dollars  Of  face  value  or  fraction  thereof, 
two  cents,  except  in  cases  where  the  shares  or  certificates  of  stock  are  issued 
without  designated  monentary  value.  In  which  cases  the  tax  shall  bfe  at  the 
rate  of  two  cents  for  each  and  every  share  of  such  stock.     ♦     •     ♦  " 

It  is  the  contention  of  the  comptroller  that  the  transfer  by  the 
defendant  the  United  Gas  &  Electric  Corporation  to  the  defendant 
Guaranty  Trust  Company  of  New  York  of  the  155,260  shares  of  the 
common  stock  of  the  American  Cities  Company  was  a  transfer  with- 
in the  contemplation  of  said  section  270  of  the  Tax  Law  as  requiring 
the  payment  to  the  state  of  the  tax  provided  by  said  law.  It  is  claimed 
bry  the  comptroller  that  the  transfer  of  the  said  shares  invested  the 
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Guaranty  Trust  Company  at  least  with  the  possession  and  use  of  said 
stock  for  some  purpose.  As  before  stated,  I  do  not  think  such 
transfer  invested  the  holder  with  any  ^beneficial  interest  in  or  legal 
title  to  said  stock.  It  might  perhaps  be  said  that  nevertheless  posses- 
sion of  said  shares  was  delivered  to  the  trust  company  for  some 
purpose  within  the  contemplation  of  the  statute  above  quoted,  were 
it  not  for  the  further  provision  of  said  law  limiting  its  application  in 
the  following  terms: 

"It  Is  not  intended  by  this  act  to  impose  a  tax  upon  an  agreement  evidencing 
the  deposit  of  stock  certificates  as  collateral  security  for  money  loaned  thereon, 
which  stock  certificates  are  not  actually  sold,  nor  upon  such  stock  certificates 
so  deposited,  nor  upon  mere  loans  of  stock  or  the  return  thereof." 

[1]  It  is  not  unusual  for  long-time  loans  to  be  effected  through  bond 
issues  secured  by  trust  mortgages  as  in  the  case  at  bar.  Such  inden- 
tures or  mortgages  necessarily  are  to  secure  the  future  payment 
of  money,  but  under  the  provision  of  the  statute  last  above  quoted  no 
tax  is  due  under  an  agreement  evidencing  the  dep9sit  of  stock  certifi- 
cates, as  collateral  security  for  money  loaned  thereon,  which  stock 
certificates  are  not  actually  sold,  nor  upon  such  stock  certificates  so 
deposited.  It  seems  to  me  that  the  transaction  between  the  United 
Gas  &  Electric  Corporation  and  the  Guaranty  Trust  Company  of 
New  York  was  clearly  one  contemplated  by  the  Legislature,  and  that 
upon  such  a  transfer  no  tax  is  to  be  imposed.  The  stock  certificates 
delivered  to  the  trustee  under  said  indenture  were  "for  the  deposit 
and  pledged  with"  the  trustee.  Undoubtedly  the  actual  deposit  and 
pledge  >yith  the  trustee  of  said  shares  of  stock  as  collateral  security 
would  have  been  effective  upon  delivery,  even  in  the  absence  of  a 
formal  transfer  of  said  shares  to  the  trustee.  Such  transfer  was 
merely  to  facilitate  and  perfect  the  deposit,  and  to  enable  the  trustee 
to  handle  and  control  the  same.  In  the  earlier  part  of  the  statute  the 
word  "deposit**  is  not  used,  but  simply  the  words  "deliveries  or  trans- 
fers of  shares,"  in  conjunction  "with  sales,  or  agreements  to  sell, 
or  memoranda  of  sales  of  stock." 

The  real  essence  of  the  transaction  was  the  deposit  under  the  in- 
denture of  mortgage,  and  not  a  delivery  or  transfer  for  any  other  pur- 
pose. I  think,  fairly  interpreted,  the  statute  was  designed  to  tax 
actual  sales  and  transfers  of  stocks,  and  not  mere  deposits  thereof 
by  way  of  mortgage  or  as  collateral  security.  Thus,  under  the  pro- 
vision of  the  statute  exempting  from  its  application  de|X)sits  of  stock 
certificates  as  collateral  security  for  money  loaned  thereon,  said  stock 
certificates  not  being  sold,  the  Legislature  clearly  evidenced  the  in- 
tention not  to  bring  within  the  operation  of  the  statute  such  deposits 
as  collateral  security.  That  within  the  provision  of  said  law  the  stock 
certificates  of  the  American  Cities  Company  were  not  "actually  sold" 
is  plain  from  the  provision  of  the  trust  mortgage  conferring  upon  the 
pledgor  itself  the  right  to  make  future  sales  or  contracts  to  sell  said 
shares.  Under  the  declaration  of  the  statute  as  to  its  intent,  "the 
agreement  evidencing  deposit  of  stock  certificates  as  collateral  se- 
curity for  money  loaned  thereon"  necessarily  would  require  the  ac- 
tual transfer  of  such  certificates  of  stock  "to  secure  the  future  pay- 
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ment  of  money,"  yet  unless  actually  sold  the  stock  certificates  would 
not  be  taxable. 

Under  the  terms  of  the  indenture  herein  the  United  Gas  &  Electric 
Corporation  desired  to  borrow  $15,000,000.  For  this  purpose  it 
purposed  to  issue  its  coupon  bonds  not  exceeding  that  amount.  The 
Guaranty  Trust  Company  of  New  York  agreed  to  serve  as  trustee, 
and  to  secure  the  payment  of  the  said  bonds  and  obligations  of  the 
gas  and  electric  corporation  the  latter  deposited  with  its  said  trustee 
various  securities,  including  the  said  shares  of  stock  of  the  American  ' 
Cities  Company.  Such  deposit  was  clearly  for  the  purpose  of  fur- 
nishing collateral  security  for  money  loaned  the  said  gas  and  electric 
corporation  by  the  purchasers  of  said  bonds.  Under  the  terms  of 
the  indenture  the  trustee,  in  case  of  default,  was  authorized  to  fore- 
close the  said  mortgage  and  to  dispose  of  said  shares  of  stock,  thus 
pledged  as  collateral  security,  at  public  vendue,  and  to  pay  the  bond- 
holders, who  had  loaned  their  money  upon  such  security,  the  amount 
due  upon  said  bonds  for  principal  and  interest.  Any  amount  remain- 
ing from  the  proceeds  of  the  sale  upon  foreclosure  and  sale  of  the 
property  thus  pledged,  after  payment  of  costs,  expenses,  compensation 
of  the  trustee,  and  the  entire  amount  of  principal  and  interest  owing 
or  unpaid  upon  said  bonds,  was,  under  the  terms  of  said  indenture, 
to  be  returned  to  the  gas  &  electric  corporation. 

It  is  plain  that  under  such  provisions  of  the  mortgage  the  deposit 
of  the  stock  certificates  was  only  as  collateral  security  for  money  loan- 
ed. Section  270  of  the  Tax  Law  as  a  whole  seems  to  me  to  indicate 
a  legislative  intent  to  impose  a  tax  only  upon  actual  sales 'and  trans- 
fers of  stock.  The  act  first  imposes  a  tax  upon  all  sales  and  transfers 
of  stock,  and  thereafter  expresses  an  intention  on  the  part  of  the  Leg- 
islature not  to  tax  stock  certificates  which  have  been  deposited  "as 
collateral  security  for  money  loanjed  thereon,"  qualifying  it  later 
by  the  expression,  "which  stock  certificates  are  not  actually  sold." 
The  previous  provision  of  the  law  as  to  sales  or  transfers  is  not  fol- 
lowed in  the  exemption  provision.  The  latter  provision  eicempts  all 
deposits  of  stock  made  as  collateral  securit}^  provided  only  that  there 
is  no  actual  sale. 

The  comptroller  contends  that  a  stock  transfer  tax  became  due 
on  the  transfer  of  the  legal  title  of  the  shares  in  question  to  the 
Guaranty  Trust  Company,  but  the  Legislature  in  the  exemption  clause 
does  not  use  the  term  "transfer."  Therefore  it  is  apparent  that 
"sale"  and  "transfer"  must  be  taken  to  mean  different  things.  There 
can  be  no  question  as  to  the  precise  meaning  of  the  word  "sale," 
which  imports,  not  only  transfer  of  title,  but  also  the  passage  of 
property  rights  and  the  severance  of  all  right  and  control  thereof 
on  the  part  of  the  seller.  In  Jones  on  Collateral  Securities  (3d  Ed.) 
§  153,  it  is  said: 

"A  transfer  of  the  legal  title  is  not  inconsistent  with  the  existence  of  a 
pledge.  On  the  contrary,  It  is  true  that  incorporeal  property,  being  incapable 
of  manual  delivery,  cannot  generally  be  pledged  without  a  written  transfer  of 
the  title.  Collateral  securities,  such  as  negotiable  instruments,  stocks  in  in* 
oorporated  companies  and  choses  in  action,  generally  are  pledged  in  this  mode." 
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It  would  therefore  seem  that  the  transfer  of  title  to  the  shares  of 
stock  in  question  was  not  inconsistent  with  their  pledge  as  collateral 
security.  There  are  many  decisions  of  our  courts  that,  although  a 
transfer  of  corporate  stock  be  made,  absolute  in  form,  nevertheless 
the  transaction  amounted  merely  to  a  pledge  of  the  stock  in  case 
the  stock  was  to  be  held  as  collateral  security.  Wilson  v.  Little,  2 
N.  Y.  443,  51  Am.  Dec.  307;  McMahon  v.  Macy,  51  N.  Y.  155; 
Town  of  Morris  v.  Thomas,  158  N.  Y.  450,  53  N.  E.  214.  Under 
the  indenture  between  the  parties,  it  seems  to  me  clear  that  there  was 
no  actual  sale  or  intention  to  sell  or  transfer  any  beneficial  interest 
in  the  shares  in  question  to  the  trustee,  and  that  the  beneficial  and 
equitable  title  to  said  shares  at  all  times  remained  in  the  pledgor,  sub* 
ject,  however,  to  the  latter's  being  foreclosed  of  such  tide  in  case  of 
default  in  performance  of  its  agreement. 

Much  light  is  thrown  upon  the  legislative  intent  in  the  enactment 
and  continuance  upon  the  statute  books  of  the  exemption  provision 
of  said  law  by  an  attempt  in  the  year  1913  to  amend  the  same.  A 
bill  was  introduced  in  the  Legislature  of  that  year  to  amend  said 
section  270  by  inserting  'therein  in  the  exemption  clause,  after  the 
words  "which  certificates  are  not  actually  sold,"  the  words  "or 
transferred."  Had  the  amendment  become  a  law,  the  exemption 
clause  of  the  section  would  have  read  as  follows: 

"It  is  not  intended  by  this  act  to  Impose  a  tax  upon  an  agreement  evidenc- 
ing the  deposit  of  stock  certificates  as  coUateral  security  for  money  loaned 
thereon,  which  certificates  are  not  actuaUy  sold  or  transferred,  nor  upon  such 
stock  certificates  so  deposited,  nor  upon  mere  loans  of  stock  or  the  return 
thereof." 

There  was  opposition  to  the  proposed  amendment,  and  to  the  in- 
sertion in  the  statute  of  the  words  "or  transferred,"  and  a  letter, 
a  copy  of  which  is  annexed  to  the  submission  herein,  was  addressed 
to  the  comptroller  of  the  state  of  New  York,  protesting  against 
said  amendment  upon  the  ground  that  it  was  the  frequent  practice 
of  banks  and  trust  companies  to  require  a  formal  transfer  of  stock 
pledged  as  collateral  security,  and  that,  if  a  tax  was  to  be  required 
upon  stock  transferred,  as  the  amendment  would  seem  to  require,  a 
double  tax  would  necessarily  result,  as  a  tax  would  be  imposed  up- 
on the  transfer  of  the  shares  to  the  bank  ur  trust  company,  and  in 
case  of  payment  of  the  loan,  for  the  payment  of  which  the  shares 
were  delivered  as  collateral  security,  the  shares  would  have  to  be 
transferred  back  to  the  owner,  and  a  second  tax  paid  upon  such  re- 
transfer.  The  letter  addressed  to  the  comptroller  also  objected  to 
the  proposed  amendment  from  the  standpoint  of  the  trustee,  where 
stock  was  pledged  with  a  trustee  under  corporate  agreement  securing 
issues  of  bonds  or  notes.  It  was  stated  in  the  letter  that  tmder  the 
practice  stocks  were  physically  deposited  with  tlie  trustee  named  in 
the  agreement  of  pledge.  In  many  cases  the  stock  was  required  to 
be  transferred  to  the  trustee  during  the  life  of  the  loan  evidenced  by 
the  note  or  bond  issue,  and  that  such  was  the  proper  practice  and  was 
growing  in  favor. 
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It  was  suggested  to  the  comptroller  that  sound  business  principles 
required  that  nothing  should  be  done  to  discourage  the  extension  of 
such  practice;  that  such  transfer  in  no  wise  amplified  the  title  to 
the  pledgee  but  merely  gave  to  the  pledgee  a  greater  control  of  the 
subject  of  the  pledge,  and  made  for  the  protection  of  the  holders  of  the 
bonds  and  notes  secured  by  the  pledge  of  stocks ;  that  the  placing  of 
the  stock  collateral  in  the  name  of  the  pledgee  simply  tightened  the 
grip  on  the  collateral,  without  in  any  way  adding  to  his  title;  that 
the  pledgor  still  retained  his  interest  in  the  collateral  and  is  entitled 
to  an  accounting,  not  only  for  the  actual  property  pledged,  but  also 
to  its  incomes  and  profits  and  dividends.  The  said  letter  further 
urged  upon  the  comptroller  that,  if  a  tax  was  required  to  be  paid 
upon  such  transfers,  it  would  place  the  New  York  banking  institutions 
and  trust  companies  at  a  great  disadvantage  with  competitors  in 
other  states,  and  would  discourage  and  drive  away  from  the  state 
of  New  York  such  business. 

[2]  This  letter  was  signed  by  three  leading  firms  of  attorneys 
in  the  city  of  New  York,  and,  when  brought  to  the  attention  of  the 
comptroller,  the  latter  recommended  to  the  Legislature  that  the  words 
"or  transferred,"  proposed  to  be  incorporated  in  the  statute,  be  omit- 
ted therefrom.  The  Legislature  followed  the  recommendation  qf  the 
comptroller,  and  the  words  "or  transferred"  did  not  become  a  part 
of  the  statute.  These  facts  appear  in  the  submission  of  controversy, 
and  are  admitted  by  the  parties.  It  seems  to  me  that  the  history  of 
the  legislation  as  revealed  by  the  letter  to  the  comptroller,  his  advice 
to  the  Legislature,  and  the  latter's  acceptance  thereof,  indicate  clearly 
that  the  Legislature  did  not  intend  that  mere  transfers  of  stock  as 
collateral  security  should  be  subject  to  tax.  The  law  is  well  set- 
tled that  in  interpreting  a  statute  the  history  of  its  enactment  is  of 
importance  fWoollcott  v.  Shubert,  217  N.  Y.  212,  111  N.  E.  829, 
L.  R.  A.  1916E,  248,  Ann.  Cas.  1916B,  726),  and  that  all  the  facts 
and  circumstances  concerning  the  enactment  of  the  statute  and  its  at- 
tempted amendment  are  properly  to  be  considered  in  its  interpretation. 

[3]  The  intent  of  the  Legislature  should  control,  even  though  the 
letter  of  the  statute  may  be  contrary  to  such  intent.  As  was  said  by 
Earl,  J.,  in  Riggs  v.  Palmer,  115  N.  Y.  506,  509,  22  N.  E.  188,  189 
(5  L.  R.  A.  340,  12  Am.  St.  Rep.  819): 

"It  Is  a  familiar  canon  of  construction  that  a  thing  which  la  within  the 
Intention  of  the  makers  of  a  statute  is  as  much  within  the  statute  as  if  It 
were  within  the  letter,  and  a  thing  which  is  within  the  letter  of  the  statute  is 
no  within  the  statute,  unless  it  be  within  the  intention  of  the  makers/' 

See,  alsoi  Matter  of  Meyer,  209  N.  Y.  386,  103  N.  E.  713,  L.  R.  A. 
1915C,  615,  Ann.  Cas.  1915A,  263;  Archer  v.  Equitable  Life  Assur- 
ance Society,  218  N.  Y.  18,  112  N.  E.  433. 

Similar .  statutes  are  in  force  in  other  jurisdictions  and  the  con- 
struction placed  thereon  by  those  charged  with  their  enforcement 
supports  the  contention  of  the  defendants  herein  that  the  transfer 
of  the  shares  of  stock  in  the  case  at  bar  was  not  subject  to  a  tax.  On 
October  22,  1914,  there  was  approved  by  the  President  the  Emer- 
182N.Y.S.— 26 
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gency  Revenue  Law  (38  Stat.  759,  c.  331),  enacted  by  Congress,  which 
law  provided  for  a  tax — 

"'on  all  sales,  or  agrreements  to  sell,  or  memoranda  of  sales  or  deliveries 
or  transfers  of  shares  or  certiflcates  of  stock  in  any  association,  com- 
p&ny,  or  corporation:  ♦  ♦  •  Provided,  that  it  is  not  intended  by  this 
act  to  impose  a  tax  upon  an  agreement  evidencing  a  deposit  of  stock  certificates 
as  collateral  security  for  money  loaned  thereon,  which  stock  certiflcates  are 
not  actually  sold,  nor  upon  such  stock  certiflcates  so  deposited.    *    •    *  " 

The  Commissioner  of  Internal  Revenue  ruled  thereon  that,  where 
certificates  of  stock  are  deposited  as  collateral  security  for  the  loan 
of  money,  such  certificates  being  transferred  to  the  name  of  the 
trustee,  documentary  stamps  are  not  required  on  account  of  the  trans- 
fer of  such  certificates  of  stock.  The  Commissioner,  however,  held 
that,  in  case  of  default  in  the  pa)rment  of  the  loan  and  foreclosure  of 
the  collateral,  documentary  stamps  were  required,  on  account  of  the 
transfer,  at  the  rate  provided  by  the  statute. 

In  Massachusetts,  by  chapter  770  of  the  Laws  of  1914,  as  amended 
by  chapter  238  of  the  Laws  of  1915,  the  Legislature  of  tfiat  state  im- 
posed a  tax  "on  all  sales  or  agreements  to  sell  or  memoranda  of  sales 
or  deliveries  or  transfers  of  shares  or  certificates  of  stocks  in  any 
domestic  or  foreign  corporation,"  providing,  however,  that — 

"it  is  not  intended  by  this  act  to  Impose  an  excise  upon  an  agreement  evidenc- 
ing the  deposirof  stock  certiflcates  as  collateral  security  for  money  loaned 
thereon,  which  stock  certiflcates  are  not  actually  sold,  nor  upon  such  stock  cer- 
tiflcates so  deposited.    •    •     • " 

A?  before  stated,  it  seems  to  us  that  the  spirit  of  the  statute  was 
to  tax  only  actual  sales  and  transfers  of  shares  of  stock,  and  that 
the  Legislature  in  its  qualifying  clause  stating  that  "it  is  not  intended 
by  this  act  to  impose  a  tax  upon  an  agreement  evidencing  the  deposit 
of  stock  certificates  as  collateral  security  for  money  loaned  thereon, 
which  stock  certificates  are  not  actually  sold,  *  *  * "  clearly 
evidenced  an  intention  not  to  impose  a  tax  upon  transfers  of  stock 
made  in  the  form  involved  upon  this  submission.  By  such  expres- 
sion the  Legislature  left  no  room  for  doubt  as  to  its  intention. 

It  seems  to  me  that  if  the  plaintiff  herein  was  granted  the  judg- 
ment which  he  asks  the  result  would  be  to  place  the  trust  companies 
of  New  York  state  under  undue  disadvantage  with  similar  institutions 
in  other  jurisdictions.  There  would  surely  result  a  loss  of  business 
as  the  result  of  the  imposition  of  taxes  in  excess  of  those  imposed 
under  the  laws  of  other  states,  and  that  the'  trust  companies  of  the 
state  of  New  York  should  not  be  compelled  to  transact  their  business 
under  such  a  handicap.  Moreover,  the  imposition  of  such  a  tax  would 
penalize  the  borrower.  A  tax  would  be  exacted  at  the  time  of  the 
transfer  of  the  security,  and  in  case  the  pledgor  was  able  to  satisfy 
his  debt  a  tax  would  be  required  upon  the  retransfer  to  him  of  the 
stock.  The  result  would  be  that  the  burden  of  the  double  tax  would 
fall  upon  the  borrower,  as  the  obligee  would  require  either  the  pay- 
ment of  the  double  tax  at  the  time  the  loan  was  made  or  at  the  time 
of  its  satisfaction.  In  the  absence  of  a  clear  legislative  intention  to 
impose  the  tax  for  which  the  comptroller  contends  in  the  case  at  bar. 
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I  do  not  think  we  should  hold  that  the  transfer  of  the  shares  in  ques- 
tion was  subject  to  tax. 

[4,  5]  A  further  ground  for  denying  the  right  to  impose  a  tax  un- 
der said  statute  lies  in  the  well-established  principle  that  laws  relating 
to  taxable  transfers  must  show  a  clear  legislative  intention  to  tax. 
In  re  Saunder's  Estate,  77  Misc.  Rep.  54,  137  N.  Y.  Supp.  438, 
affirmed  156  App.  Div.  891,  141  N.  Y.  Supp.  1145,  affirmed  211  N.  Y. 
541,  105  N.  E.  1099.  A  statute  levying  a  tax  should  be  construed 
most  favorably  to  the  taxpayer ;  the  government  being  entitled  to  no 
rights  thereunder,  except  those  clearly  given  by  its  language.  People 
ex  rel.  New  York  Mail  &  Newspaper  Transportation  Co.  v.  Gaus, 
198  N.  Y.  250,  91  N.  E.  634;  People  ex  rel.  Mutual  Trust  Co.  v. 
Miller,  177  N.  Y.  51,  69  N.  E.  124;  People  ex  rel.  Fifth  Avenue  B. 
Co.,  v.  Williams,  198  N.  Y.  238,  91  N.  E.  638,  139  Am.  St.  Rep.  809; 
Rochester  v.  Fourteenth  Ward  Association,  183  N.  Y.  23,  75  N.  E. 
692. 

A  careful  examination  of  the  statute  leads  me  to  the  conclusion 
that  the  Legislature  did  not  intend  that  transfers  of  stock  under  the 
circumstances  of  the  case  presented  here  were  subject  to  tax. 

I  am  therefore  of  the  opinion  that  judgment  should  he  rendered 
herein  in  defendants'  favor,  with  costs.  Settle  order  on  notice.  All 
concur. 


(192  App.  Div.  165) 

GUBEIJVIAN  et  al.  v.  PANAIIIA  R.  CO.  et  al. 

(Supreme  CJourt,  AppeUate  Division,  First  Department.    May  28,  1920.) 

1.  Carriers  ^==>55— Bill  of  lading  held  nonnegotiable. 

A  bUl  of  lading,  stating  that  tbe  goods  were  consigned  to  a  specified  per- 
son "or  assigns/*  was  nonnegotiable,  under  Personal  Property  Law,  §§ 
190,  191. 

2.  Carriers  €=>57,  58— Nonnegotiable  bills  of  lading  transferred  by  delivery, 

but  carrier  must  have  notice. 

Nonnegotiable  bills  of  inding  may.  be  assigned  or  transferred  by  de- 
livery, and  the  transferee  acquires  against  the  transferror  the  title  to  the 
goods,  subject  to  the  terms  of  any  agreement  between  them;  but  as 
against  the  carrier  the  transferee  acquires  the  right  to  notify  the  carrier 
of  the  transfer  of  the  bill,  and  thereby  secure  to  himself  the  rights  that 
the  transferror  had  immediately  before  such  notification,  and  until  such 
notification  the  carrier  may  deliver  the  goods  to  the  consignee  named,  un- 
der Personal  Property  Law,  §  198,  subsec.  (b),  and  sections  199,  219. 

3.  Carriers  <S=»55-— Failure  to  mark  nonnegotiable  biU  to  be  sudi  did  not  ren- 

der it  negotiable. 

The  failure  to  mark  a  nonnegotiable  bill  of  lading  "nonnegotiable." 
as  required  by  Personal  Property  I^w,  §  194,  does  not  change  its  charac- 
ter and  render  it  negotiable,  but  makes  the  person  who,  with  intent  to  de- 
fraud, issues  or  aids  In  the  issuing  of  such  a  bill,  guUty  of  a  crime,  under 
Personal  Property  Law,  §  236,  and  Penal  Law,  §  365. 

4.  Carriers  ^==>56 — ^Negotiable  bill  transferred  only  by  indorsement. 

Under  Personal  Property  I^w,  §§  214,  215,  220,  a  negotiable  bill  of 
lading  can  only  be  effectively  transferred  by  Indorsement. 

5.  Commerce  <S=>10 — State  laws  govern  contracts  for  Interstate  shipment.  In 

absence  of  legislation  by  Congress. 

Where  Congress  has  not  legislated,  a  state  has  power  to  regulate  the 
operation  and  effect  of  a  contract  or  bill  of  lading  for  an  interstate  ship- 

^=3»For  other  cases  see  same  topic  ft  KBT>NUMBER  in  all  Key-Numbered  Dtcests  ft  Indexes 
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ment  by  reason  of  the  territorial  Jurisdiction  of  the  state  oyer  the  car- 
riers, and  Its  duty  and  power  to  safeguard  the  general  public  against  acts 
of  misfeasance  and  nonfeasance  committed  within  its  limits,  though  inter- 
state commerce  may  be  Indirectly  affected. 

Action  by  Oscar  L.  Gubelman  and  others  against  the  Panama  Rail- 
road Company  and  the  United  Fruit  Company.  Submitted  on  ah 
agreed  statement  of  facts,  pursuant  to  sections  1279  to  1281  of  the 
Code  of  Civil  Procedure.    Judgment  ordered  for  defendants. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Geoi^  T.  Hogg, 
of  New  York  City,  of  counsel),  for  plaintiflFs. 

Richard  Reid  Rogers,  of  New  Y'ork  City,  for  defendant  Panama 
R.  Co. 

Kirlin,  Woolsey,  Campbell,  Hickox  &  Keating,  of  New  York  City 
(Vernon  S.  Jones,  of  New  York  City,  of  counsel,  and  Cletus  Keating, 
of  New  York  City,  on  the  brief),  for  defendant  United  Fruit  Co. 

PAGE,  J.  ^  On  July  13,  1916,  the  Ford  Motor  Company  delivered 
to  the  United  Fruit  Company  three  automobiles,  in  the  city  of  New 
York,  for  shipment  to  Ancon,  Canal  Zone.  The  United  Fruit  Com- 
pany issued  and  delivered  to  the  shipper  a  bill  of  lading,  in  which 
it  was  stated  that  the  consignee  was  the  "Ford  Motor  Agency,  An- 
con, C.  Z.,  or  assigns."  The  automobiles  were  delivered  by  the 
United  Fruit  Company  to  the  Panama  Railroad  Company,  and  by 
the  latter  delivered  to  the  consignee  at  Ancon  on  August  31,  1917, 
without  taking  up  the  bill  of  lading..  Upon  obtaining  the  bill  of  lad- 
ing, the  Ford  Motor  Company,  pursuant  to  an  arrangement  with  the 
plaintiflFs  Knairth,  Nachod  &  Kuhne  and  the  Ford  Motor  Agency, 
delivered  the  bill  of  lading  to  the  plaintiflFs  and  received  against  the 
same  the  sum-  of  $1,279.54;  the  purpose  being  that  the  Ford  Motor 
Agency  would  take  up  the  bill  of  lading  and  pay  the  said  sum  to 
the  plaintiflFs  through  the  Continental  Banking  &  Trust  Company  at 
Panama.  The  bill  of  lading  was  not  indorsed  by  the  Ford  Motor 
Company,  nor  by  the  Ford  Motor  Agency,  and  no  notice  of  the 
delivery  thereof  was  given  to.  either  of  the  carriers  until  after  the 
goods  had  been  delivered  to  the  consignee. 

The  plaintiflFs  claim  that  the  defendants,  by  delivering  tht  au- 
tomobiles to  the  consignee  without  the  surrender  of  the  bill  of  lading, 
became  liable  to  them  for  the  amount  they  had  advanced.  The  cru- 
cial question  is  whether  the  bill  of  lading  was  negotiable,  and  a  prelimi- 
nary question  is:  By  the  law  of  what  jurisdiction  is  the  first  question 
to  be  determined  ?    The  bill  of  lading  provides  that  it — 

"shall  be  construed  and  the  rights  of  the  parties  thereunder  determined  ac- 
cording to  the  laws  of  the  comraonwoalth  of  Massachusetts,  subject  to  any 
laws  of  the  United  States  inconsistent  therewith." 

The  contract  of  shipment  was  made  and'  the  bill  of  lading  issued 
in  the  state  of  New  York,  and  shipment  was  made  from  the  port  of 
New  York.  If  there  was  a  conflict  of  the  laws  applicable  to  this  sub- 
ject in  the  two  jurisdictions,  it  would  be  necessary  for  us  to  de- 
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temiine  which  law  should  be  applied.  By  amendment  to  the  agreed 
statement  of  facts,  it  appears  that  both  states,  prior  to  the  delivery 
of  the  bill  of  lading,  had  passed  the  Uniform  Bill  of  Lading  Act. 
Hence  we  will  consider  the  Bill  of  Lading  Act  (Personal  Property 
Law  [Consol.  Laws,  c.  41]  §  187  et  seq.)  of  New  York  as  applicable. 
By  section  190  a  nonnegotiable  or  straight  bill  is  defined  as : 

*'A  bill  In  which  it  is  stated  that  the  goods  are  consigned  or  destined  to  a 
specified  person." 

A  negotiable  of  order  bill  is  defined  by  section  191  as : 

''A  bill  in  which  it  is  stated  that  the  goods'  are  consigned  or  destined  to  the 
order  of  any  person  named  in  such  bill.  *  *  *  Any  provision  in  such  a 
bUl  that  it  is  nonnegotiable  shall  not  affect  its  negotiability  within  the  mean- 
ing of  this  act." 

[1-3]  The  hill  of  lading  under  consideration  did  not  state  that 
the  goods  are  consigned  to  the  order  of  any  person,  but  it  stated  that 
the  goods  were  consigned  to  a  specified  person,  the  "Ford  Motor 
Agency."  The  addition  of  the  words  "or  assigns"  does  not  add  any- 
thing which  would  change  or  qualify  the  effect  of  the  specific  desig- 
nation of  the  consignee.  Nonnegotiable  bills  may  be  assigned  or 
transferred  by  delivery,  and  the  transferee  acquires  against  the  trans- 
ferror the  title  to  the  goods,  subject  to  the  terms  of  any  agreement  be- 
tween them.  But  as  against  the  carrier  the  transferee  acquires 
the  right  to  notify  the  carrier  of  the  transfer  of  the  bill  and  thereby 
secure  to  himself  the  rights  that  the  transferror  had  immediately  be- 
fore such  notification.  Personal  Property  Law,  §  219.  Until  notifica- 
tion the  transferee  acquires  no  right  against  the  carrier.  This  bill 
of  lading  was  a  nonnegotiable  or  straight  bill  of  lading.  The  carrier 
was  justified  in  delivering  the  goods  to  the  consignee  named  in  the 
bill  of  lading  (Id.  §  198,  subd.  [b]),  as  it  had  not  received  a  notifica- 
tion that  such  delivery  should  not  be  made  until  the  advance  made 
by  plaintiff  had  been  paid  (Id.  §  199).  The  statute  requires  a  non- 
negotiable  bill  to  be  marked  on  its  face  by  the  carrier  issuing  it  "Non- 
negotiable"  or  "Not  negotiable."  Id.  §  194.  The  failure  to  so  mark 
a  nonnegotiable  bill  does  not  change  its  character,  and  render  it 
negotiable,  but  makes  the  person  who,  with  intent  to  defraud,  issues 
or  aids  in  the  issuing  of  such  a  bill,  guilty  of  a  crime.  Id.  §  236; 
Penal  Law  (Consol.  Laws,  c.  40)  §  365.  v 

[4,  5]  The  agreed  statement  of  facts  does  not  show  that  the  plain- 
tiff was  misled  by  the  absence  of  these  words  upon  the  face  of  the 
bill  of  lading  into  believing  that  the  bill  was  a  negotiable  bill  of  lading. 
A  negotiable  bill  can  only  be  effectively  transferred  by  indorsement. 
Personal  Property  Law,  §§  214,  215,  220.  The  plaintiff  has  never 
required  the  transferor  to  indorse  the  bill.  This  not  being  an  intra- 
state shipment,  but  a  shipment  from  this  state  to  the  Canal  Zone,  and 
for  some  part  of  the  shipment  through  a  foreign  country,  the  statutes 
of  the  United  States,  if  there  were  any  covering  the  subject,  would 
supersede  the  state  statute.  Where  Congress  has  not  legislated,  how- 
ever, the  state  has  power  to  regulate  the  operation  and  effect  of  a  con- 
tract for  an  interstate  shipment — 
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"growing  out  of  the  territorial  Jurisdiction  of  the  state  over  such  carriers 
and  its  duty  and  power  to  safeguard  the  general  public  against  acts  of  mis- 
feasance and  nonfeasance  committed  within  its  limits,  although  interstate 
commerce  may  be  indirectly  affected."  Adams  Express  Co.  v.  Croninger,  226 
U.  S.  491,  500,  33  Sup.  Ct.  148,  149  (57  L.  Ed.  314,  44  L.  R.  A.  [N.  S.l  257). 

The  federal  Bill  of  Lading  Act  (U.  S.  Comp.  St.  1918,  §§  8604v, 
8604w),  although  passed  before  this  bill  of  lading  was  issued,  did 
not  take  effect  until  January  1,  1917,  and  expressly  provides  that  it 
shall^not  apply  to  bills  made  and  delivered  prior  to  the  taking  effect 
thereof.  While  the  Carmack  Amendment  (39  Stat.  441  [U.  S.  Comp. 
St.  §§  8604a,  8604aa])  dealt  with  the  limitation  of  liability  and  certain 
other  matters  with  respect  to  bills  of  lading,  there  is  nothing  therein 
with  reference  to  the  negotiability  of  such  bills.  There  is  no  statute 
of  the  United  States  governing  this  case;  therefore  the  state  statute 
is  controlling. 

As  the  bill  of  lading  in  the  present  case  is  a  nonnegotiable  bill, 
and  as  the  plaintiffs  failed  to  give  notice  to  the  carrier  of  the  transfer 
of-  the  bill  of  lading  to  them  to  secure  their  advance,  the  carrier,  on 
demand  of  the  consignee,  could  deliver  the  automobiles  to  it,  and 
plaintiff  has  no  claim  against  the  defendants. 

Judgment  for  the  defendants,  with  costs.  Settle  order  on  notice. 
All  concur. 


PRITZ  V.  CABNOT.  • 

(Supreme  Court,  AppeUate  Term,  First  Department.    Norember  12,  1919.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Charles  Pritz  against  Max  Carnot.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed,  and  *new  trial  granted. 

Argued  October  term,  1919,  before  GUY,  BIJUR,  and  DELE- 
HANTY,  JJ. 

William  R.  Hill,  of  New  York  City,  for  appellant. 
Joseph  Straus,  of  New  York  City  (Louis  Cohn,  of  New  York  City, 
of  counsel),  for  respondent. 

PER  CURIAM.     Judgment  affirmed,  with  $25  costs. 

DELEHANTY,  J.  (dissenting).  Plaintiff  was  driving  his  taxicab 
southerly  on  the  westerly  side  of  First  avenue,  in  this  city,  and  when 
about  12  feet  south  of  the  northerly  corner  of  120th  street  ran  into 
and  overturned  a  four-passenger  touring  car  owned  by  the  defendant. 
He  brought  this  action  to  recover  damages  to  his  car,  and  has  obtained 
a  judgment  for  the  sum  of  $368  and  costs,  and  the  defendant  appeals. 

When  defendant  was  under  cross-examination,  he  was  asked  by 
plaintiff's  counsel  how  much  he  had  paid  for  repairs  to  his  car,  and 

•The  opinion  of  Delolianty,  .T.,  was,  throngh  error,  published  in  179  N.  T. 
Sapp.  at  page  1G4,  as  the  opinion  of  the  majority. 
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his  answer  was :    "The  insurance  company  took  care  of  that."    There- 
upon the  record  shows  the  following : 

"Defendant's  Counsel :    I  object  to  that.  If  the  court  please. 
"PlaintifTs  Ckransel :    He  has  answered  the  question. 
'•The  Court :    Never  mind  it. 

"PlalntifTs  Counsel :    Did  I  ask  anything  improper? 
"The  Court :    No ;  he  asked  him  what  he  paid  for  repairs. 
"Defendant's  Counsel :    Exception." 

It  IS  to  be  noted  that  the  objection  taken  was  a  genei:al  one,  and  in- 
competent to  the  qu^tion  asked,  which  was  a  perfectly  proper  one  in 
the  circumstances  detailed.  The  answer  made  thereto,  however,  was 
prejudicial  to  defendant,  in  that  by  indirection  and  suggestion  the  jury 
were  given  to  understand  that  defendant  was  insured,  and  thereby  in- 
demnified in  the  action.  Yet  no  motions  were  made  for  the  withdrawal 
of  a  juror,  for  a  mistrial,  or  to  strike  out  the  evidence,  and  for  an  in- 
struction that  the  jury  disregard  it.  In  Simpson  v.  Foundation  Co., 
201  N.  Y.  479,  490,  95  N.  E.  10,  15  (Ann.  Cas.  1912B,  321),  the 
court  said: 

"Evidence  that  the  defendant  in  an  action  for  negligence  was  insured  in  a 
casualty  company,  or  that  the  defense  was  conducted  by  an  insurance  com- 
pany, is  incompetent  and  so  dangerous  as  to  require  a  reversal,  even  when 
the  court  strikes  it  from  the  record  and  directs  the  jury  to  disregard  it,  unless 
it  clearly  appears  that  it  could  not  have  influenced  the  verdict." 

While  there  was  strong  proof  of  plaintiff's  contributory  negligence, 
which  would  have  justified  a  verdict  for  defendant,  I  cannot  say  that 
the  result  reached  was  not  influenced  by  the  knowledge  that  the  de- 
fendant was  insured  as  against  liability,  and  in  the  interest  of  justice 
we  conclude  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  $30  costs  to  appellant  to  abide  the  event. 


PEOPLE  ex  rel.  LENTINO  v.  FESER  et  ai. 

(Supreme  Court,  Special  Term,  Bronx  County.     April  28,  1920.) 

1.  Adoption  ^=^1Z — ^Notice  to  noneonsenting  parent  necessary,  though  child 

abandoned. 

An  order  of  adoption  without  consent  of  the  parent,  generally  neces- 
sary under  Domestic  Relations  I^w,  §  111,  but  on  the  theory  that  the 
.     parent  abandoned  the  child,  bein^  made  without  notice  to  the  parent,  is 
without  jurisdiction  and  of  no  effect. 

2.  Habeas  corpus  ®=>9d(7) — ^Papor  signed  by  parent  on  misrepresentations,  of 

no  effect  regarding  right  of  custody  of  child. 

A  paper  signed  by  a  child's  mother  can  have  no  effect  as  regards  right 
between  ner  and  others  to  the  child's  custody;  she  having  been  induced 
to  sign  it  by  their  misrepresentations  as  to  its  character  and  the  pur- 
poses for  which  it  was  intended,  and  not-  knowing  its  contents. 

3.  Habeas  corpus  ^»99(8) — Child's  custody  not  awarded  to  stranger  merely 

for  betterment  of  child's  welfare. 

Custody  of  a  child  cannot  be  awarded  by  the  state  to  another  than  an 
unoffending  parent,  able  to  maintain  it,  merely  for  betterment  of  child's 
welfare. 

^=;>For  other  cases  see  same  topic  £  KEY-KUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Habeas  corpus  by  the  State,  on  the  relation  of  Elsa  Leutino,  against 
Charles  G.  Feser  and  another,  for  possession  of  a  child.  Writ  sus- 
tained. 

Leonard  McGee,  of  New  York  City  (John  T.  S.  Wade,  of  New 
York  City,  of  counsel),  for  relator. 

Curtis,  Robson  &  Collins,  of  New  York  City  (David  Robson,  of 
New  York  City,  of  counsel),  for  respondents. 

GIEGERICH,  J.  This  habeas  corpus  proceeding  is  instituted  by 
the  relator,  the  mother  of  one  Louise  PhiUips,  otherwise  known  as 
Marie  Feser,  against  the  respondents,  who  are  husband  and  wife,  for 
the  purpose  of  recovering  the  possession  of  the  child.  The  child  will 
be  five  years  of  age  on  July  1st  next,  and  is  the  daughter  of  the  re- 
lator by  a  former  marriage  and  has  been  in  the  respondents'  custody 
since  on  or  about  October  2,  1918.  The  petition,  among  other  things, 
alleges  that  on  January  18,  1913,  the  relator  and  Herbert  A.  Phillips 
were  married,  and  that  two  children,  to  wit,  Herberjt  C.  Phillips,  bom 
December  3,  1913,  and  Elsa  Louise  Phillips,  born  July  1,  1915,  there- 
inafter referred  to  as  Louise  Phillips,  were  the  issue  of  that  marriage ; 
thiat  the  relator's  husband  died  on  August  3,  1915;  that  thereafter, 
and  on  or  about  February  27,  1918,  the  relator  was  united  in  mar- 
riage to  Frank  Lentino;  that  she  and  the  said  Frank  Lentino  are 
husband  and  wife,  hut  are  living  separate  and  apart;  that  no  decree 
of  divorce  or  separation  has  been  awarded  to  either  of  the  parties ; 
that  the  respondents  have  deprived  the  relator  of  the  care  and  cus- 
tody of  the  said  child  Louise  Phillips  and  are  asserting  sole  and  ex- 
clusive control  over  such  child  under  an  order  of  adoption  dated  June 
25,  1919,  granted  by  the  surrogate  of  Bronx  county ;  that  the  relator 
first  heard  of  the  said  adoption  on  September  23,  1919,  after  making 
application  at  the  office  of  the  Legal  Aid  Society  for  assistance  in 
enabling  her  to  recover  possession  of  the  child ;  that  the  relator  is  a 
fit  and  proper  person  to  have  the  care  and  custody  of  the  child  and 
is  able  to  properly  care  for  and  protect  her  and  has  never  abandoned 
her ;  that  the  relator  has  at  all  the  times  mentioned  in  the  petition  re- 
sided within  the  borough  of  Brooklyn,  city  of  New  York;  that  she 
received  no  notice,  actual  or  constructive,  of  the  intention  of  the  re- 
spondents to  adopt  the  child;  and  that  therefore  the  said  adoption 
proceeding  is  a  nullity  as  to  the  relator.  The  return  to  the  writ,  among 
other  things,  alleges  that  the  relator  had  abandoned  the  child  when  it 
was  brought  to  the  respondents'  house  in  Bronx  county  on  or  about 
October  2,  1918,  since  which  time  they  have  had  the  custody  of  the 
child;  that  thereafter  and  on  or  about  November  26,  1918,  the  relator 
executed  a  paper  writing  of  which  the  following  is  a  copy,  viz. : 

"New  York,  November  26,  1918. 

"I  hereby  consent  to  allow  my  daughter  Louise,  to  live  with,  and  be  brought 
up  by,  Mr.  and  Mrs.  Chas.  G.  Feser,  1320  Pulton  Avenue,  Bronx,  N.  Y.,  as  I  do 
not  love  or  care  for  her.  [Signed]  Mrs.  Elsa  l>ntino.  Witness:  Mrs. 
Charles  G.  Feser.    Witness :  Chas.  G.  Feser,    Witness :  Mrs.  Emily  De  Rosa.** 

The  return  further  alleges  that  on  or  about  June  25,  1919,  the  sur- 
rogate of  Bronx  county  granted  an  order  of  adoption  of  the  said  in- 
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fant  by  the  respondents;  that  the  respondents  attempted  to  give  no- 
tice to  the  relator  of  their  intention  of  adopting  the  child,  bixt  that 
they  could  not  locate  her.  The  order  of  adoption,  among  other  things, 
recites : 

"That  the  mother  of  the  said  child  has  abandoned  her  and  that  the  father 
of  said  child  is  dead,  that  said  child  has  no  guardian  nor  has  she  any  property 
or  Income  now  or  in  expectancy,  and  that  the  moral  and  temporal  interests  of 
said  child  will  be  promoted  by  such  contemplated  adoption,  for  the  reasons  that 
said  child  has  been  abandoned  by  her  mo'ther,  that  she  has  no  means  of  sup- 
port, and  that  Charles  Feser  and  his  wife,  Alda  Feser,  have  no  children  of 
their  own,  and  are  persons  of  good  moral  character,  fond  of  said  child,  and 
able  and  willing  to  provide  for  her  support,  maintenance,  and  education." 

The  return  further  alleges  that  the  husband  of  the  relator,  Frank 
lycntino,  was  convicted  of  a  felony  in  the  Court  of  General  Sessions  of 
the  Peace  for  the  City  and  County  of  New  York  on  August  12,  1919, 
and  is  now  imprisoned  in  the  state  prison,  at  hard  labor,  for  the  term  the 
minimum  of  which  shall  not  be  less  than  one  year  and  six  months  and 
the  maximum  of  which  shall  not  \>e  more  than  three  years,  which  sen- 
tence was  imposed  by  one  of  the  judges  of  the  said  court.  The  return 
furthermore  alleges  that  the  relator  has  no  visible  means  of  income 
and  no  property  of  any  kind,  and  has  in  her  care  and  custody  a  son 
named  Herbert,  about  seven  years  of  age,  and  a  child  about  one  year 
of  age;  the  latter  being  the  issue. of  the  relator's  marriage  with  the 
said  Frank  Lentino. 

The  relator  traversed  the  return  of  the  respondents,  and  in  her 
traverse  she  sets  forth  facts  tending  to  show  that  the  respondents  could 
easily  have  reached  her,  had  they  sincerely  been  desirous  of  giving  her 
notice  of  their  intention  to  adopt  the  child.  The  traverse  also  denies 
that  the  child  will  become  unhappy  and" discontented,  and  will  not  re- 
ceive proper  care,  affection,  or  love  from  the  relator.  The  traverse 
alleges  that  the  relator's  husband  inherited  from  his  father,  Rosario 
Lentino,  a  sum  of  money  which  he  stated  to  the  relator  amounted  to 
about  $30,000;  that  upon  his  release  from  prison  in  the  month  of  July, 
1920,  he  expects  to  come  into  possession  thereof ;  and  that  the  relator 
is  well  able  to  provide  for  her  said  daughter. 

Thfe  traverse  further  alleges  that,  during  the  latter  part  of  October, 
1918,  the  respondent  Aida  Feser  called  upon  the  relator,  accompanied 
by  a  girl,  whose  affidavit  is  annexed  to  the  traverse ;  that  the  said  re- 
spondent inquired  of  the  relator  whether  or  not  she  was  willing  to 
consent  to  the  adoption  by  her  of  the  said  child ;  that  the  relator  re- 
plied that  she  was  unwilling  to  consent  to  said  arrangement,  and  that 
she  wanted  her  daughter  hack,  whereupon  the  respondent  Aida  Feser 
stated  that  that  was  all  right,  she  would  keep  Louise  until  the  relator 
desired  her;  that  a  week  after  New  Year's,  1919,  the  relator  called 
at  the  home  of  the  respondents ;  that  she  was  asked  by  the  respondent 
Charles  G.  Feser  whether  or  not  she  was  willing  to  consent  to  his 
adopting  the  child;  that  the  relator  stated  to  him  that  she  was  not; 
that  if  he  felt  that  way  in  regard  to  the  matter  she  would  immediately 
take  the  child  home ;  that  the  said  Charles  G.  Feser  stated  that  he  did 
not  consider  it  quite  right  that  he  should  keep  the  child,  and  that  later 
on  the  relator  would  demand  possession  of  her ;  that  the  relator  stated 
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to  him  that  the  arrangement  for  keeping  the  child  was  that  of  his 
wife,  and  that  at  any  time  she  was  desirous  of  recovering  custody  of 
her  she  was  to  have  her  back;  and  that  the  said  respondent  then 
stated  that  it  was  no  use  making  a  fuss  over  the  matter  and  that  it 
was  all  right. 

The  traverse  alleges  furthermore  that  on  or  about  April  7,  1919, 
the  relator  was  confined;  that  she  had  neither  the  inclination  nor 
strength  to  attempt  to  see  the  child,  in  the  meantime  feeling  that  she 
was  perfectly  safe  with  a  person  so  well  known  to  her ;  that  shortly 
after  the  birth  of  the  relator's  baby,  her  husband,  Frank  Lentino,  got 
into  trouble ;  and  that  the  relator  was  deeply  concerned  and  busily  en- 
gaged in  doing  what  she  could  to  help  him.  The  traverse  further 
alleges  that  the  respondent  Aida  Feser  is  engaged,  in  teaching  toe  danc- 
ing as  a  profession  and  that  on  several  occasions,  when  the  relator  was 
at  her  house,  she  has  seen  her  giving  lessons  to  her  pupils. 

The  traverse  finally  alleges  that  on  or  about  November  26,  1918,  she 
was  asked  by  the  respondent  Aida  Feser  to  sign  a  paper  for  the  pur- 
pose of  satisfying  her  husband  that  he  was  keeping  the  said  child  with 
the  relator's  consent;  that  the  relator  was  very  much  under  the  in- 
fluence of  liquor,  of  which  she  had  partaken  with  Aida  Feser;  that 
the  relator  does  not  know  the  nature  of  the  paper  she  signed,  and  was 
in  no  condition  to  realize  whether  it  was  for  or  against  her  interest  to 
do  so;  and  that  she  accepted  the  assurance  of  the  said  Aida  Feser 
that  it  was  innocuous  and  for  the  purpose  mentioned. 

[1]  Upon  the  trial  of  the  issues  so  raised  the  parties  offered  evi- 
dence in  support  of  their  respective  contentions.  The  first  question 
to  be  determined  is  whether  the  order  of  adoption  is  a  bar  to  this 
proceeding.  The  respondents  contend  that  the  adoption  proceeding 
is  valid  because,  as  claimed,  the  relator  abandoned  the  child  and  that 
that  order  constitutes  a  complete  bar  to  the  relator's  right  to  its  cus- 
tody. The  relator,  on  the  other  hand,  maintains  that  she  never  aban- 
doned the  child  and  since  no  notice,  actual  or  constructive,  was  given 
to  her  of  such  proceeding  the  order  of  adoption  is  a  nullity.  Section 
111  of  the  Domestic  Relations  Law  (Consol.  Laws,  c.  14),  so  far  as 
applicable,  provides  as  follows : 

"Consent  to  adoption  is  necessary  as  follows:  *  *  *  2.  Of  the  foster 
parent's  husband  or  wife,  unless  lawfully  separated,  or  unless  they  jointly 
adopt  such  minor.  3.  Of  the  parents  or  surviving  parent  of  a  legitimate  child, 
and  of  the  mother  of  an  Ulegitimate  child ;  but  the  consent  of  a  parent  who 
has  abandoned  the  child,  or  is  deprived  of  civil  rights,  or  divorced  because  of 
his  or  her  adultery  or  cruelty,  or  adjudged  to  be  insane,  or  to  be  an  habitual 
drunkard,  or  judicially  deprived  of  the  custody  of  the  child  on  account  of 
cruelty  or  noglect,  is  unnecessary;  excepting,  however,  that  where  such 
parents  are  divorced  because  of  his  or  her  adultery  or  cruelty,  notice  shall  be 
given  to  both  the  parents  personally  or  in  such  manner  as  may  be  directed  by  a 
Judge  of  a  court  of  competent  jurisdiction.'* 

It  will  be  seen  from  a  reading  of  the  foregoing  that  the  consent  of 
the  parent  of  a  legitimate  child  who  has  abandoned  such  child  is  not 
necessary  to  its  adoption  by  the  foster  parent  or  parents.  In  the  pres- 
ent case  the  relator  did  not  consent  to  the  adoption  of  the  child,  but  the 
learned  surrogate,  by  his  adjudication  that  she  had  abandoned  the  child, 
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dispensed  with  the  necessity  of  such  consent.  The  learned  surrogate 
was,  upon  the  facts  presented  to  him,  amply  warranted  in  so  adjudicat- 
ing. The  evidence  adduced  upon  the  present  proceeding,  however,  pre- 
sents an  entirely  different  situation.  Although  the  evidence  upon  the 
question  is  conflicting,  the  relator  has  established  to  my  satisfaction  by  a 
a  fair  preponderance  of  the  evidence  that  she  never  abandoned  the  child, 
and  that  her  whereabouts  could  easily  have  been  ascertained,  had  the 
respondents  made  sincere  efforts  to  do  so  when  they  applied  for  the 
order  of  adoption.  Such  order  cannot,  therefore,  be  sustained  upon 
the  theory  that  the  relator  had  abandoned  the  child  when  it  was  grant- 
ed, and  it  may  safely  be  assumed  that  if  the  same  facts  shown  upon 
the  present  proceeding  had  been  presented  to  the  learned  surrogate 
he  would  not  have  granted  such  order  of  adoption. 

It  is  not  necessary  for  the  purposes  of  this  proceeding  to  con- 
sider whether  or  not  the  Surrogate's  Court  would,  under  these  cir- 
cumstances, have  the  power  to  revoke  the  order  of  adoption,  because 
it  clearly  appears  from  the  evidence,  and  without  contradiction  on  the 
part  of  the  respondents,  that  the  relator  was  never  served  with  notice, 
either  actual  or  constructive,  of  the  adoption  proceeding  had  in  that 
court,  and  such  lack  of  service  has  been  held  to  be  fatal  to  the  va- 
lidity of  such  a  proceeding.  The  precise  question  whether  or  not  the 
court  had  jurisdiction  to  grant  an  order  of  adoption  without  such 
notice  was  presented  in  Matter  of  Livingston,  151  App.  Div.  1,  135  N. 
Y.  Supp.  328.  In  that  case  the  mother  of  the  child  did  not  consent  to 
the  adoption,  and  there  was  an  adjudication  by  the  county  judge  that 
the  mother  had  in  fact  abandoned  the  child.  The  petitioner  sought 
a  writ  of  habeas  corpus  to  recover  possession  of  her  child,  and  the 
respondents  filed  a  return  claiming  the  custody  of  the  child  by  virtue 
of  an  order  of  adoption.  It  appeared  that  the  father  of  the  child  had 
disappeared  several  years  before.  The  petitioner  traversed  the  return 
by  setting  up  that  no  notice,  actual  or  constructive,  had  been  given 
to  her  of  the  adoption  proceeding,  and  that  therefore,  as  to  her,  the 
order  of  adoptibn  was  a  nullity.  The  Special  Term  (74  Misc.  494, 
134  N.  Y.  Supp.  148)  held  that  the  traverse  did  not  raise  a  question 
of  law  affecting  the  validity  of  the  order  of  adoption,  and  made  an 
order  dismissing  the  writ.  On  appeal  by  the  petitioner  from  such 
order  it  was  held  by  the  Appellate  Division  that  the  traverse  to  the 
return  that  no  notice,  either  actual  or  constructive,  had  been  given 
to  her  of  the  adoption  proceeding  raised  a  question  of  law  affecting 
the  validity  of  the  order  of  adoption,  and  that  it  was  error  for  the 
Special  Term  to  dismiss  the  writ,  and  the  order  of  the  Special  Term 
was  reversed  and  the  matter  was  remitted  to  the  Special  Term  for 
hearing  and  determination  upon  the  questions  raised  by  the  traverse. 
Mr.  Justice  Carr,  who  wrote  the  prevailing  opinion,  in  passing  upon  • 
the  question  of  notice  to  the  petitioner  of  the  adoption  proceeding 
(151  App.  Div.  at  page  3,  135  N.  Y.  Supp.  329),  said: 

"Our  statute  contains  no  express  provision  requiring  the  giving  of  notice  to 
a  non-consenting  parent  who  is  claimed  to  have  abandoned  the  child.  The 
question  arises  whether  such  adjudtcation  was  within  the  Jurisdiction  of  the 
county  judge  without  actual  or  constructive  notice  .to  the  parent.  This  ques- 
tion is  without  reported  precedent  in  this  state." 
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A  f  ter  reviewing  the  authorities  hearing  upon  the  subject  the  learned 
justice  (151  App.  Div.  at  pages  6,  7,  135  N.  Y.  Supp.  331,  332)  con- 
tinued as  follows : 

"In  some  of  the  cases  above  cited  and  discussed,  there  wUl  be  found  refer- 
ences as  to  the  general  powers  of  the  state  over  minor  children  as  'parens 
pa  trifle.'  This  phrase  is  very  illusory  in  its  meaning  and  has  meant  different 
things  at  different  times  in  world  history.  It  arose  under  the  Roman  sys- 
tem of  jurisprudence  when  tne  rescript  of  the  emperor  was  the  highest  law. 
It  has  been  used  frequently  to  Justify  the  acts  of  absolute  i>ower  when  the 
ruler  and  the  legal  state  were  one  and  the  same.  No  doubt  Louis  XIY  was  the 
'parens  patriae'  when  he  declared,  'L'etat  c'est  moi.'  It  found  currency  in 
England,  especially  when  the  king  assumed  to  rule  without  Parliament  And 
when  Parliament  seized  the  power  to  rule  and  became  'omnipotent,'  Parliament 
claimed  to  be  'parens  patrise.'  But  under  our  poUtical  system  the  state  is  not 
'omnipotent,'  and,  if  it  be  'parens  patriie,'  it  is  only  so  in  a  very  restricted 
sense,  and  with  due  restraint  as  to  the  rights  of  individuals  resting  upon 
natural  justice,  and  surrounded  with  the  bulwarks  of  constitutional  safeguards. 
While  the  right  of  the  natural  parents  to  the  custody  of  their  children  is  not 
a  proprietary  right  in  the  same  sense  as  If  the  child  were  a  chattel,  and  while 
it  is  accompanied  by  a  corresponding  duty  which  arises  from  th^  relation  of 
parent  and  child,  it  has  ever  been  regarded,  even  in  primitive  civilization,  as 
one  of  the  highest  of  natural  rights.  The  state  cannot  interfere  with  this  right 
simply  to  better  the  moral  and  temporal  welfare  of  the  child  as  against  an  un- 
offending parent.  If  so,  then  the  state  might  transfer  the  handsome  child  of 
poor  i>arents  to  the  custody  of  a  childless  couple  of  wealth  and  moral  re- 
finement against  the  will  of  the  natural  parent.  Of  course  the  state  has  not 
so  attempted,  but  if  its  rights  over  children  are  superior  to  those  of  the  natural 
parents,  then  there  is  no  legal  difficulty  in  the  way  of  such  legislation,  pro- 
vided a  dominant  public  opinion  may  tolerate  it  To  hold  that  the  state  may 
permit  its  courts  to  determine  without  notice  to  the  parent  that  he  has  for- 
feited his  natural  rights  to  the  custody  of  his  chUd  is  nothing  less  than  to  as- 
sert that  the  powers  of  the  state  over  the  child  are  In  their  nature  legally 
superior  to  tlie  natural  rights  of  ttie  parent." 

From  the  authority  of  that  case  it  follows  that  the  order  of  adop- 
tion here  relied  upon  by  the  respondents  is  of  no  effect. 

Ex  parte  Sarcona,  133  N.  Y,  Supp.  913,  cited  by  the  respondents, 
is  not  in  point  upon  the  question  of  the  validity  of  the  order  of  adop- 
tion, for  the  reason  that  there  the  child  was  placed  in  the  care,  cus- 
tody, and  control  of  the  respondent  in  accordance  with  the  provi- 
sions of  sections  663  and  664  of  the  Greater  New  York  Charter,  which 
provide  that  an  institution  to  which  a  child  has  been  committed  shall 
have  authority  to  place  such  child  in  a  family  or  consent  to  his  adop- 
tion. The  child  in  the  present  proceeding  was  never  committed  to 
an  institution,  nor  placed  there  for  adoption,  and  there  is  no  claim  on 
the  part  of  the  respondents  that  they  ever  adopted  such  child  from 
a  charitable  or  any  other  institution  under  the  above-cited  provisions 
or  pursuant  to  section  115  of  the  Domestic  Relations  Law.  Further- 
more, the  decision  in  that  case  was  based  upon  grounds  additional 
to  the  placing  out  of  the  child  which  appears  to  have  been  done  with 
the  approval  of  the  charities  department.  The  other  cases  cited  by 
the  respondents  are  inapplicable. 

[2]  As  I  gather  from  their  counsel's  briefs,  the  respondents  fur- 
ther claim  the  right  to  the  custody  of  the  child  by  virtue  of  the  paper 
writing  dated  November  26,  1918,  above  set  forth.  The  relator  tes- 
tified that  on  the  evening  of  the  day  the  paper  was  signed  by  her  she 
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called  at  the  home  of  the  respondents  and  spent  the  evening  with 
them;  that  she  was  ut^ed  on  that  occasion  by  the  respondent  Aida 
Feser  to  sign  a  paper,  being  assured  that  it  had  no  significance  other 
than  to  assure  her  husband  of  his  right  to  keep  the  little  girl  in  the 
event  inquiries  from  the  outside  should  be  instituted  questioning  the 
authority  under  which  she  was  in  his  care ;  that  the  relator  stated  that 
she  had  no  desire  to  sign  such  a  paper ;  that  liquor  was  served  during 
the  course  of  the  evening ;  that  she  became  intoxicated  by  reason  there- 
of;  that  later  that  night  the  paper  was  again  presented  to  her,  with 
renewed  assurances  as  to  its  harmless  character;  that  she  did  not  read 
or  know  its  contents ;  that  she  relied  upon  the  assurances  of  the  re- 
spondent Aida  Feser,  and  believes  she  affixed  her  signature  thereto  in 
the  presence  of  the  respondents.  The  respondents,  as  well  as  Mrs. 
Emily  De  Rosa,  the  motfier  of  the  respondent,  Aida  Feser,  whose  sig- 
nature also  appears  upon  the  paper  as  a  witness,^  deny  that  intoxicat- 
ing liquor  was  served  on  the  evening  in  question  and  that  the  relator 
was  under  the  influence  of  liquor  when  she  signed  the  paper.  The 
respondents  testified  that  on  the  evening  in  question  a  light  meal  was 
served,  of  which  the  relator  partook  with  the  family ;  that  there  was 
a  full  and  free  discussion  of  the  purposes  which  were  sought  to  be 
attained  by  the  paper  in  question,  and  that  the  relator  expressed  her 
willingness  to  sign  such  a  paper;  that,  after  it  was  typewritten' by  the 
respoiKient  Charles  G.  Feser,  it  was  read  to  the  relator,  and  that 
she  fully  understood  its  object,  and  that  she  freely  and  voluntarily 
signed  it  without  any  fraud  or  misrepresentations  on  the  part  of  the 
respondents. 

The  evidence  shows  that  the  relator  was  unaccompanied  on  the 
occasion  above  referred  to.  It  sems  to  me  that  in  a  matter  of.  such 
importance  to  the  mother  the  respondents  should  have  suggested  that 
she  take  the  paper  with  her,  in  order  to  seek  the  advice  of  counsel 
or  of  others  as  to  the  advisability  of  signing  it.  That  was  not  done, 
however,  and  the  paper  was  signed  without  its  execution  having  been 
acknowledged  or  proved  or  witnessed  by  a  disinterested  person.  All 
this  lends  color  to  the  suspicion  that  the  respondents  were  overeager 
to  obtain  the  signature  of  the  relator  and  did  not  consider  as  carefully 
as  they  should  have  done  the  means  employed.  Moreover,  the  pur- 
pose of  the  writing  is  contrary  to  the  repeated  declarations  of  the  re- 
lator to  the  respondents  that  she  would  not  consent  to  their  adoption 
of  the  child.  The  statement  contained  in  the  paper  that  the  relator 
consents  to  allow  the  child  to  live  with  and  be  brought  up  by  the  re- 
spondents because  she  does  not  love  or  care  for  it  is  not  only  un- 
natural, but  is  also  untruthful  in  the  light  of  the  evidence  as  I  view 
it.  On  the  whole,  the  circumstances,  in  my  opinion,  strongly  sup- 
ported the  contention  of  the  relator  that  she  was  induced  to  sign  the 
paper  by  the  misrepresentations  of  either  or  both  of  the  respondents 
as  to  its  character  and  the  purposes  for  which  it  was  intended,  and 
that  she  did  not  know  its  contents  when  she  signed  it.  In  this  view, 
the  paper  in  question  is  not  to  be  treated  as  having  any  eifect  and 
therefore  it  will  not  be  necessary  to  construe  it  or  to  pass  upon  the 
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points  so  clearly  and  forcibly  urged  b>  the  relator's  counsel  that  it  is 
a  renunciation  of  no  natural  right  inhering  in  the  relator. 

[3]  The  respondents  advance  the  argument  that  the  welfare  of  the 
child  is  the  main  thing  to  be  considered  by  the  court  in  determining 
who  should  have  the  custody  of  the  child,  and  they  cite  cases  in  sup- 
port of  such  contention.  None  of  these  cases,  however,  go  so  far  as 
the  respondents  seek  to  have  the  court  go  in  this  case  in  awarding  the 
custody  of  a  child  contrary  to  the  desires  of  its  parent.  On  the  other 
hand,  the  above-quoted  language  of  Mr.  Justice  Carr  in  Matter  of 
Livingston,  supra,  as  to  when  the  state  will  not  interfere  with  the 
rights  of  natural  parents  to  the  custody  of  their  children,  even  though 
their  moral  and  temporal  welfare  might  be  bettered  by  placing  them  in 
the  custody  of  others,  is  peculiarly  applicable  to  the  situation  pre- 
sented by  the  record  in  this  proceeding.  I  cannot  agree  with  the  con- 
tention of  the  respondents  that  the  relator  is  not  a  fit  and  proper  per- 
son to  have  the  custo'dy  of  the  child  and  that  she  is  not  able  to  main- 
tain it.    The  evidence  fails  to  satisfy  me  that  such  is  the  fact. 

Certain  testimony  was  offered  by  the  respondents  with  a  view  of 
impeaching  the  character  of  the  relator,  but  that  testimony  she  denied. 
It  appears  from  the  evidence  that  the  relator  resides  with  her  brother, 
Oscar  Sahm,  who,  together  with  the  family  of  her  second  husband, 
supplied  her  with  an  income  of  $126  a  month,  which  seems  to  be  suffi- 
cient for  the  support  of  herself  and  children.  It  is  claimed  by  the 
relator  that  her  character  has  been  in  no  wise  affected  by  the  convic- 
tion of  her  husband.  Should  it  appear,  however,  later  on  and  after 
his  release,  that  the  environment  of  the  child  will  be  such  as  to  im- 
peril its  moral  and  temporal  welfare,  or  in  the  event  that  the  relator 
should  prove  to  be  unfit  to  have  the  custody  of  the  child,  the  good  of- 
fices of  the  Society  for  the  Prevention  of  Cruelty  to  Children  may  be 
invoked  to  protect  the  child,  or  the  matter  may  be  again  presented  to 
the  court. 

The  relator  has  not  been  judicially  deprived  of  the  custody  of  the 
child  within  tlie  meaning  of  the  above-quoted  provisions  of  subdivision 
3  of  section  111  of  the  Domestic  Relations  Law,  and,  as  she  is  not 
under  any  legal  disability,  her  right  to  redress  in  this  court  is  unques- 
tionable. She  is,  in  the  language  of  the  prevailing  opinion  in  Matter 
of  Livingston,  supra,  an  "unoffending"  parent,  and,  as  the  natural 
mother  of  the  child,  her  right  to  its  custody  is,  under  the  circum- 
stances disclosed  by  the  record,  superior  to  that  of  the  respondents, 
notwithstanding  their  great  fondness  for  the  child  and  the  child's  fail- 
ure to  recognize  the  relator  when  confronted  by  her  upon  the  hear- 
ing of  this  proceeding.    ' 

For  the  reasons  above  mentioned  the  writ  should  be  sustained  and 
the  child  returned  to  the  care  and  custody  of  the  relator.  The  ques- 
tion of  costs  will  be  determined  upon  the  settlement  of  the  order  to  be 
entered  hereon.  Briefs  relative  to  this  point  may  accompany  pro- 
posed form§  of  orders,  with  proof  of  service  on  the  other  side. 

Settle  order  on  not»ce. 
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(192  App.  Dly.  170) 

In  re  NEDHAM'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  First  Department    May  28^  1920.) 

1.  Wills  <ds»634 (7)— Remainder  to  be  divided  at  death  of  life  tenant  held 

vested. 

A  will  giving  property  in  trust,  to  pay  the  income  therefrom  to  testa- 
tor's wife  during  her  Ufe  and  on  her  death  to  divide  it  into  four  equal 
portions,  one  for  each  of  testator's  children,  gives  to  each  child  a  vested 
interest,  which  is  not  divested  by  death  during  the  life  of  the  life  tenant. 

2.  Executors  and  administrators  ^=^526 — ^Foreign  executrix  can  compel  ac- 

counting without  ancillary  administration. 

Under  Code  Civ.  Proc.  §  lS36a,  giving  a  foreign  executor  or  administra- 
tor the  right  to  bring  any  action  in  any  court  of  the  state,  a  foreign  ex- 
ecutrix of  a  legatee  can  Institute  proceedings  to  compel  an  accounting 
by  an  executor  without  having  taken  out  ancillary  letters  within  the 
Slate. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Emily  Cromwell  Nedham  to  compel  an  accounting 
by  Henry  Bland  Nedham,  as  executor  of  the  last  will  and  testatment 
of  Thomas  Stanley  Nedham,  Sr.,  deceased.  From  an  order  requir- 
ing him  to  render  an  account,  the  executor  appeals.    Affiitned. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Lilian  Herbert  Andrews,  of  New  York  City,  for  appellant. 
William  C.  Arnold,  of  New  York  City  (Russell  E.  Burke,  of  New 
York  City,  on  the  brief),  for  respondent.  ^ 

SMITH,  J.  Thomas  Stanley  Nedham  died  on  the  23d  day  of 
March,  1908,  leaving  a  ^ill  which  was  probated  May  6,  1908.  In  that 
will,  after  certain  specific  legacies,  Nedham  devised  the  use  of  his 
entire  estate  to  his  wife,  and,  after  giving  certain  specific  legacies, 
provided  as  follows: 

"All  the  rest,  residue  and  remainder  of  my  estate,  both  real  and  personal  oi 
every  name  and  nature,  of  which  I  Aiay  die  possessed,  or  entitled  to,  or  to  which 
I  may  hereafter  become  entitled,  I  give,  devise  and  bequeath  to  my  said  ex- 
ecutors or  their  successors  In  trust  to  collect  and  receive  the  rents,  issues  and 
Income  thereof,  pay  out  such  sums  as  are  necessary  or  proper  for  taxes,  in- 
terest, assessments,  repairs  or  other  necessary  or  proper  disbursements,  to 
Invest  any  moneys  they  may  receive  In  such  securities  as  they  may  deem  ad- 
visable, to  change  and  alter  investments  in  their  discretion,  and  to  pay  over  the 
net  Income  of  my  said  estate  to  my  wife,  Angelina  Nedham,  during  her  life- 
time. •  •  •.  Upon  the  death  of  my  said  wife,  I  direct  my  said  executors 
or  trustees  or  their  successors,  to  divide  my  entire  estate  into  four  equal  por- 
tions or  shares  and  to  pay  over  one  of  said  portions  or  shares  to  my  son 
Thomas  Stanley  Nedbam;  another  of  said  portions  or  shares  to  my  daughter 
Mary  AngeUna  Nedham ;  a*  third  portion  or  share  to  my  daughter  Emily 
Louisa  Nedham,  and  the  fourth  portion  or  share  to  my  son  Henry  Bland 
Nedham." 

After  the  death  of  Thomas  Stanley  Nedham,  his  son  Thomas  Stan- 
ley Nedham  died,  leaving  a  will  by  which  he  gave  all  his  property, 
real  .and  personal,  to  his  wife,  Emily  Cromwell  Nedham,  and  she  was 
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named  as  executrix  iinder  his  will.  The  will  was  proven  in  the  state 
of  New  Jersey.  Thereafter  she  duly  qualified  as  executrix  in  that 
state,  and  she  has  brought  this  proceeding  in  New  York  state  to  com- 
pel the  executor  under  the  will  of  her  husband's  father  to  account. 

[1]  Before  the  surrogate  the  only  objection  urged  was  that  by  rea- 
son of  the  death  of  Thomas  Stanley  Nedham,  Jr.,  before  the  death  of 
the  widow  of  the  testator,  if  any  estate  could  be  deemed  to  have  vest- 
ed in  the  said-  Thomas  Stanley  Nedham,  Jr.,  that  interest  has  been 
divested,  so  that  the  petitioner  has  no  interest  whatever  in  the  es- 
tate. We  are  of  the  opinion  that  the  surrogate  properly  decided  that 
the  will  gave  to  the  petitioner's  testator  a  vested  interest,  which  sur- 
vived the  life  estate  of  the  widow. 

[2]  Upon  this  appeal,  however,  the  appellant  urges  that  the  Sur- 
rogate's Court  has  no  jurisdiction  to  order  this  accounting,  because 
the  petitioner  was  a  foreign  executrix;  no  ancillary  letters  having 
been  taken  out  in  this  state. 

This  objection  would  seem  to  be  answered  by  section  1836A  of  the 
Code  of  Civil  Procedure,  which  was  added  in  1911,  which  gave  to 
a  foreign  executor  or  administrator  the  right  to  bring  any  action  in 
any  court  of  this  state.  This  would  clearly  include  the  right  to  bring 
this  proceeding,  so  that  the  objection  is  not  well  taken.  See  Helme 
V.  Buckelew,  191  App.  Div.  59,  181  N.  Y.  Supp.  104. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


(191  App.  Dlv.  706) 

FOX  T.  BACHNOB  BROS.  CO.,  Ine.,  et  al. 

(Supreme  Court,  AppeUate  Division,  Third  Dep^irtment.    May  5,  1020.) 

Master  and  servant  <®=>385(8)^"FulI  weekly  wage**  as  basis  of  compensa- 
tion to  employ^  recently  employed  defined. 

Where  a  glove  maker  working  at  home  had  been  so  engaged  for  only 
five  weeks  and  was  new  to  the  work,  so  that  the  highest  weekly  wage  she 
had  earned  was  $3.00,  and  the  lowest  was  25  cents,  the  "full  weekly  wage*' 
to  be  taken  as  a  basis  for  an  award  for  compensation,  under  Workmen's 
Compensation  Law,  §  15,  subd.  5,  for  the  partial  loss  of  the  use  of  the 
right  leg,  was  the  average  wages  of  an  employ^  of  the  same  class  in  simi- 
lar employment  in  tlie  same  or  a  neighboring  place,  under  section  14, 
subd.  2. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Full  Wages.] 

Appeal  from  Award  of  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Rose  Fox 
to  recover  for  personal  injuries,  opposed  by  the  Bachnor  Bros.  Com- 
pany, Incorporated,  employer,  and  the  Travelers'  Insurance  Company, 
insurance  carrier.  From  an  award  by  the  State  Industrial  Commis- 
sion for  90  per  cent,  of  the  loss  of  the  use  of.  the  right  leg,  the  employer 
and  insurance  carrier  appeal.  Reversed,  and  remitted  to  the  Com- 
mission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes  • 
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Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Asst.  Atty.  Gen.,  of. 
counsel),  for  State  Industrial  Commission. 

HENRY  T.  KELLOGG,  J.  The  claimant  has  been  awarded  com- 
pensation for  90  per  cent,  of  the  loss  ol  the  use  of  the  right  leg,  at 
a  rate  calculated  upon  the  basis  of  a  weekly  wage  of  $9.  At  the  time 
of  her  injury  she  had  been  engaged  in  the  manufacture  of  gloves  for 
the  period  of  five  weeks.  She  fetched  the  gloves  upon  which  she 
worked  to  her  home,  and  there  performed  her  work.  The  highest 
weekly  wage  she  had  earned  was  $3.60,  and  the  lowest  was  25  cents. 
It  IS  plain  that  this  is  not  a  case  where  weekly  wages  may  be  de- 
termined by  applying  the  provision  of  subdivision  1  of  sedtion  14 
of  the  Workmen's  Compensation  Law  (Cpnsol.  Laws,  c.  67),  for  the 
reason  that  the  claimant  had  not  been  employed  substantially  for  a 
year  immediately  preceding  the  injury.  As  the  claimant  was  new  to 
the  work,  it  would  also  be  unfair  to  estimate  her  weekly  wages  by 
using  as  a  sole  criterion  the  actual  earnings  made  by  her. 

We  must  have  recourse,  therefore,  to  subdivision  2  of  the  section, 
and  take  as  a  standard  the  average  wages  of  an  employe  of  the  same 
class  in  a  similar  employment  in  the  same  or  a  neighboring  place.  It 
appeared  without  contradiction  that  employes  in  this  vicinity,  who 
took  gloves  home  for  work  thereupon,  averaged  $3  per  week.  It  is 
provided  in  subdivision  S  of  section  15  that  for  the  loss  of  a  leg  the 
compensation  awarded  shall  not  be  less  than  $5  a  week.  This  provi- 
sion is  immediately  succeeded  by  the  following  condition : 

"Provided,  however,  that  if  the  employe's  wages  at  the  time  of  Injury  are 
less  than  five  dollars  per  week  he  shall  receive  his  full  weekly  wages.'' 

It  is  evident,  therefore,  that  the  compensation  payable  is  $3  per 
week,  for,  under  the  method  of  determining  wages  which  must  be 
used  here,  that  is  the  sum  which  must  be  regarded  as  the  "full  weekly 
waeres"  of  the  claimant. 

The  award  is  reversed,  and  the  claim  remitted  to  the  commission 
for  further  action  in  the  premises  in  accordance  herewith.  All  concur. 
182  N.Y.S.--27 
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(192  App.  Dlv.  99) 

CITY  OF  BUFFALO  v.  TILL. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  5, 1920.) 

1.  Municipal  corporations  <&»631(1)— -Acts  held  to  constitute  '^rticipation^ 

in  unautlioriaEed  street  gathering. 

Where  defendant,  without  having  obtained  a  permit  so  to  do,  stood  upon 
a  wooden  structure  within  the  traveled  part  of  a  city  street  and  addressed 
a  large  gathering  of  people,  his  act  constituted  a  "participation "  within 
an  ordinance  forbidding  any  person  to  participate  in  any  parade,  gather- 
ing, or  assemblage  without  a  permit. 

2.  Municipal  corporations  ^=8»^1(1)— Gathering  crowd  to  listen  to  a  speech 

within  boundaries  of  street  held  violation  of  ordinance. 

Where  a  city  ordinance  forbids  participation  in  a  gathering  upon  any 
street,  square,  park,  or  other  place  to  which  th^  public  are  invited,  or  have 
access,  without  written  permit  from  the  mayor,  gathering  a  crowd  to 
listen  to  a  speech  within  the  boundaries  of  a  public  street  is  a  violation 
of  the  ordinance. 

3.  Municipal  corporations  ^:=^21-- Ordinanee  prohibiting  street  gatherings 

lield  authorized  by  city  chartw. 

A  dty  ordinance  forbidding  participation  in  parades,  gatherings,  or  as: 
semblages  upon  streets,  squares,  or  parks,  without  written  permission 
from  the  mayor,  held  authorized  under  Buffalo  City  Charter. 

4.  Municipal  corporations  ^=^594(1) — Ordinance  held  not  invalid  as  prohibit- 

ing an  assemblage  in  private  places. 

A  city  ordinance,  prohibiting  participation  in  parades,  gatherings,  as- 
semblages, or  demonstrations  "upon  any  street,  square,  park,  or  any  busi- 
ness place  within  the  city  to  which  the  public  are  Invited  or  have  access," 
without  written  permit  from  the  mayor,  is  not  invalid  as  prohibiting  as- 
semblages in  private  places. 

5.  Municipal  corporations  ^=^130 — General  rules  of  statutory  construction  held 

api^icable  to  ordinances. 

Generally  the  rules  of  statutory  construction  are  applicable  to  the  con- 
struction of  dty  ordinances,  and  this  is  true  of  the  maxim  that  general 
words,  following  words  of  iMirtlcular  description,  will  be  restricted  to  mat- 
ters of  the  kind,  class,  or 'nature  of  those  specifically  enumerated,  unless  a 
contrary  purpose  is  manifest. 

6.  Municipal  corporations  €2=>111(4) — ^Invalidity  of  part  of  ordinance  held 

not  to  invalidate  remainder. 

A  provision  in  a  city  ordinance  forbidding  assemblages  on  streets  "or 
other  places  to  which  the  public  are  Invited  or  have  access,"  if  construed 
to  cover  private  places,  held  not  to  Invalidate  the  remainder. 

7.  Municipal  corporations  ^=^120 — ^Rule  of  strict  construction  of  penal  ordi- 

nances does  not  outweigh  other  rules  of  construction. 

While  an  ordinance  forbidding  assemblages  on  public  streets  without 
written  permit  from  mayor  is  penal,  and  subject  to  strict  construction  in 
defendant's  favor,  other  rules  of  construction  are  not  thereby  outweighed, 
and  must  be  given  due  weight  in  considering  its  validity. 

8.  MunlcipiU  corporations  ^=>621 — Ordinance  prohibiting  street  gatherings 

without  permit  held  within  police  power. 

A  city  ordinance,  prohibiting  participation  in  parades,  gatherings,  or  as- 
semblages on  the  streets  without  a  written  permit,  held  valid  exercise  of 
police  power. 

9.  Criminal  law  ^=^ — City  council  has  power  to  define  disorderly  conduct. 

Where  a  city  council  has  been  clothed  with  autliorlty  by  the  Legisla- 
ture to  adopt  an  ordinance  forbidding  disorderly  assemblages.  It  may 
define  what  shall  constitute  disorderly  conduct. 

^sbVoi  other  cases  see  same  topic  &,  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  CITY  OF  BUFFALO  V.  TILL  419 

(1S2  N.Y.S.) 

1^.  Manieipal  eorporatlons  <=»63(:^)— Reasonableiiess  of  ordinance  may  be 
detennined  by  courts. 

The  reasonableness  of  a  dity  ordinance  prohibiting  unauthorized  parades 
or  street  gatherings  Involves  a  judicial  question  and  may  be  determined 
by  the  court. 

11.  Municipal  corporatl^s  ^=='625 — Ordinance  prohibiting  street  gatherings 
without  perinit  held  reasonable. 

A  city  ordinance,  forbidding  participation  in  parades,  gatherings,  ob 
assemblages  on  the  public  streets  without  written  permit  of  the  mayor, 
held  not  void  as  being  unreasonable. 

12.  Constitutional  law  ^=s»90»  91-— Ordiiiaoce  giving  mayor  discretion  to  con- 
trol free  speech  and  free  assembly  Is  invalid. 

If  a  city  ordinance,  prohibiting  street  gatherings  without  permit  from 
the  mayor,  be  construed  to  give  the  mayor  an  unlimited  discretion  to  con- 
trol free  speech  and  free  assembly  it  Is  Invalid. 

13.  Municipal  corporatioiis  ^»>639(1) — ^Miethods  of  enforcing  ordinance  pro- 
4      hlblting  street  meetings  enumerated. 

Under  a  city  ordinance,  prohibiting  participation  In  parades  or  assem- 
blages on  the  public  street  without  the  mayor's  written  i)ermlt,  an  action 
to  impose  a  fine  for  its  violation  may  be  begun  by  warrant,  summons,  or 
arrest  without  warrant. 

14.  Manieipal  corporations  ^=»635--€rimlnal  prosecution  may  be  Instituted 
for  violation  of  ordinance  forbidding  street  gathering. 

A  criminal  prosecution  may  be  Instituted  for  violation  of  a  city  ordi- 
nance prohibiting  street  meetings  without  the  mayor's  written  consent 
resulting  in  a  judgment  for  Imprlsonnlent  in  the  penitentiary  or  the  impo- 
sition of  a  fine,  or  dvil  action  for  the  recovery  of  a  fine  or  penalty. 

15.  Municipal  corporations  ^=>633<1),  635— Prosecution  of  one  method  of  en- 
forcement prohibiting  street  gatherings  held  not  to  Impair  other  proceed- 


Where  a  city  ordinance,  forbidding  street  gatherings  without  the 
mayor's  written  permit,  may  be  enforced  by  either  civil  or  criminal  pro- 
ceedings, the  pendency  of  a  criminal  action,  or  judgment  therein  and 
satisfaction  thereof,  does  not  bar  the  prosecution  of  a  civil  action,  and 
vice  versa. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  the  City  of  Buffalo  against  George  A.  Till.  From  a  judg- 
ment for  plaintiff,  affirmed  on  appeal,  determining  that  defendant 
violated  a  city  ordinance  and  fining  him  $50,  defendant  appeals.  Af- 
firmed. 

Argued  before  KRUSE.  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Irving  M.  Weiss,  of  Buffalo  (Frank  C.  Ferguson  and  Andrew  B. 
GilfiUan,  both  of  Buffalo,  on  the  brief),  for  appellant. 

Charles  S.  McDonough  and  William  S.  Rann,  Corp.  Counsel,  both 
of  Buffalo,  for  respondent. 

DE  ANGELIS,  J.  The  judgments  under  review  are  based  upon 
provisions  of  the  ordinances  of  the  city  of  Buffalo  of  which  the  fol- 
lowing are  copies: 

"No  person  shall  participate  In  any  parade,  gathering,  assemblage  or  dem- 
onstration upon  any  street,  square,  park  or  other  place  within  the  city  to 
wliich  the  public  are  iu^ited  or  have  access,  which  parade,  gathering,  as- 

<s»Foi  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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semblage  or  demonstration  has  not  been  antfaorlxed  by  a  ipnritten  permit  from 
the  mayor."    Chapter  9,  section  5,  subdivision  3. 

"Except  where  a  different  fine  or  penalty  is  specifically  prescribed,  every 
person  who  shall  violate  any  ot  the  provisions  of  this  chapter  shall  be  liable 
to  a  i>enalty  of  not  less  than  $2  nor  more  than  $50,  to  be  recovered  in  a  civil 
action,  or  upon  being  convicted  thereof  in  a  court  of  c^^inal  Jurisdiction,  such 
I>erson  shall  be  subject  to  a  fine  of  not  less  than  $2  nor  more  than  $50,  and  in 
case  the  person  so  convicted  does  not  immediately  pay  such  fine,  he  or  she  may 
be  committed  to  the  Erie  Ck)unty  Penitentiary  for  the  term  of  one  day  for 
each  and  every  dollar  of  such  fine  unpaid.  A  Judgment  for  any  penalty  pre- 
scribed by  any  of  the  sections  of  this  chapter  may  be  enforced  by  a  body  execu- 
tion as  provided  in  section  25."    Chapter  9,  section  30. 

The  facts,  amply  sustained  by  the  evidence,  are  these :  On  Sunday 
evening,  June  1,  1919,  at  about  15  minutes  after  8  o'clock,  at  the 
junction  of  Main,  Genesee  and  Huron  streets,  public  streets  of  the 
city  of  Buffalo,  the  defendant,  standing  upon  a  wooden  structure  with* 
in  the  traveled  part  of.  Main  street,  was  in  the  act  of  addressing  a 
large  gathering  or  assemblage  of  people,  who  surrounded  him  and 
were  in  the  public  streets  of  the  city  of  Buffalo,  including  the  traveled 
part  thereof,  and  when  the  defendant  was  in  that  act  he  was  arrested 
by  the  police  of  the  city  and  charged  with  a  violation  of  chapter  9, 
section  5,  subdivision  3,  of  the  Ordinances  of  the  city,  in  that  a  permit 
had  not  been  obtained  from  the  ma3^r  of  the  city,  authorizing  the 
gathering  and  assemblage.  On  the  following  day,  after  a  trial  in 
the  City  Court  of  Buffalo,  that  court  decided  that  the  defendant  had 
violated  that  provision  of  the  ordinances  and  rendered  a  judgment 
that  he  pay  a  fine  of  $50.  This  judgment  having  been  affirmed  at  the 
Erie  Special  Term  of  the  Supreme  Court,  the  defendant  appealed  to 
this  court. 

[1]  There  is  no  doubt  of  the  fact  that  the  defendant  violated  the 
provision  of  the  ordinances.  He  was  the  central  figure  in  and  drew 
together  the  gathering  or  assemblage,  and  therefore  "participated" 
therein. 

[2]  The  appellant  argues  that  neither  he  nor  the  assemblage  occu- 
pied the  traveled  parts  of  the  streets.  The  evidence  is  to  the  contrary. 
But,  assuming  that  claim  to  be  valid,  the  appellant  admits  that  he  and 
the  other  people  constituting  the  assemblage  were  within  the  bounda- 
ries of  the  public  streets,  which  fact,  in  our  opinion,  is  an  admission 
that  he  was  violating  the  ordinances. 

[3]  The  validity  of  section  30  of  chapter  9  of  the  Ordinances  is  not 
challenged.  If  any  authority  for  subdivision  3  of  section  5  of  chapter 
9  of  the  ordinances  exists,  it  must  be  found  in  the  present  charter  of 
the  city  of  Buffalo  (Laws  of  1914,  c.  217,  amended  in  Laws  of  1916, 
c.  260,  and  Laws  of  1919,  c.  133),  and  General  City  Law  (Consol. 
Laws,  c.  21).  The  legislation  leading  to  the  present  charter  will  be 
found  in  Laws  of  1832,  c.  179,  the  original  act  of  incorporation,  in 
Laws  of  1853,  c.  230,  a  revision  of  the  charter,  in  Laws  of  1870, 
c.  519,  a  revision  of  the  charter,  in  Laws  of  1891,  c.  105,  a  revision 
of  the  charter,  and  in  the  intervening  amendments. 

1.  In  the  present  charter  of  the  city  of  Buffalo  very  exrtensivc 
authority  is  delegated  to  its  council  by  the  Legislature  to  enact  ordi- 
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nances  as  will  appear  in  the  f  ollowitig :  Section  10  contains  this  pro- 
vision : 

"The  legialatiye  power  of  the  city  shall  be  vested  in  a  board  to  be  Imown 
imd  styled  as  'the  council  of  the  city  of  Buffalo/  " 

Section  13  provides  that  the  council  shall — 

**in  addition  to  the  authority  conferred  under  general  laws,  from  time  to  time 
enact  ordinances: 

"(1)  To  define  and  preyent  disorderly  conduct;  to  prevent  aU  disorderly 
assemblages,"  etc. 

**(7)  To  regulate  the  use  of  streets,  alleys,  wharves  and  public  grounds,  and 
to  declare  in  what  manner  and  for  what  purpose  they  shall  not  be  used,"  etc. 

,"(H)  And  such  other  and  further  ordinances  not  inconsistent  with  the 
laws  of  the  state,  as  shall  be  deemed  expedient  for  the  good  government  of  the 
dty,  the  protection  of  its  property,  the  preservation  of  peace  and  good  order, 
*  *  *  the  ezerdae  of  its  corporate  powers,  and  the  performance  of  its  cor- 
porate duties." 

This  section  also  provided  that  the  ordinances  of  the  city  in  force 
at  the  time  the  act  creating  the  charter  took  effect  and  which  were 
not  inconsistent  therewith  were  continued  in  force  and  effect.  Section 
354,  as  amended  by  chapter  260  of  the  Laws  of  1916,  differs  radi- 
cally from  the  section  as  originally  adopted,  and  gives  the  council  full 
authority  to  discontinue  or  alter  a  street  or  alley  or  any  part  of  it. 
In  addition,  as  indicating  the  extensive  powers  designed  by  the  Legis- 
lature to  be  conferred,  are  section  5,  section  19  (added  by  Laws  1913, 
c.  247),  section  20,  subdivisions  2,  7,  and  13  (the  latter  being  the 
"general  welfare"  provision),  and  section  22  (added  by  Laws  1913, 
c.  247)  of  General  City  Law  (Consol.  Laws,  c.  21). 

[4,  5]  2.  Much  of  the  argument  of  the  appellant's  brief  proceeds 
upon  the  claim  that  subdivision  3  of  section  5  of  article  9  of  the  ordi- 
nances prohibits  gatherings  or  assemblages  in  private  places  in  the 
city  of  Buffalo  and  that  for  that  reason  the  whole  subdivision  is  void. 
This  claim  is  based  on  the  presence  in  the  subdivision  of  the  words 
"or  other  place  to  which  the  public  are  invited  or  have  access."  In 
our  opinion  this  claim  is  unfounded.  It  may  be  that  the  rules  of  statu- 
tory construction  are  not  in  all  instances  applicable  to  the  construc- 
tion of  ordinances,  but  in  reason  they  have  general  application.  In  this 
provision  of  the  ordinances  the  words  "or  other  place  to  which  the 
public  are  invited  or  have  access"  follow  immediately  the  words  "any 
street,  square,  park,"  and  were  undoubtedly  intended  to  cover  other 
public  places,  over  which  the  municipal  authorities  exercised  con- 
trol or  which  were  owned  by  the  municipality,  like  alleys  and  the  ap- 
proaches to,  the  corridors  of,  and  the  grounds  surrounding  municipal 
buildings.  These  general  words  of  description,  "or  other  place  to 
which  the  public  are  invited  or  have  access,"  following  the  designation 
of  particular  places,-  will  ordinarily  be  presumed  to  be  restricted  by 
the  particular  designation,  and  to  include  only  places  of  the  same 
kind,  class,  or  nature  as  those  specifically  enumerated,  unless  there 
is  a  clear  manifestation  of  a  contrary  purpose.  This  is  an  application 
of  the  rule  of  ejusdem  generis.    25  Ruling  Case  Law,  p.  996. 

.[8]  Assuming  that  the  words  "or  other  place  to  which  the  public 
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are  invited  of  have  access"  were  intended  to  cover  private  places,  and 
that  such  part  of  the  provision  of  the  ordinances  had  been  unauthoriz- 
ed, that  fact  would  not,  in  my  opinion,  invalidate  the  whole  provision. 
Where  part  of  a  statute  is  invalid  and  the  remainder  valid,  the  valid 
portion  of  the  law  may  stand,  if  it  is  fair  to  assume  that  the  Legis- 
lature would  have  omitted  the  invalid  part,  if  its  attention  had  been 
called  to  the  invalidity.  Sedgwick's  Construction  of  Statutoiy  and 
Constitutional  Law  (2d  Ed.  Pomeroy's  Notes)  p.  413;  25  Ruling 
Case  Law,  p.  1002.  An  ordinance  of  a  municipal  corporation  may  be 
held  in  part  good  and  in  part  bad,  and  if  the  good  part  presents  a 
complete  piece  of  legislation  it  may  stand.  19  Ruling  Case  Law,  p. 
816. 

[7]  We  do  not  overlook  the  fact  that  this  is  a  penal  ordinance,  and 
is  for  that  reason  subject  to  the  rule  of  strict  construction  in  favor 
of  the  defendant ;  but  this  rule  does  not  outweigh  other  rules  of  con- 
struction, and  such  rules  must  be  given  due  consideration  in  a  par- 
ticular case. 

[8]  3.  This  provision  of  the  ordinances  evinces  a  proper  exercise  of 
the  police  power  conferred  by  the  Legislature  upon  the  council.  It  will 
be  noted  that  only  section  30  and  subdivision  3  of  section  5  of  chapter 
9  of  the  Ordinances  of  the  City  of  Buffalo  were  put  in  evidence  upon 
the  trial.  The  whole  chapter  was  not  put  in  evidence.  The  appel- 
lant states  in  his  brief  that  this  chapter  is  denominated  "Disorderly 
Conduct,"  and  that  section  1  of  the  chapter  is  as  follows : 

"Disorderly  conduct  is  defined  to  be  the  doing  or  commission  of  any  of  the 
acts  prohibited  in  this  chapter,  and  any  person  who  shall  do  or  commit  any  of 
said  acts  shall  be  guilty  of  disorderly  conduct." 

[9]  The  appellant  then  states  that  the  city  of  Buffalo  could  not 
make  an  act  a  disorderly  act  siinply  by  declaring  it  to  be  such,  if  it 
were  not  disorderly  in  its  real  nature,  and  asks  this  court  to  infer  that 
the  assemblage  or  gathering  in  question  was  not  disorderly  in  its  real 
nature,  and  that  nothing  made  it  disorderly  but  the  failure  to  obtain 
the  permit  of  the  mayor.  We  do  not  think  that  this  position  is  ten- 
able. It  already  appears  that  the  Legislature  clothed  the  council  with 
authority  to  adopt  ordinances,  not  only  to  prevent,  but  also  to  define, 
disorderly  conduct,  and  to  prevent  all  disorderly  assemblages.  Au- 
thority was  also  conferred  upon  the  council  to  adopt  ordinances  to 
regulate  the  use  of  streets,  and  to  declare  in  what  manner  and  for 
what  purpose  they  should  not  be  used. 

The  principal  office  of  streets  of  a  city  is  to  afford  the  public  con- 
venient passageways  by  means  of  which  they  may  go  from  one  place 
to  another  in  the  city.  The  usefulness  and  convenience  of  these  pas- 
sageways lie  in  the  fact  that  they  are  open  and  unobstructed.  Tem- 
porary obstructions,  in  the  nature  of  things,  miist  sometimes  occur, 
like  those  caused  by  necessary  repairs,  those  arising  from  accidents, 
and  the  like.  The  general  rule,  however,  is  that  streets  should  not 
be  obstructed.  Streets  are  not,  in  their  nature,  the  proper  places  for 
preconcerted  assemblages.  Such  assemblages  may  be  permissible  in 
particular  localities  and  at  particular  hours,  but  never  without  a  per- 
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mit  from  some  responsible  representative  of  the  municipality  in  which 
they  are  about  to  take  place,  for  the  reason,  if  for  no  other  reason,  to 
afford  the  police  authorities  time  and  opportunity  to  arrange  to  police 
them.  With  or  without  such  a  permit,  such  assemblages  are  disorderly 
in  their  nature,  because  they  tend  to  interfere  with  the  right  of  the 
general  public  to  the  unobstructed  use  of  the  streets. 

At  the  close  of  the  plaintiff's  evidence  a  motion  was  made  on  behalf 
of  the  defendant  to  dismiss  the  complaint  and  discharge  the  defend- 
ant upon  the  following  grounds:  That  the  laws  of  the  state  do  not 
authorize  the  city  council  to  enact  an  ordinance  like  that  in  question ; 
that  such  ordinance  was  passed  in  violation  of  the  provision  of  the 
state  Constitution  prohibiting  the  passage  of  laws  to  prevent  a  free 
press  and  free  speech ;  that  such  ordinance  was  passed  in  violation  of 
the  First  Amendment  to  the  United  States  Constitution ;  and  that  the 
defendant  violated  no  law.  This  motion  and  a  like  motion  made  at 
the  close  of  the  evidence  were  denied. 

The  counsel  for  the  defendant  make  three  formal  points  in  their 
brief.  It  is  common  to  the  discussion  in  these  three  points  that  it 
proceeds  upon  the  mistaken  assumption  that  the  ordinance  applies  to 
private  property  and  private  places,  which  subject  we  have  already 
discussed. 

In  the  first  point  it  is  asserted  that  it  is  not  the  function  of  a  mu- 
nicipality to  regulate  or  place  limitations  upon  the  right  of  free  speech. 
We  have  already  indicated  our  views  upon  this  subject. 

[10, 11]  In  their  second  point,  which  is  to  the  effect  that  the  ordi- 
nance is  unconstitutional,  aside  from  the  feature  discussed  in  the 
first  point,  the  discussion  is  based  upon  the  proposition  that  municipal 
ordinances  must  be  reasonable,  and,  if  not  reasonable,  may  be  de- 
clared to  be  invalid  by  the  courts,  and  that  the  ordinance  in  question 
is  unreasonable.  There  is  no  question  of  the  proposition  that  the 
reasonableness  of  an  ordinance  involves  a  judicial  question  and  may 
be  determined  by  the  courts.  As  already  indicated,  we  think  that  the 
ordinance  is  a  reasonable  ordinance. 

[12]  In  their  third  point  the  counsel  for  the  defendant  assert  that 
the  giving  to  the  mayor  of  an  unlimited  discretion  to  control  free 
speech  and  free  assembly  in  Buffalo  is  fatal  to  the  validity  of  the  ordi- 
nance. We  think  that  it  would  be,  if  that  were  the  effect  of  the 
ordinance ;  but  we  are  of  opinion  that  it  does  not  have  that  effect.  Our 
conclusion  is  that  the  ordinance  is  a  valid  ordinance,  and  that  con- 
clusion is  amply  sustained  in  Davis  v.  Massachusetts,  167  U.  S.  43, 
17  Sup.  Ct.  731,  42  L.  Ed.  71,  and  in  Love  v.  Judge  of  Recorder's 
Court  of  Detroit,  128  Mich.  545,  87  N.  W.  785,  55  L.  R.  A.  618. 

The  cases  upon  which  the  counsel  for  the  defendant  principally 
rely  are  Anderson  v.  City  of  Wellington,  40  Kan.  173,  19  Pac.  719, 
2  L.  R.  A.  110,  10  Am.  St.  Rep.  175,  City  of  Chicago  v.  Trotter, 
136  111.  430,  26  N.  E.  359,  Noel  v.  People,  187  111.  587,  58  N.  E. 
616,  52  L.  R.  A.  287,  79  Am.  St.  Rep.  238,  Mayor,  etc.,  of  Baltimore 
V.  Radecke,  49  Md.  217,  33  Am.  Rep.  239,  Matter  of  Frazee,  63 
Mich.  396,  30  N.  W.  72,  6  Am.  St.  Rep.  310,  and  State  ex  rel.  Gar- 
rabad  v.  Dering,  84  Wis.  585,  54  N.  W.  1104,  19  L.  R.  A.  858,  36 
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Am.  St.  Rep.  948.  These  cases,  although  easily  distinguishable  from 
the  case  at  bar,  are  not  controlling. 

Let  us  add  that  the  evidence  indicates  that  the  defendant  was  en- 
gaged in  addressing  the  assemblage  in  favor*  of  Socialism,  whatever 
that  may  mean.  Assuming  that  he  was  a  Socialist,  and  was  delivering 
an  address  in  favor  of  Socialism,  such  fact  would  not  affect  the  sit- 
uation. He  might  have  been  delivering  an  address  upon  any  other 
subject,  and  his  act  would  have  been  equally  within  the  prohibition  of 
the  ordinance  in  question. 

We  may  note,  in  passing,  that  this  is  a  civil  action  for  the  recovery 
of  a  fine  or  penalty  for  the  violation  of  an  ordinance,  pursuant  to 
subdivisions  1  and  3  of  section  15  of  the  Charter  and  section  30  of 
chapter  9  of  the  Ordinances.  Such  an  action  and  a  short  form  of 
pleading  therein  were  provided  for  in  the  act  incorporating  the  city 
(Laws  of  1832,  c.  179,  §  35),  and  have  been  retained  in  every  revision 
of  the  charter  (Laws  of  1853,  c.  230,  tit.  3,  §  15;  Laws  of  1870,  c, 
519,  tit.  3,  §  13;  Laws  of  1891,  c.  105,  §  23),  and  are  retained  in  the 
present  charter  (section  15,  subd.  3). 

[13]  The  process  by  which  such  an  action  is  begun,  if  brought  in 
the  City  Coirt"t,  may  be  a  warrant  or  summons ;  if  a  summons,  it  must 
be  returnable  in  not  less  than  one  day  or  more  than  six  days  from 
the  date  of  its  issuance  and  must  be  served  at  least  one  day  before 
the  return  day  (section  15,  subd.  3).  Of  course,  a  warrant  wotild  be 
returnable  forthwith.  The  provision  for  the  issuance  of  a  warrant  in 
such  an  action  was  contained  in  the  original  charter  of  the  city,  and 
has  been  retained  in  all  the  succeeding  revisions  of  and  changes  in 
the  charter.  Such  a  warrant  is  known  as  a  civil  warrant.  See  Qty 
of  Rome  v.  Foot,  175  App.  Div.  459,  162  N.  Y.  Supp.  781.  The 
record  does  not  show  that  either  a  warrant  or  summons  was  issued  in 
this  action,  and,  in  view  of  the  fact  that  the  charter  provides  that 
each  member  of  the  police  force  has  authority  immediately  and  with- 
out process  to  arrest  and  take  into  custody  'any  person  who  commits 
in  the  presence  of.  such  member  of  the  police  force  any  offense  pro- 
hibited by  an  ordinance,  and  that  the  person  so  arrested  be  taken  forth- 
with before  one  of  the  justices  of  the  City  Court  to  be  dealt  with  ac- 
cording to  law,  no  process  was  needed  in  this  case.  The  defendant 
being  before  the  court  under  arrest,  the  pleadings  were  made  and  the 
action  proceeded. 

[14]  The  provisions  of  the  present  charter  and  of  the  ordinances 
of  the  city  of  Buffalo  are  now  sufficient,  in  our  opinion,  in  the  case 
of  a  violation  of  the  provision  contained  in  subdivision  3  of  section 
5  of  article  9  of  the  Ordinances,  to  authorize  a  criminal  prosecution 
resulting  in  a  judgment  for  imprisonment  in  the  penitentiary  or  the 
imposition  of  a  fine,  or  a  civil  action  for  the  recovery  of  a  fine  or 
penalty. 

[16]  The  proper  remedies  for  violations  of  the  ordinances  of  the 
city  of  Buffalo  under  the  Revised  Charter  of  1870  were  considered 
by  the  General  Term  of  the  Fourth  Department  in  City  of  Buffalo  v. 
Schliefer,  25  Hun,  275,  and  under  the  charter  of  1891  by  this  court 
in  City  of  Buffalo  v.  Preston,  81  App.  Div.  480,  80  N.  Y.  Supp.  S5U 
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and  in  People  ex  rel.  BCanc  v.  Sloane,  98  App.  Div.  450,  90  N.  Y. 
Supp.  762.  Since  then  a  new  charter  has  been  adopted  and  the  or- 
dinances have  been  amended.  An  offender  now  may  justly  be  sub- 
ject both  to  a  criminal  and  civil  prosecution  for  the  same  offense.  In 
such  a  situation,  the  pendency  of  a  criminal  action  would  be  no  bar 
to  the  commencement  and  prosecution  of  a  civil  action,  and  vice  versa. 
Likewise  a  judgment  and  its  satisfaction  in  a  criminal  action  would 
be  no  bar  to  a  civil  action,  and  vice  versa.  People  v.  Snyder,  90 
App.  Div.  425,  86  N.  Y.  Supp.  415. 

It  follows,  from  the  foregoing,  that  the  judgment  appealed  from 
should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  conctu:. 


(192  App.  Div.  156) 

LU80NRAT  HOLDING  CO^  Ine*,  v.  MeOASTLINB. 

(Supreme  0)urt,  Appellate  Division,  First  Department    May  28,  192D.) 

1.  Landlord  and  tenant  ^=^95— Option  of  cancellation  of  lease  in  case  of  sale 
held  rightfully  exercised. 

Where  ftn  owner  of  realty  executed  a  lease  for  5  years  and  5  months, 
commencing  February  1,  1917,  which  proTided  that  the  lessor  and  its  as- 
signs should  have  the  option,  in  case  of  sale,  of  terminating  the  lease  on 
the  1st  day  of  any  month,  and  it  appeared  that  on  November  5»  1919,  the 
owner  entered  into  an  agreement  of  sale  under  which  title  was  to  pass  on 
December  1,  1919,  and  on  November  6,  1919,  the  purchaser  gave  the  lessee 
written  notice  of  election  to  cancel,  but,  the  date  for  passing  of  title  being 
postponed,  the  notice  was  withdrawn  and  another  noUce  given  of  termina- 
tion of  the  lease  on  January  1st,  the  option  given  the  landlord  held  right- 
fully and  properly  exercised. 

Z.  Landlord  and  tenant  ^=^90(3) — ^Termination  of  original  lease  by  cancella- 
tion under  agreement  held  to  terminate  sublease. 

Where  a  lessee,  under  a  lease  providing  for  cancellation  of  lessor's  op- 
tion in  case  of  sale,  sublets  the  premises  under  a  lease  not  containing  su<^ 
cancellation  clause,  termination  of  the  oi^nal  lease  by  notice  of  cancella- 
tion will  also  terminate  the  sublease. 

Action  by  the  Lusonray  Holding  Company,  Incorporated,  against 
William  H.  McCastline.  Submission  of  controversy  on  agreed  state- 
ment of  facts.    Judgment  for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  GREENBAUM,  JJ. 

Bumstine  &  Gdst  and  Abraham  A.  Hoffman,  all  of  New  York 
City,  for  plaintiff, 

Walter  L.  Bunnell,  of  New  York  City,  for  defendant 

DOWLING,  J.  On  February  1,  1917,  the  Dorikon  Corporation, 
then  the  owner  of  premises,  549  Riverside  Drive,  in  the  borough  of 
Manhattan,  city  of  New  York,  executed  a  lease  in  writing  of  the 
entire  premises  to  William  P.  Sheridan  for  the  term  of  5  years  and 
5  months,  commencing  February  1,  1917,  which  said  lease  contained 
no  clause  against  subletting.     It  was  duly  recorded  in  the  office  of 
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the  register  of  the  county  of  New  York  on  March  18,  1918.    It  con- 
tained, among  other  things,  the  following  provision : 

"That  the  said  lessor  ana  its  assigns  i^hall  have  the  option  or  privilege,  In 
case  of  sale,  of  terminating  this  lease  on  the  1st  day  of  any  month  during  the 
term  hereby  demised,  and  that  the  said  lessee,  on  receiving  notice  by  regis- 
tered mail  or  otherwise  from  the  said  lessor  or  Its  assigns  of  its  intention  to 
terminate  this  lease,  will  quic  and  surrender  up  possession  of  the  said  demised 
premises  to  the  said  lessor  on  the  1st  day  of  the  month  ensuing  such  notice." 

On  June  13,  1919,  William  P.  Sheridan  executed  a  lease  of  apart- 
ment IB  in  the  aforesaid  premises  to  the  defendant,  the  term  where- 
of was  to  begin  October  1,1919,  and  expire  September  30,  1920.  This 
latter  lease  contained  no  provision  for  the  surrender  or  cancellation 
thereof  in  case  of  a  sale  of  the  premises.  On  or  about  November  5, 
1919,  plaintiff  entered  into  an  agreement  with  the  No.  549  Riverside 
Drive  Corporation,  the  owner  of  the  said  premises,  *  for  the  purchase 
thereof,  title  to  pass  on  December  1,  1919.  On  November  6,  1919, 
the  No.  549  Riverside  Drive  Corporation,  then  being  the  owner  of 
the  premises  and  also  the  assignee  of  the  lessor  in  the  lease  to  Sher- 
idan, gave  the  latter  written  notice  that  it  had  entered  into  a  written 
contract  for  the  sale  of  the  premises  in  question,  and  that  pursuant 
to  the  terms  of  said  lease,  dated  February  1,  1917,  between  the  Doril- 
ton  Corporation  and  Sheridan,  it  elected  to  cancel  the  said  lease,  and 
thereby  did  cancel  and  terminate  the  same  on  the  1st  day  of  December 
next,  and  that  it  expected  Sheridan  to  quit  and  surrender  up  posses- 
sion of  V  said  premises  and  execute  the  necessary  and  proper  surrender 
of  same  on  December  1,  1919,  upon  payment  to  him,  which  would  at 
that  time  be  made,  of  the  various  items  and  sums  provided  for  in  said 
lease.  Thereafter  the  date  for  closing  title  was  adjourned,  and  no- 
tice thereof  was  given  to  Sheridan,  to  the  effect  that  the  adjoiu-nment 
would  be  beyond  December  1st,  and  that  pending  such  adjournment 
the  original  notice  was  withdrawn.  The  time  for  passing  title  was 
finally  fixed  for  December  18,  1919,  and  notice  was  given  to  Sheridan 
that  pursuant  to  the  terms  of  the  lease  tlie  No.  549  Riverside  Drive 
Corporation  elected  to  cancel  the  same,  and  it  thereby  canceled  and 
terminated  the  lease  on  the  1st  day  of  January  next,  and  would  expect 
him  to  quit  and  surrender  up  possession  of  the  said  premises,  and 
execute  a  necessary  and  proper  surrender  of  the  same,  on  January 
1,  1920,  upon  payment  to  him,  which  would  at  that  time  be  made,  of 
the  various  items  and  sums  provided  for  in  said, lease. 

This  notice  in  all  respects  complied  with  the  provisions  of  the  lease 
between  the  Dorilton  Corporation  and  Sheridan,  and  under  it  the 
successor  in  interest  of  the  .said  corporation  exercised  the  option 
and  terminated  said  lease  as  of  January  1,  1920.  Upon  the  closing 
of  title  Sheridan  executed  an  instrument  in  writing  whereby,  for 
value  received,  he  surrendered,  quitclaimed,  and  released  to  the  No. 
549  Riverside  Drive  Corporation  all  his  lease,  and  the  unexpired 
term  thereof,  and  acknowledged  receipt  in  full  of  all  moneys  and 
consideration  due  to  him  by  the  landlord  under  and  pursuant  to  the 
terms  of  said  lease,  and  he  thereby  further  declared  that  he  that  day 
quit  and  surrendered  said  premises,   and  that   the   said  lease  was 
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in  all  respects  canceled  from  that  date.  It  is  conceded  that  he  re- 
ceived the  ftilt  pa)niient  called  for  under  the  option  clause  of  the 
lease.  It  is  also  conceded  that,  when  he  delivered  the  written  instru- 
ment referred  to,  it  was  on  the  condition,  agreement,  and  understand- 
ing that  he  was  to  continue  in  possession  of  the  premises  the  entire 
month  of  December,  1919,  and  that  he  would  collect  and  retain  the 
rents  for  the  apartments  in  said  premises  under  his  aforesaid  lease. 
This  Sheridan  did,  and  he  collected  the  rents  of  the  building  for  De- 
cember, and  upon  the  closing  of  title  made  all  adjustments  with  the 
No.  549  Riverside  Drive  Corporation  on  the  basis  of  his  tenancy 
terminating  as  of  January  1,  1920,  and  all  adjustments  for  rent  and 
otherwise  between  the  purchaser  and  said  No.  549  Riverside  Drive 
Corporation  as  seller  were  made  as  of  January  1,  1920. 

On  December  22,  1919,  plaintiff  notified  defendant  in  writing  that 
its  option  to  terminate  the  aforementioned  lease  of  Sheridan  from  the 
Dorilton  Corporation  had  been  exercised  as  therein  provided,  and 
that  said  lease  would  terminate  according  to  its  terms  on  January  1, 
1920,  and  th.at  accordingly  the  term  of  the  lease  held  by  defendant 
from  such  Sheridan  would  likewise  terminate.  The  notice  contained 
a  demand  that  the  defendant  surrender  the  premises  occupied  by  him 
to  plaintiflF  on  January  1,  1920.  This  the  defendant  has  declined  to 
do,  and  asserts  his  right  to  retain  possession  under  the  lease  from 
Sheridan. 

[1,2]  I  am  of  the  opinion,  upon  the  agreed  state  of  facts  herein, 
that  the  option  given  to  the  landlord  under  the  lease  to  Sheridan  was 
rightfully  and  properly  exercised,  and  that  the  actual  transaction 
between  the  No.  549  Riverside  Drive  Corporation  and  Sheridan 
was  one  by  which,  upon  the  exercise  of  such  option,  Sheridan  receiv- 
ed all  the  consideration  which  he  was  entitled  to  receive  under  the 
option  clause  in  the  lease  to  him,  and  that  in  return  therefor,  still 
pursuant  to  the  provisions  of  the  lease,  possession  was  surrendered 
by  him  in  fact  and  pursuant  to  the  actual  agreement  of  the  parties, 
on  January  1,  1920,  and  that  there  was  no  violation  in  such  surrender 
of  the  terms  of  the  option,  but  that  such  surrender  was  under  and 
pursuant  to  the  same.  There  being  no  departure  from  the  terms  of 
the  cancellation  clause  contained  in  the  lease  to  Sheridan,  the  sul>- 
leases  expired  with  the  termination  of  the  main  lease. 

The  plaintiff  is  therefore  entitled  to  judgment  decreeing  that  the 
lease  held  by  defendant  from  William  P.  Sheridan  was  duly  termi- 
nated and  came  to  an  end  on  January  1,  1920,  and  that  the  plaintiff 
is  entitled  to  the  possession  of  the  apartment  occupied  by  the  defend- 
ant, and  has  been  entitled  to  such  possession  since  January  1,  1920, 
and  awarding  to  the  plaintiff  such  possession  of  the  premises. 

Settle  order  on  notice.    All  concur. 
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(102  App.  Div.  251) 

L0FTU8  ▼.  GREENWICH  LITHOGRAPHING  €0^  1m^  et  al. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    May  28»  1920.) 

1.  InJuDctioii  <d=»128— Finding  that  de^pier  of  a  poster  did  not  copy  photo* 

graph  of  plaintiif  contrary  to  evidence. 

In  an  action  under  CJivil  Rights  Law,  §8  60,  51,  to  enjoin  the  using  of  a 
portrait  or  picture  of  plaintiff  for  advertising  purposes,  a  finding  that 
the  defendant  produced  the  face  of  a  woman  of  his  own  conception  and 
did  not  attempt  to  reproduce  the  picture  of  the  plaintiff  held  not  support* 
ed  by  the  Evidence. 

2.  Injunction  <&=»96— Use  of  portrait  In  designing  poster  violation  of  rights* 

which  may  be  enjoined. 

Under  Oivil  Rights  Law,  H  50,  51,  one  whose  picture  had  been  used  in 
designing  a  poster  may  enjoin  the  posting  for  advertising  purposes,  al- 
though changes  were  made  by  the  artist  in  the  pose. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Gladys  Loftus  against  the  Greenwich  Lithographing  Com- 
pany, Incorporated,  and  James  V.  Richey.  From  a  judgment  dis- 
missing her  complaint,  pursuant  to  a  decision  on  a  trial  of  the  is- 
sues at  Special  Term  the  plaintiff  appeals.  Judgment  reversed,  and 
interlocutory  judgment  ordered  in  favor  of  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Nathan  Burkan,  of  New  York  City,  for  appellant. 

Seligsberg,  Lewis  &  Strouse,  of  New  York  City  (Clarence  M.  Lewis, 
of  New  York  City,  of  counsel,  and  Jay  Leo  Rothschild,  of  New  York 
City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  This  is  an  action  predicated  on  the  provisions 
of  sections  50  and  51  of  the  Civil  Rights  Law  (chapter  6  of  the 
Consolidated  Laws,  being  chapter  14  of  the  Laws  of  1909),' to  enjoin 
the  respondents  from  using  the  portrait  or  picture  of  the  plaintiff  for 
advertising  purposes,  or  for  the  purposes  of  trade,  without  having  her 
written  consent  therefor,  and  to  recover  damages  sustained  by  the 
plaintiff  from  such  use  of  her  portrait  or  picture. 

The  plaintiff  is  an  actress,  and  at  the  time  of  the  trial  in  May, 
1919,  she  was  22  years  of  age,  and  was  employed  by  Mr.  Ziegfeld, 
and  in  the  summer  of  1917  appeared  in  the  Midni^t  Frolics  in  a 
rose  garden  scene  in  a  special  costume  called  the  rose  costume,  which 
was  made  by  Lady  Duff-Gordon,  specially  for  her,  prior  to  July, 
1917,  and  with  a  hat  representing  the  leaves  of  a  flower.  In  July, 
1917,  she  had  her  photograph  taken  in  this  costume  by  Alfred  C. 
Johnson,  who  testified  that  he  was  taking  photographs  of  several 
of  the  artists  in  that  play,  representing  different  parts,  and  that 
he  made  artistic  productions  of  Miss  Loftus  in  a  red  costume  rep- 
resenting a  rose.  There  is  no  evidence  that  this  costume  was  ever 
upon  or  worn  by  any  person  other  than  the  plaintiff,  and  it  is  fair- 
ly to  be  inferred,  from  the  fact  that  she  so  appeared  in  public,  that 
she  became  well  known  in  that  character,  and  would  be  readily 
recognized  from  the  photograph,  and  particularly  frojn  the  costume 
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and  pose,  even  though  there  were^  as  here,  a  slight  change  in  the 
outline  of  the  features  and  in  the  poise  of  her  head,  incident  to  en- 
larging the  portrait  or  picture  and  adapting  it  to  a  particular  charac- 
ter by  the  respondents  in  the  preparation  of  a  poster  of  a  photoplay 
known  as  "Shame."  ' 

The  Greenwich  Lithographing  Company,  of  which  the  respondent 
Richey  was  president,  was  engaged  in  designing  and  selling  theatri- 
cal and  motion  picture  posters,  to  be  used,  and  which  were  used, 
for  trade  and  advertising  purposes  in  connection  with  the  release 
of  motion  pictures.  The  photograph  of  the  plaintiff  so  taken  by 
Johnson  was  introduced  in  evidence,  and  the  plaintiff  showed  that 
it  was  reproduced  in  the  issue  of  Harper's  Bazaar  for  July,  1917, 
and  the  Metropolitan  Magazine  for  September,  1917,  and  in  the 
July,  1917,  issue  oi  Town  and  Country,  but  that  the  plaintiff  never 
consented  to  the  use  of  her  picture  by  the  respondents,  and  had  no 
connection  with  the  photoplay  *'Shame,"  and  that  she  did  not  pose 
in  the  photoplay  "Shame."  The  respondents  entered  into  a  contract 
with  one  Noble,  or  the  Duplex  Film  Compa.ny,  with  which  he  was 
connected,  by  which  they  agreed  to  prepare  and  print  the  posters  f or 
advertising  the  photoplay  "Shame,"  and  pursuant  thereto,  in  the 
latter  part  of  1917,  or  early  in  1918,  they  prepared  and  delivered  the 
posters  for  that  photoplay,  and  they  were  posted  in  various  parts 
of  the  city  of  New  York  and  vicinity  for  the  purpose  of  advertising 
the  photoplay  "Shame."  The  posters  of  said  play  so  prepared  by 
respondents  and  the  photographic  copy  thereof  were  introduced  in 
evidence.  The  dimensions  of  the  posters  were  IVyff,  At  the  extreme 
left  thereof  was  printed  the  following: 

Ck>iiiiiig 
soon 
to  your 
local 
theatre  . 
distributed  by 
*  Pioneer  Film  Corp. 

Nathan  Hirsh,  Pres. 

A  little  to  the  right  of  the  center,  the  poster  contained  the  following : 

John  W.  Noble  presents 

the  photo  play  of  the  hour 

BHAMB 

^  featuring 

Zena  Keefe 

(A  story  of  the  world's  unjust  condemnation.) 

The  word  "Shame,"  in  this  poster,  was  printed  in  very  large  let- 
ters. The  poster  represented^a  man  standing  between  the  advertise- 
ment at  the  extreme  left  and  the  advertisement  a  little  to  the  right 
of  the  center,  and  looking  and  pointing  his  right  hand  in  scorn  at 
a  woman  represented  as  standing  at  the  extreme  right  of  the  poster, 
with  her  head  slightly  bowing.  It  was  conceded  by  the  respondent 
that  they  copied  and  accurately  reproduced  on  this  female  figure 
the  hat  and  costume  worn  by  the  plaintiff  when  she  had  said  photo- 
graph taken,  and  that  the  hat  and  costume  on  the  female  figure  on 
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the  poster  was  a  representation  of  the  hat  and  costume  that  appear- 
ed on  the  plaintiff's  said  picture ;  and  that  is  perfectly  apparent  with- 
out such  concession.  Respondent  Richey  testified  that  in  preparing 
the  poster  he  used  a  photograph  of  a  man  furnished  by  one  Jules  Bern- 
stein, who  had  charge  of  the  distribution  of  the*  productions,  and  that 
he  delivered  this  photo  to  one  Ira  Cassidy,  an  artist  in  the  employ 
of  the  respondent  company,  with  instructions  to  draw  for  the  fe- 
male character  "a  picture  of  any  girl  with  downcast  eyes";  that 
Cassidy  made  a  sketch,  painted  in  water  colors,  and  that  in  preparing 
it,  so  far  as  concerned  the  picture  of  the  woman,  he  had  no  photc^aph 
or  model,  so  far  as  Richey  knew,  and  that  the  witness  saw  him  pre- 
paring the  sketch.  The  artist  Cassidy,  although  still  in  the  employ 
of  the  respondents  at  the  time  of  the  trial,  was  not  called  as  a  witness, 
nor  was  it  shown  where  or  how  he  obtained  the  information  from 
which  he  drew  this  accurate  sketch  of  the  plaintiff's  hat  and  costume 
and  pose,  with  the  slight  exceptions  to  which  reference  has  been 
made. 

There  can  be  no  doubt  but  that  the  poster  is  an  accurate  enlarge- 
ment of  the  hat  and  costume  worn  by  the  plaintiff  when  she  had  the 
photograph  taken,  and  that  the  dimensions  of  the  female  figure  on 
which  the  hat  and  costume  ^re  shown  correspond  with  the  dimensions 
of  her  figure  in  the  photograph.  The  photographer,  Johnson,  fur- 
ther testified  that  the  photograph  of  the  plaintiff,  which  he  took,  was 
an  accurate  likeness  of  the  plaintiff,  and  that  the  only  change  he 
made  therein  in  touching  it  up  was  in  darkening  or  lightening;  that 
he  resided  in  Mt.  Vernon,  and  that  in  going  back  and  forth  on  the 
railroad  he  saw  one  of  the  posters  in  question  on  a  billboard  in  the 
vicinity  of  the  Boston  Post  Road,  several  hundred  feet  distant  from 
him,  and  recognized  the  picture  of  the  woman  thereon  as  an  enlarge- 
ment of  the  picture  of  the  plaintiff  so  taken  by  him,  and  he  testified 
that,  while  the  poster  was  not  a  photographic  copy  of  his  photograph, 
it  was  taken  from  it  with  slight  changes,  removing  from  view  the 
right  arm,  which  held  a  rose,  and  changing  slightly  the  tilt  of  the'  head 
and  the  outline  of  the  nose,  chin,  and  neck,  and  slightly  lowering  the 
position  of  the  hair,  and  that  in  all  other  respects  the  poster  and 
picture  were  substantially  identical;  and  he  pointed  out  that  the 
position  of  the  left  hand  and  fingers  on  the  waist  and  the  curve  of  the 
h^it  and  other  things  were  identical  with  the  photograph,  and  fur- 
ther testified  that,  in  reproducing  a  picture  in  lithography,  changes  are 
sometimes  made,  and  these  changes  could  have  been  so  produced.  At 
this  point,  the  court  remarked: 

"We  may  have  it  in  the  record  that  the  conrt  can  see  it  is ;  that  it  has  aU 
of  the  essential  features  of  having  been  copied  from  this,  but  not  literally  re- 
produced." 

Nearly  two  months  prior  to  bringing  this  action,  the  attorneys 
for  the  plaintiff  wrote  the  respondents,  stating  that  they  had  written 
Bernstein,  who  represented  the  producers  of  the  film,  informing  him 
that  their  client  objected  to  the  use  of  the  photograph  or  the  re- 
production of  it,  and  demanding  that  all  the  pictures  of  her  be  im- 
mediately withdrawn,  and  that  they  had  received  an  answer  from 
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Bernstein  stating  that  he  had  referred  their  letter  to. the  respondents, 
and  that  the  respondents  had  furnished  him  with  the  design,  and  had 
furnished  the  paper  on  which  the  poster  was  printed,  and  that  before 
taking  any  action  they  would  like  to  know,  among  other  things,  where 
the  respondents  obtained  the  picture  of  the  plaintiff  from  which 
the  reproduction  on  the  posters  was  made,  and  unless  they  received 
an  answer  shortly  they  would  assume  that  the  respondents  did  not 
intend  to  answer,  and  they  demanded  the  discontinuance  of  any  fur- 
ther use  of  the  posters  and  the  destruction  thereof.  The  respondents 
failed  to  answer  that  letter.  Such  failure,  and  the  failure  to  produce 
the  artist  who  prepared  the  posters,  have  an  important  bearing  on 
the  question  of  fact  presented  as  to  whether  respondent,  in  preparing 
the  posters,  used  plaintifi's  photograph,  and  whether  it  was  not  copied 
by  them.  ■  Plaintiff  also  testified  that  a  friend  drew  her  attention  to 
the  poster  on  a  billboard  at  Ninty-Pifth  street,  and  that  she  went 
there  and  examined  it,  and  saw  that  it  was  her  picture.' 

[1,2]  The  learned  trial  court  accepted 'the  testimony  of  Richey  to 
the  effect  that  the  artist  Cassidy,  in  designing  the  poster,  produced  the 
face  of  a  woman  of  his  own  conception  and  imagination,  and  that  he 
did  not  attempt  to  reproduce  the  picture  of  the  plaintiff.  I  am  unable 
to  accept  this  view  of  the  evidence,  and  I  think  the  learned  trial 
court  did  not  attach  sufficient  importance  to  the  failure  of  the  re- 
spondent company  to  produce  the  artist,  who,  it  appears,  was  then 
in  its  employ.  It  was  conceded  that  the  artist  copied  the  hat  and 
costume  worn  by  the  plaintiff,  and  that  he  copied  them 'onto  a  fe- 
male figure,  and  there  is  no  evidence  that  they  were  ever  on  any  other 
woman.  There  being  no  evidence  with  respect  to  where  or  how  the 
artist  obtained  the  copies  of  the  costume  and  hat,  and  it  appearinjg^ 
that  he  has  placed  them  on  the  female  figure  precisely  as  they  were 
worn  by  the  plaintiff,  the  only  reasonable  inference  is  that  the  artist 
must  have  copied  them  from  a  copy  of  the  plaintiff's  photograph, 
and  without  any  proof  of  the  fact  we  are  in  effect  asked  to  infer  that 
the  artist,  having  her  picture  before  him  to  enable  him  to  copy  the  hat 
and  costume,  in  so  doing  covered  up  her  exposed  features  between 
the  hat  and  the  costume,  and  afterwards  drew  only  on  his  imagination 
in  sketching  the  form  and  features  between  them. 

It  is  perfectly  evident  that  he  had  and  used  a  copy  of  the  photo- 
graph, and  that  he  copied  the  features  of  the  plaintiff ;  but,  in  order 
to  make  the  picture  fit  the  subject,  with  the  man  pointing  his  hand 
in  scorn  at  the  woman  and  charging  her  with  shame,  it  was  necessary 
to  tilt  her  head  somewhat  to  put  her  in  an  appropriate  attitude.  If 
the  wholesome  provisions  of  the  Civil  Rights  Law,  upon  which  this 
action  is  based,  can  be  thwarted  by  using  a  portrait  or  picture  with- 
out consent,  provided  some  such  slight  change  in  the  pose  is  made  by 
enlargement  of  the  picture  or  otherwise,  then  the  statute  will  be  of 
little  use,  and  the  purpose  for  which  it  was  enacted  will  be  defeated. 
The  statute  gives  such  a  cause  of  action  to  "any  person  whose  name, 
portrait,  or  picture  is  used  within  the  state  for  advertising  purposes 
or  for  the  purposes  of  trade  without  the  written  consent^'  therefor 
having  been  obtained  as  provided  for  in  the  statute.    The  case,  as  I 
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view  it,  falls  clearly  within  the  provisions  of  the  statute.  The  plain- 
tiff, therefore,  is  entitled  to  an  interlocutory  judgment  for  the  injunc- 
tive relief  prayed  for  and  providing  for  the  assessment  of  her  damages 
by  a  jury. 

It  follows  that  the  findings  of  fact  and  conclusions  of  law  incon- 
sistent with  these  views  should  be  reversed,  and  particularly  specified 
in  the  order,  and  the  judgment  should  be  reversed,  with  costs  to 
appellant,  and  that  findings  and  conclusions  in  accordance  with  these 
views  should  be  made.    Let  the  order  be  settled  on  notice.    All  concur. 


a92  App.  Div.  153)  • 

INVESTMENT  REGISTRY  OF  AMERICA  ▼.  MOORE. 

(Supreme  Court,  Appellate  Division,  First  Department    Majr  28,  ld20.) 

Pleading  <8=s>i42— Counterdaim  held  not  to  state  cause  of  action  agaunst  plain- 
tiff. 

A  counterclaim  which  referred  to  an  exhibit  alleged  to  state  correctly 
the  complicated  dealings  between  plaintiff  and  defendant,  and  specified 
certain  it'ems  therein  showing  sales  and  other  dealings  with  securities 
which  it  claimed  entitled  defendant  to  recover  a  large  sum  from  plaintiff, 
but  without  alleging  that  the  sales  were  by  plaintiff  for  defendant,  or 
that  there  was  any  agreement  between  the  parties,  held  insufficient  to 
state  a  cause  of  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Investment  Registry  of  America  against  George  G. 
Moore.  From  an  order  denying  plaintiff's  motion  for  judgment  on 
the  pleadings,  plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Holm,  Whitlock  &  Scarff,  of  New  York  City  (Victor  E.  Whitiock, 
of  New  York  City,  of  counsel),  for  appellant. 

Felder,  Gilbert,  Campbell  &  Barranco,  of  New  York  City  (Burton 
Smith,  of  New  York  City,  of  counsel),  for  respondent. 

DOWLING,  J.  This  action  is  brought  to  recover  the  sum  of 
$5,000,  on  a  promissory  note  payable  on  demand,'  dated  November 
4,  1918,  made  by  defendant  to  the  order  of  plaintiff  and  which  has 
been  protested  for  nonpayment.  The  answer  of  the  defendant  con- 
tains but  one  denial  of  any  alkgation  of  the  complaint,  viz.  that  there 
now  remains  due  and  unpaid  upon  the  note  the  sum  of  $5,000  princi- 
pal, with  interest  thereon,  and  $1.40  protest  fees.  It  specifically 
admits  the  making  and  delivery  of  the  note  for  value  received  and 
that  it  has  been  protested  for  nonpayment  at  an  expense  of  $1.40. 

The  answer,  however,  undertakes  to  set  up  two  sdleged  counter- 
claims. To  these  plaintiff  has  demurred.  The  second  counterclaim 
has  been  held  to  be  insufficient  and  not  to  state  a  cause  of  action,  and 
from  this  decision  no  appeal  has  been  taken  by  defendant.     The 

^ssFor  other  caBes  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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first  counterclaim  also  fails  to  state  a  cause  of  action.  By  the  fifth 
paragraph  of  /the  answer*,  which  contains  the  first  allegation  of  the 
matters  claimed  to  constitute  a  counterclaim,  reference  is  made  to — 

**E2xliibit  A  statement,  which  he  alleges  on  Information  and  belief  to  be  a  cor- 
rect stajtement  of  his  delving  with  the  plaintiff,  with  th^  exception  of  a  certain 
^5,000  nofe  hereinafter  referred  to." 

Exhibit  A, casts  no  light  whatever  on  what  is  claimed  to  be  the 
nature  of  the  dealings  between  the  parties.  -Equally  indefinite  and 
vague  is  the  remaining  part  of  said  paragraph : 

*  "On  the  14th  da'y  of  May,  1917,  he  began  dealing  with  the  plaintiff.  These 
dealings  were  complicated  and  continued  through  a  long  period." 

What  these  complicated  dealings  were  is  left  to  speculation. 

The  sixth  paragraph  sets  forth  that  certain  securities  listed  in  item 
No.  1  of  Exhibit  A  were  "delivered  to  the  plaintiff,"  but  does  not 
allege  by  whom  of  when.  It  further  alleges  that  "it  was  agreed  that 
plaintiff  should  have  all  amounts  realized  thereon  ovet  and  above 
80  cents  on  the  dollar,"  but  does  not  set  forth  betwten  whom  th& 
agreement  was  made,  nor  how  the  realization  should  be  effected, 
nor  how  plaintiff  was  obligated  to  do  anything  in  the  premises. 

The  seventh  paragraph  alleges — 

"on  information  and  beUef  that  all  of  these  securities  were  sold  for  a  sum  con- 
siderably above  80  cents  on  the  dollar  and  that  there  is  due  him  thereon,  less 
payments  hereinafter  set  forth,  $660,000,  with  interest  amounting  to  $6»958.83." 

There  is  no  allegation  by  whom  the  securities  were  sold,  nor  any 
suggestion  of  any  agreement  binding  on  plaintiff  under  which  the  sale 
was  made  and  pursuant  to  which  any  payment  is  due  him  from 
plaintiff. 

The  eighth  paragraph  alleges  that  the  stock  specified  in  item  No.  2 — 

*'was  delivered  to  the  plaintiff  by  the  defendant,  and  he  alleges  on  information 
and  belief  that  the  same  was  sold  as  therein  appears  for  the  sum  of  $2,000." 

There  is  no  statement  of  any  agreement  under  which  the  stodc  was 
so  delivered,  nor  does  it  appear  that  plaintiff  ever  sold  the  stock  or 
recovered  the  proceeds. 

The  ninth  paragraph  alleges  that  item  No,  3  sets  forth — 

*'a  correct  statement  of  Commonwealth  Power  Ck>mpany  bonds  delivered  to  the 
plaintiff  by  the  defendant,  which  were  to  be  sold  upon  the  same  terms  and  con- 
ditions as  the  Missouri  Metals  Ck)rporation  bonds,  and  he  alleges  on  informa- 
tion and  belief  that  they  were  sold  for  a  considerable  amount  above  80  cents 
on  the  dollar.  There  is  therefore  due  him  for  payments  as  hereinafter  shown 
the  sum  of  $40,480." 

There  is  no  suggestion  h6re  of  the  terms  of  any  agreement  between 
plaintiff  and  defendant  importing  liability  against  the  former,  as 
there  is  also  an  entire  absence  of  any  allegation  showing  the  terms 
and  conditions  of  any  agreement  as  to  the  Missouri  Metals  Corpora- 
tion bonds.  No  facts  are  shown  on  which  any  liability  could  be  pred- 
icated. 

182  N.Y.S.— 28 
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The  tenth  paragraph  states  on  information  and  belief — 

''that  item  No.  4  is  a  correct  statement  of  moneys  received  by  the  plaintiff 
from  the  securities  therein  specified,  and  that  the  sums  in  item  No.  4»  as  stat^ 
are  due  him,  less  payments  hereinafter  shonm." 

But  there  is  no  allegation  that  the  securities  belonged  to  defendant, 
or  that  the  plaintiff  received  them  from  defendant,  or  of  any  agree- 
ment between  them  by  which  plaintiff  became  liable  therefor. 

The  eleventh  paragraph  sets  forth  on  information  and  belief  that — 

"item  No.  5  is  a  correct  statement  of  moneys  recel\ned  as  therein  shown  by  the 
plaintiff  for  the  credit  of  defendant."  • 

But  there  is  no  allegation  that  demand  was  ever  made  for  the 
payment  of  this  sum,  $1,590,  claimed  to  be  coupons  cashed  by  plaintiff 
on  certain  bonds  held  by  a  bank  as  collateral  for  a  loan. 

The  twelfth  paragraph  alleges  that  "item  No.  6  is  a  correct  state- 
ment of  cash  paid  by  the  defendant  to  the  plaintiff'*;  but  there  are 
no  facts  pleaded  as  to  how  or  why  this  payment  was  made,  its  purpose, 
that  plaintiff  was  in  any  way  obligated  to  return  the  sum,  or  that  de- 
mand therefor  has  ever  been  made. 

The  thirteenth  paragraph  sets  forth: 

"Defendant  alleges  that  item  No.  7  is  a  correct  statement  of  the  amounts 
received  by  defendant  from  plaintiff  in  this  connection,  and  he  alleges  on  infor- 
mation and  belief  that  there  is  due  him  under  this  counterclaim  the  sum  of . 
196,438.33.  Defendant's  transactions  began  with  H.  Evan  Taylor.  Incorporat- 
ed; thereafter  the  plaintiff  took  over  all  of  the  assets  of  H.  Evan  Taylor, 
Incorporated,  and  assumed  all  of  their  liabilities.** 

This  paragraph  casts  no  light  upon  the  nature  of  the  transactions 
between  plaintiff  and  defendant  and  in  no  way  supplies  the  missii^ 
allegations  necessary  to  show  a  liability  on  the  part  of  plaintiff  to 
defendant.  The  first  counterclaim,  as  pleaded,  -absolutely  fails  to 
set  forth  any  cause  of  action  against  plaintiff  in  favor  of  defendant 

The  order  appealed  from  will  be  reversed,  with  $10  costs  and 
disbursements,  and  plaintiff's  motion  for  judgment  on  the  pleadings 
granted,  with  $10  costs.    All  concur. 


(102  App.  Dlv.  226) 

In  re  BUNT. 

(Supreme  Court,  Appellate  Division,  First  Department    May  28,  1920.) 

1.  Attorney  and  client  ^=»53 (2)— -Evidence  held  to  establish  attorney's  prep- 
'    aration  of  bo^us  decree. 

In  disciplinary  proceedings  against  an  attorney,  evidence  held  to  cb- 
tablish  that  respondent,  prepared  and  delivered  to  his  client  a  bogus  de- 
cree, for  the  purpose  of  being  used  as  proof  of  an  interlocutory  judgment. 

2.  Attorney  and  client  ^=»41— Preparation  of  bogus  decree  ground  for  disbar- 

ment. 

An  attorney,  who  prepared  and  delivered  to  his  client  a  paper  purport- 
ing to  be  a  certified  copy  of  a  decree  thtit  had  never  been  rendered,  should 
be  disbarred.  In  the  absence  of  rational  explanation. 

^ss>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key- Numbered  Digests  &  Indczea 
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In  the  matter  of  disciplinary  proceedings  against  James  T.  Bunt, 
an  attorney.     Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

Einar  Chrystic,  of  New  York  City,  for  petitioner. 

Stuart  M.  Kofan,  of  New  York  City,  for  respondent 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  at  a 
term  of  the  Appellate  Division,  First  Department,  in  December, 
1908.  It  is  alleged  in  the  petition  that  he  has  been  guilty  of  mis- 
conduct as  an  attorney  at  law  as  follows: 

In  January,  1916,  one  James  W.  Brodbelt  retained  the  respond- 
ent as  his  attorney  in  a  separation  action  brought  against  his  wife, 
Leila  L.  Brodbelt.  The  respondent  commenced  such  action  in  the 
Supreme  Court,  New  York  county,  and  the  defendant  therein  ap- 
peared and  filed  aa  answer,  containing  a  counterclaim  praying  for 
an  absolute  divorce.  The  case  was  placed  on  the  calendar  of  the 
court,  but  has  never  been  brought  to  trial.  On  or  about  May  4, 
1916,  the  respondent  prepared  and  delivered  to  his  client,  James 
W.  Brodbelt,  a  paper  purporting  to  be  a  certified  copy  of  an  inter- 
kKutory  decree  of  absolute  divorce  entered  and  filed  in  the  office  of 
the  clerk  of  New  York  county  in  the  said  action  of  Brodbelt  v. 
Brodbelt.  This  paper  was  prepared  by  the  respondent  and  delivered 
by  him  to  his  client,  for  the  purpose  of  enabling  the  client  to  in- 
duce persons  to  whom  he  might  exhibit  the  same  to  believe  that  an 
interlocutory  decree  of  divorce  had  in  fact  been  made  and  entered 
in  said  action  of  Brodbelt  v.  Brodbelt. 

The  paper  is  properly  backed,  with  an  indorsement  typewritten 
thereon  in  due  form: 

New  York  Supreme  Court, 
County  of  New  York. 

James  W.  Brodbelt.  Plaintiff, 

V. 

Leila  L.  Brodbelt,  Defendant 

Interlocutory  Decree. 


It  is  typewritten,  and  at  the  bottom  of  the  first  page  on  the  side 
bears  written  initials  **M  P  H,"  and  at  its  end  upon  the  side  the 
same  written  initials,  and  concludes  with  the  typewritten  words :  "En- 
ter. M.  L.  E.  J.  S.  C."— and  the  handwritten  words:  "Wm. 
F.  Schneider.  Clerk.  A  copy.  William  F.  Schneider,  Clerk."  It 
has  all  the  indicia  of  a  duly  certified  copy  of  a  duly  entered  decree. 
It  bears  the  heading : 

"At  a  Special  Term,  Part  IV  of  the  Supreme  Court,  held  in  and  for  the 
county  of  New  York,  on  the  4th  day  of  May,  1916.  Present:  Hon.  Mitchell,  L. 
Erlanger,  justice.*' 

It  states,  after  recitals  of  the  appearances  and  pleadings,  as  fol- 
lows: 
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"And  the  plaintiff  having  made  default  in  pleading  to  said  counterclaim  and 
said  cause  having  been  duly  placed  on  the  calendar  of  this  court  and  duly  com 
ing  on  to  be  heard  before  the  court  on  the  4th  day  of  May,  1015,  and  the  plain- 
tiff having  appeared  by  James  T.  Bunt,  his  attorney,  and  the  d^endant  having 
appeared  in  person  and  by  Wei  ton  C.  Percy,  Esq.,  her  counsel,  and  the  prooii 
and  testimony  on  the  part  of  the  defendant  having  been  heard,  and  the  testi- 
mony having  been  reduced  to  writing  and  due  deliberation  having  been  had 
thereon,  and  a  decision  having  been  made  containing  findings  of  fact  and  con- 
clusions of  law,  directing  judgment  accordingly: 

"Now,  on  motion  of  Welton  C.  Percy,  attorney  for  defendant.  It  Ieh- 

"Ordered,  adjudged,  and  decreed  that  the  defendant  is  entitled  to  judgment 
to  be  entered  as  hereinafter  provided : 

"First  Dissolving  the  bonds  of  matrimony  heretofore  existing  between 
plaintiff  and  defendant  because  of  the  adultery  of  the  plaintiff,  and  fre^ng 
the  defendant  from  the  obligations  thereof  and  permitting  the  defendant  to 
remarry,  but  forbidding  the  plaintiff  to  remarry  any  other  person  during  the 
lifetime  of  the  defendant,  except  by  express  permission  of  the  court" 

— followed  by  the  ordinary  provisions  of  an  interlocutory  decree 
of  divorce. 

The  respondent  admits  that  he  himself  typewrote  the  paper  and 
placed  the  written  initials  and  alleged  signature  thereon,  and  that 
his  purpose  was  to  simulate  a  certified  copy  of  an  interlocutory 
decree  duly  entered.  The  questions  of  fact  litigated  before  the 
learned  official  referee,  to  whom  the  proceeding  was  referred, 
were:  First,  how  and  why  the  document  was  manufactured;  and, 
second,  how  it  came  in  the  possession  of  the  complaining  witness, 
James  W.  Brodbelt. 

The  case  of  Brodbelt  v.  Brodbelt  appeared  upon  the  court  cal- 
endar on  April  28,  1916.  It  was  then  adjourned  until  May  3,  1916, 
when  it  appeared  at  the  foot  of  the  calendar,  called  the  waiting 
list,  from  which  cases  were  to  be  taken  for  the  regular  day  cal- 
endar as  required;  the  case  remaining  on  the  waiting  list  until 
May  15,  1916,  when  it  was  again  adjourned.  It  has  never  been 
tried,  and  no  decree  has  ever  been  entered  thereon. 

Brodbelt  testified:  That  he  employed  the  respondent  to  bring 
an  action  against  his  wife  for  separation,  and  paid  him  $150,  $100 
of  which  was  to  be  paid  to  the  attorney  for  his  wife,  and  that  his 
wife  interposed  an  answer,  with  a  counterclaim  for  an  absolute 
divorce.  That  on  May  5,  1916,  respondent  gave  Exhibit  5,  the  de- 
cree in  question,  to  him  on  a  Broadway  car,  and  said :  "Put  it  away, 
and  forget  it,  and  don't  talk  about  it."  He  further  testified  that  re- 
spondent told  how  his  wife  was  dressed  and  how  she  looked  on  the 
witness  stand.  That  he  had  overheard  her  say  to  Mr.  Percy,  that 
she  was  very  glad  that  it  was  all  over,  and  that  the  judge  had  sig- 
nified that  he  only  would  hear  one  witness,  that  other  witnesses  were 
not  necessary.  That  he  discovered  that  this  was  not  a  genuine 
certified  copy  of  a  divorce  decree  either  in  July  or  September,  1916. 
That  he  went  to  the  county  clerk's  office  and  asked  for  the  envelope 
containing  his  case.  He  did  not  find  any  certified  or  any  original 
copy  of  this  decree.  That  he  called  respondent  over  the  telephone  the 
same  day,  and  asked  him  what  he  meant  by  handing  him  a  bogus  de- 
cree, and  that  respondent  replied,  "You  have  been  talking  again,"  and 
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that  he  replied,  "No;  I  have  been  investigating:"  That  tliey  ar- 
ranged to  meet  at  the  county  clerk's  the  next  morning,  and  at  that 
interview  respondent  told  him  to  keep  quiet;  that  a  clerk  across 
the  street  in  the  Hall  of  Records  had  his  decree  under  private  lock 
and  key  as*  a  friend  of  his,  so  there  would  be  no  newspaper  no- 
toriety. That  respondent  then  took  him  across  the  street  to  the 
Hall  of  Records  building  to  the  bureau  of  naturalization.  That 
witness  became  very  much  excited,  and  asked  by  what  right  re- 
spondent took  him  to  that  department  Respondent  stated  that  it 
was  a  friend  of  his  on  a  two  weeks'  vacation,  and  would  witness 
please  wait  until  his  friend  returned,  so  that  he  could  prove  that 
this  clerk  had  kept  this  paper  tmder  cover.  That  witness  told  him 
he  would  not  wait,  but  to  go  with  him  to  the  seventh  floor,  where 
Mr.  Halpin  was,  whom  he  had  called  on  the  day  before.  That  wit- 
ness said:  "Mr.  Halpin,  this  is  the  man  who  I  spoke  to  you  about 
yesterday;  claimed  to  be  your  friend,"  Mr.  Halpin  looked  at  re- 
spondent and  said  he  did  not  know  him;  had  never  seen  him  be- 
fore to  his  knowledge.  Looked  at  the  paper.  Said  he  did  not  ini- 
tial it.  Witness  asked  him  how  he  could  answer  so  quickly,  and 
he  said  because  he  did  not  initial  any  papers  in  this  department 
after  1910;  this  paper  being  dated  1916.  That  respondent  and 
witness  then  went4)ack  to  the  cotm'ty  clerk's  office,  and  that  a  clerk 
there  got  out  the  papers  pertaining  to  that  court,  turned  to  the  index 
file,  and  showed  where  his  case  had  been  adjourned  imtil  October. 
That  respondent  and  witness  then  went  to  Mr.  Percy's  office,  32 
Nassau  street,  the  same  day.  That  he  showed  this  paper,  the  forged 
decree,  to  Mr.  Percy,  who  looked  at  it  and  asked  respondent  what 
it  meant.  He  did  not  reply.  That  respondent  and  witness  quar- 
reled, and  witness  called  him  a  liar.  That  they  then  came  down  to 
the  sidewalk  in  front  of  Mr.  Percy's  office,  whereupon  respondent 
said  to  witness  that  he  prepared  and  forged  this  decree  of  divorce. 
That  respondent  asked  witness  what  he  was  going  to  do  about  it, 
pleading,  on  the  ground  of  his  wife  and  children,  not  to  do  an3rthing. 
That  he  told  respondent  that  he  would  be  back  at  his  office  at  2 
o'clock  to  receive  the  money  he  had  paid  him.  That  after  an  in- 
terview with  Mr.  Duross,  who  was  respondent's  employer,  who  told 
respondent  to  pay  back  to  him  the  money  he  had  received  from  him, 
he  did  receive  the  amount,  namely,  $150,  the  next  day. 

Mr.  Percy  testified  that  the  respondent  came  to  his  office  with 
Brodbelt,  and  introduced  Brodbelt  to  him,  and  that  Brodbelt  took 
a  paper.  Exhibit  5,  out  of  his  pocket,  put  it  down  in  front  of  him, 
and  asked  what  it  was.  That  he  looked  at  it,  and  turned  to  respond- 
ent, and  asked  him,  "What  is  this?"  and  he  replied,  "I  can  see  what 
it  is,"  and  then  respondent  and  Brodbelt  had  a  very  wordy  alter- 
cation in  respect  to  this  paper.     Mr.  Percy  further  testified: 

"The  best  of  my  recollection  is  that  Bunt  said  in  substance  that  the  paper 
had  been  prepared  because  Brodbelt  had  been  continually  annoying  him  by 
questions  in  respect  as  to  when  this  case  was  to  be  tried  and  disposed  of,  and 
that  he  (Mr.  Bunt),  knowing  that  the  case  could  not  get  tri«d  before  the  sum- 
mer vacation,  had  prepared  this  paper  to  keep  Mr.  Brodbelt  quiet  in  the  me-nn- 
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time.    He  had  no  lAtentioii  of  giying  it  to  Brodbelt,  or  letting  It  go  out  ot  his 
possesaion ;  but  he  had  thought  by  this  means  to  keep  Mr.  Brodbelt  quiet'* 

Mr.  Duross  testified  to  the  interview  in  his  office,  when  the  re- 
spondent paid  back  the  $150  to  Mr.  Brodbelt. 

The  respondent  himself  corroborated  the  complaining  witness* 
testimony  as  to  the  making  of  an  appointment  over  the  telephone' 
to  meet  him  at  the  naturalization  office,  the  going  with  him  to  Mr. 
Halptn,  the  interview  with  him  and  Mr.  Percy,  the  interview  with 
Mr.  Duross,  and  the  paying  back  of  the  $150  to  him,  although  con- 
tradicting him  as  to  details.    The  respondent  testified: 

That  he  prepared  Exhibit  5  In  his  oflSce  and  that  Brodbelt  was  present 
**He  came  In  to  see  me ;  his  case  was  on  the  calendar ;  he  knew  it  was  on  the 
calendar  and  published.  He  came  In  to  see  me,  and  asked  me,  'What  Is  next? 
and  I  told  him  that.  In  view  of  the  fact  that  we  were  In  default,  Mr.  Percy 
proceeded  and  took  Judgment  by  default  And  then  he  said,  'What  happens 
then?'  I  stated  that  after  Judgment  by  default  he  has  to  order  the  stenogra- 
pher's minutes  and  prepare  findings  and  prepare  a  Judgment ;  he  is  allowed 
about  10  days  to  do  that.  He  said,  'Supposing,  now,  they  did  appear  In  court, 
and  she  does  not  go  any  further?*  *Well,'  I  stated,  *I  am  attorney  of  record. 
I  suppose  I  can  prepare  a  proposed  finding  and  proposed  Judgment  All  you 
are  Interested  In  Is  the  question  of  alimony.  You  want  a  Judgment  with  no 
alimony?'  I  said:  'I  will  prepare  a  proposed  Judgment.  I  have  that  right  as 
an  attorney,  and  I  will  take  It  up  with  Mr.  Percy,  and  probably  he  will  agree 
to  It,  and  he  will  use  my  proposed  Judgment.'  And  hei^ald — well,  he  didn't 
think  that  was  a  bad  idea.  I  said,  *In  case  she  does  not  move  after  the  trial 
to  have  the  stenographer's  minutes  to  prepare  the  finding  and  a  Judgment, 
why,  I  would  have  to  get  them,  in  order  to  put  the  matter  In  the  form  of  a 
finding  and  Judgment' ;  and  he  had  no  objection  to  that.  So  then  he  got  cu- 
rious as  to  whether  It  would  be  In  a  printed  form  or  In  a  typewritten  form, 
and  I  said,  'Well,  most  of  these  cases  are  by  printed  form,  where  It  Is  by 
default;  but  your  ctfse  Is  a  little  different;  yours  Is  not  a  default  of  the 
defendant  In  printed  form  furnished  by  the  clerk ;  this  will  be  a  Judgment  on 
a  coimterclalm  by  a  defendant,  and  It  will  have  to  be  different,  with  a  lot  of 
different  recitals;'  and  I  said,  'That  Is  the  thing  that  you  will  have  to  get. 
right,  dnd  In  this  case  it  will  have  to  be  typewritten  by  one  of  the  attorneys.'  I 
said,  *Mr.  Percy  is  a  very  decent  fellow;  I  can  talk  to  him;  I  can  prepare 
one  and  take  It  over  to  him.'  So  I  started  In  a  draft  of  the  form  of  Judg- 
ment, and  I  went  to  my  files  and  got  out  a  Judgment  I  had  in  the  Paulus  case, 
where  the  man  prevailed,  and  then  I  went  Into  Mr.  Duross'  file  to  get  a  form 
of  judgment  when  a  woman  prevailed  In  the  action,  so  I  would  get  the 
proper  recitals  and  the  proper  form  of  recitals  and  the  proper  form  of  Judg- 
ment. And  I  took  these  different  forms  of  Judgments  of  Mr.  Duross'  client  and 
my  own,  and  I  drafted  a  proposed  Judgment  as  near  as  I  could  to  what  would 
transpire  by  Mr.  Percy  and  his  witnesses^  etc.,  ou  a  default;  and  then  it 
was  my  idea  to  take  It  over  to  Mr.  Percy  and  see  if  we  could  not  agree  on  the 
proposed  form.  Now,  Justice  Page,  I  believe  was  sitting  in  Part  3,  and  Justice 
Erlanger  In  Part  4,  and  on  these  matrimonial  cases  they  were  sending  in  con- 
siderable to  Judge  Erlanger,  and  I  said,  'Your  case  will  probably  go  In  there, 
because -he  is  handling  these  matters';  the  other  part  was  handling  equity 
cases,  and  was  filled  up;  calendar  part,  and  I  believe  the  otlier  parts,  were 
filled  up,  so  Judge  Erlanger  was  taking  the  cases;  and  I  said,  'He  will  prolv 
ably  be  your  Judge ;  but  It  doesn't  make  any  difference  what  we  put  in  this 
form ;  Mr.  Percy  will  chai]|:e  It  in  the  form  to  conform  to  the  necessary  reci- 
tals; but  we  are  particularly  Interested  in  the  recital  leaving  out  alimony. 
That  is  all  we  are  Interested  In.' " 

As  matter  of  fact  no  default  had  then  occurred,  the  case  was  " 
not  on  the  day  calendar.  Justice  Page  was  not  sitting  in   Part  3, 
nor  was  Justice  Erjanger  sitting  in  Part  4.    The  evidence  proceeds: 


Digitized  by 


Google 


Sup.  Ct)  IN  BE  BtJNT  439 

(182  N.T.S.) 

"Q.  Mr.  Bunt)  did  Mr.  Brod5elt  ask  you  to  prepare  a  decree  of  dirorce?  A. 
Well,  not  in  so  many  words.  He  asked  me  what  it  was  like,  and  what  the 
recitals  would  be,  etc.,  and  wanted  to  see  some  others  I  had  there,  and  instead 
of  showing  him  them  I  said,  'Well,  I  am  attorney  In  this  case ;  I  suppose  I 
can  prepare  a  proposed  decree  and  take  it  over  to  Mr.  Percy  and  get  his  ap- 
proval on  it  ;*  and  without  any  hesitancy  I  sat  down  to  the  typewriting  ma- 
chine and  started  off  a  proposed  decree  as  a  sample  to  show  him,  and  also  so 
as  to  hare  the  necessary  recitals,  to  make  sure  that  the  question  of  alimony 
was  omitted,  and  something  that  would  meet  with  the  approval  of  Mr.  Percy 
as  to  form.  Q.  Did  you  then  prepare  Petitioner's  Exhibit  5?  A.  That  was 
then  prepared.  He  sat  there  while  I  ran  it  oft  on  the  machine.  Q.  Did  Mr. 
Brodbelt  say  what  he  wanted  with  this  paper?  Ai  Not  at  that  time.  The 
way  the  question  came  up  of  what  he  wanted  it  for,  one  of  the  papers  I  bad 
in  the  Paulus  case  was  certified,  and  I  spoke  about  it.  I  said,  'This  one  is  not 
Important,  and  when  you  get  your  final,  that  you  get  certified  to  show  to  the 
marriage  license  clerk — *  He  said,  'What  do  you  mean  by  certified?'  *Why,' 
I  said.  *the  clerk  puts  on  it,  "William  F.  Schneider,  Clerk"— -yes,  "William  F. 
Schneider,  Clerk" ' — and  he  sat  there,  sort  of  curious  about  the  matter,  and  I 
said,  *Yes,  it  has  written  on,  "William  F.  Schneider,  Clerk,"  and  then  a  seal 
is  put  on  it ;'  and  then  he  got  so  curioud  about  the  question  of  what  certifica- 
tion was  that  I  picked  up  a  pen,  and  I  am  a  very  fair  penman,  and  this  other 
one  was  laying  there,  and  I  said,  'William  F.  Schneider,  Clerk,*  and  I  wrote 
it  out  like  that  (Indicating).  Now,  that  is  about  the  same  thing  as  is  on  there. 
Q.  Did  he  ask  you  to  do  that?  A.  He  didn't  ask  me  to  put  •William  F.  Schnei- 
der, Clerk;'  he  asked  me  what  certification  was,  and  what  it  looked  like  certl< 
fied,  and  I  wrote  it  like  the  certification  clerk.  After  I  prepared  it,  it  was 
lying  before  me  on  the  desk,  and  we  continued  talking.  •  •  •  When  he  got 
up  ready  to  leave,  he  picks  up  the  paper,  and  he  started  to  fold  it  up.  and  he 
had  it  just  about  like  this  In  his  pocket  (indicating),  and  I  said,  *Whore  are 
you  going  with  that?'  And  he  said,  *I  want  to  show  it  to  BiUie.'  I  said,  'Oh 
no,  no;  let's  have  that  thing.  I  want  that  paper  back.'  And  he  said.  'Oh. 
forget  about  it.  Whafs  the  matter  with  you?  Don't  cry  over  the  thing.  I 
will  bring  It  down  to  you  to-morrow.'  He  folded  It  np  and  put  it  in  his  pocket. 
That  was  very  late  in  the  afternoon,  about  4  o'clock." 

The  respondent  contradicts  the  complaining  witness  as  to  the  time 
at  which  he  was  with  him  at  Mr.  Percy's  office  and  in  certain  de- 
tails of  his  testimony.  He  also  testified  that  upon  the  night  that,  as 
he  says,  Brodbelt  took  the  paper  from  his  desk,  he  went  to  his 
house  to  recover  it,  but  did  not  succeed  in  getting  it,  and  he  offers 
some  other  testimony  in  support  .of  this  claim.  So  that  as  to 
certain  features  there  were  questions  of  fact  presented;  but  it  is 
beyond  controversy  conceded  by  the  respondent  that,  being  the  at- 
torney of  record  of  a  party  lo  a  divorce  action,  which  had  not  been 
tried,  he  prepared  a  paper  which  simulates  in  every  detail  a  regular 
certified  copy  of  an  interlocutory  decree  of  divorce,  and  that  that 
paper  was  in  the  possession  of  his  client;  that  subsequently  that 
client  accused  him  of  having  delivered  to  him  a  faked  decree,  and 
demanded  back  the  money  which  he  paid  him ;  and  that  after  taking 
the  advice  of  his  employer  he  had  paid  back  that  stlm.  His  explana- 
tion of  how  and  why  this  simulated  certified  copy  of  an  interlocu- 
tory decree  came  to  be  prepared  by  him  is  incredible.  The  exhibit 
itself  is  convincing  refutation  of  respondent's  confused  story  of 
its  manufacture,  first,  that  it  was  prepared  as  a  proposed  decree 
to  be  submitted  to  the  other  side,  and  then  that  it  was  prepared  to 
satisfy  his  client's  curiosity.     It  is  a  complete  paper,  backed  with  a 
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cover,  fully  indorsed,  labeled  ''Interlocutory  Decree,"  and  the  sheets 
fastened  by  eyelets. 

[1]  Upon  a  careful  consideration  of  the  whole  case,  we  agree  with 
the  conclusion  of  the  learned  official  referee,  who  reported : 

"I  am  of  the  opinion  that  the  bogos  decree  was  prepared  by  the  reqM>ndent 
and  delivered  to  Brodbelt,  that  it  might  be  proof  of  an  interlocutory  judgment, 
and  that  Brodbelt  was  cognizant  of  this  purpose.  I  find  the  respondent  guilty 
of  misconduct  as  an  attorney  at  law,  as  charged  in  the  petition." 

[2]  The  respondent  was  not  inexperienced,  having  been  8  years 
at  the  bar  at  the  time  of  this  transaction.  His  confessed  minute- 
ly elaborate  simulation  of  a  certified  copy  of  a  decree  of  the  court 
is  incapable  of  a  rational  and  innocent  explanation.  His  testimo- 
ny, evasive  and  shifty  in  many  particulars,  makes  a  most  unfa- 
vorable impression.  We  are  of  the  opinion  that  it  would  not  be 
safe  to  permit  him  to  remain  in  the  profession,  whose  duties  and  ob- 
ligations he  has  violated.  The  manufacture  and  delivery  of  a  paper 
purporting  to  be  a  certified  copy  of  a  judgment  of  the  Supreme  Court 
is  a  most  serious  oflFense. 

The  respondent  should  be  disbarred.  Settle  order  on  notice.  All 
concur. 


(192  App.  Dlv.  235) 

In  re  B0U6HT0N. 

(Supreme  Court,  Appellate  Division,  First  Department    May  28, 1920.) 

Attorney  and  dlent  ^»44 (2)— Attorney  eonverting  funds  of  client  disbarred. 

An  attorney,  who  converts  the  funds  of  a  client  and  refuses  to  account 
for  the  same,  is  guilty  of  professional  misconduct,  and  should  be  disbarred. 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar 
of  the  City  of  New  York  against  Elbert  S.  Boughton,  an  attorney. 
Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
Elmer  E.  Cooley,  of  New  York  City,  for  respondent 

CLARKE,  P.  J.  The  respondent  was  admitted  to  the  bar  in  No- 
vember, 1898,  at  a  General  Term  of  the  Supreme  Court  held  in  the 
city  of  Rochester,  county  of  Monroe,  and  was  practicing  as  such  in 
the  First  judicial  district  at  the  time  of  the-  transactions  complain- 
ed of. 

The  petition  charges  that  in  the  summer  of  1912  respondent  re- 
quested Rev.  Luther  T.  Townsend,  an  aged  retired  clergyman,  to 
subscribe  for  certain  bonds  of  the  Santo  Domingo  Mining  Company, 
of  which  respondent  was  president.  He  represented  to  Mr.  Town- 
send  that  these  bonds  were  to  be  issued  for  the  purpose  of  building  a 
mill  upon  the  mining  property  of  the  company.  Mr.  Townsend  in- 
formed the  respondent  that  he  had  no  money  to  invest  in  such  bond, 

^s^For  other  cases  see  same  topic  A  KSY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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iut  finally,  at  the  respondent's  suggestion,  Mr.  Townsend  employed 
'  him  to  dispose  of  certain  property  which  he  owned  in  Queens  coun- 
ty, N.  Y.,  with  the  understanding  that  the  respondent  was  to  invest 
the  net  proceeds  of  the  sale  of  this  property  in  the  bonds  of  the 
Sahto  Domingo  Mining  Company,  if  they  were  issued  at  that  tithe, 
or  else  to  pay  over  the  money  to  Mr.  Townsend.  The  respondent  sold 
the  property  and  collected  as  the  net  proceeds  of  the  sale  over  $2,000. 
The  contemplated  bond  issue  was  abandoned,  but  the  respondent,  in- 
stead of  paying  over  the  money  to  Mr.  Townsend,  converted  it  to 
his  own  use. 

In  October,  1915,  Mr.  Townsend  instituted  a  proceeding  against  the 
respondent  for  the  recovery  of  the  money.  This  pi^oceeding  resulted 
in  the  entry  of  an  order  directing  the  respondent  to  pay  to  Mr.  Town- 
send  the  sum  of  $2,074.82.  Upon  his  failure  to  comply  with  the  terms 
of  this  order,  an  order  was  entered  adjudging  him  guilty  of  con- 
tempt of  court,  and  he  was  taken  into  custody  and  lodged  in  the 
Ludlow  Street  Jail,  from  which  he  was  released  upon  fhe  filing  of 
a  bond.  The  respondent  appealed  to  the  Appellate  Division  from  the 
order  directing  him  to  pay  over  the  money,  but  this  appeal  was  dis- 
missed. He  thereafter  appealed  to  the  Court  of  Appeals,  but  this  ap- 
peal was  also  dismissed. 

The  learned  official  referee  states  in  his  report,  that  the  evidence 
establishes  the  request  and  solicitation  by  the  respondent  for  the  sub- 
scription for  the  purpose  named,  his  collection  of  the  proceeds  of  prop- 
erty to  be  disposed  of  by  him,  the  abandonment  of  the  contemplated 
bond  issue,  the  failure  of  the  respondent  to  return  the  money  to  Town- 
send,  and  his  refusal  to  account  to  him  when  requested.  He  further 
states  in  his  report  that,  although  the  order  in  the  summary  proceeding 
was  not  of  itself  res  adjudicata  to  the  whole  of  the  present  proceed- 
ing, upon  the  evidence  before  him  it  must  be  held  to  have  been  a 
determination  that  the  respondent  was  liable  to  Townsend  for  the 
repayment  of  the  sum  of  $2,074.82.  In  addition  thereto,  the  conver- 
sion of  said  sum  and  the  respondent's  refusal  to  account  have  now 
been  independently  established,  and  even  shown  by  the- answer  and  the 
cross-examination  of  the  respondent,  and  he  concludes  that  the  con- 
version charged  has  been  fully  established,  and  that  the  respondent 
has  been  guilty  of  professional  misconduct  in  the  matter. 

A  careful  consideration  of  the  testimony  and  the  briefs  submitted 
convinces  us  that  the  finding  of  the  learned  official  referee  was  entirely 
justified,  and  that  there  is  no  escape  from  the  conclusion  that  the 
respondent  was  guilty  of  conversion. 

It  follows  that  he  should  be  disbarred.  Settle  order  on  notice.  All 
•concur. 
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COHEN  ▼.  MARGOUES*  * 

(Supreme  Court,  Appellate  Biyislon,  First  Department    May  28,  1820.) 

1.  Landlord  and  tenant  €zs>44(l)— Intent  of  covenant  must  be  aseertained 

from  lea«e  and  cfaisumstanees. 

The  Intention  of  the  parties  as  to  the  scope  of  a  lease  coyenant  that 
the  lessee  must  bear  the  expense  of  compliance  with  any  regulations  of 
federal,  state,  county,  or  municipal  authority  must  be  ascertained  from 
the  provisions  of  the  lease  and  the  circumstances  affecting  the  uses  to 
which  the  building  was  to  be  put. 

2.  Lduidlord  and  tenant  ^=>152C4)-— Covenant  held  to  require  lessee  to  pay  for 

fire  escape  required  by  fire  department. 

In  view  of  lease  obligating  lessee  to  do  many  acts  ordinarily  ddvolying 
on  landlord,  covenant  that  lessee  would  .promptly  comply  with  all  laws 
and'  regulations  pursuant  to  federal,  state,  county,  or  municipal  authority 
held  to  obligate  the  lessee  to  pay  for  construction  of  a  fire  escape  required 
by  the  fire  department  of  the  city  of  New  York,  pursuant  to  Liabor  Law, 
§  79b  (4>. 

Dowling  and  Merrell,  JJ.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  William  N.  Cohen  against  Edward  Margolies.  From 
a  determination  for  plaintiff,  defendant  appeals.    Affirmed. 

See,  also,  107  Misc.  Rep.  480,  177  N.  Y.  Supp.  694. 

Argued  before  CLARKE,  P.  J.,  and  DDWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

*    Nathan  G.  Goldberger,  of  New  York  City  (Paul  M.  Crandell  and 
Emil  Frankel,  both  of  New  York  City,  on  the  brief),  for  appellant. 
Goldsmith,  Cohen,  Cole  &  Weiss,  of  New  York  City  (Harry  J^ 
Leffert,  of  New  York  City,  of  counsel),  for  respondent/ 

GREENBAUM,  J.  The  action  is  based  upon  the  covenants  of  a 
lease  entered  into  between  the  plaintiff  as  landlord  and  the  defend- 
ant as  one  of  the  tenants,  in  which  the  latter  covenanted  that — 

"They  will  protnptly  comply  with  each,  every,  and  all  laws,  orders,  regula- 
tions, and  notices  made  by  or  pursuant  to  any  federal,  stater  county,  or  munici- 
pal  or  other  lawful  authority,  in,  upon,  appertaining  to,  or  affecting  said  de- 
mised premises,  or  their  appurtenances,  at  their  own  sole  cost  and  expense^ 
and  will  pay  all  fines  and  penalties  Incurred  by  the  said  premises,  or  by  tho 
parties  of  the  first  part  or  second  part  hereto,  which  may  be  imposed  by 
reason  of  any  failure,  actual  or  alleged,  on  either  of  their  parts  thus  promptly 
to  comply  with  and  execute  the  same,  and  further  covenant  and  agree  tbtat 
they  will  not  permit  the  said  premises  to  be  or  remain  in  a  condition  that  may 
be  deemed  noxious  or  injurious  to  those  within  the  property  or  neighboring 
persons,  or  for  any  purpose  or  occupation  which  may  be  deemed  extrahazard- 
ous by  reason  of  fire.*' 

The  lease  was  made  on  the  7th  of  September,  1910.  On  August 
29,  1917,  plaintiff  received  a  notice  from  the  bureau  of  fire  prevention 
of  the  fire  department  of  the  city  of  New  York,  requiring  the  doing 
of  certain  work  upon  the  premises.  A  copy  of  this  notice  was  prompt- 
ly transmitted  to  the  defendant.    The  notice  was  subsequently  amend- 

'^;=:»For  other  cases  see  same  topic  &  KEY^NUMBER  in  all  Key-Numbered  Dieests  &  Indexed 
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ed  by  the  board  of  standards  and  appeals,  of  which  def  endairt  was  also 
'  duly  advised.    The  amended  notice  provided  as  follows : 

"1.  Provide  a  60-degree  iron  stairway  in  the  rear  from  the  fourth  story  to 
the  roof  of  the  two-story  extension,  and  from  the  foot  of  the  stairway  provide 
a  double  thickness  of  26-gauge  metal  4  feet  wide  placed  on  the  rodf  of  the 
two-story  extension,  and  provide  a  60-degree  Iron  stairway  from  the  roof  of 
the  two-story  extension  to  the  yard,  and  provide  a  balcony  at  the  second 
story  serving  as  egress  from  the  factory,  with  a  60-degree  stairway  direct  to 
yard,  and  make  the  window  in  the  first  story  at  the  fire  escape  fireproof  self- 
closing." 

The  order  also  provided  for  a — 

"stationary  Iron  ladder  leading  to  the  scuttle  opening  in  the  roof;  also  a  goose- 
neck ladder  from  the  rear  balcony  to  the  roof." 

Defendant  failed  to  comply  with  the  order.  The  plaintiff  was  serv- 
ed with  a  summons  requiring  him  to  show  cause  why  he  should  not 
pay  a  penalty  fgr  failure  to  comply  with  the  order.  The  court  pro- 
ceedings were  adjourned  from  time  to  time,  and  on  or  about  Feb- 
ruary S,  1919,  plaintiff  notified  defendant  that  in  consequence  of  his 
failure  to  comply  with  the  order  he  would  immediately  proceed  to 
have  the  work  done  and  hold  defendant  liable  therefor  under  the 
terms  of  the  lease.  This  action  is  brought  to  recover  the  reasonable 
costs  incurred  in  complying  with  the  order  of  the  fire  department. 
The  order  shows  upon  its  face  that  it  was  made  pursuant  to  the  re- 
quirements of  the  Labor  Law  (Consol.  Laws,  c.  31)  §  79b  (4). 

The  covenant  in  its  terms  is  broad  and  all-embracing.  It  contains 
no  exceptions.  The  courts  have  nevertheless  held,  in  construing  sim- 
ilar covenants,  that  they  did  not  apply  to  substantial  and  expensive  al- 
terations or  repairs  which  involved  structural  parts  of  the  building, 
such  as  the  rebuilding  of  walls  or  foundations  (Warrin  v.  Haverty, 
159  App.  Div.  840,  144  N.  Y.  Supp.  1004),  nor  to  "extraordinary 
and  expensive  alterations"  made  necessary  by  statutes  or  regulations 
enacted  subsequent  to  the  time  when  the  lease  was  made  (Herald 
Square  Realty  Co.  v.  Saks  &  Co.,  216  N.  Y.  427,  432,  433,  109  N.  E. 
545).  These  conclusions  were  based  upon  the  theory  that  such  work 
could  not  have  been  within  the  contemplation  of  the  parties  to  the 
lease.  Speaking  of  such  a  covenant  it  was  truly  observed  in  Herald 
Square  Realty  Co.  v.  Saks  &  Co.,  supra : 

"It  is  impossible,  of  course,  to  lay  down  a  general  rale  that  wlU  precisely 
fit  all  cases." 

[1]  The  intention  of  the  parties  as  to  the  scope  of  such  a  cove- 
nant must  be  ascertained  from  the  provisions  of  the  lease  and  the 
circumstances  affecting  the  uses  to  which  the  building  was  to  be  put. 
Instances  in  which  the  courts  have  held  the  tenant  to  be  bound  to 
erect  fire  escapes  under  a  similar  covenant  are  Jacobs  v.  McGuire, 
77  Misc.  Rep.  119,  136  N.  Y.  Supp.  64,  and  Pross  v.  Excelsior  Clean- 
ing &  Dyeing  Establishment  Co.,  Inc.,  110  Misc.  Rep.  195,  179  N. 
Y.  Supp.  176, 

In  order  to  determine  whether  the  defendant  was  obligated  to  erect 
the  fire  escape  under  discussion,  it  becomes  necessary  to  analyze  the 
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lease  signed  by  him  and  the  character  of  the  building  before  and  after 
its  erection.  It  is  evident,  from  a  reading  of  the  pleadings  and  of 
what  transpired  upon  the  trial,  that  at  the  time  of  the  making  of  the 
lease  the  buildings  were  being  used  for  residential  purposes,  and  that 
at  the  time  when  the  orders  of  the  fire  department  were  issued  they 
had  been  transformed  into  buildings  intended  for  commercial'  and 
residential  uses. 

The  original  term  of  the  lease  was  for  ten  (10)  years.  It  con- 
tained carefully  considered  provisions  for  an  extended  term  of  11 
years.  The  tenants  were  obligated  to  pay  all  taxes  and  assessments 
and  all  Cfoton  water  rents  and  meter  charges,  ordinary  as  well  as 
extraordinary.  The  tenants  also  covenanted  to  make  "all  sudi  repairs 
as  shall  be  necessary  to  properly  uphold,  maintain,  and  preserve  the 
said  premises,  and  that  all  such  repairs  ^hall  be  fully  equal  to  the  orig- 
inal in  class  and  quality."  The  use  of  the  premises  was  limited  to 
residential  or  mercantile  purposes. 

Under  the  eighth  paragraph  of  the  lease  it  was  provided : 

*'That,  in  case  the  building  or  buildings  erected  on  the  said  premises  hereby 
leased  shall  be  partiaUy  damaged  by  fire,  the  same  shall  be  repaired  as  speedily 
as  possible  at  the  expense  of  the  parties  of  the  second  part  (the  tenants) ; 
that,  in  case  of  the  total  destruction  of  the  premises,  the  same  shaU  be  rebuilt 
as  hereinafter  provided  for,  and,  notwithstanding  any  such  total  or  i>artial  de- 
struction, this  lease  shall  continue  for  the  balance  of  the  term  herein  provided 
for,  unless  sooner  terminated  by  the  party  of  the  first  part  by  reason  of  any 
violations  thereof  by  'the  parties  of  the  second  part.  In  case  of  the  total  de- 
struction of  any  of  the  buildings  erected  upon  the  said  premises,  said  parties 
of  the  second  part  shall  erect  a  new  building  or  buildings  in  place  thereof 
at  a  cost  of  at  least  the  amount  collected  from  the  various  insurance  companies 
insuring  the  said  premises  for  the  benefit  of  either  the  party  of  the  first  part 
or  the  parties  of  the  second  part,"  etc. 

Under  paragraph  eleventh,  it  was  agreed  that  the  landlord  will  keep 
the  premises  insured — 

*'ln  companies  satisfactory  to  him  for  the  sum  o;C  $50,000  at  the  expense  of 
the  parties  of  the  second  part,  who  shaU  promptly  pay  the  premiums  upon 
any  and  all  such  policies  to  the  party  of  the  first  part  or  the  insurance  com- 
panies," etc. 

The  nineteenth  paragraph  of  the  lease  provides  for  improvements  to 
be  made  by  the  tenants  at  their  sole  cost  and  ejcpense  of  the  value  of 
not  less  than  the  sum  of  $15,000,  couprfed  with  the  further  agreement 
on  their  part  that  they  will — 

"execute  and  deliver  to  the  party  of  the  first  part  a  bond  with  good  and  suffi- 
cient surety  or  sureties  to  be  approved  by  the  imrty  of  the  first  part,  in  the 
penal  sum  of  $7«500,  to  insure  the  imrty  of  the  first  part  against  loss  by  reason 
of  any  lien  or  liens  which  may  be  filed  against  said  property." 

It  was  also  therein  covenanted: 

"That  all  alterations  and  improvements  made  in  the  said  premises  shall  be 
in  accordance  with  plans  and  specifications  tiled  with  and  approved  by  the 
building  department  of  the  city  of  New  York  or  such  oHier  department  or 
bureau  as  may  have  Jurisdiction  in  relation  to  such  alterations  and  improve- 
ments and  all  such  plans  and  specifications  are  to  be  first  submitted  to  and 
approved  by  the  party  of  the  first  part" 
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[2]  We  thus  find  a  lease  between  the  parties  in  whidi  the  tenants 
obligated  themselves  to  da  many  acts  which  ordinarily  devolve  apon 
the  landlord.  The  order  for  the  fire  escapes  was  given  under  section 
79b  (4).  That  section  in  terms  is  applicable  to  a  factory  building, 
from  which  we  may  infer  that  the  premises  in  question  had  been  al- 
tered by  the  tenants  for  factory  uses,  and  that  the  alterations  were 
in  fact  made  pursuant  to  the  provisioqjf  of  the  lease.  Considering  all 
the  various  provisions  in  the  lease  to  which  reference  Has  been  made, 
particularly  those  relating  to  the  rebuilding  of  the  premises  in  case  of 
partial  or  total  destruction  of  the  premises,  it  seems  clear  that  the 
covenant  should  be  so  construed  as  to  make  it  obligatory  upon  the 
defendant  to  comply  with  the  order  of  the  fire  department  previously 
described.  The  failure  of  the  defendant  to  comply  with  the  order 
entitled  plaintiff  to  recover  the  reasonable  amount  which  he  expended 
in  doing  the  work. 

The  determination  of  the  Appellate  Term  is  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  SMITH,  J.,  concur. 

DOWLING,  J.  (dissenting).  On  September  7,  1910,  plaintiff  as 
landlord  and  defendants  as  tenants  entered  into  an  indenture  of  lease 
whereby  the  landlord  leased  to  the  defendants  certain  parcels  of  prop- 
erty in  the  borough  of  Manhattan,  city  of  New  York,  known  as  Nos. 
117,  119,  121  West  Forty-Seventh  street,  for  the  term  of  10  years 
from  midnight  of  October  31,  1910.  The  said  lease  contained  the  fol- 
lowing provision : 

"Second.  The  parties  of  the  second  part  further  agree  and  covenant  that 
they  will  promptly  comply  with  each,  every,  and  all  laws,  orders,  regtilations, 
and  notices  made  by  or  pursuant  to  any  federal,  state,  county,  or  municipal 
or  other  lawful  authority,  in,  upon,  appertaining  to,  or  affecting  the  said  de- 
mised premises  or  their  appurtenances,  at  th^r  own  sole  coat  and  expense,  and 
will  pay  aU  fines  and  penalties  incurred  by  the  said  premises  or  by  the  par- 
ties of  the  first  part  or  second  part  hereto,  which  may  be  imposed  by  reason 
of  any  failure,  actual  or  alleged,  on  either  of  their  parts,  thus  promptly  to 
comply  with  and  execute  the  same,  and  farther  covenant  and  agree  that  they  ' 
will  not  permit  the  said  premises  to  be  or  remain  in  a  condition  that  may  be 
deemed  noxious  or  injurious  to  those  within  the  property  or  neighboring  per- 
sons, or  for  any  puri)ose  or  occupation  which  may  be  deemed  extra  hazardous 
by  reason  of  fire." 

The  tenants  entered  upon  possession  of  the  premises  and  remained 
in  possession  thereof  until  the  time  of  the  conjmencement  of  this 
action.  On  August  29,  1917,  the  bureau  of  fire  prevention  of  the  fire 
department  of  3ie  city  of  New  York  sent  the  landlord  a  notice  re-  ^ 
quiring  that  an  outside  iron  balcony  fire  escape  be  built  on  the  prem- 
ises; that  the  interior  stairway  be  extended  to  the  roof;  that  the 
interior  staircase  be  inclosed  in  compliance  with  the  Labor  Law  of 
the  state  of  New  York,  and  containing  a  notice  that  a  prosecution  for 
the  violations  therein  mentioned  would  be  commenced  unless  said 
violations  were  removed  within  30  days.  Plaintiff  caused  said  no- 
tice to  he  sent  about  September  1,  1917,  to  defendant  Margolies  with 
a  request  that  the  tenants  comply  therewith.  Subsequently  said  notice 
was  amended  by  the  board  of  standards  and  appeals  and  notice  given 
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to  the  landlord  by  said  bureau  of  fire  prevention  of  the  pendency  of 
amended  orders  in  the  following  form: 

"A  search  of  our  records  Indicate  that  the  following  order  is  pending  against 
the  above  premises: 
"Order  No.  65721  LD. 

•*1.  Provide  a  60-degree  iron  stairway  in  the  rear  from  the  fourth  story  to 
the  roof  of  the  two-story  extension,  and  from  the  foot  of  the  stairway  provide 
a  double  thickness  of  26-gauge  nfttal  4  feet  wide  placed  on  the  roof  of  the 
two-story  extension,  and  provide  a  60-degree  iron  stairway  from  the  roof 
of  the  two-story  extension  to  the  yard,  and  provide  a  balcony  at  the  second 
story  serving  as  egress  from  the  factory,  with  a  60-degree  stairway  direct  to 
yard,  and  make  the  window  in  the  first  story  at  the  fire  escape  fireproof  self- 
closing. 

'*2.  Provide  a  stationary  iron  ladder  leading  to  the  scuttle  opening  In  the 
roof,  also  a  gooseneck  ladder  to  be  provided  from  the  rear  balcony  to  the  roof. 

"The  foregoing  will  not  operate  to  prevent  the  issuance  and  service  of  ad« 
ditlonal  orders  in  the  future,  if  they  are  deemed  necessary. 

"Respectfully,  Bureau  of  Fire  Prevention, 

"By  W.  F.  Doyle,  Chief.    H.  K." 

Of  these  amended  orders  notice  was  giveh  to  the  defendant  Mar- 
golies,  with  a  request  that  the  tenants  comply  therewith.  On  January 
3,  1919,  the  plaintiff  was  served  with  a  summons  directing  him  to 
attend  at  the  Municipal  Court  in  the  Municipal  Building,  borough  of 
Manhattan,  on  January  7th,  and  show  cause  why  he  should  not  be 
compelled  to  pay  a  penalty  for  failure  to  comply  with  the  aforesaid 
orders.  Adjournments  were  given  from  time  to  time  until  February 
3,  1919,  at  which  lime,  and  after  an  adjournment  had  been  given  to 
March  3d,  the  assistant  corporation  counsel  announced  that  this  would 
be  the  last  adjournment  granted,  and  unless  much  orders  were  com- 
plied with  a  fine  would  be  imposed  upon  the  landlord,  of  all  of  which 
Margolies  had  notice.  Meantime,  and  on  December  30,  1918,  the 
landlord  had  notified  the  defendants  that,  unless  work  was  commenced 
by  the  tenants  to  comply  with  the  orders  not  later  than  January  13, 
1919,  the  landlord  would  proceed  to  have  the  work  done  for  the  ac- 
count of  the  tenants.  The  tenants,  however,  did  not  commence,  or 
cause  to  be  commenced,  the  work  on  said  premises  in  compliance  with 
such  orders,  and  on*  February  5,  1919,  the  landlord  notified  the  de- 
fendant Margolies  that,  inasmuch  as  the  tenants  had  failed  to  com- 
mence work  in  compliance  with  the  orders,  the  landlord  had  instructed 
a  contractor  to  proceed  with  the  work  at  a  cost  of  $675,  and  the  lat- 
ter would  hold  the.  tenants  liable  for  payment  for  said  work.  The 
said  work  was  performed  by  the  contractor,  who  delivered  to  the 
landlord  a  notice  from  the  fire  department  of  the  city  of  New  York 
that  the  orders  had  been  dismissed  on  the  records  of  the  department, 
and  thereafter,  and  about  March  10,  1919,  the  landlord  paid  the  con- 
tractor $675  for  the  work,  which  sum  the  tenants  have  refused  to 
repay,  although  demand  therefor  has  been  made. 

The  lease  in  question  contains  no  restriction  upon  the  use  of  the 
premises,  save  that  they  should  not  be  used  for  any  other  than  legiti- 
mate and  law-abiding  purposes,  and  for  residential  or  mercantile  uses, 
and  that  they  would  not  be  used  for  any  other  purpose  or  in  any  man- 
ner that  may  be  injurious  or  destroy. their  value.    It  also  contains  a 
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covenant  that  the  tenants  would  not  make  any  alterations  in  the 
building  which  should  lessen  their  rental  value  in  the  opinion  of  the 
landlord,  and  would  not  make  any  alterations  therein  without  his  writ- 
ten consent  first  had  and  obtained.  It  is  further  provided  diat  all  al- 
terations, additions,  and  improvements  of  any  and  every  name,  na- 
ture, and  description,  fixtures  and  otherwise,  which  may  be  put  upon 
said  premises  or  any  part  thereof  during  the  term  of  the  lease,  shall 
thereby  become  and  remain  the  property  of  the  landlord,  except  trade 
fixtures. 

The  record  shows  that,  at  the  time  the. fire  escapes  were  installed, 
the  ground  floor  of  the  building  No.  117  West  Forty-Seventh  street  was 
occupied  as  a  restaurant,  the  next  floor  as  a  factory,  and  the  two 
upper  floors  were  bachelor  apartments.  The  lease  contains  a  clause 
that  improvements  were  to  he  made  upon  the  premises  at  the  sole  ex- 
pense of  the  tenants,  to  cost  not  less  than  $15,000,  and  to  be  finished 
not  later  than  January  1,  1911 ;  but  what  the  nature  of  the  tendencies 
in  these  buildings  was  before  the  lease  to  defendants  does  not  appear. 
There  is  absolutely  no  evidence  to  show  that  the  requirement  for  the 
erection  of  the  fire  escapes  was  due  in  any  manner  to  the  improve- 
ments in  the  building  made  by  the  tenants,  or  to  the  nature  of  their  use 
thereof.  There  is  no  suggestion  that  the  buildings  were  in  any  way 
used  by  the  tenants  or  their  subtenants  in  contravention  of  the  terms 
of  the  lease.  These  fire  escapes  consisted  of  a  balcony  at  the  fourth 
story,  with  a  gooseneck  ladder  to  the  roof;  a  6tf-degree  stairway  to 
the  third-story  extension,  and  a  flame  shield  from  this  stairway  to  the 
platform  at  uie  third-story  extension;  a  stairway  down  to  the  sec- 
ond story,  and  from  the  second  story  to  the  yard.  There  is  also  a 
scuttle  ladder, from  the  top  floor  inside  to  the  roof;  also  one  window 
at  the  first  story  was  fireproofed,  by  covering  the  old  frame  with 
galvanized  iron  and  putting  in  a  new  fireproof  sash.  The  fire  escapes 
have  iron  brackets  hanging  to  the  wall,  and  they  were  all  anchored 
to  the  wall  by  means  of  a  bolt  coming  through  the  wall  and  a  steel  plate 
on  the  inside  up  against  the  brick  wall.  This  steel  plate  was  12x12 
or  8x8,  and  the  brackets  were  filled  in  with  cement.  These  construc- 
tions concededly  are  meant  to  be  permanent,  and  in  fact  become  a 
part  of  the  building  itself. 

I  deem  it  to  be  settled  law  in  this  state,  since  the  decision  in 
Herald  Square  Realty  Co.  v.  Saks  &  Co.,  215  N.  Y.'  427,  109  N.  E.  545, 
that  structural  changes  or  structural  repairs  in  a  building  are  not 
to  be  paid  for  by  the  tenant  under  such  general  clauses  as  are  con- 
tained in  the  lease  in  question.  To  extend  the  burden  upon  the  ten- 
ant beyond  ordinary  repairs,  so  as  to  make  him  liable  to  comply  with 
orders  of  the  mumcipal  departments  or  other  authorities,  which  re- 
quire the  making  of  structural  and  permanent  changes  in  the  build- 
ing itself,  there  must  be  direct,  plain,  and  unmistakable  language  con- 
tained in  the  lease.  Such  a  rule,  exempting  a  tenant  from  liability 
for  making  structural  changes  in  a  building,  was  laid  down  in  Warrin 
V.  Haverty,  159  App.  Div.  840,  144  N.  Y.  Supp.  1004,  and  was  re- 
iterated in  Younger  v.  Campbell,  177  App.  Div.  403,  163  N.  Y.  Supp. 
609,  and  Harburger  v.  Campbell,  177  App.  Div.  409,  163  N.  Y.  Supp. 
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613,  and  Bubeck  v.  Farmers'  Xoan  &  Trust  Co.,  180  App.  Div.  542, 
167  N.  Y.  Supp.  1049.  The  rule  was  again,  applied  in  Higgins  v. 
Carter's  Ink  Co.,  226  N.  Y.  642,  123  N.  E.  869,  affirming  without 
opinion  an  affirmance  by  this  court  178  App.  Div.  889,  164  N.  Y. 
Supp.  1095,  of  a  directed  verdict  for  the  tenant. 

A3  it  does  not  appear  that  the  requirement  for  the  erection  of  the 
fire  escape  in  question  was  in  any  way  due  to  the  nature  of  the  use  of 
these  buildings  by  the  tenants  nor  that  the  tenants  had  in  any  way 
violated  the  terms  of  the  lease  to  them,  and  as  the  work  directed 
to  be  done  constituted  a  structural  change  permanent  in  its  nature  and 
becoming  a  part  of  the  realty,  and  as  the  provisions  of  the  lease  do 
not  cast  the  burden  to  make  such  changes  on  the  tenants,  I  am  of 
the  opinion  that,  under  the  imiform  decisions  of  this  court  in  recent 
years,  the  tenant  was  not  chargeable  with  the  cost  of  doing  this  work, 
and  that  the  determination  appealed  from  should  therefore  be  re- 
versed, with  costs,  and  the  complaint  dismissed,  with  costs. 

MERRELL,  J.,  concurs. 


(191  App.  Div.  701) 

PEOPLE  ex  rel.  SOCIETB  ANONYME  DES  AN€IENS  ETABUSSB- 

MBNTS,  E.  &  E.  CHAPAL  FBEKE8  &  CIB.,  t.  KNAPP  efe  al.. 

State  Tax  Commissioa. 

(Supreme  CJourt,  Appellate  Division,  Third  Department    May  5,  1920.) 

Taxation  ^^376(1)— Accounts  for  goods  both  manufactured  and  sold  within 
state  should  not  be  duplicated  in  determining  income  as  basis  of  fraochlBO 
tax. 

Under  Tax  Law,  f  214,  as  added  by  Laws  1917,  c  726,  proylding  tbat 
accounts  receivable,  to  determine  income  or  franchise  tax,  Include  ac- 
^K)unts  for  property  sold  within  the  state  and  property  manufactured 
within  the  state,  it  was  error  to  determine  the  tax  by  charging  the  cor- 
poration with  the  same  account,  both  as  an  account  for  goods  manufacture 
ed  and  as  account  for  goods  sold  within  the  state. 

Certiorari  by  the  People,  on  relation  of  the  Soci^te  Anonyme  Des 
Anciens  fitablfssements,  E.  &  E.  Chapal  Freres  &  Cie.,  against  Walter 
H.  Knapp  and  others,  constituting  the  State  Tax  Commission,  to  re- 
view a  determination  of  said  Tax  Commission.  Determination  re- 
versed, and  matter  remitted  to  the  Commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

George  W.  Olvany,  of  New  York  City,  for  relator. 
Charles  D.  Newton,  Atty.  Gen.  (C  T.  Dawes,  of  Albany,  of  coun- 
sel), for  State  Tax  Commission. 

HENRY  T.  KELLOGG,  J.  The  relator  asserts  that  the  state  tax 
commission,  in  computing,  for  the  purpose  of  laying  a  franchise 
tax  under  chapter  726  of  the  Laws  of  1917,  that  share  of  the  net 
income  of  relator  which  was  derived  from  sources  within  the  state, 
did  not  correctly  apply  the  formula  prescribed  by  section  214  of  that 
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law  for  its  ascertainment.  Under  that  section  the  taxable  net  income 
of  a  corporation  bears  such  proportion  to  its  total  net  income  as  the 
ratio  which  a  sum,  obtained  by  the  addition  of  amounts  representing 
the  monthly  value  of  the  real  and  personal  property  of  the  corporation 
within  the  state,  the  monthly  value  of  its  accounts  receivable  from 
state  sources,  and  the  average  value  of  its  corporate  stocks  allocated 
to  the  state,  bears  to  the  sum  of  the  monthly  values  of  all  its  tangible 
property,  wherever  located,  its  accounts  receivable,  however  derived, 
and  its  corporate  stocks,  allocated  to  whatever  furisdiction.  The  ac- 
counts receivable,  which  are  made  a  part  of  tlie  third  term  of  the 
proportion,  are  thus  described: 

"2.  The  average  monthly  value  of  bUls  and  accounts  receivable  for  (a) 
tangible  personal  property  sold  from  its  stores  or  stocks  within  the  state,  (b) 
tangible  personal  property  manufactured,  or  shipped  from  within  the  state, 
and  (c)  services  performed  within  the  state." 

The  accounts  for  the  fourth  term  are  described  in  identical  language, 
except  that  the  property  specified  includes  that  sold,  manufactured, 
and  shipped  at  places  outside  the  state,  as  well  as  at  places  within  the 
state,  and  the  services  specified  include  services  wherever  performed. 

In  the  case  of  this  relator  it  so  happens  that  a  large  portion  of  its 
accounts  receivable  are  for  goods  "manufactured  or  sold  from  within 
the  state,"  and  that  these  goods  are  likewise  "sold  from  its  stores  or 
stocks  within  the  state."  Accordingly  the  state  tax  commission,  in 
making  the  figures  for  the  proportion,  used  the  accounts  receivable  for 
these  goods  both  under  item  "a"  and  under  item  *'b"  in  each  term  of 
the  second  ratio,  thus  duplicating  the  accounts,  with  a  result  which, 
owing  to  the  large  sales  made  by  the  relator  within  the  state,  has 
been  greatly  to  its  disadvantage.  In  other  cases  it  might  well  happen 
that  corporate  receipts  from  sales  outside  the  state  would  prove  to 
be  large,  while  receipts  for  sales  within  the  state  would  be  small, 
in  which  cases  duplications,  such  as  made  here,  would  be  distinctly 
disadvantageous  and  unfair  to  the  state.  It  cannot  be  reasoned, 
therefore,  that  these  duplications  were  provided  for  intentionally, 
in  order  to  serve  the  self-interest  of  the  state.  Indeed,  no  reason 
or  theory  can  be  advanced  which  would  make  the  method  of  com- 
putation employed  other  than  a  senseless  and  arbitrary  scheme  of 
calculating  state-earned  net  income. 

Nor  does  it  seem  to  me  that  a  proper  reading  of  the  section  requires, 
or  even  permits,  the  method.  Its  terms  provide  for  calculating  ac- 
counts and  bills  receivable  derived  from  three  sources,  and,  as  these 
sources  are  separately  classified  under  the  separate  headings  of  "a," 
"b,"  and  "c,"  the  conclusion  is  unavoidable  that  each  class  is  in- 
tended to  be  exclusive,  and  that  what  is  reckoned  under  class  "a" 
is  not  to  be  counted  under  class  "b,"  or  vice  versa.  It  was  not  ma- 
terial whether  the  goods  in  question  were  counted  under  "a"  or  under 
"b";  but,  if  counted  under  one,  they  should  not  have  been  counted 
under  the  other.  Therefore  I  think  the  determination  of  the  state 
tax  commission  was  erroneous.    The  determination  is  reversed. 

Determination  reversed,  with  $50  costs  and  disbursements,  and  mat- 
ter remitted  to  the  commission.    All  concur. 
182N.T.S.--29 
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JOHNSON  T.  FARIBAULT  BLDG.  CORPORATION  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  5,  1920.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  by  Philip  Johnson  to  recover  for  injuries  sustained, 
opposed  by  the  Faribault  Building  Corporation,  employer,  and  the 
Royal  Indemnity  Company,  insurer.  Compensation  was  awarded, 
and  employer  and  insurer  appeal.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

PER  CURIAM.    Award  affirmed. 

HENRY  T.  KELLOGG,  J.  (dissenting).  The  claimant  was  em- 
ployed as  an  assistant  foreman  of  carpenters  in  the  construction  of 
a  building.  His  employer  was  a  corporation,  which  had  placed  a 
man  named  Wallace  in  charge  of  the  building  to  act  as  superintend- 
ent of  the  work  of  construction.  At  about  6  o'clock  on  a  certain 
afternoon,  Wallace  stepped  up  to  the  claimant,  who  was  still  at  work, 
and  asked  him  to  drive  him  home.  Claimant  acceded  to  the  request, 
and  made  the  trip,  carrying  Wallace  on'  a  motorcycle  owned  by  him. 
On  his  return  journey  to  the  building  he  sustained  an  accidental 
injury,  due  to  a  collision  between  the  motorcycle  and  an  automo- 
bile. Wallace  was  not  the  employer  of  the  claimant,  but  was  him- 
self an  employe  of  the  corporation  for  which  the  claimant  worked. 
It  was  no  part  of  the  duty  of  the  employing  corporation  to  convey 
Wallace  from  his  work  to  his  home.  Consequently  Wallace  himself 
was  not  in  the  course  of  his  employment  while  he  was  being  carried 
by  the  claimant.  Similarly,  his  conveyance  by  claimant  was  not  a 
service  appertaining  to  the  employment  of  claimant  by  the  corpo- 
ration. 

The  fact  is  immaterial  that  Wallace  might  have  discharged  the 
claimant  if  he  had  refused  to  carry  him,  for  that  refusal  would 
not  have  constituted  a  legal  ground  for  his  discharge.  If  claimant 
had,  at  the  request  of  Wallace,  taken  him  out  in  his  motorcycle 
for  an  afternoon's  pleasure  ride,  the  claimant  would  clearly  not  have 
been  in  the  course  of  his  employment,  yet  he  might  have  been  dis- 
charged by  Wallace,  if  he  had  refused  to  make  the  trip.  The  case 
is  on  all  fours  with  Culhane  v.  Economical  Garage  Co.,  188  App. 
Div.  1,  176  N.  Y.  Supp.  508.  In  that  case  an  employe  in  an  auto- 
mobile garage,  at  the  direction  of  the  foreman  in  charge  thereof, 
examined  a  pistol  which  had  been  found  in  one  of  the  cars  housed 
in  the  garage.  The  pistol  accidentally  discharged  a  bullet  into  the 
chest  of  the  employe,  who  subsequently  died  from  the  wound.  It 
was  held  that  the  employe  was  not  acting  in  the  course  of  his  em- 
ployment. In  writing  the  opinion  for  the  court  Air.  Justice  Coch- 
rane said: 

"It  clearly  appears,  therefore,  that  Day  I  the  foreman]  was  not  acting  in 
his  capacity  as  foreman  when  he  asked  the  deceased  to  enter  the  office  for  the 
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purpose  of  looking  at  the  revolver.    That  was  not  a  command,  but  an  Invita- 
tion.   The  deceased  was  under  no  obligation  to  comply.    For  his  refusal  tct. 
do  so  he  could  not  have  been  |awfuUy  discharged." 

In  the  present  case  the  superintendent,  Wallace,  was  not  a  stock- 
holder, director,  or  other  general  officer  of  the  corporation  which 
employed  him.  Like  Day  in  the  garage  case,  he  was  in  fact  a  mere 
foreman  in  charge  of  a  building.  He  had  no  authority  from  his  em- 
ployer to  direct  claimant  to  take  him  home,  and  the  direction  given 
was  not  the  direction  of  the  employer.  It  clearly  follows  that  the 
claimant  was  not  acting  in  the  course  of  his  employment  at  the  time 
he  received  his  injury. 

The  award  should  be  reversed,  and  the  claim  dismissed. 


(191  App.  DIv.  607) 

GAFPNBY  V.  PEOPLE'S  TRUST  CO.  OF  BINGHAMTON. 

(Supreme  Court,  AppeUate  Division,  Third  Department    May  5,  1920.) 

1.  Corporations  «=»145— Evidence  held  to  show  liabUity  of  transferee  to  trans- 

feror of  Btoek  for  assessments  paid  by  latter. 

In  an  action  by  transferor  of  stock  to  recover,  from  the  executor  of 
owner  of  the  stock  certificate,  who  had  not  had  the  certificate  transferred 
on  the  corporation's  books,  the  amount  of  an  assessment  plaintiff  had  been 
compelled  to  pay  as  stockholder  of  record,  proof  by  plaintiff  that  he  had 
indorsed  the  certificate  in  blank,  delivered  it,  and  received  the  considera- 
tion therefor  from  defendant's  intestate,  in  whose  possession  it  remained 
until  his  death,  and  that  It  was  at  that  time  In  defendant's  possession,  was 
sufficient  to  create  liability  on  defendant's  part,  If  the  evidence  was  com- 
petent. 

2.  Taxation  <&=>529— Where  a  stock  assignment  Is  in  blank,  there  Is  no  In- 

ference of  nonpayment  of  transfer  tax  from  absence  of  stamps. 

In  stock  transferor's  suit  to  recover  from  transferee's  executor  as- 
sessments which  plaintiff  had  been  obliged  to  pay  as  stockholder  of  record/ 
because  the  transfer  had  not  been  made  on  the  company's  books,  where 
the  defense  was  that  no  transfer  tax  w^as  paid  as  required  by  Tax  Law, 
S§  315,  323,  as  added  by  Laws  1905,  c.  241,  there  was  no  inference  against 
such  payment  from  the  absence  from  the  certificate  of  the  required  stamps, 
where  the  assignment  was  made  in  blank,  as  section  815  requires,  in  such 
casCi  that  the  stamps  be  placed,  not  upon  the  certificate,  but  upon  a  memo- 
randum of  sale  made  to  accompany  the  delivery  thereof. 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  Ray  M.  Gaffney  against  the  People's  Trust  Company 
of  Binghamton,  as  executor  of  the  last  will  and  testament  of  Fred- 
erick M.  Weed,  deceased.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    Reversed,  and  judgment  directed  for  plaintiff. 

Argued  before  JOHN  M.  KELLOGG,  WOODWARD,  COCH- 
RANE, HENRY  T.  KELLOGG,  and  KILEY,  JJ.  ' 

Hinman,  Howard  &  Kattell,  of  Binghamton,  for  appellant. 
Jenkins,  Deyo  &  Hitchcock,  of  Binghamton,  for  respondent. 

HENRY  T.  KELLOGG,  J.  On  the  20th  day  of  January,  1909,  one 
C.  Frederick  Hess  was  the  owner  of  21  shares  of  the  capital  stock 
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of  the  Binghamton  Trust  Company,  a  banking  corporation  organized 
under  the  laws  of  the  state  of  New  York.  The  certificate  representing 
these  shares  was  upon  that  dky  surrendered  to  the  corporation,  and 
in  its  place  two  certificates  were  issued,  one  of  which  was  for  20 
shares  and  named  the  plaintiff,  Ray  M.  Gaffncy,  as  the  person  en- 
titled thereto.  This  certificate  was  issued  without  the  knowledge  or 
authority  of  the  plaintiff.  On  the  same  day  a  broker  named  Klages 
told  the  plaintiff  that  he  had  sold  the  20  shares  to  one  Frederick  M. 
Weed,  and  requested  the  plaintiff  to  sign  his  name  below  a  blank  as- 
signment, which  appeared  in  print  on  the  back  of  the  certificate,  in 
order  that  he  might  make  a  delivery  to  Weed.  The  plaintiff  signed  as 
requested,  and  upon  the  same  day  the  certificate  was  delivered  to 
Weed,  who  paid  Klages  $3,000  therefor.  The  certificate  remained  in 
the  possession  of  Weed  until  his  death,  and  is  now  in  the  possession 
of  the  defendant  as  the  executor  of  his  will. 

On  April  9,  1909,  the  Binghamton  Trust  Company  had  become  in- 
solvent, and  the  superintendent  of  banks  of  the  state  of  New  York 
upon  that  day  took  possession.^  Its  liabilities  proved  to  be  far  in  ex- 
cess of  the  amount  of  its  entire  capital  stock,  and  accordingly  the 
superintendent  of  banks  assessed  all  the  stockholders  of  record  for 
the  full  amount  of  their  statutory  liability.  The  stock  delivered  to 
Weed  had  never  been  transferred  to  him  upon  the  books  of  the  bank. 
Consequently  the  name  of  the  plaintiff  still  appeared  thereupon  as  the 
owner,  and  he  was  accordingly  assessed  as  one  of  the  stockholders  of 
record.  He  resisted  payment  of  the  assessment  on  the  ground  that 
he  had  never  been  the  owner  of  the  certificate,  either  legally  or  equi- 
tably. In  an  action  brought  against  him  to  recover  the  amount  of 
the  assessment,  it  was  held  that,  irrespective  of  the  ownership  of  the 
stock,  this  plaintiff,  as  stockholder  of  record,  was  liable  for  the  as- 
sessment. Pjchards  v.  Ackerman,  175  App.  Div.  746,  162  N.  Y. 
Supp.  657;  Aff.,  223  N.  Y.  721,  120  N.  E.  874,  The  plaintiff  paid 
the  judgment  rendered  against  him,  and  thereupon  brought  this  ac- 
tion to  recover  the  amount  so  paid  from  the  estate  of  Frederick  M. 
Weed.  After  a  trial  of  this  action  before  the  court  without  a  jury, 
the  complaint  of  the  plaintiff  was  dismissed,  and  from  the  order  of 
dismissal  this  appeal  was  taken. 

Chapter  241  of  the  Laws  of  1905,  by  section  315  thereof,  imposed 
a  tax  upon  all  sales,  agreements  of  sale,  memoranda  of  sales,  or  deliv- 
eries or  transfers  of  shares  of  stock  in  any  corporation.  Section  323 
of  the  same  law  provided  as  follows: 

"No  transfer  of  stock  made  after  June  first,  nineteen  hundred  and  flye,  on 
which  a  tax  is  imposed  by  this  article,  and  which  tax  Is  not  paid  at  the  time 
of  such  transfer,  shall  be  made  the  basis  of  any  action  or  legal  proceedings, 
nor  shall  proof  thereof  be  offered  or  received  in  evidence  in  any  court  in  this 
state." 

These  sections  were  in  force  on  January  20,  1909,  when  the  cer- 
tificate in  question  was  delivered  to  Frederick  M.  Weed.  The  Court 
of  Appeals,  in  construing  the  language  quoted,  has  definitely  held  that 
in  any  action  based  upon  a  transfer  of  stock  the  failure  to  pay  a 
tax  is  an  affirmative  defense,  and  that  in  such  an  action  the  defendant 
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must  aDege  nonpayment  in  his  answer  and  establish  nonpayment  by 
a  preponderance  of  the  proof.  Bean  v.  Flint,  204  N.  Y.  153,  97  N 
E.  490.  The  defendant  in  this  action  disputes  liability  solely  upon 
the  ground  that  a  stock  transfer  tax  was  not  paid  when  the  plaintift 
indorsed  the  certificate  and  the  same  was  transferred  to  the  intestate 
of  the  defendant. 

[1,2]  The  plaintiff  proved  without  contradiction  that  the  certifi- 
cate was  indorsed  in  blank  by  the  plaintiff;  that  it  was  delivered  to 
the  intestate  of  the  defendant;  that  he  paid  $3,000  therefor;  that 
the  certificate  remained  in  his  possession  until  the  time  of  his  death; 
that  it  is  now  in  the  possession  of  the  defendant.  This  was  suffi- 
cient evidence  to  create  liability  on  the  part  of  the  defendant  in  favor 
of  the  plaintiff,  if  the  evidence  was  competent.  Johnson  v.  Under- 
bill, 52  N.  Y.  203.  It  was  competent  under  the  authority  of  Bean 
V.  Flint,  supra,  unless  at  some  time  during  the  trial  it  appeared  that 
the  tax  had  not  been  paid.  No  testimony  or  other  direct  evidence  was 
given  to  establish  nonpajrment.  For  proof  thereof  the  defendant  re- 
lied exclusively  upon  the  fact  that  the  certificate,  neither  upon  its 
face  nor  upon  the  back,  bore  the  stamps  required  to  be  used  when 
stock  is  transferred,  and  asks  us  to  infer  from  their  absence  that  the 
tax  was  never  paid. 

The  inference  might  be  drawn,  were  it  not  for  the  fact  that  section 
315  of  chapter  241  of  the  Laws  of  1905  did  not  provide  for  the  affix- 
ing of  such  stamps  to  a  stock  certificate  wKere  the  assignment  thereof 
is  made  in  blank.    The  section  reads: 

"The  payment  of  such  tax  shall  be  denoted  by  an  adhesive  stamp  or  stamps 
afBzed  as  follows :  In  case  of  sale  where  the  evidence  of  transfer  is  shown 
only  by  the  books  of  the  company  the  stamp  shall  be  placed  upon  such  books ; 
and  where  the  change  of  ownership  is  by  transfer  certificate  the  stamp  shall 
be  placed  upon  the  certificate ;  and  in  cases  of  an  agreement  to  s^  or  where 
the  transfer  is  by  delivery  of  the  certificate  assigned  in  blank  there  shall  be 
made  and  delivered  by  the  seller  to  the  buyer  a  bill  or  memorandum  of  such 
sale  to  which  the  stamp  provided  for  by  this  article  shall  be  affixed." 

The  transfer  in  this  case  was  clearly  one  where  the  transfer  was 
made  by  the  delivery  of  a  certificate  assigned  in  blank,  so  that  the 
transfer  tax  stamps  should  have  been  placed,  not  upon  the  certificate, 
but  upon  a  memorandum  of  sale  made  to  accompany  the  delivery 
thereof.  No  proof  was  introduced  to  show  that  a  memoranduni  of 
sale  was  or  was  not  made,  or  that  stamps  were  not  affixed  to  such 
memorandum  as  required  by  law.  Therefore  there  was  no  proof  that 
the  tax  had  not  been  paid,  which  rendered  the  evidence  of  ownership 
by  the  intestate  of  the  defendant  incompetent.  The  plaintiflF  was 
therefore  entitled  to  judgment.  The  judgment  should  be  reversed,  and 
judgment  entered  in  favor  of  the  plaintiff. 

Judgment  in  favor 'of  the  defendant  reversed,  and  judgment  directed 
in  favor  of  the  plaintiff  for  the  amount  demanded  in  the  complaint, 
with  interest,  and  costs  to  the  plaintiff.  This  court  disapproves  that 
portion  of  finding  16  which  finds  that  the  tax  required  to  be  paid  on 
transfer  of  stock,  under  section  270  of  the  Tax  Law  (Consol.  Laws, 
c.  60),  was  not  paid,  and  also  finds  as  facts  the  requests  of  the  plain- 
tiff to  find  which  the  trial  court  refused  to  find.    All  concur. 
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LIPKIEN  et  al.  ¥.  KRINSKI  et  al. 

(Supreme  CJonrt,  Appellate  Division,  First  Department    May  28,  1920.) 

1.  Trial  ^=>165 — ^Motion  to  dismiss  admits  trutii  of  plaintiffs'  testimony.  ^ 

For  purposes  of  motion  to  dismiss  the  complaint  after  trial,  the  court 
.   was  bound  to  accept  as  true  the  facts  to  which  plaintiffs  testified. 

2.  Brokers  <6^8< 3)— Evidence  held  to  show  relationship  of  stoekbrolcer  and 

client  l)etween  firms. 

In  suit  by  one  firm  of  stockbrokers  against  another  to  obtain  an  account- 
ing for  certain  marginal  transactions  in  stocks,  evidence  held  to  show 
that  the  relationship  of  broker  and  client  existed  between  the  two  firms, 
and  that  plaintiffs  did  not  merely  clear  tlirough  defendants. 

3.  Brokers  ^=^6 — Stockbrokers  were  brokers  as  to  other  firm  acting  for  cus- 

tomers in  buying  stocks  carried  on  margin. 

Defendant  firm  of  stockbrokers  acted  as  agents  for  plaintiff  firm  in 
marginal  transactions,  though  plaintiffs  may  have  been  acting  in  behalf 
of  their  own  customers  In  purchasing  and  carrying  the  particular  stocks 
involved. 

4.  Brokers '^=^37 — Stockbrokers  merely  clearing  for  other  brokers  acting  for 

customers  may  he  compelled  to  account. 

If  defendant  stockbrokers  were  clearing  for  plaintiff  brokers,  who  in 
turn  were  serving  their  own  customers  In  the  particular  marginal  trans- 
actions pursuant  to  which  moneys  were  paid  to  defendants,  neverthelesss 
defendants  may  be  compelled  to  account  to  plaintiffs. 

5.  Brokers  ^=^37 — Stockbroker  receiving  customer's  money  for  purchase  of 

securities  may  be  compelled  to  account.  "^ 

Where  a  customer  deposits  moneys  with  brokers  to  be  used  In  the  pur- 
chase of  securities  on  margin,  a  fiduciary  relationship  arises  between  the 
parties,  entitling  the  customer  to  require  the  brokers  to  account  In  equity 
for  money  received. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Samuel  Lipkien  and  Jack  Goodney  against  Joseph  Krin- 
ski  and  Harry  E.  Krinski.  From  a  judgment  dismissing  the  com- 
plaint after  trial,  plaintiffs  appeal.  Judgment  reversed,  and  new 
trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH, 
PAGE,  and  MERRELL,  JJ. 

Philip  C.  Samuels,  of  New  York  City,  for  appellants. 

David  Robson,  of  New  York  City,  for  respondents. 

MERRELL,  J.  This  action  is  to  obtain  an  interlocutory  Judg- 
ment requiring  the  defendants  to  account  for  certain  transactions 
wherein  said  defendants  acted  as  stock  brokers  for  the  plaintiffs, 
and  to  whom  plaintiffs  had  paid  certain  moneys  for  the  purchase 
and  carrying  of  stocks  on  margin  for  plaintiffs'  account. 

The  complaint  alleges  the  copartnership  of  the  plaintiffs  and  that 
of  the  defendants,  and  that  the  latter  were  engaged  in  the  city  of 
New  York  as  stockbrokers  in  buying  and  selling  stocks,  bonds,  se- 
curities, and  commodities  upon  margin  and  otherwise;*  that  between 
the  28th  day  of  May,  1918,  and  the  19th  day  of  December,  1918, 
the  plaintiffs  employed  the  defendants  as  such  stockbrokers  to  pur- 
chase certain  stocks  and  securities  for  the  plaintiffs,  and  as  margin 
upon   such   purchases   the   plaintiffs   deposited   with  the   defendants 

'^=»Por  other  cases  see  same  topic  &  KSY-NUMBEH  in  all  Key -Numbered  Digests  A  Indexee 
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divers  sums  of  money  and  securities  in  excess  of  $2,000,  upon  de- 
fendants' agreement  to  purchase  such  stocks  and  securities,  and  to 
carry  the  same  for  the  account  of  the  plaintiffs;  that  the  accoimt 
was  conducted  in  the  name  of  S.  Lipkien,  one  of  the  plaintiffs;  that 
pursuant  to  such  employment  the  plaintiffs  did,  during  said  period, 
from  time  to  time,  order  and  direct  defendants  to  buy  for  their  said 
account  certain  divers  stocks  and  securities,  and  that  defendants 
reported  to  plaintiffs,  and  claimed  that  they  had  purchased  such 
stocks  and  securities  pursuant  to  plaintiffs'  orders,  and  claimed  to 
have  and  hold  the  same  in  their  possession  for  plaintiffs'  account; 
that  subsequently  the  defendants  reported  to  plaintiffs,  claiming  that 
they  had  sold  for  the  account  of  the^laintiffs  certain  of  said  stocks 
and  securities. 

Upon  information  and  belief,  the  plaintiffs  further  allege  that  the 
said  claims  of  the  defendants  that  they  were  carrying  said  stocks 
and  securities  and  that  they  had  advanced  the  necessary  balance  for 
carrying  the  same  for  the  plaintiffs  was  untrue,  and  that  certain 
stocks  not  ordered  by  the  plaintiffs  were  charged  to  their  account, 
with  certain  interest  charges  therein,  which  were  not  due  from  the 
plaintiffs;  that  prior  to  the  commencement  of  this  action  plaintiffs 
demanded  of  the  defendants  an  accounting  of  all  their  transactions 
for  and  in  behalf  of  the  plaintiffs,  which  the  defendants  refused 
'  to  make.  Thereupon  the  plaintiffs  demanded  judgment  that  the 
defendants  account  to  them  for  the  moneys  and  stocks  received  by 
defendants  from  the  plaintiffs,  and  that  the  defendants  render  to 
plaintiffs  a  full  and  complete  account  of  their  transactions  and  deal- 
ings with  and  in  behalf  of  plaintiffs,  and  that  the  plaintiffs  recover 
of  the  defendants  the  moneys  and  property  found  their  due  upon 
such  accounting,  together  with  interest  thereon. 

The  answer  puts  in  issue  all  of  the  allegations  of  the  complaint, 
and  for  a  distinct  and  separate  defense  and  counterclaim  the  defend- 
ants allege  that  the  defendant  Harry  S.  Krinski  and  one  Benjamin 
Krinski.  were  the  copartners  constituting  the  firm  of  Krinski  &  Co., 
conducting  a  stock  brokerage  business  at  No.  20  Broad  stieet,  in 
the  borough  of  Manhattan,  city  of  New  York,  and  that  on  and  be- 
tween May  13,  1918,  and  December  19,  19l8,  the  plaintiff  Samuel 
Lipkien  had  an  account  in  his  individual  name  with  the  said  Harry 
S.  Krinski  and  Benjamin  Krinski,  and  deposited  with  said  Krinskis 
divers  sums  of  moneys,  certificates,  stocks,  and  securities  as  col- 
lateral for  moneys  expended  by  them  on  his  account  in  the  pur- 
chase of  stocks,  certificates,  and  other  securities  on  the  order  of  the 
plaintiff,  Samuel  Lipkien,  and  that  said  Samuel  Lipkien,  through 
one  of  the  defendants,  Joseph  Krinski,  Benjamin  Krinski,  and  one 
Louis  Gilbaugh,  acting  as  brokers  for  him,  ordered  the  sale  and  pur- 
chase for  him,  respectively,  of  certain  stocks,  certificates,  and  oth- 
er securities  which  the  said  Harry  S.  Krinski  and  Benjamin  Krin- 
ski bought  and  sold  and  carried  under  the  account  of  said  plaintiff; 
that  daily  reports  were  made  by  said  Krinskis  to  the  plaintiff  Sam- 
uel Lipkien  in  writing  of  purchases  and  sales  made  by  them  for  the 
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account  of  said  plaintiff;  that  the  «aid  plaintiff  Samuel  Lipkien 
failed  and  neglected  to  advance  sufficient  moneys  to  cover  margins 
on  the  purchase  of  stocks  and  other  securities  upon  his  account, 
and  that  there  is  a  balance  due  said  Krinskis  from  said  plaintiff 
of  $122.97,  for  which  defendants  demand  judgment  against  the  plain- 
tiff. 

The  allegations  of  defendants'  separate  defense  and  counterclaim 
are  put  in  issue  by  plaintiffs'  reply  thereto.  The  action  came  on 
for  trial  at  Special  Term,  and  at  the  close  of  the  plaintiffs'  case,  up- 
on motion  of  the  defendants,  the  learned  court  dismissed  the  com- 
plaint, whereupon  judgment  was  entered  in  favor  of  the  defendants 
and  against  plaintiffs,  dismissing  said  complaint,  together  with  costs 
in  favor  of  the  defendants  and  against  the  plaintiffs. 

In  granting  defendants'  motion  to  dismiss,  it  may  be  inferred  from 
the  remarks  of  the  court  that  it  doubted  whether  a  fiduciary  rela- 
tion could  exist  between  brokers,  and  that  the  court  desired  the 
submission  of  authorities  in  support  of  plaintiffs'  claim.  The  court, 
however,  stated  that  it  appeared  that  the  real  purchasers  or  sellers 
of  the  stock  were  customers  of  the  plaintiffs,  and  that  the  plaintiffs 
had  transactions  executed  by  the  defendant,  and  a  situation  enti- 
tling the  plaintiffs  to  require  an  accounting  by  the  defendants  was 
not  presented. 

[1]  An  examination  of  the  evidence  leads  me  to  the  conviction 
that  the  court  erred  in  thus  disposing  of  the  action.  The  only  evi- 
dence given  was  the  testimony  of  the  two  plaintiffs,  and  for  the 
purposes  of  the  motion  the  court  was  boimd  to  accept  as  true  the 
facts  to  which  they  testified.  By  the  testimony  of  the  plaintiffs 
it  appeared  without  contradiction  that  the  plaintiffs  were  copartners 
engaged  in  the  brokerage  business  in  the  borough  of  Manhattan, 
city  of  New  York,  imder  the  firm  name  and  style  of  Goodney  & 
Lipkien;  that  the  plaintiffs  were  acquainted  with  the  defendants, 
and  that  said  defendants  were  copartners  in  the  bu^ness  of  buying 
and  selling  stocks,  bonds,  and  other  securities;  that  in  the  month 
of  May,  1918,  the  plaintiff  Samuel  Lipkien  called  upon  the  defend- 
ants and  inquired  of  the  defendant  Joseph  Krinski  as  to  what  he 
would  charge  the  plaintiff  to  carry  his  stock  on  margin;  that  Krin- 
ski told  him  to  give  him  additional  margin,  which  he  did,  giving 
him  some  money  to  open  the  account  and  to  buy  and  sell  stock; 
that  subsequently,  whenever  the  defendant  bought  stock  and  wanted 
more  money,  or  when  stock  went  down  in  price  and  the  defendant 
wanted  more  money,  the  plaintiffs  gave  it  to  him. 

The  plaintiffs  produced,  and  there  were  offered  and  received  in 
evidence,  eight  checks  drawn  by  the  plaintiff's  under  the  firm  name 
and  style  of  Goodney  &  Lipkien,  some  of  which  were  payable  to  the 
order  of  the  defendant  Joseph  Krinski,  and  others  to  the  firm  of  J. 
Krinski  &  Co.,  and  which  were  indorsed  by  the  payee,  and  most 
of  which  were  ultimately  indorsed  by  the  firm  of  Krinski  &  Co., 
covering  various  sums  of  money  paid  by  the  plaintiffs  to  the  de- 
fendants for  and  on  account  of  the  purchase  of  said  stocks  and  to 
cover  margins  thereon.     Said  eight  checks  aggregate  the   simi   of 
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$1,960,  and  it  satisfactorily  appeared  by  the  evidence  that  all  of  the 
money  covered  thereby  was  the  money  of  the  plaintiffs,  and  that  all 
of  the  stocks  were  carried  by  defendants  for  the  plaintiffs,  Goodney 
&  Lipkien. 

Upon  cross-examination  the  plaintiff  Samuel  Lipkien  testified*  that 
the  reason  why  the  plaintiffs  dealt  with  the  defendants  was  that 
the  latter  were  members  of  the  Clearing  House,  and  the  plaintiffs 
were  not,  and  that  said  arrangement  was  to  facilitate  the  purchase 
and  sale  of  stocks  and  securities  for  plaintiffs'  customers,  which  the 
plaintiffs  were  unable  to  execute  because  they  were  not  members 
of  the  New  York  Clearing  House.  It  further  appeared  that,  so 
far  as  the  transactions  between  the  parties  were  concerned,  fhe  plain- 
tiffs were  the  customers  of  the  defendants,  and  that,  while  the  ac- 
count with  the  defendants  stood  in  the  name  of  the  plaintiff  Samuel 
Lipkien,  the  stocks  were,  in  fact,  carried  for  both  the  plaintiffs,  and 
that  the  checks  given  the  defendants  to  carry  the  same  were  the 
checks  of  the  plaintiffs,  and  covered  plaintiffs'  accounts ;  that  the 
defendants  never  inquired  as  to  who  were  plaintiffs'  customers; 
that  they  had  nothing  to  do  with  plaintiffs'  customers,  and  carried 
the  accoimt  for  the  plaintiffs  alone;  that  defendants  charged  plain- 
tiffs and  were  paid  half  commissions  upon  said  transactions  in  ac- 
cordance with  custom  between  brokers. 

[2, 3]  It  is  the  contention  of  the  respondents,  upon  which  they 
seek  to  uphold  the  action  of  the  court  at  Special  Term,  that  the 
plaintiffs  were  not  the  customers  of  the  defendants,  but  merejy 
cleared  through  them,  and  that  the  relationship  of  broker  and  client 
did  not  exist,  and  that  no  fiduciary  relationship  ever  existed  between 
the  plaintiffs  and  the  defendants.  I  am  unable  to  agree  with  such 
contention.  The  evidence  clearly  shows  that  so  far  as  the  defend- 
ants were  concerned  they  knew  no  one  in  the  various  transactions 
except  the  plaintiffs.  So  far  as  the  evidence  shows,  it  was  the  plain- 
tiffs' money  alone  that  the  defendants  received.  The  mere  fact 
that  the  plaintiffs  may  have  acted  in  behalf  of  their  customers  in 
no  wise  changes  the  situation. 

[4]  Even  assuming  the  defendants  were  clearing  for  plaintiffs 
who  in  turn  were  serving  their  customers  in  the  transactions,  still 
I  see  no  reason  why  the  defendants  should  not  account  for  moneys 
paid  to  them  by  the  plaintiffs  and  by  whom  the  defendants  were 
employed.  The  evidence  shows  that  the  plaintiffs  paid  to  the  de- 
fendants $1,960  of  their  own  money.  This  the  defendants  received, 
and  claim  to  have  expended  in  various  transactions  which  they  con- 
ducted in  behalf  of  the  plaintiffs.  The  defendants  claim  that  they 
have  expended  more  than  the  moneys  which  they  received  from  the 
plaintiffs,  and  that  there  is  a  balance  the  defendants'  due.  Under 
these  circumstances  I  can  see  no  reason  why  the  defendants  should 
not  accoimt  to  the  plaintiffs  for  the  moneys  which  they  have  re- 
ceived. 

In  2  Dos  Passos  on  Stockbrokers  (2d  Ed.)  p.  767,  it  is  said: 

**In  equity  the  best-known  remedy  to  enforce  a  liabUity,  where  there  have 
been  nnmerous  transactionB  between  the  client  and  broker,  Is  by  bUl  for  an 
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accounting.  It  Is  one  of  the  settled  principles  of  equity  Juilspnidence  that* 
where  the  relation  of  principal  and  agent,  or  broker,  exists,  a  bill  in  equity 
will  lie  to  compel  an  accounting ;  and  the  liability  to  do  this  follows,  as  a 
matter  of  course,  from  the  admission  or  establishment  of  the  agency.  By 
means  of  a  bill  filed  by  the  principal,  or  client,  against  the  agent,  or  broker, 
all  of  the  transactions  may  be  investigated,  and  a  fuller  and  more  satisfactory 
result  reached  than  by  any  other  means." 

The  position  of  the  plaintiffs  appellants  finds  support  in  the  case 
of  Noble  V.  Kendall,  182  App.  Div.  801,  170  N.  Y.  Supp.  231.  This 
was  a  case  where  the  plaintiff  opened  an  account  with  a  Washing- 
ton firm  of  brokers  for  the  purchase  and  sale  of  stock  on  margin. 
The  Wa'Shington  brokers  employed  the  defendant  Kendall,  a  New 
Ybrk  broker,  to  execute  said  stock  transactions  in  the  city  of  New 
York.  The  plaintiff  brought  action  for  an  accounting,  joining  as 
parties  defendant  the  Washington  brokers  and  the  New  York  bro- 
ker, alleging  that  they  acted  jointly  as  plaintiff's  agents  and  brokers. 
The  case  reached  this  court  upon  appeal  from  an  order  denying 
the  motion  of  the  New  York  broker  for  judgment  upon  the  plead- 
ings, arising  upon  his  demurrer  to  the  plaintiff's  complamt  for  in- 
sufficiency, and  from  the  order  granting  plaintiff's  motion  for  judg- 
ment overruling  said  demurrer.  This  court  reversed  the  order  ap- 
pealed from  and  granted  the  motion  of  the  New  York  broker  for 
judgment  upon  the  pleadings.  While  perhaps  \innecessary  to  the 
decision  in  that  case,  this  court,  in  the  opinion  written  by  Mr.  Jus- 
tice Laughlin,  all  the  other  members  of  the  court  concurring,  said: 

"If,  as  is  fairly  to  be  inferred,  the  Washington  brokers  employed  appellant's 
firm  to  execute  the  orders^  then  the  latter  would  be  answerable  not  to  plalntifif 
but  to  the  other  brokers  who  employed  them.  Evans  v.  Wrenn,  03  App.  Div. 
340,  affirmed  181  N.  Y.  566.  See,  also,  Montgomery  County  Bank  v.  Albany 
City  Bank,  7  N.  T.  459;   McBride  v.  111.  Nat.  Bank,  103  App.  Div.  417." 

[5]  It  seems  to  me  that  from  the  uncontroverted  evidence  it  is 
shown  that  the  account  with  the  defendants  was  owned  by  the  plain- 
tiffs, and  that  the  plaintiffs*  moneys  were  paid  to  the  defendants, 
and  were  received  by  them  for  the  purpose  of  executing  plaintiffs' 
orders;  that,  as  between  the  parties,  the  plaintiffs  were  the  cus- 
tomers of  the  defendants.  The  ground  upon  which  the  learned 
court  at  Special  Term  dismissed  the  complaint  was  not  claimed 
by  the  defendants,  nor  does  their  answer  contain  any  allegations 
with  reference  thereto.  The  law  is  well  settled  that,  where  a  cus- 
tomer deposits  with  brokers  moneys  to  be  used  in  the  purchase  of 
securities,  a  fiduciary  relationship  arises  between  them'  entitling 
the  plaintiffs  to  require  the  defendants  to  account  in  a  court  of 
equity  for  any  of  the  plaintiffs'  moneys  which  they  have  received, 
Haight  V.  Haight  &  Freese  Co.,  112  App.  Div.  475,  98  N.  Y.  Supp. 
471,  affirmed  190  N.  Y.  540,  S3  N.  E.  1126. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event.    All  concur. 
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CH¥SK¥  ¥.  DRAKE  BROS.  CO^  Inc. 

(Supreme  Conrt,  Appellate  Division,  First  Department.    May  28,  1920.) 

1.  Appeal  and  error  <®=»927(4)— Trial  <&=>109— Facts  stated  in  connseFs  open- 

ing taken  as  true  on  motion  and  appeal. 

On  a  motion  to  dismiss  the  complaint  on  the  opening  of  counsel,  and  on 
appeal  from  the  judgment  dismissing  the  complaint,  the  statements  of 
fact  contained  in  such  opening  must  be  taken  as  true. 

2.  Sales  ^==>274 — On  sale  of  food,  warranty  of  fitness  implied. 

Where  food  is  manufactured  ai^d  sold  for  human  consumption,  there  is 
an  implied  warranty  that  it  is  wholesome  and  fit  for  hum^n  consumption. 

3.  Sales  «=>255— Implied  warranty  of  fitness  lield  to  inure  to  benefit  of  con- 

sumer, f 

Where  the  manufacturer  of  a  cake  containing  a  nail  or  piece  of  wire, 
which  could  not  be  discovered  by  examination  without  breaking  the  cake 
open,  sold  it  to  a  retail  dealer,  knowing  that  he  would  sell  it  to  a  consum- 
er, the  implied  warranty  of  fitness  of  the  cake  for  human  consumption  in- 
ured to  the  benefit  of  the  consumer,  though  there  was  no  direct  contractual 
relation  between  her  and  the  manufacturer. 

4.  Negligence  ^=^2— Privity  of  contract  not  essential  to  liability. 

It  is  unnecessary  to  show  privity  of  contract  or  employment  between 
one  who  is  injured  and  the  person  whose  negligence  caused  such  injury. 

5.  Food  ^^^25— Manufacturer  of  cake  containing  foreign  substance  liable  for 

personal  injury. 

The  purchaser  of  a  cake  containing  a  nail  or  piece  of  wire,  not  dis- 
coverable on  inspection,  from  a  retail  dealer,  may  sue  the  manufacturer 
for  negligence,  as  well  as  for  breach  of  the  ImiAied  warranty. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Bertha  Chysky  against  the  Drake  Bros.  Company,  In- 
corporated. From  a  judgment  dismissing  plaintiff's  complaint  after 
a  trial,  plaintiff  appeals.    Reversed/  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
PAGE,  and  MERRELL,  JJ. 

Morris  Kohn,  of  New  York  City  (Henry  Levis,  of  New  York  City, 
of  counsel),  for  appellant. 

William  Butler,  of  New  York  City  (R.  Waldo  MacKewan,  of  New 
York  Gity,  on  the  brief),  for  respondent. 

MERRELL,  J.  This  appeal  is  by  the  plaintiff  from  a  judgment 
entered  in  defendant's  favor,  dismissing  the  complaint,  with  costs, 
upon  the  opening  of  counsel  for  Vhe  plaintiff  at  the  trial. 

The  action  was  to  recover  for  personal  injuries  claimed  to  have 
been  sustained  by  the  plaintiff  as  the  result  of  eating  a  cake,  manu- 
factured by  the  defendant,  which  she  had  purchased  from  a  retail 
dealer.  The  complaint  alleged  that  the  defendant  was  a  domestic  cor- 
poration operating  and  controlling  a  baking  establishment  in  the 
borough  of  Brooklyn,  city  of  New  York,  where  it  manufactured  and 
baked  cakes  for  human  consumption,  and  which  defendant  sold  to 
persons  willing  to  purchase  the  same ;  that  on  May  4,  1918,  the  plain- 
tiff purchased  of  one  Abraham,  the  proprietor  of  a  bakery  and  lunch 
room  at  No.  367  Pearl  street,  borough  of  Manhattan,  city  of  New 
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York,  and  who  was  a  customer  of  the  defendant,  a  cake,  made  and 
manufactured  by  the  defendant  and  purchased  from  said  defendant  by 
said  Abraham,  and  without  any  carelessness  or  negligence  On  the 
part  of  the  plaintiff  she  attempted  to  eat  said  cake,  and  owing  to 
a  wire  nail  or  piece  of  ware  which  was  imbedded  and  baked  into  the 
dough  of  said  cake,  the  giuns  of  her  mouth  were  punctured,  causing 
her  gums  to  become  infected  and  plaintiff  to  sufiFer  pain  and  distress, 
resulting  in  the  loss  of  four  of  her  teeth,  and  causing  her  to  suffer 
other  injuries,  and  necessitating  the  expenditure  of  large  sums  of 
.  money  for  medical  and  dental  treatment. 

Aside  from  admitting  its  incorporation,  the  defendant,  by  its  an- 
swer, denied  ^e  allegations  of  tlie  complaint,  and  as  a  separate  de- 
fense alleged  that  plaintiff's  injuries  were  caused  in  whole  or  in  part 
by  the  negligence  and  carelessness  of  the  plaintiff,  or  of  some  third 
person  over  whom  the  defendant  had  no  control  and  for  whose  acts 
it  was  not  responsible. 

The  issues  were  brought  to  trial  before  the  court  and  a  jury  at 
Trial  Term,  and  upon  opening  of  counsel  for  the  plaintiff  the  court 
dismissed  the  complaint,  holding  that  the  plaintiff  could  not  recover 
against  the  defendant,  because  there  was  no  contractual  relation  be- 
tween the  parties,  and  that  the  implied  warranty  as  to  the  fitness  of 
the  cake  for  human  consumption  only  extended  and  operated  between 
the  vendor  and  the  purchaser ;  that  plaintiflF  was  a  purchaser  from  a 
vendor  other  than  lie  defendant,  and  therefore  had  no  cause  of  ac- 
tion against  said  defendant. 

[1]  The  opening  of  counsel  was  not  taken  by  the  stenographer, 
hut,  for  the  purposes  of  the  record,  the  court  stated  to  the  stenog- 
rapher, with  the  acquiescence  of  counsel,  what  counsel  had  said  in  open- 
ing the  case  to  the  jury.  For  the  purposes  of  said  motion  to  dismiss 
and  upon  this  appeal  the  statements  of  fact  contained  in  said  open- 
ing must  be  taken  as  true,  said  facts  being  as  follows :  The  defend- 
ant is  in  the  business  of  manufacturing  and  selling  to  retail  dealers 
cakes  for  consumption  by  the  public;  that  in  pursuance  of  its  busi- 
ness as  such  manufacturer  the  defendant  sold  to  one  Abraham,  the 
keeper  of  a  bakery  and  lunch  room,  certain  cake;  that  Abraham's 
business  was  to  sell  such  cake  at  retail  to  such  of  the  public  as  pat- 
ronized him;  that  plaintiff  purchased  one  of  the  cakes"  so  manufac- 
tured hy  the  defendant  and  sold  by  the  defendant  to  Abraham,  and 
that  in  eating  said  cake  a  nail  or  piece  of  wire  which  was  concealed 
in  the  interior  of  the  cake  and  not  visible  to  the  eye  or  discoverable  up- 
on examination,  and  which  had  been  there  placed  in  the  manufacture, 
entered  plaintiff's  gums  by  having  sunk  into  and  punctured  the  same ; 
that  the  nail  or  piece  of  wircN  was  extracted  from  the  gums,  and  the 
plaintiff  washed  out  and  rinsed  her  mouth,  and  a  few  hours  after- 
wards the  gums  became  swollen  and  inflamed  and  sore,  resulting  in 
plaintiff  becoming  sick,  and  as  a  consequence  she  was  compelled  to 
have  three  of  her  teeth  extracted,  and  that  she  was  damaged  and 
injured  by  that  cause;  that  plaintiff  sues  to  recover  against  the  de- 
fendant as  manufacturer  under  the  theory  that  the  defendant,  having 
manufactured  and  offered  the  cakes  for  sale,  and  plaintiff,  in  the  or- 
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dixiary  aiid  usual  course  of  trade,  having  purchased  one  of  these  cakes, 
which  caused  this  injury  which  she  could  not  discover  upon  exami- 
nation, but  which  the  defendant  was  bound  to  know  by  reason  of  the 
implied  warranty  which  attached  to  cakes  of  this  character,  was  lia- 
ble for  damages;  that  Abraham,  the  purchaser,  could  not  discover 
the  presence  of  the  nail  by  an  examination,  and  that  its  presence  could 
only  be  discovered  by  breaking;  the  cake  open;  that  from  such  ex- 
amination as  purchasers  of  cakes  could  give  without  breaking  open 
the  cake  he  could  not  discover  the  presence  of  that  nail;  that  the 
nail  was  in  the  cake  at  the  time  it  came  from  the  manufacturer.  The 
court  stated  that  such  were  the  facts,  as  stated  by  counsel  for  the 
plaintiff,  which  he  intended  to  prove,  and  the  court  assumed  that 
plaintiff  could  prove  such  facts.  On  the  complaint,  and  on  such  open- 
ing to  the  jury,  the  court  dismissed  the  complaint,  to  which  dismissal 
counsel  for  the  plaintiff  duly  excepted. 

[2,3]  In  thus  disposing  of  the  case,  we  think. the  court  clearly 
erred.  The  law  is  too  well  settled  to  require  the  citation  of  author- 
ities that,  where  food  is  manufactured  and  sold  for  human  consump- 
tion, such  sale  is  imder  an  implied  warranty  that  the  food  sold  is 
wholesome  and  fit  for  human  consumption.  Such  principle  of  law 
was  not  questioned  by  the  court  upon  dismissing  the  complaint,  nor 
does  the  respondent  upon  this  appeal  dispute  the  same.  The  court  dis- 
missed the  complaint  upon  the  ground  that  only  between  the  retailer, 
Abraham,  who  sold  the  cake  to  the  plaintiff,  and  the  plaintiff,  did  any 
contractual  relation  exist,  and  that,  therefore,  there  being  no  con- 
tractual relation,  in  the  opinion  of  the  trial  court,  between  the  plaintiff 
and  the  defendant,  the  manufacturer  of  said  cake,  there  was  no  im- 
plied warranty  by  said  manufacturer  to  the  plaintiff  that  said  cake 
was  wholesome  and  fit  for  human  consumption.  I  am  of  the  opin- 
ion that,  when  the  defendant  manufactured  this  cake  and  put  the  same 
upon  the  market  for  sale,  knowing  that  the  retail  dealer  to  whom  it 
sold  the  cake  would  sell  it  to  a  consumer,  it  impliedly  represented  that 
the  cake  was  wholesome  and  fit  for  human  consumption.  Accord- 
ing to  the  facts  stated  in  the  opening  of  counsel  for  the  plaintiff,  the 
cake  was  manufactured  by  the  defendant  and  sold  to  the  retail  dealer, 
Abraham ;  that  contained  therein  at  the  time  the  cake  was  manufac- 
tured, and  not  visible  to  the  eye  or  discoverable  by  examination,  was 
the  nail  or  piece  of  wire  from  which  the  plaintiff  received  her  in- 
juries. The  purchaser,  Abraham,  could  not  discover  said  nail  or  wire 
by  examination  of  the  cake,  and  the  same  could  only  be  discovered 
by  breaking  the  cake  open.  Under  such  circumstances  I  am  of  the 
opinion  that  the  implied  warranty  of  the  defendant  of  the  fitness  of 
the  cake  for  human  consumption  extended  to  the  ultimate  consumer 
of  the  cake,  the  plaintiff  herein,  and  that  said  implied  warranty  inured 
to  the  benefit  and  protection  of  the  plaintiff,  although  there  was  no 
direct  contractual  relation  between  the  plaintiff  and  the  manufacturer 
of  the  cake. 

While  the  courts  of  this  state  do  not  seem  to  have  passed  upon  the 
precise  question  involved  upon  this  appeal,  viz.  the  liability  of  the 
manufacturer  of  food  to  the  consumer  thereof,  the  question  seems  to 
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have  been  determined  in  other  jurisdictions.  In  Parks  et  al.  v.  C. 
C.  Yost  Pie  Co.,  a  case  arising  in  the  state  of  Kansas,  and  reported 
in  93  Kan.  at  page  334,  144  Pac.  202,  L.  R.  A.  191 SC,  179,  it  was  held 
that  where  a  manufacturer  who  sells  pies  made  by  him  to  a  retail 
dealer,  who  in  turn  sells -to  a  consumer,  the  manufacturer,  putting  the 
pies  upon  the  market  for  sale  or  for  immediate  consumption,  does  so 
upon  an  implied  representation  that  they  are  wholesome  and  fit  for 
human  consumption,  and  that  the  manufacturer  must  know  that  the 
food  which  he  has  sold  and  placed  upon  the  market  is  fit  for  con- 
sumption, or  take  the  consequences,  if  it  proves  destructive.  In  Tom- 
linson  v.  Armour  &  Co.,  a  case  arising  in  the  state  of  New  Jersey,  and 
reported  in  75  N.  J.  Law,  748,  70  Atl.  at  page  314,  19  L.  R.  A.  (N. 
S.)  923,  it  was  held  that,  irrespective  of  the  presence  or  absence  of 
contractual  obligations  arising  out  of  the  dealings  between  manufac- 
turer and  retailer,  and  between^  the  retailer  and  consumer,  the  manu- 
facturer of  canned  goods  is  under  the  duty,  to  him  who,  in  the  or- 
dinary course  of  trade,  becomes  the  ultimate  consumer,  to  exercise 
care  that  the  goods  which  he  puts  into  the  cans  and  sells  to  retail  deal- 
ers, to  the  end  that  such  dealers  may  sell  the  same  to  customers  and 
patrons  as  food,  are  wholesome  and  fit  for  food,  and  not  tainted  with 
poison.    The  court  said  in  that  case : 

"When  the  manufacturer  puts  the  goods  upon  the  market  In  thid  form  for 
sale  and  consumption,  he  in  effect  represents  to  each  purchaser  that  the  con- 
tents of  the  can  are  suited  to  the  purpose  for  which  it  is  sold,  the  same  as  if 
an  express  representation  to  that  effect  were  imprinted  upon  a  label.*' 

We  are  therefore  of  the  opinion  that  the  defendant,  which  man- 
ufactured the  cake  in  question,  and  which  placed  the  same  upon  the 
market  for  sale,  and  sold  the  same  to  the  retailer,  Abraham,  know- 
ing that  the  latter  was  to  dispose  of  the  cake  to  a  customer,  im- 
pliedly warranted  that  said  cake  was  wholesome  and  fit  for  human 
consumption,  and  that  it  did  not  contain  tlie  wire  or  nail  which  in- 
jured the  plaintiff;  that  said  implied  warranty  of  tlie  defendant  ex- 
tended to  the  plaintiff,  the  ultimate  consumer  of  the  cake;  and  that 
under  the  facts  as  stated  by  plaintiff's  counsel  in  his  opening  the  plain- 
tiff was  entitled  to  recover  the  pecuniary  damages  which  she  suffered 
as  the  result  of  the  breach  of  said  implied  warranty. 

[4,  5]  That  it  is  unnecessary  to  show  privity  of  contract  or  em- 
ployment between  one  who  is  injured  and  the  person  or  corporation 
whose  negligence  and  want  of  care  caused  such  injuries  has-  Keenj 
thoroughly  established  by  a  long  line  of  judicial  decisions  in  this  state. 
The  leading  case  upon  the  subject  was  that  of  Thomas  v.  Winchester, 
6  N.  Y.  397,  57  Am.  Dec.  455.  There  a  recovery  was  had  for  dam- 
ages caused  by  false  labeling  a  poison.  The  poison  was  falsely  la- 
beled, and  sold  by  a  wholesaler  to  a  druggist,  who  in  turn  sold  it  to  a 
customer.  The  seller  who  affixed  the  label  was  held  liable  to  the 
customer,  upon  the  ground  that  a  poison  falsely  labeled  was  liable  to 
injure  any  one  who  gets  it,  and  because  of  the  invisible  danger  a  duty 
rested  upon  the  person  labeling  and  putting  the  poison  upon  the 
market  to  see  that  it  was  properly  labeled. 

While  the  courts,  following  the  decision  in  Thomas  v.  Winchester, 
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in  some  cases^  attempted  to  distinguish  that  case  and  narrow  its  ap- 
plication, the  Court  of  Appeals  finally,  in  Devlin  v.  Smith,  89  N. 
Y.  4/0,  42  Am.  Rep.  311,  adopted  a  more  liberal  rule.  In  the  last- 
mentioned  case  the  defendant,  a  contractor,  erected  a  scaffold  for  a 
painter.  Certain  servants  and  employes  of  the  painter  were  injured, 
and  the  contractor  was  held  liable  upon  the  ground  that  he  knew  that 
the  scaffold,  if  insecurely  built,  constituted  a  dangerous  trap.  The 
contractor  understood  that  the  scaffold  was  to  be  used  by  the  painter's 
employes  and  built  it  for  that  purpose.  The  Court  of  Appeals  held 
that  under  such  circumstances  the  contractor  owed  to  the  painters  a 
duty  to  erect  a  scaffold  with  care,  irrespective  of  his  contract  with 
their  master. 

Thomas  v.  Winchester  was  followed  in  Statler  v.  Ray  Mfg.  Co.,  195 
N.  Y.  478,  88  N.  E.  1063.  In  that  case  the  defendant  manufactured 
a  large  coffee  urn,  which  was  installed  in  a  restaurant.  The  urn  ex- 
ploded and  injured  the  plaintiflF,  and  the  Court  of  Appeals  held  the 
manufacturer  liable  upon  the  ground  that  the  urn — 

"was  of  such  a  character  inherently  that,  when  appUed  to  the  purposes  for 
which  it  was  designed,  it  was  liable  to  become  a  source  of  great  danger  to 
many  people,  if  not  carefully  and  properly  constructed." 

In  a  very  recent  case  the  Court  of  Appeals  has  followed  the  same 
principle.  MacPherson  v.  Buick  Motor  Co.,  217  N.  Y.  382,  111  N. 
E.  lOSO,  L.  R.  A.  1916F,  696,  Ann.  Cas.  1916C,  440.  In  that  case 
the  defendant  was  a  manufacturer  of  automobiles.  It  sold  one  of  its 
cars  to  a  retail  dealer,  who  in  turn  resold  it  to  the  plaintiff.  While  the 
plaintiff  was  riding  in  the  car,  it  suddenly  collapsed,  and  plaintiff  was 
thrown  out  and  injured.  It  was  found  that  one  of  the  wheels  was 
made  of  defective  wood,  and  its  spokes  crumbled  into  fragments.  The 
wheel  was  not  made  by  the  defendant,  but  was  bought  from  another 
manufacturer.  It  appeared  from  the  evidence  that  the  defects  could 
have  been  discovered  upon  reasonable  inspection,  and  that  defend- 
ant omitted  to  inspect.  It  was  not  claimed  that  the  defendant  knew 
of  the  defect  and  willfully  concealed  it.  The  Court  of  Appeals  held 
the  defendant,  Buick  Motor  Company,  liable  for  plaintiff's  injuries, 
and  that  the  defendant's  liability  was  not  confined  to  the  immediate 
purchaser.  Judge  Cardozo,  in  discussing  the  rule  established  in 
Thomas  v.  Winchester,  supra,  and  the  effect  thereon  of  the  more  re- 
cent decisions  of  the  Court  of  Appeals,  said : 

"It  may  be  that  Devlin  v.  Smith  and  Statler  v.  Ray  Mfg.  Co.  have  extended 
the  rule  of  Thomas  t.  Winchester.  If  so,  this  court  is  committed  to  the  ex- 
tension. The  defendant  argues  that  things  imnJnently  dangerous  to  life  are 
poisons,  explosives,  deadly  weapons — things  whose  normal  function  it  is  to 
injure  or  destroy.  But,  whatever  the  rule  in  Thomas  v.  Winchester  may  once 
have  been,  it  has  no  longer  that  restricted  meaning.  A  scaffold  (Devlin  v. 
Smith,  supra)  Is  not  inherently  a  destnictlve  instrument.  It  becomes  de- 
structive only  if  imperfectly  constructed.  A  large  coffee  urn  (Statler  v.  Ray 
Mfg.  CJo.,  supra)  may  have  within  itself,  if  negligently  made,  the  potency  of 
danger,  yet  no  one  thinks  of  it  as  an  implement  whose  normal  function  is 
destruction." 

So,  in  the  case  at  bar,  the  piece  of  wire  or  wire  nail  was  not  of 
itself  inherently  dangerous.    It  only  became  dangerous  when  it  was 
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baked  into  flie  cake  which  the  plaintiff  purchased  of  the  retail  dealer, 
and  which  resulted  in  her  injury  without  warning.  Judge  Cardozo 
further  said  in  MacPherson  v.  Buick  Motor  Co.,  217  N.  Y.  382,  389, 
111  N.  E.  1050,  1053  (L.  R.  A,  1916F,  696,  Ann.  Cas.  1916C,  440): 

**We  hold,  then,  that  the  principle  of  Thomas  v.  Winchester  is  not  limited 
to  poisons,  explosives,  and  things  of  like  nature,  to  things  which  in  their  nonnal 
operation  are  implements  of  destruction.  If  the  nature  of  a  thing  is  auch 
that  it  is  reasonably  certain  to  place  Ufe  and  limb  in  peril  when  negUgently 
made,  it  is  then  a  thing  of  danger.  Its  nature  g^ves  warning  of  the  conse- 
quences to  be  expected.  If  to  the  element  of  danger  there  is  added  knowledge 
that  the  thing  will  be  used  by  persons  other  than  the  purchaser,  and  used 
without  new  tests,  then,  irrespective  of  contract,  the  manufacturer  of  this 
thing  of  danger  is  under  a  duty  to  make  it  carefully." 

In  Rosenbusch  v.  Ambrosia  Milk  Corporation,  181  App.  Div.  97,  168 
N.  Y.  Supp.  505,  this  court  held  the  manufacturer  of  an  artificial  in- 
fant food,  which  was  widely  sold  in  sealed  packages,  to  be  chargeable 
with  negligence,  where  the  manufacturer  knew  or  should  have  known 
that  the  product  was  liable  to  deteriorate  and  become  dangerous  to 
health,  either  by  time,  climate,  or  temperature,  or  by  the  manner  in 
which  it  was  kept,  if  it  failed  to  affix  to  the  package  the  date  of  man- 
ufacture and  the  time  during  which  the  ingredients  might  safely  be 
used,  or  the  manner  in  which  they  should  be  handled  and  preserved 
to  prevent  deterioration.  Not  only  is  the  defendant  liable  to  the 
plaintiflF  for  the  damages  which  she  sustained  as  the  result  of  the 
breach  of  defendant's  implied  warranty,  but  the  defendant  is  liable 
to  respond  to  the  plaintiff  in  damages  for  the  injuries  which  she  sus- 
tained as  the  result  of  its  negligence  and  want  of  care. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


(102  App.  Div.  100) 

FITTS  et  al.  v.  ANDREWS. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    May  28,  1920.) 

1.  Steam  ^=^5— Publie  service  eorporation  under  obligjilion  as  to  unifoini 
rates. 

One  of  the  obligations  of  a  public  service  corporation  accorded  the  right 
by  the  Legislature  to  lay  steam  pipes  in  the  public  streets  was  to  furnish 
steam  to  all  applicants  at  a  uniform  rate,  and  it  could  not  make  a  con- 
tract which  would  preclude  it  from  complying  with  the  requirement 
Z.  Steam  ^=>5 — Customer  bound  by  new  schedule  of  rates  approved  by  com- 
mission despite  contract. 

Though  the  contract  of  a  public  service  corporation  regarding  the  fur- 
nishing of  steam  contained  an  implied  condition  the  comjmny  might  change 
rates  to  conform  to  reasonable  expenses,  the  customer  is  bound  by  the  new 
schedule  of  rates,  hied  by  the  company  and  approved  by  the  Public  Service 
Commission,  notwithstanding  the  contract,  and  the  company  can  recover 
on  such  basis. 

Submission  of  controversy  under  Code  Civ.  Proc.  §  1279,  be- 
tween William  C.  Fitts  and  others,  as  receivers,  etc.,  and  William 
T.  Andrews,  as  trustee,  etc.     Judgment  directed  for  plaintiffs. 

^=s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Argued  before  CLARKE,  P.  J.,  and  DOWIrING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

David  G.  McConnell,  of  New  York  City,  for  plaintiffs. 
Irawrence  Godkin,  of  New  York  City,  for  defendant. 

SMITH,  J.  [1,2]  The  New  York  Steam  Company  made  a  con- 
tract with  the  defendant's  testator  for  the  supply  of  steam  to  the 
building  of  the  defendant's  testator  for  a  period  of  5  years  from 
October  1,  1916,  at  a  rate  therein  specified.  At  this  time  the  New 
York  Steam  Company,  occupying  the  public  streets,  was  placed 
under  the  supervision  of  the  Public  Service  Commission.  After 
the  making  of  the  contract,  for  some  time,  they  filed  new  sched- 
ules, which  increased  the  rate  payable  by  the  defendant  beyond  the 
rate  specified  in  the  contract.  The  defendant  refused  to  pay  the 
increased  rate.  This  controversy  involves  the  right  of  the  plain- 
tiffs, as  receivers  of  that  steam  company,  to  collect  such  increased 
rate,  and  the  defendant  claims  that  the  filing  of  this  increased  rate 
impairs  the  obligsitions  of  their  contract,  which  the  steam  com- 
pany was  not  authorized  to  do,  and  that  the  Legislature  cannot  give 
them  power  to  so  act  as  to  impair  the  obligation  of  their  contract. 
If,  however,  at  the  time  the  contract  was  made,  this  company  was 
deemed  by  the  Legislature  to  be  a  public  service  corporation,  and 
was  accorded  the  rights  of  such  a  corporation  to  lay  their  pipes 
in  the  public  streets,  the  contract  must  h^ve  been  made  in  view 
of  their  powers  and  their  obligations.  One  of  those  obligations 
was  to  furnish  steam  to  all  applicants  at  a  uniform  rate.  If  this 
contract  rate  must  hold,  then  they  are  not  furnishing  steam  at  a 
uniform  rate,  and  the  steam  company  was  vnthout  power  to  make 
a  contract  which  would  preclude  them  from  complying  with  the 
law  to  make  a  uniform  rate.  The  schedule  as  filed  is  subject  to 
the  supervision  of  the  Public  Service  Commission  as  to  its  fairness. 
It  seems  to  me,  therefore,  that  if  this  contract  contained  the  im- 
plied condition  that  the  company  might  change  its  rates  to  conform 
to  the  reasonable  expense  of  the  furnishing  of  the  steam,  the  de- 
fendant is  bound  by  the  new  schedule  of  rates  filed  and  approved 
by  the  Public  Service  Commission,  notwithstanding  this  contract, 
and  that  the  plaihtiflFs  have  the  right  to  recover. 

In  the  case  of  Armour  Packing  Co.  v.  United  States,  209  U.  S. 
57,  28  Sup.  Ct.  428,  52  *t.  Ed.  681,  the  Armour  Packing  Com- 
pany claimed  to  be  relieved  from  the  public  service  schedule  of 
rates  by  reason  of  a  special  contract,  made  as  this  was,  in  accord- 
ance with  the  published  rates  at  the  time  that  it  was  made.  In  that 
case  the  Supreme  Court  held  that : 

'There  is  no  provision  In  the  Klkins  Act  exempting  special  contracts  trom 
its  operation,  nor  is  there  any  provision  for  filing  and  publishing  such  con- 
tracts, ana  the  fact  that  a  contract  was  at  the  published  rate  when  made 
does  n6t  legalize  it  after  the  carrier  has  advanced  the  published  rate.  The  pro- 
visions as  to  rates,  being  in  force  in  a  constitutional  act  of  Congress  when  tne 
contract  Is  made,  are  read  Into  the  contract  and  become  a  part  thereof,  and 
the  shipper,  who  is  a  party  to  such  a  contract,  takes  it  subject  to  any  change 
182N.Y.S.--% 
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thereafter  made  in  the  rate  to  which  he  must  conform  or  suffer  the  penalty 
tixed  by  law." 

This  case  would  seem  to  be  decisive  of  the  case  at  bar. 

In  Portland  Railway  Co.  v.  Oregon  R.  R.  Co.,  229  U.  S.  397,  33 
Sup.  Ct.  820,  57  L.  Ed.  1248,  a  similar  rule  was  stated,  and  in  the 
opinion  it  was  stated: 

"The  contract  set  up  by  which  the  fares  from  Lents  were  required  to  be  not 
greater  than  five  cents  cannot  be  held  to  justify  the  discrimination,  as  such 
contracts  must  be  taken  to  have  been  made -in  view  of  the  continuing  power  of 
the  state  to  control  the  transportation  rates  of  common  carriers  subject  to  its 
jurisdiction." 

The  same  rule  was  held  in  Philadelphia,  B.  &  W.  R.  Co.  v.  Schu- 
bert, 224  U.  S.  613,  32  Sup.  Ct.  589,  56  L.  Ed.  911,  in  Louisville 
&  N.  R.  Co.  V.  Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  55  L.  Ed. 
297,  34  L.  R.  A.  (N.  S.)  671,  in  Raymond  Lumber  Co.  v.  Ray- 
mond Light  &  Water  Co.,  92  Wash.  330,  159  Pac^  133,  L.  R.  A. 
1917C,  574,  and  in  Union  Drygoods  Co.  v.  Georgia  Public  Serv- 
ice Corporation,  248  U.  S.  372,  39  Sup.  Ct.  117,  63  L.  Ed.  309. 
See,  also,  Postal  Telegraph  Cable  Co.  v.  Associated  Press  (N.  Y. 
Ct.  App.)  127  N.  E.  256. 

Judgment  directed  for  plaintiff,  with  costs.    All  concur. 


(192  App.  Dlv.  93) 

WEBER  ft  HEILBRONER  v.  HOLBROOK,  CABOT  ft  ROLLINS  CORPORA- 
TION. 

(Supreme  Court,  Appellate  Divl^on,  First  Department.    May  28,  1920.) 

1.  Landlord  aad  tenant  ^=>li2il) — Recovery  by  lessee  against  subway  eon- 

tractor  limited  to  dlminutioh  of  rental  value. 

Recovery  by  a  lessee  against  a  subway  contractor  for  obstruction  of 
access  to  premises  is  limited  to  the  diminution  of  the  rental  value  caused 
by  the  invasion  of  an  interference  with  his  easements  of  light,  air,  and 
access. 

2.  Damages  <@=^159(5) — Specification  of  erroneous  rule  of  damages  does  not 

deprive  plaintiff  of  right  to  recover. 

The  mere  fact  that  plaintiff,  a  lessee  of  store  premises,  seeking  to  re- 
cover from  a  subway  contractor  for  interference  with  its  easements  of 
light,  air,  and  access,  has  specified  in  its  complaint  an  erroneous  rule  of 
damages,  does  not  deprive  it  of  the  right  to  recoverable  damages  flowing 
from  the  facts  alleged. 

3.  Pleading  <@^35— Allegations  of  lost  profits  g^reg&rded  as  surplusage. 

Where  plaintiff,  lessee  of  store  promises,  seeking  to  recover  from  a  sub- 
way contractor  for  interference  with  its  easements  of  light,  air,  and  access, 
in  its  complaint  states  facts  constituting  a  cause  of  action,  but  specifies 
an  erroneous  rule  of  damages  by  claiming  lost  profits,  the  allegations  as 
to  such  profits  should  be  deemed  surplusage,  and  may  be  disregarded. 

4.  Landlord  and  tenant  <S=>143(4) — Diunages  from  interference  by  subway 

contractor  with  store  lessee's  casements  recoverable. 

Damages  incident  to  or  caused  by  mere  inconvenience  or  annoyance  of 
any  kind  or  nature  Incident  to  an  authorized  public  improvement  in  a 
street,  as  a  subway,  are  not  recoverable  from  the  contractor  for  the  work 
by  a  lessee  of  store  premises;   but  damages  flowing  from  a  substantial 
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Invasion  of  the  lessee's  easements  of  light,  air,  and  access,  hy  obstractions 
contlnned  for  a  long  period,  are  recoverable  on  the  theory  that  a  subway, 
though  authorized  by  the  Legislature,  is  not  a  street  use  to  which  abut- 
ting owners  must  submit  without  compensation. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Weber  &  Heilbroner,  a  corporation,  against  the  Holbrook, 
Cabot  &  Rollins  Corporation.  From  a  judgment  dismissing  the  com- 
plaint on  it  and  the  opening  of  counsel  for  plaintiff  on  trial  of  the  is- 
sues, plaintiff  appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Feiner  &  Maass,  of  New  York  City  (Ira  Skutch,  of  New  York 
City,  of  counsel),  for  appellant. 

Thomas  F.  Conway,  of  New  York  City  (Thomas  E.  O'Brien,  of 
New  York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  plaintiff,  a  corporation,  alleges  that  it  was  in 
possession  of  the  first  floor  and  basement  of  the  Putnam  Building,  on 
the  westerly  side  of  Broadway,  between  Forty-Third  and  Forty- Fourth 
streets,  in  "the  city  of  New  York,  as  lessees,  for  a  term  commencing 
on  the  1st  day  of  February,  1913,  and  terminating  on  the  1st  day  of 
February,  1918,  and  conducted  therein  the  business  of  selling  men's 
and  boys'  furnishing  goods,  hats,  clothing,  and  other  merchandise  in- 
cluded in  the  general  business  of  men's  and  boys'  outfitters  at  retail, 
and  paid  a  large  rental  therefor;  that  on  the  9th  day  of  September, 
1915,  the  defendant  entered  into  an  agreement  with  the  Public  Serv- 
ice Commission  for  the  First  District  of  New  York  for  the  con- 
struction of  part  of  the  route  of  the  underground  railroad  known  as 
the  Broadway-Fourth  Avenue  Subway,  and  thereby  agreed  to  con- 
struct the  subway  under  Broadway  and  Seventh  avenue,  between 
Thirty-Eighth  and  Fifty-First  streets,  in  the  borough  of  Manhattan, 
city  of  New  York ;  that  the  defendant  proceeded  to  perform  the  con- 
tract, and  excavated  the  street  adjoining  and  adjacent  to  the  premises 
occupied  by  the  plaintiff,  and  erected  and  maintained  a  large  building 
or  hoist  in  the  roadway  opposite  and  adjacent  to  the  premises  occupied 
by  the  plaintiff,  and  obstructed  the  sidewalk,  by  removing  the  sidewalk 
as  it  theretofore  existed,  and  excavating  thereunder,  and  placing  a 
bridge  or  passengerway  above  it,  constructed  of  wood  and  elevated 
above  the  entrance  to  the  plaintiff's  premises,  so  that  pedestrians  were 
required  to  ascend  steps  to  get  upon  the  wooden  bridge  at  either  end 
thereof  in  order  to  pass  along  Broadway  between  Forty-Third  and 
Forty-Fourth  streets,  and  that  in  order  to  reach  the  plaintifFs  store 
pedestrians  were  required  to  descend  steps  at  the  middle  of  the  bridge 
in  order  to  get  to  the  level  of  the  passageway  to  the  plaintiff's  store ; 
that  said  bridge  was  narrower  than  the  sidewalk  theretofore  had  been, 
and  that  by  the  erection  thereof  the  plaintiff  was  deprived  of  the  ad- 
vantage of  having  its  premises  level  with  the  Sider/alk,  and  its  store, 
in  effect,  became  a  basement  store,  and  access  to  its  premises  became 
inconvenient  and  difificult,  owing  to  the  fact  that  the  defendant  railed 
off  large  portions  of  the  passageway,  "and  interfered  with  the  view  of 
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the  show  windows  of  said  premises/'  and  that  said  hoist  and  buildings 
erected  by  the  defendant  adjacent  to  the  plaintiff's  premises  likewise 
interfered  with  the  view  of  the  plaintiff's  show  windows  by  persons 
passing  the  same,  and  that  the  structures  so  erected  by  the  defendant 
interfered  with  the  light  of  said  premises,  and  with  access  thereto, 
and  deprived  said  premises  of  much  of  their  value  as  a  retail  store ; 
that  the  defendant  commenced  constructing  the  underground  railroad 
on  or  about  the  9th  day  of  September,  1915,  and  maintained  said 
hoists  and  obstructions  in  front  of  and  adjacent  to  the  premises  occu- 
pied by  the  plaintiff  for  a  period  of  more  than  a  year  thereafter,  and 
that  during  said  period  said  obstructions  interfered  with  the  light  of 
the  store,  and  seriously  interfered  with  access  to  the  plaintiff's  jjrera- 
ises  by  people  desirous  of  purchasing  merchandise,  and  diverted  the 
traffic  of  passers-by  from  the  plaintiff's  premises;  that  by  the  said 
acts  of  the  defendant  the  plaintiff  was  seriously  damaged,  in  that  its 
trade  was  diverted,  and  it  was  deprived  of  the  profits  thereof,  and 
that  by  reason  thereof  it  had  been  damaged  in  the  sum  of  $50,000, 
and  that  said  acts  of  the  defendant  in  interfering  with  the  plaintiff's 
premises  and  with  access  thereto,  and  in  connection  with  the  con- 
struction of  the  underground  railroad,  were  unlawful,  and  that  by 
reason  thereof  the  plaintiff  is  entitled  to  recover  of  the  defendant  the 
sum  of  $50,000,  for  which  amount,  and  costs,  judgment  was  demanded. 
By  a  bill  of  particulars  the  plaintiff  claimed  that  its  damages  con- 
sisted in  the  diminution  of  the  rental  value  of  the  premises  so  leased 
by  it  and  losses  sustained  through  loss  of  customers. 

In  opening  the  case,  counsel  for  the  plaintiff  stated,  among  other 
things,  that  the  defendant  erected  a  series  of  buildings  on  the  roadbed 
of  Broadway,  opposite  the  premises  occupied  by  the  plaintiff,  extending 
nearly  the  entire  length  of  the  block,  and  erected  a  fence  6  feet  or 
more  in  height,  completely  cutting  off  the  view  of  the  plaintiff's  prem- 
ises from  the  easterly  side  of  Broadway,  and  erected  a  wooden  bridge 
or  sidewalk  in  front  of  the  plaintiff's  premises  along  the  entire  block, 
with  an  ascent  of  several  steps  thereto  from  either  end,  and  with  a 
flight  of  steps  descending  from  the  middle  of  the  structure  down  into 
the  premises  occupied  by  the  plaintiff,  and  that  this  structure  was 
built  up  to  within  a  few  feet  of  the  plaintiff's  show  windows,  and 
that  there  was  a  railing  or  barricade  thereon,  leaving  only  a  narrow 
passageway,  and  that  the  defendant  erected  a  hoist  or  building  on 
Forty- Fourth  street  from  the  building  line  out  into  the  street,  and 
used  it  for  removing  earth  and  other  materials  excavated  in  the  con- 
struction of  the  subway,  and  that  these  obstructions  continued  for 
more  than  a  year,  and  obstructed  the  view  of  the  plaintiff's  premises, 
and  prevented  free  access  thereto,  and  that  plaintiff  would  show  that 
these  obstructions  and  the  interference  with  the  view  and  access  to 
the  plaintiff's  premises  resulted  in  a  substantial  reduction  in  the  rental 
value  thereof.  Counsel  for  the  plaintiff,  however,  stated  that  his  client 
was  not  complaining 'of  the  building  of  the  subway,  and  limited  its 
complaint  to  interference  with  light,  air,  and  access. 

Counsel  for  the  defendant,  in  moving  to  dismiss  the  complaint, 
pointed  out  that  no  negligence  in  the  performance  of  the  work  was 
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alleged  in  the  complaint  or  stated  in  the  openings  and  that  there  was 
no  complaint  that  the  defendant  did  not  obtain  a  permit  for  the 
work,  or  that  it  created  a  nuisance,  or  that  the  plaintiff  suffered  or 
sustained  more  damage  than  others  along  the  line  of  the  work,  and 
that  by  the  complaint  the  damages  alleged  consisted  only  of  loss  of 
profits  which  are  not  recoverable. 

[1,2]  -The  learned  counsel  for  the  respondent  contends  that  the 
judgment  should  be  sustained  on  the  ground  that  the  only  damages 
alleged  consist  of  a  loss  of  profits,  which  under  the  ruling  in  Bates  v. 
Holbrook,  89  App.  Div.  548,  85  N.  Y.  Supp.  673,  affirmed  171  N.  Y. 
460,  64  N.  E.  181,  are  not  recoverable.  He  is  quite  right  in  his  con- 
tention that  the  recovery  by  a  lessee  in  this  class  of  cases  is  limited 
to  the  diminution  of  the  rental  value  of  the  premises  caused  by  the  in- 
vasion of  and  interference  with  his  easements  of  light,  air,  and  ac- 
cess. Bates  V.  Holbrook,  supra;  Sinsheiraer  v.  Underpinning  & 
Foundation  Co.,  178  App.  Div.  495,  165  N.  Y.  Supp.  645,  affirmed 
226  N.  Y.  646,  123  N.  E.  889;  Germenten  v.  Bradley  Constructing  Co., 
186  App.  Div.  868,  175  N.  Y.  Supp.  120.  It  was,  however,  unnecessary 
for  the  plaintiff  to  specify  in  the  complaint  the  rule  of  damages  appli- 
cable to  the  facts  alleged;  and  the  mere  fact  that  it  has  specified  an 
erroneous  rule  of  damages  does  not  deprive  it  of  the  right  to  recover 
recoverable  damages  flowing  from  the  facts  alleged.  Colrick  v.  Swin- 
burne, 105  N.  Y.  503,  12  N.  E.  427. 

[3,4]  The  complaint  would  have  been  good,  if,  after  stating  the 
facts,  it  had  merely  alleged  that,  by  reason  of  such  interference  with 
plaintiflF's  easements  of  light,  aif,  and  access,  it  had  sustained  dam- 
ages in  a  specified  amount.  The  allegations,  therefore,  with  respect 
to  a  loss  of  profits,  should  be  deemed  surplusage,  and  may  be  disre- 
garded. Damages  incident  to  or  caused  by  mere  inconvenience  or 
annoyance  of  any  kind  or  nature  incident  to  an  authorized  public  im- 
provement in  a  street  are  not  recoverable,  but  damages  flowing  from 
a  substantial  invasion  of  and  interference  with  easements  of  light, 
air,  and  access,  by  obstructions  continued  for  a  long  period  of  time, 
remaining  permanent  for  such  period,  are  recoverable  on  the  theory 
that  the  construction  of  a  subway,  although  authorized  by  the  Legis- 
lature and  constructed  without  negligence,  is  not  a  street  use  to  which 
abutting  owners  must  submit  without  compensation.  Matter  of  Rapid 
Transit  Commissioners,  197  N.  Y.  81,  90  N.  E.  456,  36  L.  R.  A.  (N. 
S.)  647,  18  Ann.  Cas.  366;  Bates  v.  Holbrook,  supra;  Sinsheimer 
V.  Underpinning  &  Foundation  Co.,  supra;  Germenten  v.  Bradley 
Construction  Co.,  supra. 

In  the  Sinsheimer  Case,  supra,  Mr.  Justice  Qreenbaum,  in  instruct- 
ing the  jury,  in  substance  so  charged  the  law  with  respect  to  the  rule 
of  liability.  In  that  case,  in  the  construction  of  the  subway  a  struc- 
ture was  erected  in  the  street  in  front  of  the  premises  occupied  by 
the  plaintiff,  and  was  continued  for  a  period  of  2  years  and  10  months, 
and  without  regard  to  whether  it  was  essential  and  necessary  to  the 
performance  of  the  work,  or  whether  it  was  properly  or  negligently 
constructed,  the  court  ruled  as  a  matter  of  law,  that  if  it  so  interfered 
with  the  plaintiff's  easements  of  light,  air,  and  access  as  to  diminish 
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the  rental  value  of  the  premises  such  dimmution  of  rental  value  was 
recoverable.  The  judgment  entered  on  the  verdict  in  that  case  was 
affirmed  by  this  court  and  by  the  Court  of  Appeals,  notwithstanding 
the  fact  that  exceptions  to  such  rulings  were  taken  and  urged  on 
the  appeals.  The  learned  court  in  that  case  ruled,  as  a  matter  of  law, 
that  the  structure,  although  erected  and  necessarily  used  by  the  de- 
fendant for  only  a  period  of  something  over  a  year,  and  then  used  by 
permission  of  the  defendant  by  another  subway  contractor  for  the 
balance  of  the  period,  was  in  the  nature  of  a  permanent  invasion  of, 
and  interference  with,  and  an  obstruction  of  the  plaintiflF's  easements 
of  light,  air,  and  access,  in  so  far  as  permanent,  as  distinguished  from 
temporary,  was  essential  to  the  plaintiff's  right  to  recover,  and  that 
plaintiff  was  entitled  to  recover  for  the  entire  period. 

There  is  no  distinction  in  principle  between  the  Sinsheimer  .Case 
and  the  case  at  bar.  If  there  can  be  recovery  for  interference  with 
easements  of  light,  air,  and  access  for  an  entire  period  of  2.  years  and 
10  months,  on  precisely  the  same  principle  there  must  be  a  right  to 
recover  for  such  interference  for  the  period  of  1  year.  The  complaint, 
therefore,  states  a  cause  of  action,  and  if  it  shall  appear  that  the  de- 
fendant, even  though  without  negligence,  in  the  performance  of  this 
work  substantially  invaded  and  interfered  with  and  obstructed  the 
plaintiff's  easements  of  light,  air,  and  access,  so  as  to  diminish  the 
rental  value  of  the  premises,  the  plaintiff  will  be  entitled  to  recover 
therefor.  In  Ramme  v.  Long  Island  Railway  Co.,  226  N.  Y.  327, 
123  N.  E.  747,  the  Court  of  Appeals,  in  discussing  a  somewhat  similar 
point,  said:  '  • 

**Where  Improvements  are  lawfully  made  In  a  public  street,  which  do  not 
Ihvolve  direct  encroachment  upon  private  property,  the  person  or  corporation 
making  the  same  is  not  liable  for  consequential  damages,  unless  they  are  caus- 
ed by  negligence,  misconduct  or  want  of  skill." 

That,  however,  was  shortly  before  it  affirmed  the  judgment  in  the 
Sinsheimer  Case,  and  therefore  I  think  the  statement  should  not  be 
construed  as  indicating  that  such  a  material  interference  with  light, 
air,  and  access  is  not  a  direct  encroachment  upon  private  property 
within  the  contemplation  of  the  rule  as  stated. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


Digitized  by 


Google 


Sup.Ct.)  IN  BB  DANGLBB  *  471 

(181  N.Y.a.) 
(192  App.  Dir.  237) 

III  re  DANGLEB. 

(Supreme  Ck>art»  Appellate  Division,  First  Department.    May  28,  1920.) 

Attorney  and  client  <&=>42,  58— Attorney  for  wife,  who  bad  agreement  for  half 
of  alimony,  which  he  did  not  disclose*  suspended. 

Where  attorney,  retained  by  wife  in  separation  suit  took  from  her  an 
agreement  to  pay  one-half  of  all  alimony  collected,  together  with  any 
counsel  fee,  and  did  not  disclose  existence  of  agreement  to  court,  when 
applying  for  alimony  for  wife  as  penniless,  though  he  did  not  deceive 
wifie,  terms  of  his  retainer  were  illegal  and  unenforceable,  and  his  mis- 
conduct calls  for  his  suspension  from  practice  for  a  year. 

Disciplinary  proceedings  instituted  against  Morris  Dangler,  an  at- 
torney, by  the  Association  of  the  Bar  pi  the  City  of  New  York.  Re- 
spondent suspended  from  practice  for  a  year,  with  leave  to  apply  for 
reinstatement. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ.  • 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
Jacob  W.  Kahn,  of  Brooklyn  (Louis  J.  Moss,  of  Brooklyn,  of  coun- 
sel), for  respondent. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  the  bar  in  March, 
19CX),  at  a  term  of  the  Appellate  Division,  Second  Department,  and 
was  practicing  as  such  in  the  First  judicial  district  at  the  time  he 
committed  the  acts  complained  of. 

The  petition  sets  forth  two  charges  of  professional  misconduct. 
The  first  charge  is  that  the  respondent  having  been  retained  to  rep- 
resent one  Anna  R.  Monroe  in  an  action  for  separation  to  be  brought 
against  her  husband,  Geosge  W.  Monroe,  and  having  entered  into  an 
agreement  with  said  Anna  R.  Monroe  to  accept  in  payment  of  fees 
one-third  of  any  lump  sum  paid  in  the  settlement  of  alimony,  conceal- 
ed from  the  court,  on  the  argument  of  the  motion  for  temporary  ali- 
mony and  counsel  fees,  and  on  the  argument  of  a  subsequent  motion 
for  a  commission  to  take  testimony,  that  he  had  later  entered  into 
an  as^reement  with  his  client  by  which  he  was  to  receive  one-half  of 
all  alimony  paid  to  her,  and  in  fact  collected  and  retained  one-half 
of  all  such  alimony. 

When  Mrs.  Monroe  resolved  to  bring  an  action  against  her  husband 
for  separation,  she  retained  the  respondent  as  her  attorney  to  com- 
mence and  prosecute  it.    The  learned  official  referee  says : 

"True,  the  respondent  was  at  that  time  a  member  of  the  firm  of  Dangler 
&  Black,  and  the  action  brought  in  behalf  of  Mrs.  Monroe  was  brought  In  the 
firm  name,  and  the  firm  name  was  also  used  in  the  agreements  for  compensa- 
tion ;  but  the  evidence  abundantly  shows  that  the  respondent  practically  bad 
the  entire  charge  of  Mrs.  Monroe's  case,  and  personally  conducted  aU  the 
negotiations  with  her  and  all  proceedings  instituted  in  her  behalf.  Conse- 
quently all  denials  in  the  answering  affidavit  and  the  testimony  of  the  respond- 
ent, in  so  far  as  they  are  based  upon  the  claim  that  the  allegation  denied 
should  have  been  made  against  the  firm,  and  not  against  him  individually,  are 
unavailing  the  respondent." 

^s»For  oUi«r  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexef 
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On  April  3,  1917,  a  written  agreement  was  entered  into  by  which 
Dangler  &  Black  were  authorized  to  commence  an  action  for  separa- 
tion and  which  provided: 

''And  In  their  discretion  to  settle  the  same  npon  snch  terms  as  they  in  their 
judgment  shall  deem  necessary,  If  a  lump  sum  of  money  is  agreed  upon  be- 
tween the  plaintiff  and  the  defendant  in  full  settlement  of  alimony,  past, 
present,  and  future,  then  my  attorneys  shall  receive  one-third  of  such  settle- 
ment. All  payments  of  counsel  fees  and  costs  of  the  action  shall  remain  the 
property  of  my  attorneys." 

The  separation  action  was  subsequently  instituted.  A  motion  for 
alimony  and  counsel  fees  was  thereafter  made  and  argued  on  July 
25,  1917.  Respondent  submitted  an  affidavit  of  Mrs.  Monroe,  prepar- 
ed by  him,  which  stated : 

''I  have  no  other  income  or  revenue,  and  I  am  practically  pennUess  at  this 
time,  and  am  dependent  upon  the  outcome  of  this  motion  for -maintenance  and 
support  both  for  myself  and  daughter." 

On  July  28,  1917,  three  days  after  the  first  argument  of  the  motion, 
a  new  agreement  vfas  made  between  the  respondent  and  his  client, 
which  provided: 

"I,  Anna  R.  Monroe,  hereby  retain  the  ilrm  of  Dangler  &  Black  to  prosecute 
an  action  for  divorce  against  my  husband,  George  W.  Monroe,  and  agree  to 
pay  them  one-half  of  all  alimonies  collected  during  the  pendency  of  the  ac- 
tion, together  with  any  counsel  fee  that  might  be  retained  therein." 

Upon  the  second  argument  before  the  court  as  to  alimony,  which 
was  on  August  6th,  respondent  did  not  disclose  to  the  court  the  fact 
that  this  agreement  had  been  made.  The  motion  resulted  in  an  or- 
der which  provided  for  $500  counsel  fee  and  temporary  alimony  of 
$75  per  week.  The  respondent  received  the  $500  counsel  fee  and  the 
payments  of  alimony  were  made  directly  to  him  from  time  to  time  by 
Mr.  Monroe's  attorneys.  It  was  his  custom  to  retain  one-half  of  the 
weekly  alimony,  or  $37.50,  a  course  which  he  pursued  until  May, 
1918,  after  which  payment  was  made  by  Monroe's  attorneys  direct 
to  Mrs.  Monroe.  The  respondent  also  procured  Mrs.  Monroe  to 
give  him  a  power  of  attorney  to  indorse  alimony  checks  which  had 
been  made  payable  to  her.  Subsequently,  upon  an  application  for 
the  issuance  of  an  open  commission  to  take  evidence  in  Boston,  where 
the  question  arose  as  to  the  costs  and  expenses  attendant  upon  such 
a  commission,  the  respondent  submitted  an  affidavit  in  which  he  set 
forth  that  he  had  been  allowed  $500,  claimed  that  said  allowance,  as 
a  matter  of  law,  was  to  be  used  for  the  preparation  and  actual  trial 
only  when  the  same  takes  place  within  the  jurisdiction  of  the  court, 
was  not  intended  to  cover  expenses  for  taking  a  commission  out  of 
the  state,  and  failed  to  disclose  the  agreement  with  his  client  under 
which  he  was  receiving  one-half  of  the  alimony  awarded  to  her. 

The  learned  official  referee  as  to  this  charge  finds: 

"As  regards  the  motion  for  alimony  and  counsel  fee,  I  am  of  the  opinion 
that  respondent's  misconduct  has  been  fully  established,  for  it  seems  clear 
that  In  the  fftce  of  his  client's  plea  of  poverty  the  court  would  never  have  de- 
cided the  question  of  alimony  as  it  was  decided,  if  it  had  been  informed  that 
one-half  would  go  to  the  attorney  in  addition  to  the  counsel  fee  granted ;  in- 
deed, the  obtaining  under  the  circumstances  disclosed  of  the  agreement  of  July 
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28, 1917,  was  in  itself  UBprofesslonal.  Moreoyer,  it  was  void  as  against  public 
policy.  Van  Vleck  ▼.  Van  Vleck,  21  App.  Dlv.  272,  47  N.  T.  Snpp.  470.  My  flnal 
conclusion,  therefore,  is  that  to  the  extent  stated  the  respondent  has  been 
guilty  of  professional  misconduct  as  an  attorney." 

In  Van  Vleck  v.  Van  Vleck,  supra,  it  was  held  that  an  agreement 
by  the  wife  to  compensate  an  attorney  for  conducting  an  action  to 
be  instituted  by  her  against  her  husband  for  separation,  by  giving  him 
certain  percentages  of  such  sum  as  should  be  awarded  her  for  ali- 
mony, was  void  as  against  public  policy.  The  court  cited  Beadleston 
V.  Beadleston,  103  N.  Y.  403,  g  N.  E.  735,  where  it  was  held  that  the 
power  of  the  court  to  make  an  allowance  to  a  wife  for  counsel  fee  and 
expenses  in  an  action  for  divorce  is  limited  to  such  sums  as  may  be 
necessary  to  carry  on  or  defend  the  action,  and  quoted  with  approval 
from  Jordon  v.  Westerman,  62  Mich.  170,  28  N.  W.  826,  4  Am.  St. 
Rep.  836. 

"  *A  contract  made  between  a  wife  and  her  solicitors  in  advance  of  a  decree 
for  divorce  and  allowance  of  alimony,  giving  the  solicitors  one-half  of  such 
alimony,  is  void. as  against  public  policy.  ♦  •  •  *  In  the  course  of  the 
opinion  delivered  in  that  case  it  was  said :  The  allowance  of  temporary  ali- 
mony is  discretionary  with  the  court,  and  it  cannot  be  for  a  moment  imagltied 
that  an  allow'ance  would  be  made  if  the  court  was  apprised  that  one-half  the 
sum  allowed  for  her  sustenance  had  been  agreed  to  be  paid  over  to  her  solici- 
tors under  a  contract  like  that  set  up  in  this  case.'    ♦    ♦    ♦ »» 

This  case  was  cited  and  followed  in  Marter  of  Brackett,  114  App. 
Div.  257,  99  N.  Y.  Supp.  802,  affirmed  189  N.  Y.  502,  81  N.  E.  1160. 

Matter  of  Bolles,  78  App.  Div.  180,  79  N.  Y.  Supp.  530,  was  a 
summary  proceeding  to  compel  an  attorney  to  pay  over  certain  moneys 
received  by  him  as  alimony  for  his  client.  The  attorney  claimed  to 
be  entitled  to  retain  the  sum  on  account  of  disbursements  and  expendi- 
tures made  for  the  petitioner  in  connection  with  the  action.  This 
court  said: 

"It  Is  settled  by  authority  that  the  sums  awarded  as  alimony  cannot  be 
appropriated  by  the  attorney  in  payment  for  legal  services  pr  disbursements 
connected  therewith.  Alimony  is  directed  to  be  pa.ld  by  the  court  for  the  sup- 
port and  maintenance  of  the  wife  and  children,  and  Is  not  subject  to  be  ap- 
propriated to  the  payment  of  debts  and  liabilities  disconnected  from  necessary 
support  and  maintenance.  The  right  of  the  wife  to  have  ^nd  receive  the 
same  is  founded  upon  the  marital  obligation  of  the  husband  to  maintain  and 
support  his  wife  and  children,  and  both  the  allowance  and  payment  are 
subject  at  all  times  to  the  equitable  protection  of  the  court  It  may  be  inter- 
posed at  any  time  upon  a  proper  application  in  enforcement  of  a  decree  award- 
ing it,  either  to  compel  its  payment  by  the  sequestration  of  the  husband's 
property,  or  summarily  direct  to  any  person,  who  has  received  it  for  the 
benefit  of  the  wife  and  children,  to  pay  it  over.  ♦  ♦  ♦  The  attorney,  there- 
fore, has  no  right  whatever  to  appropriate  the  alimony  awarded,  either  as 
compensation  for  his  services  or  for  the  payment  of  disbursements  connected 
with  the  action.  His  allowance  of  a  counsel  fee  was  deemed  sufficient  by  the 
court  for  such  matters.    He  cannot  resort  to  the  alimony  to  help  him  out" 

In  Branth  v.  Branth,  10  N.  Y.  Supp.  638,^  the  General  Term  of  this 
department  said: 

"The  alimony,  however,  although  it  be  obtained  by  assignment,  cannot  be 
secured  by  the  plalntlfTs  attorneys.     It  is  intended  for  the  support  of  the 

^Reported  in  full  in  the  New  York  Supplement;  reported  as  a  memorandum 
decision  without  opinion  In  57  Hun,  592. 
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party  to  whom  It  is  given,  and  the  greater  the  neoeesity  for  such  an  allowance 
the  greater  the  reason  why  the  courts  should  discountenance  Its  appropriation 
for  any  other  purpose.  The  counsel  must  rely  upon  the  costs  and  counsel  fee 
awarded  for  his  compensation,  and  therefore  no  claim  to  the  alimony  or  any 
part  of  It,  or  to  the  enforcement  of  It  by  any  process  Issued  or  otherwise,  can 
Inure  to  the  benefit  of  her  attorneys." 

In  Romaine  v.  Chauncey,  60  Hun,  477,  15  N.  Y.  Supp.  198,  affirmed 
129  N.  Y.  566,  29  N.  E.  826,  14  L.  R.  A.  712,  26  Am.  St.  Rep.  544,  the 
court  said: 

"The  alimony  awarded  to  Mrs.  Chauncey  cannot  be  regarded  as  an  ordinary 
debt  due  by  one  person  to  another,  which  may  be  reached  by  judgment  credi- 
tors in  the  ordinary  way.  The  nature  of  alimony  must  not  be  overlooked. 
It  Is  not  the  wife's  property  nor  her  separate  estate.  It  is  simply  a  provision 
compulsorlly  made  for  her  support  by  the  guilty  husband.  The  law  tffns  en- 
forces the  obligation  assumed  by  the  husband  at  marriage,  and  ^  the  alimony 
becomes  a  substitute  for  the  maintenance,  which  is  the  wife's  due  and  which 
she  would  receive,  directly  from  the  husband  and  in  his  home,  but  for  the 
dissolution  of  the  marriage  contract  by  reason  of  his  infidelity.  ♦  ♦  ♦  It 
is  quite  dear  that  the  provision  thus  made  for  the  wife's  support  is  nonas- 
signable. ♦  ♦  ♦  Public  policy  equally  demands  that  a  woman  whose  hus- 
band is  bound  to  support  her  shall  not  become  a  public  charge,  and  that  the 
provision  ordained  by  law  shall  be  scrupulously  applied  to  the  single  purpose 
for   which  it  was  Intended." 

The  petition  contained  a  second  charge  against  the  respondent,  but 
as  the  learned  official  re/eree  has  reported  that  it  has  not  been  sus- 
tained by  sufficient  evidence,  and  as  we  are  satisfied  from  a  careful 
consideration  of  the  whole  case  with  his  conclusion,  it  is  not  neces- 
sary to  refer  to  it  in  detail. 

Upon  the  finding  that  the  respondent  had  been  guilty  of  unprofes- 
sional conduct  upon  the  first  charge,  which  we  approve,  we  are  of  the 
opinion  that  'his  offense  cannot  be  overlooked.  While  he  did  not 
deceive  his  client,  in  that  the  terms  of  his  retainer  were  in  writing, 
and  were  read  and  understood  and  agreed  to  by  her,  yet  nevertheless 
they  were  illegal  and  unenforceable  and  against  the  policy  of  the  law, 
which,  as  a  member  of  the  bar,  he  ought  to  have  known  and  must 
be  held  to  have  known,  notwithstanding  his  claim  of  ignorance.  He 
did  not,  when'  applying  to  the  court  for  counsel  fees,  or  again  when 
applying  for  allowance  for  expenses  incident  to  taking  a  deposition 
without  the  state,  disclose  to  the  court  that  he  was  under  contract  to 
receive,  in  the  first  instance,  and  had  received  when  the  second  ap- 
plication was  made,  one-half  of  the  amount  of  alimony  allowed  for 
the  support  and  maintenance  of  his  client.  It  is  obvious  that,  if  such 
disclosure  had  been  made,  it  would  materially  have  affected  the  court's 
action. 

Having  obtained  a  substantial  allowance  of  alimony  upon  the 
ground  of  the  necessitous  condition  of  his  client,  he  abused  the  dis- 
cretion of  the  court  by  appropriating  one-half  thereof,  in  addition  to 
the  substantial  counsel  fee  allowed  to  himself.  We  are  of  the  opinion 
that  for  this  misconduct,  thus  established,  he  should  be  suspended 
for  one  year,  with  leave  to  apply  for  reinstatement  at  the  expiration 
of  that  term,  upon  proof  of  his  compliance  with  the  conditions  to 
be  incorporated  in  the  order  to  be  entered  hereon.    All  concur. 
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McMAHON  et  al.  v.  BEARD  et  al. 

(Supreme  Court,  Special  Term,  Klugs  CJounty.    June  11,  1020.) 

Brokers  ^s>87 — CommisaioiiB  <md  gross  rentals  of  lease  procured  do  not  extend 
to  percentage  of  rentals  under  optional  renewal  lease. 

WOT  procuring  a  lease,  including  agreement  that  at  its  expiration  les- 
sors would  either  pay  a  percentage  of  costs  of  improvements  or  grant  a 
further  term,  brokers  Aeld  entitled  in  suit  brought  before  expiration  of  the 
first  term,  to  commissions  on  the  gross  rentals  for  the  first  term  alone ; 
their  claim  for  commissions  on  the  optional  renewal  lease  not  being  de- 
terminable prior  to  the  granting  of  such  renewal  lease  by  the  lessors. 

Action  by  Joseph  T.  McMahon  and  others  against  William  Beard 
and  another.  Verdict  for  plaintiffs,  and  defendants  move  to  set  aside 
the  verdict  and  for  new  trial.  Motion  granted,  unless  plaintiffs  stipu- 
late to  reduce  the  verdict. 

CuUen  &  Dykman,  of  Brooklyn  (Edgar  M.  Cullen,  Edward  J.  Byrne, 
and  Jackson  A.  Dykman,  all  of  Brooklyn,  of  counsel),  for  plaintiffs. 

Leventritt,  Cook,  Nathan  &  Lehman,  of  New  York  City  (David 
Leventritt  and  Herman  J.  Westwood,  both  of  New  York  City,  of  coun- 
sel), for  defendants. 

VAN  SICLEN,  J.  This  action  is  brought  by  brokers  to  recover 
commissions  for  procuring  a  lease  of  defendants'  water  front  property. 
It  appears  that  on  July  31,  1919,  a  lease  was  duly  executed  of  the 
premises  in  question  for  a  term  of  5  years  8  months  and  10  days 
(from  August  20,  1919,  to  April  30,  1925),  at  rentals  and  upon  terms 
therein  specified,  with  a  further  mutual  agreement  that,  at  the  expi- 
ration of  the  term  thereby  granted,  the  lessor  would  either  pay  to  the 
lessee  a  certain  percentage  of  the  cost  of  the  improvements  thereon 
then  standing,  or  else  grant  a  new  lease  for  a  further  term  of  5 
years ;  the  option  being  entirely  with  the  lessor. 

The  plaintiffs'  action  is  for  the  recovery  of  a  flat  5  per  cent,  commis- 
sion on  the  gross  rentals,  less  the  rentals  which  would  accrue  under  an 
existing  lease  covering  a  part  of  the  said  premises  for  the  entire 
period  of -10  years  8  months  and  10  days,  and  they  have  the  jury's 
verdict  for  the  same,  which  the  defendants  now  move  to  set  aside  and 
for  a  new  trial. 

The  court  is  not  now  concerned  with  plaintiffs'  employment,  their 
good  or  bad  faith,  their  fair  or  fraudulent  conduct,  or  the  rate  of  com- 
missions earned  or  to  be  paid,  for  the  reason  that  the  jury  has  already 
passed  upon  the  same.  It  is  but  fair,  however,  to  mention  in  pass- 
ing that  defendants  at  no  time  sought  the  services  of  the  plaintiffs  or 
expressed  a  desire  to  lease  the  premises  in  question  for  the  term, 
period,  or  periods  mentioned  in  the  lease  as  executed,  or  even  discuss- 
ed with  plaintiffs  the  same  prior  to  tlie  execution  thereof.  On  the 
contrary,  the  initiative  was  taken  wholly  by  the  plaintiffs,  and  their 
activities,  to  a  certain  extent  at  least  secretly,  were  in  behalf  of  the 
lessee,  then  a  tenant  occupying  part  of  the  premises.    In  all  probability, 
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defendants  might  have  secured  the  same  lease  without  plaintiflFs'  in- 
terference. 

There  remains,  however,  the  serious  question  as  to  whether  the 
evidence  supports  the  jury's  finding  that  plaintiffs  are  entitled  to  com- 
missions on  the  gross  rentals  for  the  term  of  the  present  lease,  and 
also,  at  the  expiration  thereof,  for  the  term  of  the  new  lease,  if  such 
be  then  granted.  A  careful  reading  of  the  evidence  submitted  upon 
the  trial  wholly  fails  to  disclose  either  that  the  minds  of  the  respective 
parties  ever  met  upon  the  term  or  terms  of  the  lease  or  leases  or  the 
gross  amount  of  rentals  to  be  paid  thereunder,  in  such  a  way  as  to 
form  a  basis  for  computation  of  commissions,  or  that  they  agreed  upon 
or  came  to  an  understanding  upon  a  fixed' period  for  which  rentals 
were  to  be  paid  and  upon  which  commissions  were  to  be  reckoned. 
The  real  difference  or  dispute  between  the  parties  was  the  rate  of 
commissions  to  be  paid  by  the  defendants  to  plaintiffs.  Therefore 
it  must  follow  that,  unless  the  legal  construction  of  the  lease  upholds 
the  finding  of  the  jury  that  plaintiffs  became  entitled  to  their  commis- 
sions on  the  gross  rentals  for  the  terms  of  both  the  present  and  the 
future  lease  to  be  executed,  so  much  of  the  verdict  as  represents 
the  commissions  on  the  rentals  that  may  accrue  under  the  said  ad- 
ditional or  future  lease  is  not  supported  by  the  evidence,  is  excessive, 
and  should  be  deducted. 

An  examination  of  the  authorities,  submitted  upon  the  trial  and 
cited  in  the  briefs  hereon,  discloses  in  effect  that  brokers,  like  the  par- 
ties, are  bound  by  the  instrument  as  executed.  In  the  lease  in  question 
the  option  to  grant  a  new  lease  is  with  the  lessor,  but  in  no  wise  differs 
from  the  right  reserved  to  terminate  at  expiration  of  first  term  upon 
a  sale  of  or  the  election  to  reoccupy  the  premises.  It  may  be  conceded 
that  the  plaintiffs  were  entitled  to  commissions  for  the  full  term  of 
the  lease.  But  what  was  the  full  length  of  the  lease?  Was  it  for 
5  years  8  months  and  10  days,  or  was  it  for  10  years  8  months  and 
10  days?  Plaintiffs  are  entitled  to  their  earnings  for  the  kind  of 
lease  they  secured,  determinable  by  that  very  lease.  Itiey  at  least 
took  the  chances  of  a  refusal  by  the  lessors  to  grant  a  new  lease  at 
the  expiration  of  the  first  term,  and  it  matters  not  that  the  option  to 
grant  a  new  lease  rested  wholly  with  the  lessors,  or  whether  the  ex- 
ercise of  the  option  would  be  to  the  lessors*  benefit  or  otherwise.  The 
lease  so  specified,  and  it  was  the  kind  of  a  lease  which  the  plaintiffs 
undertook  to  and  did  procure,  and  thereby  became  entitled  to  com- 
missions on  the  amount  of  the  rentals  which  was  the  consideration  of 
the  lease. 

At  the  time  of  the  execution  of  said  lease,  necessarily,  in  order  to 
determine  the  amount  of  commissions  then  due  and  earned,  there  must 
be,  unless  provided  by  special  agreement,  a  fixed  basis  of  computation. 
Surely  gross  rentals,  which  cannot  be  completely  determined  until  the 
lessors  act  under  their  option  to  grant  a  new  lease  or  pay  the  price, 
cannot  afford  such  a  basis.  It  seems  clear,  therefore,  that  plaintiffs' 
recovery  is  limited,  at  present,  to  commissions  at  the  rate  of  5  per 
cent.,  as  found  by  the  jury,  of  the  gross  amount  of  rentals  for  the 
term  of  5  years  8  months  and  10  days,  less  the  rental  which  would 
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have  accrued  under  the  lease  surrendered.  The  case  of  Swan  v. 
Inderlied,  187  N.  Y.  372,  80  N.  E.  195,  so  confidently  cited  and  quot- 
ed by  plaintiffs'  counsel  upon  the  trial  in  support  of  plaintiffs'  claim 
for  commissions  on  gross  rentals  for  both  terms,  is,  to  my  reading, 
quite  to  the  contrary. 

Defendants'  motion  to  set  aside  the  verdict  and  for  a  new  trial 
is  granted,  unless  the  plaintiffs  and  their  attorneys  shall  execute  and 
file  herein,  within  10  days,  a  stipulation  in  writing  agreeing  to  reduce, 
and  to  accept  as  reduced,  a  verdict  for  5  per  cent,  commissions  on  the 
gross  rentals  for  the  term  of  5  years  8  months  and  10  days,  less  rent- 
als which  would  have  accrued  under  the  lease  surrendered,  with  in- 
terest thereon  from  July  31,  1519,  to  May  17,  1920.  Such  computation 
may  be  made  by  the  attorneys  for  the  respective  parties  or  accept 
the  court's,  which  is:  Commissions,  $34,320;  interest,  $1,642;  to- 
gether amounting  to  $35,962.  The  foregoing  is  not  in  any  wise  to 
be  construed  as  a  determination  of,  or  at  all  affecting,  plaintiffs*  claim 
for  commissions  upon  defendants  granting  a  new  lease  to  the  lessees 
at  the  expiration  of  the  original  term  as  in  said  present  lease  pro- 
vided 


KRONFELD  v.  NATELSON. 

(aty  Court  of  New  York,  Trial  Term.    AprU  23,  1920.) 

FffBiids,  Stalnte  of  ^=»118(2)— Memonmda  of  sale  "terms  as  had''  not  within 
statute. 

An  order  for  goods,  which,  as  to  the  price,  stated  "terms  as  had,"  was 
a  sufficient  memorandum  under  the  statute  of  frauds ;  the  words  "terms 
as  had"  referring  to  other  prior  sales  which  were  evidenced  by  writing. 

Action  by  Philip  Kronfeld  against  Meyer  Natelson.  On  motion  to 
set  aside  verdict  and  dismiss  complaint.    Denied. 

Phillips,  Jaffe  &  Jaffe,  of  New  York  City,  for  plaintiff. 
Burnstine  &  Geist,  of  New  York  City  (Henry  C.  Bumstine,  of  New 
York  City,  of  counsel),  for  defendant.  . 

FINELITE,  J.  The  jury  having  awarded  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $731.25,  a  motion  was  immediately  made  to 
set  the  same  aside  upon  the  ground  that  the  statute  of  frauds  ap- 
plies. It  appears  from  the  facts  herein  that  on  March  21,  1919,  the 
plaintiff  and  the  defendant  entered  into  an  agreement  with  each  other, 
wherein  and  whereby  the  defendant  agreed  to  manufacture  for  and 
sell  and  deliver  to  the  plaintiff,  at  the  plaintiff's  place  of  business  in 
the  city  of  New  York,  certain  merchandise,  consisting  of  73%  dozen 
of  shirts,  of  designated  style  numbers,  with  separate  collars  to  match, 
at  a  price  of  $13.75  per  dozen,  delivery  to  be  made  in  May,  1919,  the 
terms  to  be  the  same  as  those  previously  had  by  the  plaintiff  (to  wit, 
upon  a  credit  of  60  days,  or  2  per  cent,  discount  if  paid  in  10  days), 
and  the  plaintiff  agreed  to  purchase  the  said  merchandise  under  the 
said  terms,  and  to  pay  the  said  purchase  price  therefor;   that  there- 
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after,  at  the  request  of  the  defendant,  the  time  of  delivery  of  the  said 
merchandise  was  from  time  to  time  extended  until  finally  the  defend- 
ant promised  to  deliver  the  said  merchandise  at  the  end  of  September, 
1919.  The  plaintiff,  in  his  second  cause  of  action,  claims  that  on 
the  22d  day  of  March,  1919,  at  the  city  of  New  York,  the  defendant 
agreed  to  manufacture,  sell  and  deliver  to  the  plaintiff  at  his  place 
of  business  in  the  city  of  New  York,  certain  merchandise,  consisting 
of  43V^  dozen  of  shirts,  at  $13.75  per  dozen,  delivery  to  be  made 
May,  1919,  terms  the  same  as  hereinabove  set  forth.  Both  orders 
were  signed  by  the  plaintiff  at  the  same  time  and  accepted  by  the  de- 
fendant. The  defendant  by  his  answer  interposes  the  statute  of 
frauds.  ' 

Plaintiff  offered  in  evidence  an  order  blank  of  the  defendant,  which 
contained  style  numbers,  the  amounts  in  dozens,  and  also  designated 
by  numbers  the  shirts  and  collars  and  the  price  thereof,  and  on  the 
top  of  said  order  are  the  words  "terms  as  had."  The  defendant  con- 
tends, under  the  words  "terms  as  had,"  that  the  plaintiff  cannot  resort 
to  oral  proof  to  explain  or  resort  to  another  paper  which  required 
oral  proof  to  show  what  terms  were  had  in  a  former  transaction  for 
the  sale  of  defendant's  merchandise  to  the  plaintiff,  and  that  there- 
fore the  statute  of  frauds  applies.  It  appears  from  the  evidence  here- 
in that  other  transactions  were  had  between  the  plaintiff  and  the  de- 
fendant in  relation  to  the  sale  of  merchandise  from  the  defendant  to 
the  plaintiff.  The  defendant,  being  a  manufacturer  of  shirts,  had  sold 
to  the  plaintiff  merchandise  consisting  of  shirts  and  collars,  and 
wherein  the  terms  were  designated  upon  a  statement  "2/10/60,"  and 
when  the  defendant  called  upon  the  plaintiff  to  take  the  plaintiff's 
order  for  the  merchandise  now  in  question,  when  the  question  arose 
as  to  what  terms  were  to  be  had  for  the  payment  of  the  bill,  the 
plaintiff  exhibited  to  the  defendant  the  former  statement  of  purchase, 
which  contained  the  terms  aforesaid,  whereupon  the  defendant  marked 
upon  the  memorandum  of  purchase  or  order  for  the  sale  of  the 
merchandise  in  question  in  this  action  the  words  "terms  as  had." 

The  defendant  places  a  great  deal  of  reliance  upon  the  case  of 
Lipschitz  V.  W.  R.  Grace  &  Co.,  104  Misc.  Rep.  55,  171  N.  Y.  Supp. 
330,  which  was  affirmed  188  App.  Div.  912,  175  N.  Y.  Supp.  910, 
without  opinion.  The  Appellate  Term,  in  reversing  this  case,  in  re- 
ferring to  the  words  "terms  as  had,"  held  that  the  insertion  of  these 
words  in  an  otherwise  complete  memorandum  of  a  contract  for  the 
sale  of  goods  cannot  be  disregarded  as  unnecessary  to  the  complete 
part,  and  such  memorandum  is  not  sufficient  to  satisfy  the  statute  of- 
frauds.  In  an  action  to  recover  damages  for  failure  to  deliver  the 
goods,  it  appeared  that  after  plaintiffs  had  received  the  memorandum, 
a  formal  contract  signed  by  defendant,  containing  many  terms  not 
contained  in  the  original  memorandum,  was  sent  to  plaintiffs  for 
their  approval,  and,  though  they  signed  it,  they  exacted  several  more 
terms  and  conditions.  Defendant  refused  to  accept  the  proposed  con- 
tract as  modified  by  plaintiffs,  and  so  notified  them,  and  withdrew  any 
offer  made  by  it  Held,  that  the  facts  showed  that  the  parties  had  not 
at  the  time  of  the  making  of  the  memorandum  finally  agreed  upon  any 
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contract,  and  a  judgment  in  favor  of  the  plaintiflFs  was  reversed  and 
the  complaint  was  dismissed. 

But  this  case  differs  entirely  from  the  case  at  bar.  In  the  case  at 
bar  the  terms  were  agreed  upon  and  the  exhibition  of  the  former 
bill  of  purchase  was  merely  explanatory  of  what  was  meant  by  the 
terms  "as  had,"  to  wit,  2/10/60,  which  was  merely  for  the  purpose 
to  show  the  terms  as  had,  or  in  other  words,  the  terms  of  payment 
of  the  bill  upon  delivery  of  the  merchandise,  fixing  the  time  when 
delivery  was  to  take  place  and  the  discount  allowed  for  cash  pajrment. 
The  order  as  taken  is  in  the  handwriting  of  the  defendant,  and  the 
plaintiff  is  not  resorting  to  words  explanatory  of  the  terms  in  the 
order  in  question.  In  Spiegel  v.  Lowenstein,  162  App.  Div.  443, 
446,  147  N.  Y.  Supp.  655,  658,  Lyon,  J.,  in  writing  the  opinion,  said: 

"  ♦  ♦  ♦  Afl  to  the  merits  of  the  defense  of  the  statute  of  frauds,  It  was 
not  the  Intention  of  the  statute  to  require  that  the  memorandum  should  of 
itself  constitute  a  contract,  as  it  was  required  to  be  signed  only  by  the  party  to 
be  charged.  Had  such  been  the  intention,  the  statute  would  have  declared 
that  all  such  contracts  should  be  void,  unless  in  writing.  The  purpose  of  the 
memorandum  is  to  serve  as  an  acknowledgment  or  admission  in  writing  of  the 
person  to  be  charged  that  such  a  contract  has  been  made.  The  statute  does 
not  brand  a  verbal  contract  as  Illegal,  but  simply  says  a  verbal  contract  shall 
not  be  enforceable  by  action  unless  there  be  some  note  or  memorandum  there- 
of in  writing  signed  by  the  party  to  be  charged.  It  matters  not  how  Informal 
or  bunglingly  constructed  the  memorandum  may  be.  Anything  under  the  hand 
of  the  party  sought  to  be  charged,  admitting  that  he  had  entered  into  the 
agreement,  will  be  sufficient  to  satisfy  the  statute,  which  was  only  intended  to 
protect  parties  from  having  parol  agreements,  dependent  upon  human  recol- 
lection and  veracity.  Imposed  upon  them.  Wood,  Stat,  of  Frauds,  S  845. 
The  simple  statement  referring  to  the  contract  contained  in  a  letter  signed  by 
the  party  to  be  charged,  *I  made  the  contract  for  the  goods,'  is  sufficient. 
Bailey  v.  Sweeting,  30  L.  J.  C.  P.  150.  It  is  not  necessary  that  such  note  or 
memorandum  be  contained  In  a  single  paper,  but  it  may  consist  of  several  let- 
ters or  other  writings  so  connected  by  their  contents  as  to  constitute  a  note  or 
memorandum  for  the  sale  of  the  property.  All  that  is  required  is  that  the 
writing  sufficiently  evidenced  the  contract  of  the  parties.  If  the  writings  refer 
to  letters  or  other  documents,  they  may  be  used  as  a  part  of  the  memorandum ; 
but,  taken  a^  a  whole,  they  must  contain  all  the  essentials  of  the  contract,  so 
that  resort  need  not  be  had  to  parol  proof.  Brauer  v.  Oceanic  Steam  Naviga- 
tion CJompany,  178  N.  Y.  339;  Doughty  v.  Manhattan  Brass  Co.,  101  N.  Y. 
644 ;  Mentz  v.  Newwltter,  122  N.  Y.  491 ;  Turner  Co.  v.  Robinson,  55  Misc.  Rep. 
280;  Abb.  Tr.  Ev.  (2d  Ed.)  358,  359.  ♦  •  •  The  expression  *usual  terms,' 
as  applied  to  the  terms  of  payment,  was,  as  to  the  sale  and  delivery  of  copper 
wire  by  respondent  to  appellant  the  preceding  month,  which  was  the  cause  of 
action  si)ecifled  In  the  complaint,  admittedly  cash  at  the  end  of  30  days,"  and 
80  further  stated  that  "a  contract  for  printing  and  binding  in  which  the  rates 
are  expressed  as  'current  rates*  does  not  create  the  contract  an  Invalid  one 
under  the  Statute  of  Frauds,  although  the  rates  must  be  established  by  parol 
proof.  Argns  Co.  v.  Mayor,  etc.,  of  Albany,  65  N.  Y.  495.  An  agreement  to 
furnish  glass  at  *present  prices,'  and  In  the  event  of  any  reduction  of  glass 
prices  by  the  trade  generally  to  modify  prices  accordingly,  satisfles  the  statute. 
Flash  V.  Rosslter,  116  App.  Div,  880.  Contracts  required  by  the  Statute  of 
Frauds  are  subject  to  the  ordinary  rules  of  constiniction."  Seymour  v.  War- 
ren, 179  N.  Y.  1,  71  N.  B.  260. 

As  was  correctly  said  by  Cardozo,  J.,  in  Marks  v,  Cowdin,  226  N. 
Y.  138,  at  page  144,  123  N.  E.  139,  141 : 

"We  exclude  the  writing  that  refers  us  to  spoken  words  of  promise.  We 
admit  the  one  that  bids  us  ascertain  a  place  or  a  relation  by  comparison  of 
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the  degcription  with  some  'manifest,  external,  and  eontlnalng  facts.*  •  *  • 
The  statute  must  not  be  pressed  to  the  extreme  of  a  literal  and  rigid  logic. 
Some  compromise  is  inevitable  if  words  are  to  fulfill  their  function  as  symbols 
of  things  and  of  ideas.  How  many  identifying  tokens  we  are  to  exact,  the 
reason  and  common  sense  of  the  situation  must  tell  us.  'What,  then,  is  a  suffi- 
cient description  in  writing?  No  one  can  say  beforehand.'  *  *  *  You  can- 
not have  a  description  in  writing  that  will  shut  out  all  controversy,  even  with 
the  help  of  a  map.    •    ♦    ♦ »» 

Again,  at  page  145  of  226  N.  Y.,  at  page  141  of  123  N.  E.: 

"The  memorandum  exacted  by  the  statute  does  not  have  to  be  in  one  docu- 
ment. It  may  be  pieced  together  out  of  separate  writings,  connected  with  one 
another  either  expressly  or  by  the  internal  evidence  of  subject-matter  and 
occasion  Iciting  authorities!.  It  is  not  even  necessary  that  they  be  writings 
from  the  promisor  to  the  promisee.  They  may  be  from  the  promisor  to  his  own 
agent  [citing  authoritlesJ.  Tested  by  these  rules,  the  first  contract  is  plainly 
valid.  The  second  must  be  interpreted  in  the  light  of  what  had  gone  before. 
The  circumstances  are  persuasive  in  their  collective  force.  We  see  this  when 
we  put  them  together.  ♦  ♦  •  To  give  heed  to  these  things  is  not  to  Ignore 
the  rule  that  the  writing  must  contain  all  the  material  terms  of  the  agreement. 
It  Is  to  explain  the  memorandum  without  changing  or  enlarging  it.  We  think 
the  process  is  one  that  Is  justified  by  precedent."  Beckwlth  v.  Talbot,  95  U. 
S.  289,  291,  292,  24  L.  Ed.  496 ;  Hagan  v.  Domestic  Sewing  Machine  Ck).,  9  Hun, 
73 ;  Davis  v.  Dodge,  126  App.  Div.  469,  476, 110  N.  Y.  Supp.  787;  Carr  t.  Lynch 
[1900]  1  Chap.  613. 

The  plaintiff  herein  is  not  resorting  to  parol  proof  to  vary  the  order 
as  originally  signed,  and  such  proof  as  offered  in  reference  to  a  for- 
mer purchase  as  to  what  terms  were  had  are  descriptive  only.  It  is 
not  intended  that  a  plaintiff  should  be  barred  upon  a  renewal  of  a  pur- 
chase by  exhibiting  a  bill  of  a  former  purchase,  which  contains  the 
terms  of  said  purchase,  where  the  terms  are  agreed  upon  and  the 
words  written  thereupon  by  the  defendant,  to  wit,  "terms  as  had/' 
as  coming  within  the  statute  of  frauds.  I  have  no  doubt  that  you 
can  find  a  number  of  authorities  where  the  statute  of  frauds  has 
been  enlarged,  barring  recoveries  upon  some  word  or  phrase  or  con- 
dition or  circumstance ;  but  each  case  must  stand  upon  its  own  facts, 
and  must  be  read  in  the  light  of  the  then  existing  subject-matter  in- 
volved, and  the  courts  are  not  so  narrow,  nor  can  the  courts  close 
their  eyes  to  so  frivolous  an  objection  that,  because  the  plaifttiff  had 
resorted  to  a  former  purchase  which  contained  the  terms  as  had, 
fixing  the  terms  therein  in  writing  and  relying  upon  the  same  terms 
and  the  defendant  writing  upon  the  new  purchase  the  words  "terms 
as  had,"  thereby  signifying  that  the  terms  had  were  the  terms  which 
were  had  upon  the  former  purchase,  to  hold  to  the  effect  that  the 
statute  applies  and  no  recovery  could  be  had.  From  the  numerous 
authorities  upon  this  subject  which  the  court  has  examined  it  is  ir- 
reconcilable in  what  manner  they  conflict. 

As  the  jury  have  had  the  question  before  them,  and  have  passed 
upon  the  facts,  and  have  found  a  verdict  in  favor  of  the  plaintiff,  the 
court  will  not  disturb  their  deliberation,  and  must  therefore  deny  the 
motion  of  the  defendant  to  dismiss  the  complaint  Settle  order  on  one 
day's  notice. 
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(112  Misc.  Hep.  29) 

S.  PEARSON  &  SON,  Inc.,  v.  STATE. 
(Court  of  OlainiB  of  New  York.    May  20,  1920.) 

L  Canals  ^=>1&— No  liabflity  for  excavaliDpr  Barge  Canal  outside  exeavaHon 
lines  as  shown  by  plans.  In  absence  of  oontraet. 

Under  contract  for  construction  of  Barge  Canal,  no'  recovery  could  be 
had  for  excavation  outside  the  excavation  lines  as  shown  by  the  plans; 
it  not  appearing  that  the  work  was  the  subject  of  any  alteration  contract, 
or  extra  and  nnspeeifled  work  order,  In  view  of  Laws  1903,  c.  147.'  §  6. 

2.  Canals  ^=»15 — Contractor  cannot  recover  for  nysrepresentations  as  to  char- 

acter of  material  to  be  encountered,  In  absence  of  plea. 

Under  contract  for  excavation  of  Barge  Canal,  there  could  be  jo  re- 
covery for  extra  excavation,  as  for  misrepresentations  in  the  plans  as  to 
the  character  of  material  to  be  encountered,  in  the  absence  of  a  plea  there- 
of in  the  claim. 

3.  Canals  <&»1&— No  recovery  allowable  to  contractor  for  extra  excavation 

due  to  state's  failure  to  complete  specified  dam.  In  the  absence  of  warranty 
of  completion. 

Under  contract  for  excavation  of  Barge  Canal,  where  the  contractor 
sought  to  recover  for  the  state's  breach  of  a  contract  to  complete  a  certain 
dam  at  a  certain  time,  as  a  result  of  which  claimant  was  obliged  to  dredge 
a  channel  for  the  flotation  of  a  part  of  its  plant,  there  could  be  no  recovery, 
where  the  completion  of  the  dam  was  not  warranted. 

4.  Canals  <&=»15— Contractor  cannot  recover  for  excavations  required  to  bring 

plant  to  winter  quarters. 

Barge  Canal  contracto^  cannot  recover  for  extra  excavation,  done  in 
order  to  get  his  plant  to  winter  quarters;  such  excavation  being  for 
claimant's  benefit  alone. 

6.  Canals  ^=^15— Interference  with  construction  by  power  company  held  prop- 

er basis  of  claim  by  contractor  against  state. 

Under  contract  for  construction  of  Barge  Canal  for  the  state,  contractor 
could  recover  damages  caused  by  the  presence  of  wires  of  a  power  com- 
pany running  across  the  site  of  the  contract ;  it  being  the  duty  of  .the 
state  to  furnish  the  contractor  with  a  site  and  to  keep  it  available,  and 
the  interference  by  the  power  comi>any  not  being  one  of  the  risks  which 
claimant  assumed. 
••  Canals  €=»15— Contiador  cannot  recover  damages  caused  by  encountering 
harder  material,  where  required  to  make  his  own  investigations. 

Under  contract  to  construct  Barge  Canal  for  the  state,  where  the  plans 
submitted  by  the  state  indicated  that  the  wash  drill  method  had  been 
employed  to  ascertain  the  character  of  material,  but  inquiry  would  have 
revealed  that  the  driven  rod  method  had  been  generally  employed,  con- 
tractor could  not  recover  because  the  material  to  be  excavated  consisted 
of  boulders  and  hard  material;  the  bid  requiring  him  to  make  his  own 
investigations  in  his  own  way. 

7.  Canals  ^=>15 — Contractor  held  not  entitled  to  compensation  for  harder  ma 

terlal  than  anticipated  as  for  misrepresentations. 

Contractor,  constructing  Barge  Canal  for  the  state,  could  not  recover 
damages  for  extra  work  necessitated  by  encountering  boulders  and  harder 
material,  where  the  specifications  provided  that  excavation  included  re- 
moval of  all  material  of  every  name  and  nature  necessary  to  be  removed, 
and  bid  and  contract  stipulated  that  contractor  should  make  tio  claim 
because  of  any  of  the  estimates,  tests,  or  representations  of  any  kind  by 
the  agents  of  the  state. 

8.  Canals  ^=>15 — Time  to  enable  contractor  to  Investigate  before  contract  held 

not  insufficient. 

Where  contractor  for  construction  of  Barge  Canal  presented  a  claim  for 
extra  compensation  because  of  encountering  harder  material  than  anticl- 

^S9For  otber  cases  Be«  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexed 
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pated,  he  could  not  avoid  a  stipulation  in  the  contract  debarring  him  from 
making  claim  for  misrepresentations  on  the  ground  that  he  did  ndt  have 
sufficient  time  to  investigate  the  subsurface  materials,  where  it  appeared 
that  he  had  made  investigations  a  year  before  the  date  of  the  contract. 

9.  Canals  <S=»15— Evidence  held  not  (o  show  that  eontractor  was  misled  as  U 
eharaeter  of  material  to  be  excavated. 

Where  Barge  Canal  contractor  presented  a  claim  baaed  on  encountering 
harder  materials  than  he  anticipated  when  making  the  contract,  alleging 
that  the  state  had  misrepresented  the  character  of  materials  to  be  excavat- 
ed, and  the  evidence  disclosed  that  he  had  actual  knowledge  of  the  real 
character  of  the  material,  the  claim  will  not  be  allowed. 

19.  Canals  ^=»  15— Contractor  may  recover  increased  eost  of  plant  made  neces- 
sary by  misrepresentations. 

Barge  Canal  contractor  may  recover  against  the  state  for  increased  cost 
of  plant,  made  necessary  to  meet  misrepresented  conditions. 

Claim  by  S.  Pearson  &  Son,  Incorporated,  against  the  State  of 
New  York  to  recover  under  a  Barge  Canal  contract.  Claim  in  part 
allowed,  and  in  part  disallowed. 

Thomas  Gilleran,  of  New  York  City  (William  H.  Harris,  of  New 
York  City,  of  counsel),  for  claimant. 

Charles  D.  Newton,  Atty.  Gen,  (Wilber  W.  Chambers,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

SMITH,  J.  This  claim  arises  out  of  the  performance  by  claimant 
of  Barge  Canal  contract  20-B.  The  contract  was  for  dredging  a 
channel  in  the  Mohawk  river  between  Mindenville  and  Canajoharie,  a 
length  of  10.1  miles,  and  the  width  of  the  channel  or  excavated  prism 
was  to  be  200  feet,  and  the  channel  was  to  be  excavated  to  a  grade 
line  fixed  by  the  plans,  which  would  afford  a  flotation  depth  of  water 
of  at  least  12  feet  when  water  was  maintained  at  designated  pool  ele- 
vations. 

The  claim  as  filed  specifies  10  items  of  complaint,  upon  each  of  which 
it  asks  judgment.  In  considering  these  items,  I  shall  refer  to  them 
as  described  and  numbered  in  the  state's  brief,  as  they  are  not  sep- 
arately stated  and  numbered  in  the  formal  claim  as  filed. 

Upon  the  trial  item  2,  alleged  in  the  eighth  paragraph  of  the  claim 
as  ^'Excavation,  flattening  slopes,  etc.,  9,893  cu.  yds.,"  amounting  to 
$6,311.63;  item  3,  alleged  in  said  eighth  paragraph  as  "Excavation 
necessary  for  placing  fourth-class  riprap,  etc.,  5,820  cu.  yds.,"  amount- 
ing to  $3,713.16;  item  4,  alleged  in  said  eighth  paragraph  as  "Exca- 
vation necessary  for  placing  cobblestone  protection,  etc.,  8,085  cu.  yds.,^ 
amounting  to  $5,158.23;  item  5,  alleged  in  paragraph  ninth  of  the 
claim,  and  being  for  fourth-class  riprap  not  allowed  by  the  state, 
amounting  to  $&,609.38;  and  item  6,  alleged  in  the  tenth  paragraph 
of  the  claim  for  cobblestone  protection  not  allowed  by  the  state, 
amounting  to  $39,626 — were  abandoned  and  withdrawn  by  claimant, 
and  as  all  of-  these  items  are  for  work  not  called  for  hy  the  contract, 
and  not  embraced  in  any  alteration  contract,  or  extra  and  unspecified 
work  order,  as  required  by  section  6  of  chapter  147,  Laws  of  1903,  they 
should  he  dismissed.* 

C=^For  oilier  coses  see  saxne  topic  &  KBY-NUMBER  in  all  Key -Numbered  Digests  A  Indexes 
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Upon  the  trial  claimant  also  abandoned  and  withdrew  that  part  of 
item  7,  alleged  iij  the  eleventh  paragraph  of  the  claim,  which  claims 
damages  for  the  alleged  "increased  cost  of  excavation  and  disposal 
of  material  because  of  delays  while  plant  was  unable  to  float,"  amount- 
ing to  $52,801.56,  stating  that  this  damage  is  included  in  another  item 
of  the  claim.    It  should  therefore  be  dismissed. 

This  leaves  the  following  items  to  be  considered,  viz.  item  1,  part 
of  item  7,  and  items  8,  9,  and  10. 

Item  1  is,  as  alleged  in  the  eighth  paragraph  of  the  claim,  for  "ex- 
cavation of  siltration,  365,210  cu.  yds.,"  which  at  the  contract  price,  63.8 
cents  per  cubic  yard,  would  amount  to  $233,033.98.  It  was  conceded 
upon  the  trial  that  the  word  "siltration"  should  have  been  "siltation," 
and  that  the  term  "excavation  of  siltation"  means  the  excavation  of 
silt  and  other  loose  material,  which  has  been  washed  into  the  exca- 
vated area  after  the  original  excavation  of  that  area. 

With  that  understanding  of  the  meaning  of  the  item,  there  is  no 
evidence  in  the  record  to  support  it.  In  fact,  it  was^  frankly  admitted 
by  claimant  on  the  trial  that  it  did  not  claim  to  recover  under  this  item 
as  excavation  of  siltation,  but  for  excavation  below  the  grade  line 
shown  on  the  plans  made  unavoidably  necessary  by  the  presence  at  and 
above  the  grade  line  of  a  large  number  of  boulders  and  a  considerable 
quantity  of  rock,  conditions  which  ft  is  claimed  were  not  disclosed  by 
the  plans,  as  to  which,  claimant  claims,  the  plans  misrepresented  the 
conditions  to  be  encountered  in  excavating  to  the  grade  line,  which 
made  excavation  to  the  grade  line  more  troublesome  and  more  ex- 
pensive, and  that  a  measure  of  the  damage  caused  thereby  might  be 
the  cost  at  contract  price  of  the  excavation  below  grade. 

[1]  Claimant  cannot  recover  for  this  excavation  at  the  contract 
price  as  excavation,  because  the  material,  if  any,  so  excavated,  was 
outside  of  the  excavation  lines  as  shown  on  the  plans,  and  it  does  not 
appear  that  the  work  was  the  subject  of  any  alteration  contract  or 
extra  and  unspecified  work  order  (Laws  1903,  c.  147,  §  6),  in  addition 
to  which  the  specifications  expressly  provide  that  no  payment  will  be 
made  for  any  excavation  outside  the  lines  shown  on  the  plans.  Em- 
pire Engineering  Corporation  v.  State,  1  State  Dep.  Rep.  (unofficial) 
326;  Burgard  v.  State,  17  State  Dep.  Rep.  1,  68,  70;  O'Brien  v.  Mayor 
of  New  York,  139  N.  Y.  543,  35  N.  E.  323. 

[2]  It  is  a  sufficient  answer  to  claimant's  contention  that  it  should 
recover  on  account  of  this  item  as  damage  for  the  alleged  misrepre- 
sentation of  the  plans  as  to  the  character  of  material  to  be  encoun- 
tered to  note  that  the  item  is  not  so  pleaded  in  the  claim,  in  addition 
to  which  there  is  another  item  in  the  claim  for  damages  alleged  to  have 
resulted  from  such  alleged  misrepresentations,  and  from  breach  of 
warranty  as  to  the  character  of  material  to  be  encountered  (item  9), 
which  damages,  it  was  conceded  by  claimant,  include  the  damages 
claimed  in  item  1. 

The  state  moved  upon  the  trial,  at  the  close  of  claimant's  case,  for 
dismissal  of  item  1,  on  the  ground  that  claimant  had  not  proven,  with 
reference  to  it,  facts  sufficient  to  constitute  a  valid  claim  against  the 
state.    Decision  of  that  motion  was  reserved.    For  the  reasons  indi- 
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cated  above,  the  motion  should  be  granted,  and  the  item  disallowed  and 
dismissed,  and  an  exception  on  behalf  of  claimant  noted. 

[3]  The  part  of  item  7  which  remains  undisposed  of  is  alleged  in 
the  eleventh  paragraph  of  the  claim,  and  is  for  damages  claimed  as 
the  result  of  the  state's  breach  of  its  contract  to  complete  the  con- 
struction of  the  Ft.  Plain  dam  during  the  year  1909,  as  a  result  of 
which  claimant  was  obliged  to  dredge  a  channel  for  the  flotation  of  a 
part  of  its  plant  from  the  St.  Johnsville  bridge  westerly  to  Minden- 
ville,  to  claimant's  damage  in  the  sum  of  $17,752.75.  The  state  claims 
there  was  no  such  contract.  Claimant  urges  the  agreement  is  found  in 
paragraph  24-S  of  the  special  specifications,  which  reads  in  part  as 
follows : 

**The  retaining  dam  at  Mindenvill^  has  been  completed,  and  it  is  expected 
that  the  dam  at  Ft.  Plain  will  be  completed  during  1909,  and  possibly  the  dam 
at  Canajoharie  also." 

The  Ft.  Plain  dam  was  not  completed  until  about  October  1,  1911, 
and  claimant  did,  in  the  late  fall  or  early  winter  of  1910,  excavate  a 
channel  to  float  a  part  of  its  plant  from  St.  Johnsville  bridge  to  Min- 
denv'lle  lock,  to  store  it  there  for  the  winter.  The  state  did  not  war- 
rant or  agree  that  the  Ft.  Plain  dam  would  be  completed  during  the 
year  1909.  It  expressed  a  hope  or  expectation  merely  that  it  would 
be  so  completed.  Had  a  positive  agreement  or  warranty  been  intend- 
ed, the  words  "agreed"  or  "warranted"  would  have  been  used.  The 
construction  of  the  dam  was,  as  it  was  required  by  law  to  be,  the  sub- 
ject of  another  contract,  liable  to  the  delays,  hindrances,  and  interrup- 
tions which  frequently  disappoint  expectation  with  respect  to  construc- 
tion work.  The  word  **expected"  was  therefore  used  advisedly  and 
intelligently,  and  expressed  exactly  the  understanding  of  both  parties. 

Acting  upon  this  understanding  of  the  provision  in  question,  Mr. 
Japp,  claimant's  director  and  managing  engineer,  prior  to  signing  the 
contract,  visited  the  site  of  the  dam  contract,  observed  the  state  of 
progress  thereon,  and  concluded  that  its  completion  during  the  year 
1909  was  within  rea'sonabJe  expectation.  Why  it  was  not  completed 
does  not  appear ;  hence  it  does  not  appear  that  failure  to  complete  it 
was  due  to  any  act  or  omission  of  the  state. 

[4]  Moreover,  the  excavation  for  which  it  is  here  sought  to  charge 
the  state  was  done  for  the  benefit  of  claimant,  and  not  for  the  state. 
It  was  done  to  get  claimant's  plant  to  winter  quarters  at  Mindenville 
lock.  It  was  no  part  of  the  duty  of  the  state  to  provide  winter  quar- 
ters for  claimant's  plant,  nor  means  of  access  thereto.  Such  of  this 
excavation  as  was  within  the  contract  lines,  and  was  permanently  re- 
moved from  the  channel,  was  within  the  terms  of  the  contract,  and  was 
paid  for  as  such.  Some  of  the  material  was  excavated  from  within 
the  contract  lines,  but  was  not  placed  ashore  for  lack  of  time  and  of 
plant  facilities.  It  was  cast  aside,  in  the  river,  whence  it  had  to  be  re- 
excavated  and  placed  ashore.  When  re-excavated  and  placed  ashore, 
it  was  paid  for.  The  state  cannot  be  charged  for  work  made  value- 
less by  claimant's  lack  of  time  and  plant  facilities.  Some  of  the  ex- 
cavation was  below  grade,  and  hence  entirely  outside  the.  contract  pro- 
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vision,  in  addition  to  which  it  was  done  for  claimant's  sole  benefit.  For 
the  reasons  stated,  item  7  should  be  dismissed. 

Item  8  is  for  damages  resulting  from  interference  with  claimant's 
work  by  the  wires  of  the  Mohawk  Hydroelectric  Company.  This  item- 
is  alleged  in  the  twelfth  paragraph  of  the  claim,  and  the  damages,  as 
stated  in  the  claim,  amounted  to  $5,445.79.  The  amount  claimed  on 
the  trial  was  reduced  to  $1,320.79.  The  hydroelectric  company  had 
strung  its  high-tension  wires  across  the  site  of  the  contract  after  claim- 
ant had  taken  possession  thereof,  without  the  consent  of  either  claim- 
ant or  the  state.  It  was  established  that  these  wires  hindered  and  de- 
layed claimant,  and  compelled  it  for  a  time  to  use  part  of  its  plant  un- 
profitably.  The  first  interference  caused  by  the  wires  was  on  August 
1,  1913.  The*  wires  had  been  removed  by  August  11,  1913.  During 
this  period  the  No.  2  dipper  dredge  was  engaged  at  unproductive  work 
for  an  aggregate  of  36  hourp,  and  the  tugboat  for  an  aggregate  of  8 
hours.  Other  delays  and  hindrances,  testified  to  by  claimant's  witness 
Watt,  occurred  after  August  13,  and  after  the  wires  had  been  removed; 
hence  were  not  attributable  to  the  wires. 

[5]  Adopting  the  method  and  values  used  by  claimant  in  computing 
the  damage  caused  by  the  presence  of  the  wires,  the  amount  of  claim- 
ant's damage  is  found  to  be  $502.48,  and  I  think  it  should  recover  that 
amount.  The  state  urges  that  this  interference  was  one  of  the  risks 
which  claimant  assumed  by  virtue  of  paragraph  23  of  the  specifica- 
tions. I  do  not  think  so.  It  was  the  duty  of  the  state  to  furnish  the 
contractor  with  the  site  upon  which  the  latter's  work  was  to  be  per- 
formed, and  I  think,  also,  to  keep  it  furnished  and  available,  at  least 
in  the  circumstances  here  disclosed.  Lane  Brothers  Co.  v.  State,  16 
N.  Y.  Ct.  CI.  238;  Del  Conovese  v.  Third  Ave.  R.  R.  Co.,  13  App. 
Div.  412,  43  N.  Y.  Supp.  8. 

Item  9  is  for  damages  occasioned  by  increased  cost  of  excavation 
resulting  from  alleged  misrepresentation  and  breach  of  warranty  as 
to  the  character  of  the  material  to  be  encountered  in  performing  the 
work  of  excavation  called  for  by  the  contract,  and  is  for  $388,592.51. 
It  is  alleged  in  the  thirteenth  paragraph  of  the  claim.  The  allegation 
is  that  claimant  was  compelled  to  excavate  large  quantities  of  boulders, 
hard  material,  and  rock  within  the  contract  lines,  but  not  called  for  in 
the  contract  or  specifications,  or  designated  on  the  plans,  not  provided 
thereunder,  or  contemplated  therein ;  that  at  the  time  of  entering  into 
the  contract  the  character  of  material  to  be  encountered  was  partic- 
ularly represented  by  the  state  upon  the  plans  for  the  work;  that 
claimant  entered  into  the  contract  relying  upon  such  representations; 
that  the  representations  were  not  true,  in  that  the  boulders,  hard  ma- 
terial, and  rock  were  not  shown  on  the  plans ;  that  the  examinations 
and  investigations  of  the  site  of  the  work  and  of  material  to  be  ex- 
cavated, claimed  to  have  been  made  by  the  state,  if  properly  made^ 
would  have  shown  the  existence  of  the  said  boulders,  hard  material, 
and  rock;  that  the  state  possessed  information  concerning  the  boul- 
ders and  hard  material,  which  it  deliberately,  wrongfully,  and  fraudu- 
lently neglected  to  make  part  of  the  contract,  specifications,  or  plans ; 
that  claimant  had  not  sufficient  time  to  make  its  own  examination  of 
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material,  and  hence  relied  on  the  plans  and  specifications;  that  it 
performed  its  work  under  protest  and  suffered  great  damage. 

Upon  the  trial  the  charge  of  deliberate  and  willful  misrepresenta- 
tion was  withdrawn  by  claimant,  and  the  candor  and  good  faith  of  the 
state  officers  in  the  preparation  of  the  plans  was  conceded.  The  al- 
legation that  the  state  possessed  information  concerning  boulders  and 
hard  material  which  it  neglected  to  exhibit  on  the  plans  is  not  estab- 
lished by  the  evidence.  On  the  contrary,  the  evidence  establishes  the 
fact  that  the  information  as  to  the  character  of  material  to  be  ex- 
cavated, which  had  been  obtained  by  the  state  in  the  course  of  its  pre- 
liminary investigation  and  exploration  of  the  site  of  the  contract,  was 
fairly  exhibited  with  reasonable  accuracy  by  the  plans.  The  methods 
and  manner  adopted  by  the  state  in  conducting  its  preliminary  investi- 
gation and  exploration  were  intelligent  and  suitable,  in  view  of  the 
character  and  extent  of  the  work  to  be  done. 

[6]  It  is  unquestioned  that  more  definite  information  as  to  sub- 
surface conditions  would  have  resulted  from  more  frequent  borings, 
and  the  substitution  of  core  boring  and  wash  drill  methods  for  the 
driven  rod  soundings ;  hut  in  view  of  the  magnitude  of  the  entire  work 
of  constructing  the  canal,  and  the  great  expense  involved  in  making 
explorations  with  such  care  and  detail  as  to  insure  absolute  accuracy 
of  information,  coupled  with  the  fact  that  modem  methods  of  rock 
breaking,  without  drilling  and  blasting,  and  of  large-scale  hydraulic 
dredging  render  absolute  accuracy  less  important,  it  cannot  be  said  that 
the  state  did  not  adopt  appropriate  means  and  methods  to  ascertain 
with  reasonable  approximation  the  conditions  to  be  encountered  in  the 
performance  of  this  contract.  The  plans  did  not  disclose  the  method 
employed  in  ascertaining  subsurface  conditions,  except  as  to  a  very 
few  locations,  where  it  was  indicated  that  the  wash  drill  n\ethod  had 
been  employed.  Inquiry,  however,  would  have  revealed  the  fact  that 
the  driven  rod  method  had  been  generally  employed,  and,  if  claimant 
concluded  such  method  to  be  unreliable,  it  might  have  withheld  its  bid 
or  made  its  own  investigation  in  its  own  way. 

There  remains,  then,  of  this  item,  the  claim  that  claimant  encoun- 
tered and  excavated  a  large  quantity  of  boulders,  hardpan,  and  quick- 
sand, and  an  old  crib  stone-filled  dam,  when  their  presence  was  not 
noted  on  the  plans,  and  when  the  presence  of  material  easier  and  less 
expensive  to  excavate  was  noted  on  the  plans,  and  the  claim  that  the 
quantity  of  rock  actually  excavated  exceeded  considerably  the  quan- 
tity of  rock. indicated  by  the  plans.  It  is  claimed  that  the  plans,  and 
the  legends  and  notations  thereon  as  to  the  materials  to  be  excavated, 
as  revealed  by  the  soundings  made  by  the  state,  constituted  positive 
statements,  representations,  and  warranties,  for  the  inaccuracy,  mis- 
description, and  error  of  which  the  state  is  liable.  In  support  of  this 
contention,  HoUerbach  v.  United  States,  233  U.  S.  165,  34  Sup.  Ct. 
553,  58  L.  Ed.  898,  and  Christie  v.  U.  S.,  237  U.  S.  234,  35  Sup.  Ct 
565,  59  L.  Ed.  933,  are  cited. 

[7]  There  can  be  no  recovery  for  this  item,  for  the  reason  that 
claimant  has  expressly  contracted  that  it  would  make  no  such  claim. 
The  specifications  provide : 
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"Excayatlon  shall  consist  of  the  loosening,  loading,  transporting,  and  deposit- 
ing of  all  Material,  whether  wet  or  dry,  of  every  name  and  nature,  necessary  to 
be  removed." 

Before  inviting  bids,  an  estimate  of  the  cost  of  the  work  was  pre- 
pared by  the  state  and  submitted  to  bidders.  In  this  estimate  there  is 
no  subdivision  or  classification  of  the  excavation  item.  The  item 
reads:  "1,428,000  cu.  yds.  excavation,  per  cu.  yd., 58  cts.,  $828,240." 
In  the  Information  for  Profposers,  submitted  to  claimant  before  bid- 
ding, were  these  provisions,  viz. : 

'The  estimate  of  quantities  is  to  be  accepted  as  approximate  only,  proposers 
being  required  to  form  their  own  judgment  as  to  quantities  and  character 
of  the  work  by  personal  examination  upon  the  ground  where  the  work  is  pro- 
posed to  be  done,  and  on  the  specifications  and  drawings  relating  thereto,  or 
by  such  other  means  as  they  shall  choose." 

**The  attention  of  persons  intending  to  make  proposals  is  specificaUy  called 
to  paragraph  10  of  the  form  of  contract,  which  debars  a  contractor  from  plead- 
ing misunderstanding  or  deception  because  of  estimates  of  quantities,  char- 
acter, location,  or  other  information  exhibited  by  the  state." 

Paragraph  10  of  the  formal  contract  provides : 

"The  contractor  agrees  that  be  has  satisfied  himself  by  his  own  Investigation 
and  research  regarding  all  the  conditions  afi'ecting  the  work  to  be  done  and 
labor  and  materia  needed,  and  that  his  conclusion  to  execute  this  contract  is 
based  on  such  investigation  and  research,  and  not  on  the  estimate  of  the  quan- 
tities or  other  information  prepared  by  the  state  engineer,  and  that  he  shall 
make  no  claim  against  the  state  because  any  of  the  estimates^  tests,  or  repre- 
aentations  of  any  kind  affecting  the  work,  made  by  any  officer  or  agent  of  the 
state,  may  prove  to  be  in  any  respect  erroneous.'' 

With  these  provisions  of  the  contract  and  specifications  before  it 
and  well  understood,  claimant  agreed  to  excavate  all  material,  wet  or 
dry,  of  every  name  and  nature,  necessary  to  be  removed,  for  63.8  cents 
per  cubic  yard,  and  it  thereby  waived  all  right  to  make  a  claim  for 
damages  for  any  misdescription  of  material  as  to  either  character  or 
quantity.  Unless  such  is  the  meaning  of  the  provisions  quoted  from 
the  Information  for  Proposers,  Specifications  and  Contract,  it  is  dif- 
ficult to  discover  any  reason  for  their  use.  The  language  is  simple  and 
unequivocal,  and  upon  the  facts  of  this  case  can  have  no  reference  or 
application,  except  to  the  information,  notations,  and  legends  appear- 
ing upon  the  plans. 

The  case  differs  from  the  Hollerhach  and  Christie  Cases,  supra,  in 
important  particulars.  Neither  of  these  cases  considered  the  effect 
of  contract  provisions  similar  to  those  involved  here  with  reference  to 
erroneous  entries,  notations  or  data  appearing  on  contract  plans.  The 
HoUerbach  Case,  supra,  involved  a  contract  for  the  construction  of  a 
dam,  incKiding  excavation.  In  the  specifications  this  statement  apn 
peared  : 

"The  dam  is  now  backed  for  about  50  feet  with  broken  stone,  sawdust,  and 
sediment  to  a  h^ht  of  within  2  or  8  feet  of  the  crest" 

The  statement  was  not  true.  Instead  of  the  stone,  sawdust,  and  sed- 
iment was  found  the  cribwork  of  an  old  dam  of  solid  logs,  filled  with 
large  stones.     The  Supreme  Court  held  that  the  positive  and  un- 
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equivocal  statement  in  the  specifications  as  to  the  material  backing 
the  dam  constituted  a  warranty,  and  reUeved  a  prospective  bidder  of 
the  duty  of  investigating  for  himself,  and  that  its  character  as  a  war- 
ranty was  not  affected  by  general  provisions  in  the  specifications  to 
the  effect  that  quantities  are  approximate  only,  and  that  bidders  should 
inform  themselves  as  to  difficulties  attending  the  execution  of  the  con- 
tract, etc.,  and  that  a  provision  in  the  specifications : 

"It  is  understood  and  agreed  that  the  Quantiiiea  given  are  approximate  only, 
and  that  no  claim  shall  be  made  •  *  ♦  on  account  of  any  excess  or  defi- 
ciency, absolute  or  relative,  in  the  same" 

— could  not  control  the  express  warranty  as  to  character  of  material  at 
the  particular  location.  In  the  instant  case  claimant  has  agreed  that  it 
has  made  its  own  investigation  and  research,  that  its  conclusion  to 
execute  the  contract  is  based  on  such  investigation  and  research,  and 
not  on  the  estimate  of  quantities  or  other  information  prepared  by 
the  state  engineer,  and,  in  addition,  that  it  will  make  no  claim  be- 
cause any  of  the  estimates,  tests,  or  representations  of  any  kind  made 
by  the  state  may  prove  in  any  way  erroneous.  In  the  Christie  Case, 
supra,  a  dredging  contract  was  involved.  The  specifications  provided : 
"The  material  to  be  excavated,  as  far  as  kftowiif  is  shown  by  borings,  draw- 
ings of  which  may  be  seen  at  this  oflace ;  but  bidders  must  Inform  and  satisfy 
themselves  as  to  the  nature  of  the  material." 

These  drawings  showed  gravel,  sand,  and  clay,  and  no  other  ma- 
terials. The  findings  of  the  trial  court,  established  the  facts  that  the 
material  to  be  excavated  consisted  largely  of  stumps,  buried  logs,  ce- 
mented sand,  and  gravel,  whose  presence  had  been  discovered  by  the 
government  boring  parties,  who  in  some  instances  noted  the  fact  in 
their  boring  books,  but  in  many  instances,  when  stumps  and  logs  were 
encountered,  the  boring  apparatus  was  moved  to  other  locations,  and 
the  results  of  the  boring  at  such  other  locations  recorded  as  if  taken 
where  staked  out,  and  that  the  boring  sheets  referred  to  in  the  specifi- 
cations contained  only  the  record  of  completed  borings,  and  did  not 
show  any  record  of  sunken  logs,  cemented  sand,  and  gravel,  or  con- 
glomerate, impenetrable  by  the  drill.  The  indications  of  buried  logs 
were  called  to  the  attention  of  the  resident  engineer,  and  he  was 
asked  if  they  should  be  noted  on  the  record  of  borings,  to  which  he 
replied  that  he  did  not  consider  them  of  enough  importance  to  be 
noted.  The  specifications  provided  that  bidders  were  expected  to  visit 
the  place  and  make  their  own  estimate  of  the  facilities  and  difficulties 
attending  the  execution  of  the  work,  that  quantities  given  were  ap- 
proximate only,  and  that  it  "must  be  understood  that  no  claim  shall 
be  made  against  the  United  States  on  account  of  any  excess  or  de- 
ficiency absolute  or  relative  in  the  same.*'  There  was  not  in  that 
case,  as  in  this,  any  agreement  that  claimant  had  made  its  own  inves- 
tigations, arid  had  executed  the  contract  relying  solely  thereon;  nor 
was  there  any  express  agreement  to  make  no  claim  because  any  rep- 
resentation of  any  kind  might  prove  in  any  respect  erroneous.  The 
Supreme  Court  held  that  in  the  circumstances  of  that  case  there 
should  be  a  recovery  on  account  of  the  deceptive  representations,  and 
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quite  properly,  of  course.  The  conditions  were  represented  "as  far 
as  known."  This  was  equivalent  to  a  warranty  that  they  were  known 
to  be  as  represented.  The  conditions  were  in  fact  known  and,  known 
to  be  different  from  those  represented,  .and  there  was  not,  as  here, 
any  contract  provision  whose  plain  meaning  relieved  the  government 
from  the  consequences  of  such  misrepresentation. 

In  the  instant  case  whatever  of  representation  it  may.be  said  the 
notations  on  the  plans  accomplished  was  qualified  by  the  specifica- 
tions and  expressly  waived  by  the  contract.  The  parties  bv  their  con- 
tract have  defined  their  rights  and  must  be  bound  by  such  definition, 
even  though  the  result  seem  unjust.  O'Brien  v.  Mayor,  139  N.  Y, 
543,  573,  35  N.  E.  323;  Sundstrom  v.  State,  213  N.  Y.  68,  71,  106 
N.  E.  924;  Leary  v.  City  of  Watervliet,  222  N.  Y.  337,  118  N.  E.  849. 

[B]  Claimant  claims  it  had  not  sufficient  time  to  make  its  own  in^ 
vestigation  as  to  the  subsurface  materials  to  be  excavated.  The  evi- 
dence is  to  the  effect  that  claimant's  representatives  were  investigat- 
ing conditions  on  the  site  of  this  contract  about  one  year  before  the 
date  of  the  contract,  and  it  cannot  be  held  that  there  was  not  ample 
time  to  make  the  sufficient  investigation  whjch  by  the  contract  it  has 
agreed  it  did  make. 

Moreover,  daimant  has  failed  to  sustain  the  burden  of  establish- 
ing by  a  fair  preponderance  of  the  evidence  that  the  plans,  considered 
in  connection  with  the  plainly  observable  surface  indications,  did 
not  fairly  show  the  conditions  actually  encountered,  and  that  the  con- 
ditions encountered  were  more  burdensome  and  expensive  tlian  those 
fairly  indicated  by  the  plans.  There  is  some  controversy  concerning 
the  amotmt  of  rock  excavation  indicated  by  the  plans  and  the  amount 
actually  excavated.  Witness  Watt,  for  claimant,  computes  the  former 
at  75,038,  and  admits  it  might  he  as  much  as  4  per  cent,  greater,  or 
78,039,  cubic  yards,  while  witness  Belding,  for  the  state,  computes 
the  same  item  at  77,425  cubic  yards.  Both  figures  are  of  course,  ap- 
proximations, and  the  variance  in  result  is  negligible  in  the  circum- 
stances of  this  case.  Witness  Watt,  for  claimant,  computed  the 
amount  of  rock  actually  excavated  at  94,666  cubic  yards,  while  Mr. 
^  Belding,  for  the  state,  computed  the  item  at  78,664.  The  variance  . 
here  is  16,002  cubic  yards.  This  variance  is  accounted  for,  or  at 
least  rendered  unimportant,  by  the  fact,  testified  to  by  claimant's 
witness  Watt,  that  about  17,000  cubic  yards  of  the  total  quantity  of 
94,000  cubic  yards  of  rock  excavation  were  soft  shale,  taken  out  by 
the  dipper  dredge  without  drilling  and  blasting,  and  without  being 
otherwise  broken.  It  was  therefore  soft  material  in  contracting  par- 
lance, and,  if  deducted  from  the  94,000  cubic  yards  of  rock  claimed  by 
claimant  to  have  been  excavated,  reduces  that  quantity  to  77,666  cubic 
yards,  in  practical  agreement  with  both  claimant  and  the  state  as  to 
the  amount  of  rock  excavation  ijidicated  by  the  plans. 

The  evidence  establishes  the  fact  that  much  material  consisting 
of  large  stones  was  excavated.  No  doubt  much  of  this  material 
would  appropriately  be  classed  as  boulders,  much  as  large  stones,  and 
much  as  cobbles.  The  complaint  is  that,  except  for  a  short  distance 
only,  cobbles  were  indicated  on  the  plans.     However,  it  is  neither 
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claimed  nor  proven  that  the  subsurface  conditions  were  any  dif- 
ferent in  this  respect  than  the  surface  conditions,  which  revealed  the 
presence  of  boulders  and  large  stone  of  varying  dimensions  in  abund- 
ance throughout  the  site  of  the  contract,  and  the  undisputed  evidence 
is  that  the  presence  of  such  material  on  the  surface  indicated  a  sim- 
ilar subsurface  condition.  Moreover,  claimant's  director  and  man- 
aging engineer,  Japp,  testified  he  would  always  expect  to  find  boulders 
on  top  of  rock,  and  the  plans  show  the  presence  of  rock  throughout 
almost  the  entire  length  of  the  contract  site. 

[9]  Upon  all  of  the  evidence  I  am  forced  to  the  conclusion  that  on 
examination  of  surface  conditions  upon  the  site  of  the  contract,  the 
bed  of  the  river  and  the  adjoining  lands,  together  with  the  notations 
on  the  plans  showing  location  of  rock  and  other  materials  pene- 
trated by  the  sounding  rod,  must  have  indicated  with  practical  cer- 
tainty that  an  abundance  of  boulders  and  other  large  stones  would 
be  encountered  in  excavating  below  the  bed  of  the  river.  That  such 
was  the  expectation  of  the  claimant  is  indicated  by  the  fact  that  its 
plant  was  specially  devised  to  deal  with  just  such  conditions.  I 
cannot  find  that  it  was  surprised  and  disappointed  when  it  encoun- 
tered them,  or  deceived  by  the  plans  with  respect  thereto.  Witness 
Japp,  for  claimant,  made  a  preliminary  estimate  of  the  cost  of  per- 
forming the  contract,  based  upon  the  conditions  which  he  claimed 
were  represented  by  the  plans.  His  estimate  of  the  cost  of  the  work, 
as  exhibited  by  the  plans,  without  profit  was  47.77  cents  per  cubic 
yard.  Witness  Wells,  for  the  state,  fixed  the  fair  and  reasonable 
cost  of  the  work  under  conditions  actually  encountered  at  56  cents 
per  cubic  yard,  including  a  profit  of  IS  per  cent.,  or  47.6  cents  with- 
out profit.  Witness  Lane,  for  the  state,  fixed  the  cost  under  actual 
conditions  at  60  cents  with  profit.  'Deducting  an  allowance  of  15 
per  cent,  from  the  Lane  figure  gives  a  cost  without  profit  of  51 
cents  per  cubic  yard.  The  values  of  Messrs.  Wells  and  Lane  as  to 
the  fair  and  reasonable  cost  of  performance  of  the  work  under  the 
conditions  actually  encountered  agree  very  closely  with  each  other 
and  with  witness  Japp's  preliminary  estimate  of  the  cost,  based  upon 
the  information  disclosed  by  the  plans,  and  tend  very  strongly  to. 
confirm  the  conclusion  that  the  plans  were  not  deceptive,  and  fur- 
ther that  the  contract  price,  63.8  cents,  was  a  remunerative  one,  and 
should  have  yielded  all  the  profit  anticipated  by  claimant  when  it 
entered  into  the  contract.  It  follows  that  the  claim,  as  to  item  9, 
should  be  dismissed. 

[10]  Item  10,  alleged  in  the  fourteenth  paragraph  o^  the  claim, 
is  for  increased  cost  of  plant  made  necessary,  as  claimed,  by  the  al- 
leged misdescription  of  material  to  be  excavated,  and  is  for  $144,130.- 
98.  Of  course,  no  recovery  can  be  had  for  the  increased  cost  of  plant, 
as  such.  Claimant  so  conceded  on  the  trial.  If,  however,  there  were 
to  be  a  recovery  on  account  of  increased  cost  of  performing  the  con- 
tract, due  to  misrepresentation  or  breach  of  warranty  (item  9),  the 
increased  cost  of  plant  necessary  to  meet  the  misrepresented  condi- 
tions would  be  an  element  to  be  considered  in  determining  the  amount 
of  the  increased  cost  of  performing  the  work,  and  not  otherwise.    As 
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it  has  been  held  that  there  can  be  no  recovery  for  item  9,  item  10  must 
fall  with  it,  and  for  the  same  reasons  should  be  dismissed. 
Findings  in  accordance  herewith  may  be  presented. 

WEBB  and  CUNNINGHAM,  JJ.,  concur. 

(112  Misc.  Rep.  19) 

FRASER  ▼.  STATE. 

(Court  of  CJlalms  of  New  York.    May  28,  1920.) 

1.  N^llgence  ^=»93(1)— Driver's  negligence  not  imputable  to  pisMsengers. 

The  contributory  negligence  of  tiie- driver  of  an  automobUe  cannot  be 
imputed  to  the  passengers  in  the  car. 

2.  Canals  4»>18— Persons  driving  into  open  bridge  imisl;  show  negligence  of 

state. 

Persons  injured  when  the  automobile  in  which  they  were  riding  went 
into  a  state  canal  at  a  place  where  the  bridge  was  up  to  permit  boats  to 
pass  must  establish  negligence  on  the  part  of  the  state  in  order  to  recover. 

3.  Scates  ^=>112— Not  liable  for  negligence,  unless  immunltar  waived. 

Primarily  the  state  is  not  liable  for  negligence,  and  it  can  only  be  made 
naoie  when  it  waives  its  Immunity. 

4.  Canals  ^=>18— Evidence  insulBclent  to  sustain  burden  of  showing  absence 

of  watchman  at  open  bridge. 

In  an  action  for  injuries  sustained  when  the  automobile  in  which  the 
claimants  were  riding  went  into  a  state  canal  at  a  place  where-  the  high- 
way bridge  was  holBted  to  permit  boats  to  pass,  evidence  held  insufficient 
10  show  by  a  preponderance  thereof  that^there  was  no  watchman  present 
to  warn  travelers. 

5.  Evidence  ^=»586(3,4) — ^Negative  testimony  Insufficient  to  sustain  burden, 

when  opposed  to  positive  evidence. 

Negative  evidence  that  the  witnesses  did  not  see  a  watchman  at  an  open 
bridge  over  a  canal  was  insuificient  to  sustain  the  burden  resting  on  the 
parties  offering  It,  when  opposed  by. positive  evidence  that  the  watch- 
man was  there,  a  bell  ringing,  and  red  lights  burning;  and  this  was  true, 
even  though  the  witnesses  giving  the  positive  testimony  were  defendant's 
employes. 

6.  Evidence  ^=»586(1)— Evidence  that  witness  did  not  see  object  Is  negative 

testimony. 

Testimony  that  witnesses  did  not  see  an  object  is  no  less  negative  testi- 
mony than  testimony  that  they  did  not  hear  noises. 

Separate  claims,  by  Allan  Fraser,  by  Edith  S.  Antram,  by  Bertha 
G.  Antram,  by  Mary  R.  Cass,  by  Harry  A.  Antram,  and  by  Lathrop 
P.  Smith,  against  the  State.    Claims  dismissed. 

William  J.  Bullion,  of  Buffalo,  for  claimants. 

John  H.  Clogston,  Deputy  Atty.  Gen.,  for  the  State. 

MORSCHAUSER,  J.  The  above  claimants  filed  claims  for  dam- 
ages alleged  to  have  been  sustained  by  them  on  the  30th  day  of  May, 
1917.  The  claimants  Mary  R.  Cass  and  Allan  Fraser  occupied  the 
front  seat  of  an  automobile,  and  the  other  claimants  vvere  occupying 
the  back  part  of  the  same  automobile,  and  had  left  Buffalo  in  the 
morning  for  the  purpose  of  taking  a  trip  to  Rochester,  N.  Y.,  and 

4s>For  ott&er  cbb68  see  same  topic  ft  KEY-NUMBBH  in  aU  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


492  182  NEW  YORK  SUPPLEMENT  (Ct  Claims 

having  a  day's  outing.  They  arrived  in  Rochester  late  in  the  after- 
noon, and  from  there  proceeded  to  Irondequoit  Bay,  where  the  party 
had  dinner.  After  dinner  the  party  proceeded  back  to  Rochester, 
and  westerly  along  Main  street  to  Plymouth  avenue,  where  they 
turned  to  the  left  and  proceeded  something  like  300  feet,  at  which 
point  they  drove  into  the  Erie  Canal.  This  was  about  9  o'clock 
in  the  evening.  At  that  time  the  bridge  over  the  canal,  which  is 
at  right  angles  to  Plymouth  avenue,  was  hoisted,  so  as  to  permit  a 
number  of  boats  to  pass.  One  of  the  boats  became  grounded,  and 
there  was  considerable  delay  in  getting  the  boat  started.  The  day 
being  a  holiday,  there  was  an  unusually  large  amount  of  travel  and  ' 
traffic  upon- the  street,  and  as  the  traffic  was  considerably  delayed 
because  of  the  raising  of  the  bridge,  quite  a. large  number  of  people 
had  gathered  in  the  highway  on  each  side  of  the  canal. 

There  was  a  garage  on  each  side  of  Plymouth  avenue  immediate- 
ly adjoining  the  canal.  The  lights  were  lit  in  each  of  these  garages, 
and  the  usual  street  lights,  so  far  as  the  evidence  shows,  were 
lit  and  burning  brightly.  The  driver  of  the  automobile  in  which 
the  claimants  were  riding  proceeded  along  Plymouth  avenue  at  the 
ordinary  rate  of  speed  until  he  arrived  at  the  canal,  and  without 
stopping  he  continued  very  slowly  on  his  way,  and  the  entire  party 
were  precipitated  into  the  canal,  and  fortunately  none  of  the  par- 
ties were  drowned. 

The  claimants  filed  claims  against  the  state,  alleging  that  the  state 
was  negligent  in  failing  to  properly  guard  and  protect  the  opening 
to  the  approach  of  the  canal  while  the  bridge  was  hoisted.  The  at- 
torney for  the  state  in  his  brief  says : 

"That  the  claimants  were  out  for  a  day's  pleasure.  Perhaps  they  dined  too 
well  at  the  roadhouse." 

But  there  is  absolutely  nothing  in  the  evidence  that  justifies  the 
inference  asserted  by  the  attorney  for  the  state,  and  there  is  not  any 
evidence  that  would  justify  a  suspicion  that  claimants  had  in  any 
way  dined  too  well  or  drank  to  excess.  In  fact,  the  claimants  impressed 
us  as  being  of  very  high  type  of  citizens  and  eminently  respectable, 
and  we  were  very  much  impressed  with  their  testimony,  and  the 
manner  in  which  they  gave  it  impressed  the  court  that  they  were 
absolutely  truthful. 

•  f1]  The  state  denies  the  negligence,  and  claims  that  the  claimants 
were  guilty  of  contributory  negligence.  While  the  driver  of  the 
car,  Allan  Fraser,  might  have  been  guilty  of  contributory  negligence, 
such  negligence  can  in  no  way  be  imputed  to  the  other  claimants,  who 
were  passengers  in  the  car.  \yard  v.  Clark,  189  App.  Div.  344,  179 
N.  Y.  Supp.  466;  Terwilliger  v.  L.  I.  R.  Company,  152  App.  Div. 
168,  136  N.  Y.  Supp.  733;  Strauss  v.  N.  E.  Railway  Company,  6  App. 
Div.  264,  39  N.  Y.  Supp.  998. 

[2,3]  But,  before  the  question  as  to  whether  any  of  the  parties 
who  make  a  claim  was  guilty  of  contributory  negligence  or  not  is  to 
be  considered,  the  claimants  must  establish  negligence  on  the  part 
of  the  state.  Primarily  the  state  is  not  liable  for  negligence;  and 
this  has  been  recently  decided  in  the  case  of  Smith  v.  State,  227  N. 
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Y.  405,  125  N.  E.  841,  and  many  cases  cited  therein.  And  it  can  only 
be  made  liable  when  the  state  waives  its  immunity.  In  this  case  the 
state  has  assumed  liability  and  waived  its  immunity,  but  with  the 
proviso,  however,  in  the  legislative  enactment  assuming  such  liability, 
that  the  state  would  only  be  liable  under  the  same  circumstances  and 
state  of  facts  that  individuals  would  be  liable  in  an  action  for  negli- 
gence, and  to  that  extent  only. 

[4]  The  claim  on  the  part  of  the  claimants  is  that  the  state,  when 
it  hoisted  the  bridge,  should  have  had  some  barrier  to  protect  people 
from  driving  into  the  canal,  such  as  a  chain,  or  a  gate,  and  should 
also  have  had  a  watchman  or  flagman  there  to  warn  people  approach- 
ing the  canal.  The  claimants  attempted  to  prove  upon  the  trial  that 
there  was  no  watchman  there  to  warn  the  people  who  might  be 
approaching. 

While  It  is  always  a  question  for  the  court  to  say  whether  there 
is  any  evidence  tending  to  show  negligence  on  the  part  of  a  defend- 
ant with  respect  to  his  method  of  work,  or  in  the  method  adopted  by 
those  for  whose  negligence  such  defendant  was  responsible,  and 
it  is  for  the  jury  to  say  whether  the  evidence  submitted  is  sufficient 
to  show  negligence,  yet  we  do  not  understand  the  rule  to  be  that  it 
is  for  a  court  to  determine  what  precaution  a  defendant  under  the 
<rircumstances  was  bound  to  observe.  There  is  no  evidence  in  the  case 
showing  what  is  usually  done  in  similar  situations,  and  there  is  no 
evidence  to  show  how  streets  having  hoisting  bridges  are  guarded. 
And  therefore  it  is  not  the  province  or  the  duty  of  the  court  to  say 
what  kind  of  precaution,  or  guard,  or  method  the  state  should  adopt, 
but  simply  to  determine  whether  the  state  adopted  the  ordinary  pre- 
cautions that  are  usually  used  on  not.  If  not,  then  the  state  is  guilty 
of  negligence;  but  if  the  state  adopted  the  usual  methods,  then  the 
state  is  hot  guilty  of  negligence. 

The  claimants,  who  were  the  occv^pants  of  the  car,  all  testified  on 
the  trial  that  they  did  not  see  any  watchman,  or  any  person  with  a 
red  light,  but  that  they  did  hear  a  bell,  and  supposed  it  was  a  fire 
engine,  and  that  they  saw  the  bridge  in  the  air,  but  supposed  it  was  an 
overhead  railroad;  so  that  the  testimony  of  all  the  claimants,  as  to 
whether  there  was  a  watchman  there  or  not,  was  at  best  negative. 

The  claimants  also  produced  one  Thomas  H.  Butler,  a  disinterested 
witness,  who  testified  at  first  that  he  was  at  the  scene  of  the  accident 
a  few  minutes  before  its  happening,  and  that  there  was  no  watch- 
man there,  and,  when  he  was  asked  whether  he  saw  one  there,  an- 
swered, "I  looked  for  one,  and  didn't  see  one."  He  also  says  that 
after  the  accident  he  looked  for  the  watchman,  and  didn't  see  any. 
He  also  testified  on  cross-examination:  "Q.  You  wouldn't  swear 
there  was  not  one  ?  A.  No ;  I  would  not."  And  in  his  testimony  he 
also  stated  that  he  did  not  hear  any  bell,  and  that  at  the  location  where 
the  car  went  into  the  canal  there  was  a  towpath ;  that  after  dropping 
from  the  roadway  the  car  fell  onto  the  towpath,  and  thefn  continued  on 
into  the  canal. 

All  the  other  witnesses,  of  both  the  state  and  the  claimant,  state 
there  was  no  towpath  at  the  place  where  the  car  went  into  the  canal. 
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and  also  all  thie  witnesses  clearly  state  that,  at  the  time  the  car  went 
into  the  canal,  the  bell,  which  is  a  signal  upon  the  bridge,  was  ring- 
ing. So  that  it  is  evident  that,  while  we  believe  the  witness  Thomas 
H.  Butler  intended  to  be  absolutely  correct  and  honest — ^and  he  so 
impressed  the  court — ^his  observation  of  some  of  the  facts  and  con- 
ditions at  that  time  was  not  correct,  and  his  evidence  as  to  the  fact 
of  whether  there  was  any  watchman  there  or  not  at  the  time  is  nega- 
tive. 

Not  any  of  claimants'  witnesses  testified  that  at  the  time  of  the  ac- 
cident they  were  giving  any  Special  attention  by  observation  as  to 
whether  there  was  a  flagman  there,  or  a  signal  given  with  a  red  lan- 
tern, at  the  time.  While  the  witness  Butler,  for  the  claimant,  testified 
that  he  looked  and  did  not  see  any  watchman,  on  cross-examination 
he  testified  that  he  would  not- testify  there  was  not  such  a  watchman 
there,  so  that  all  the  testimony  on  the  part  of  the  claimant  is  at  best 
negative. 

As  against  the  testimony  of  the  claimants,  and  this  witness  But- 
ler, the  state  produced  one  Richard  McDonald,  who  testified  that  he 
was  not  an  employe  of  the  state,  had  no  interest  in  the  claim,  and  that 
at  the  time  of  the  accident  he  saw  one  Stillson  F.  Curtis,  who  was 
the  watchman  there,  in  the  middle  of  the  road  right  at  the  edge  of 
the  canal,  on  the  side  of  the  canal  that  the  claimants  were  approach- 
ing, and  that  he  saw  him  have  a  red  lantern  and  swing  the  same.  Hen- 
ry G.  Cook,  an  employe  of  the  state,  testified  that  he  was  at  the  place 
of  the  accident,  and  that  the  watchman  Curtis  was  there  swinging 
his  red  lantern.  Stillson  F.  Curti§,  who  was  the  watchman,  also  tes- 
tified that  he  was  there  at  the  time,  swinging  his  lantern,  and  that 
he  continued  to  swing  the  same  until  he  was  compelled  by  reason  of 
the  approach  of  the  automobile  in  which  the  claimants  were  riding  to 
step  to  one  side  to  avoid  being  struck. 

One  Thomas  Mellor,  a  police  officer,  testified  that  he  arrived  there 
shortly  after  the  accident  and  found  Curtis,  the  watchman,  on  duty. 
And  all  of  these  witnesses  testified  positively  to  the  red  lights  being 
on  each  side  of  the  uprights  of  the  bridge,  and  that  the  bell  was 
ringing,  and  that  the  light  in  front  of  the  garage  was  brightly  lit, 
and  that  there  were  a  large  number  of  people  on  each  side  of  the 
canal  waiting  for  the  bridge  to  come  down,  so  they  could  cross.  All 
of  the  claimants  testified  positively,  and  Butler,  the  disinterested  wit- 
ness, also  testified  positively,  that  they  did  not  see  any  person  with 
a  red  lantern,  or  see  any  watchman;  and  while  Butler  testified  on 
direct  examination  that  he  made  an  observation  as  to  whether  there 
was  a  watchman  there  at  all  or  not,  yet  on  cross-examination  he  sim- 
ply says  he  did  not  notice  any. 

The  fact  that  the  bridge  had  been  up  an  unusual  length  of  time, 
and  it  being  a  holiday,  probably  increased  to  a  considerable  extent  the 
traffic,  and  caused  a  large  number  of  people  to  accumulate  at  the 
edge  of  the  canal,  waiting  for  the  bridge  to  be  lowered;  and,  while 
the  witnesses  for  claimants  say  they  did  not  see  a  watchman,  the 
fact  that  they  did  not  observe  such  a  watchman  can  be  easily  explain- 
ed by  the  large  number  of  people  standing  on  the  sidewalk  and  in 
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the  roadway,  which  undoubtedly  prevented  the  occupants  of  the 
car  from  seeing  the  watchman.  There  is  no  doubt  but  that  Curtis, 
when  he  saw  the  car  approaching,  did  run  out,  but  necessarily  step- 
ped to  one  side  to,  avoid  being  run  into,  and  that  this  occurred  while 
the  automobile  was  so  near  the  edge  of  the  canal  that  the  driver  was 
unable  to  check  its  speed  and  prevent  it  from  going  into  the  canal. 

The.  fact  that  the  car  did  not  go  any  distance  into  the  canal,  but  was 
close  to  the  bank,  indicated  clearly  to  the  court  that  the  driver  of 
the  car  had  slackened  the  speed  of  the  car  considerably,  and  had 
taken  alarm  at  some  signal,  or  something  to  call  his  attention  to  the 
fact  that  there  was  danger.  Had  the  car  been  going  at  the  usual 
moderate  rate  of  speed,  it  would  have  dropped  into  the  canal  some- 
what farther  away  from  the  bank  than  is  shown  by  the  evidence  in 
the  photographs;  and  the  evidence  of  all  the  witnesses  was  that, 
when  they  saw  the  car  going  into  the  canal,  it  was  going  so  slow 
that  the  front  wheels  just  dropped,  and  they  thought  the  car  would 
stop  before  it  go,t  into  the  canal. 

[B]  After  seeing  the  claimants  and  their  witnesses,  we  have  no 
doubt  but  that  they  intended  to  be  absolutely  truthful ;  and  the  manner 
of  their  giving  the  testimony,  and  the  moderate  amount  that  they 
claimed  for  loss  as  to  their,  personal  property,  and  also  for  damages, 
indicated  to  us  that  the  claimants  intended  to  be  absolutely  honest 
and  fair.  But  as  the  claimants  hold  the  burden  of  proof,  and  must 
establish  their  case  by  a  preponderance  of  evidence,  we  must  be 
governed  by  the  rule  applicable  to  positive  and  negative  testimony. 
The  testimony  on  the  part  of  the  claimants  was  negative  that  there 
was  no  watchman  there,  while  the  testimony  on  the  part  of  the  state 
is  positive  that  there  was  a  watchman  there,  that  the  bell  was  ring- 
ing, and  that  the  red  lights  on  each  side  of  the  uprights  of  the  bridge 
were  burning  brightly,  in  addition  to  the  fact  that  there  was  a  great 
crowd  gathered  there  at  the  time,  and  the  lights  from  the  garage  were 
shining  brighfly ;  and  as  to  the  question  of  the  bell  being  rung,  the 
claimants  all  admitted  that  they  heard  it  at  the  time. 

Applying  the  rule  that  negative  testimony,  as  against  positive  tes- 
timony given  on  the  trial,  does  not  suffice  to  carry  the  case  to  the 
jury,  we  must  hold  that  the  claimant  has  not  maintained  the  burden 
of  establishing  his  case  by  the  preponderance  of  evidence.  Matutino- 
vich  V.  New  York  Central.  182  App.  Div.  451,  169  N.  Y.  Supp.  350, 
and  cases  cited  therein ;  Culhane  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  60 
N.  Y.'  133;  McKeever  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  88  N.  Y.  667; 
Foley  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  197  N.  Y.  430,  90  N.  E.  1116, 
18  Ann.  Cas.  631 ;  Fowler  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  74  Hun, 
141,  26  N.  Y.  Sugp.  218,  affirmed  147  N.  Y,  717,  42  N.  E,  722; 
Rainey  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  68  Hun,  495,  23  N.  Y.  Supp. 
80;  Becker  v.  Fargo,  158  App.  Div.  810,  144  N.  Y.  Supp.  297; 
Young  V.  Erie  R.  R.  Co.,  158  App.  Div.  14,  21,  143  N.  Y.  Supp.  176; 
Glennon  v.  Erie  R.  R.  Co.,  86  App.  Div.  397,  83  N.  Y,  Supp.  .875, 
affirmed  180  N.  Y  562,  73  N.  E.  1124;  Durkee  v.  Delaware  &  Hud- 
son Canal  Co.,  88  Hun,  471,  34  N.  Y.  Supp.  978;  Griffith  v.  Long 
Island  R.  R.  Co.,  147  App.  Div.  693,  132  N.  Y.  Supp.  641. 
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•The  claimants  assert  that  two  witnesses  who  give  positive  testi- 
niony  are  employes,  and  therefore  that  their  testimwiy  should  be 
disregarded.  But  it  har  been  held  that,  where  negative  testimony 
is  given  on  the  part  of  a  claimant,  and  positive  evidence  against 
the  negative  testimony  is  given  by  employes  of  a  defendant,  that  the 
claimant  has  not,  in  cases  of  this  kind,  sustained  the  burden  which 
is  cast  upon  him  to  establish  his  case  by  the  greater  weight  pf  evi- 
dence, and  by  a  preponderance  of  evidence.  Miller  v.  Brookljm 
Heights  Railroad  Company,  158  App.  Div.  808,  144  N.  Y.  Supp.  208. 

[8]  The  claimants'  counsel  also  urges  very  forcibly  and  ably  upon 
us  the  proposition  that  the  authorities  cited  had  to  do  with  the  hear- 
ing of  signals,  and  that  there  is  a  distinction  as  to  a  person  seeing 
an  object  or  hearing  a  noise.  We  do  not  believe  that  there  is  any 
difference  in  the  rule.  Negative  testimony  as  to  the  sense  of  seeing 
is  no  different  than  negative  testimony  as  to  the  sense  of  hearing ;  and 
the  fact  that  the  claimants  were  in  the  car  approaching  the  canal, 
and  did  not  see  any  watchman,  does  not  make  the  testimony  any  the 
less  negative  than  witnesses  testifying  they  did  not  hear  a  signal  given. 

Therefore,  while  we  believe  that  the  claimants  in  their  testimony 
were  truthful,  an  award  for  the  damages  sustained  by  them  can- 
not be  made,  for  the  reason  that  they  have  not  established  their  claim 
by  the  greater  weight  of  evidence ;  and  that  the  positive  evidence  of 
the  disinterested  witness,  and  also  the  employes  of  the  state,  ha9 
not  been  overcome  by  the  negative  testimony  given  by  the  claimants. 

The  claims  should  therefore  be  dismissed. 

ACKERSON,  P.  J.,  concurs. 

(112  Misc.  Rep.  15) 

VAN  DUSEN  v.  STATE. 
(Court  of  Claims  of  New  York.    May  28,  1920.) 

1.  States  ^=>184 — ^Fire  warden,  claiming  for  injury,  held  not  gnflty  of  con- 

tributory negligMice. 

The  state's  defense  of  contributory  negligence  to  claim,  under  Law» 
1919,  c.  568^  of  a  fire  warden  burned  wliile  on  his  way  to  get  help  to  ex- 
tinguish a  fire,  held  not  sustained  by  the  evidence. 

2.  Negligence  ^=>72 — ^Error  of  Judgment  in  emergenry  not  eontrilNitory  neg- 

ligence. 

An  error  of  judgment  of  a  person  placed  in  an  emergency  is  not  con- 
tributory negligence. 

3.  Damages  <&=»132  (14) —$4,000  awarded  Are  warden  for  Injuries  to  eyeaigiit^ 

etc. 

$4,000  awarded  under  Laws  1919,  c.  568,  to  a  fire  warden,  50  years  old. 
Injured  in  an  effort  to  protect  state  property,  whereby  he  was  made  lame» 
his  ability  to  work  was  greatly  diminished,  his  eyesight  seriously  affected, 
and  his  hands  and  face  disfigured,  necessitating  exx>enditure  of  $462  for 
services  of  physician  and  nurse* 

Claim  by  William  L.  Van  Dusen  against  the  State  for  personal  in- 
jury.   Awarded  $4,000. 
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William  M.  Cameron,  of  Glens  Falls,  for  claimant 
E.  M.  Brown,  Deputy  Atty.  Gen.,  for  the  State. 

MORSCHAUSER,  J.  The  above-named  "claimant,  during  the 
month  of  June,  1913,  was  in  the  employ  of  the  state  of  New  York 
as  a  fire  warden.  On  the  9th  day  of  June,  1913,  in  the  town  of  Lu- 
zerne, Warren  county,  N.  Y.,  a  forest  fire  broke  out,  and  claimant  as- 
sisted in  extinguishing  the  fire.  On  the  day  following  the  fire  claimant 
drove  his  horse  and  wagon  in  the  vicinity  of  said  fire,  hitching  the 
horse  near  an  old  bam,  some  distance  away  from  the  place  where 
the  fire  had  burned  on  the  previous  day.  Claimant,  upon  investigation, 
discovered  that  the  fire  had  broken  out  anew,  and  immediately  started 
for  the  place  where  his  horse  was  tied,  in  order  to  drive  to  one  of 
the  city  reservoirs  of  the  city  of  Glens  Falls,  N.  Y.,  where  a  large 
number  of  men  were  then  employed  at  work  on  said  reservoir,  for  the 
purpose  of  getting  help  to  extinguish  the  fire. 

In  his  efforts  to  get  to  the  horse  he  fell  over  an  obstruction  which 
was  in  the  old  wood  road,,  and  before  he  could  reach  the  same  the 
fire,  because  of  a  sudden  wind,  spread  so  rapidly  as  to  overtake  the 
claimant,  who  attempted  to  escape  by  running  back  to  the  place  from 
where  he  started.  In  his  efforts  to  do  so  he  was  severely  burned  upon 
his  knees,  his  clothes  got  afire,  his  hands  were  severely  burned,  his 
face  was  severely  burned  and  blistered,  and  his  right  eye  injured. 
An  assistant  who  followed  saw  his  danger,  and  ran  in  and  helped 
him  out,  and  then  ran  around  a  somewhat  longer  distance  to  untie 
the  horse.  While  the  horse  was  being  untied,  the  /fire  had  gotten  to 
where  the  horse  was,  and  scorched  the  lower  part  of  the  horse's 
body.  The  assistant  then  drove -around  to  where  the  claimant  was, 
and  then  went  down  to  the  reservoir  to  obtain  assistance.  He  was 
then  taken  hom^,  a  doctor  obtained,  and  the  claimant  remained  ill 
for  considerable  time. 

The  Legislature  thereafter,  by  chapter  568  of  the  Laws  of  1919, 
passed  an  enabling  act,  which  reads  as  follows : 

"Section  1.  Jurisdiction  l8  hereby  conferred  upon  tlie  Ck>urt  of  Claims  to- 
hear,  audit  and  determine  the  alleged  claim  of  WUUam  L.  Van  Deusen  against 
the  state  for  i)er80Dal  injuries  aUeged  to  have  been  sustained  by  him  while 
fighting  fire  in  the  vicinity  of  West  Mountain,  in  the  tovrn  of  Luzerne,  on  the 
10th  day  of  June,  1913,  by  reason  of  being  surrounded  by  fire  and  severely 
burned  and  i)ermanently  Injured,  whUe  in  the  employ  of  the  state  as  a  fire* 
warden,  and  in  the  course  of  said  employment;  and  if  the  court  finds  that 
such  Injuries  were  so  sustained  whUe  sa^d  claimant  was  in  the  employ  of  the 
state  in  the  performauce  of  his  duties  as  fire  warden  and  that  said  claimant  at 
the  time  was  using  reasonable  care  under  the  circumstances  to  prevent  in- 
jury, damages  therefore  shall  constitute  a  legal  and  valid  claim  against  the- 
state,  and  the  court  may  award  to  and  render  judgment  for  the  claimant 
against  the  state  as  compensation  for  such  injuries,  in  such  siun  as  it  shall 
deem  just  and  equitable,  provided  the  claim  herein  is  filed  with  the  Court  of 
Claims  within  six  months  after  this  act  takes  effect. 

"Sec.  2.  This  act  shall  take  effect  immediately." 

The  case  was  tried  at  Glens  Falls  on  March  19,  1920,  and  the 
testimony  showed  that  the  claimant  has  not  only  been  disfigured  for 
life,  but  has  been  made  lame ;   that  the  right  eye  has  been  injured  to- 
182  N.y.S.— 32 


Digitized  by 


Google 


498  182  NEW  YORK  SUPPLEMENT  (Ct.  Claims 

a  considerable  extent  and  the  sight  weakened.  The  testimony  also 
showed  ihat  at  that  time  claimant's  left  eye  was  substantially  use- 
less, and  had  been  for  a  long  time,  so  that  the  claimant  is  unable  to 
do  much  work.  Prior  to  the  time  of  the  injury  he  was  a  farmer, 
operating  apparently  successfully  his  farm,  and  doing  considerable 
work  in  the  winter,  such  as  hauling  logs,  etc.  Since  then  he  has 
been  only  able  to  drive  a  team  and  do  light  work,  and  his  earning  ca- 
pacity has  been  greatly  diminished. 

[1,2]  The  state's  defense  is  that  the  claimant  has  been  guilty  of 
contributory  negligence.  The  proof  does  not  justify  any  such  infer- 
ence. The  fire  was  spreading  rapidly,  the  claimant's  horse  was  in 
danger,  and  it  was  important  to  the  claimant  to  have  the  use  of  his 
horse  for  the  purpose  of  going  to  a  place  rapidly  to  summon  help. 
This,  the  claimant  testified,  was  the  purpose  of  going  after  his  horse. 
There  was  no  apparent  danger  to  him,  as  there  was  no  fire  in  the 
wood  road  at  thjB  time,  and  had  he  not  met  with  the  accident  by  fall- 
ing he  would  probably  have  reached  his  horse  in  safety.  A  sudden 
wind  caused  the  fire  to  reach  him,  and  he  was  placed  in  an  emergency 
that  required  him  to  act  quickly.  The  rule  of  law  is  that,  where 
a  person  is  placed  in  an  emergency,  an  error  of.  judgment  is  not 
contributory  negligence.  Roll  v.  Northern  Central  Ry.  Co.,  15  Hun, 
496,  affirmed  80  N.  Y.  647 ;  Bucher  v.  New  York  Central,  etc.,  Ry. 
Co.,  98  N.  Y,  128;  Geibel  v.  Elwell,  19  App.  Div.  285,  46  N.  Y.  Supp. 
76;  Wynn  v.  Central  Park  &  N.  E.  River  Railroad,  133  N.  Y.  575, 
30  N.  E.  721 ;  Rush  v.  Joseph  H,  Bauland  Co.,  82  App.  Div.  506, 
81  N.  Y.  Supp.  830;  Fay  v.  Metropolitan  St.  Ry.  Co.,  62  App.  Div. 
51,  70  N.  Y.  Supp.  763. 

[3]  The  claimant  was  a  man  of  50  years  of  age,  evidently  a  hard- 
working, capable  farmer.  His  ability  to  work  has  been  greatly  dimin- 
ished, his  eyesight  has  been  seriously  aflFected,  and  the  hack  of  his  hands 
and  his  face  are  disfigured  and  scarred.  He  was  in  the  employ  of 
the  state  at  the  time  of  his  injury,  and  in  an  effort  to  protect  the 
property  of  the  state,  and  under  chapter  568  of  the  Laws  of  1919,- 
if  he  was  not  guilty  of  any  contributory  negligence,  he  is  entitled  to 
have  an  award  made  as  compensation  for  the  injuries  received  in  such 
sum  as.  this  court  shall  deem  just  and  equitable.  The  claimant,  in 
addition  to  being  made  lame  and  having  partly  lost  his  sight,  has  in* 
curred  a  bill  for  physician's  services  in  the  sum  of  $200  and  for 
nurse's  services  in  the  sum  of  $252. 

We  think,  in  view  of  all  the  circumstances,  the  age  of  the  claim- 
ant, his  circumstances  in  life,  his  earning  capacity,  his  earning  power 
before  the  injury,  and  the  diminution  of  the  same  after  the  injury, 
that  the  sum  of  $4,000  would  be  a  fair  award. 

ACKERSON,  P.  J.,  concurs. 
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THAXTER  et  al.  ▼•  STATE. 

(Court  of  Claims  of  New  Toili:.    June  4»  1920.) 

Canals  <8=>lft--State  held  liable  for  Injiiries  to  lands  doe  to  tiio  seepimr  of 
water. 

Where  water  seeped  from  the  Erie  Canal  and  Injured  lands,  the  state  is 
liable  to  respondent  in  damages  for  the  injuries  sustained. 

Qaims  by  Roy  Thaxter,  by  Herman  Pronath,  and  by  Samuel  J, 
Hood  and  another  against  the  State.    Judgments  for  claimants. 

L'Hommedieu  &  Wheadou,  of  Medina,  for  claimants. 
George  L.  Meade,  Deputy  Atty.  Gen.,  for  the  State. 

MORSCHAUSER,  J.  The  above  claimants  owned  farms  along 
the  Erie  Canal  in  the  town  of  Ridgeway,  Orleans  county,  all  located 
on  the  northerly  side  of  the  canal  level  known  as  the  60-mile  level 
between  Lockport  and  Brockport.  The  land  of  the  claimants  all 
sloped  towards  the  north,  the  canal  running  east  and  west  at  this 
point,  and  the  evidence  tended  to  show  that  water  leaked  through 
the  canal  bank  and  oozed  out  of  the  ground  and  did  more  or  less  dam- 
age to  the  crops  of  each  of  the  claimants.  The  claimants  testified 
themselves  in  their  own  cases,  and  called  the  other  claimants  herein 
as  witnesses.  With  one  exception,  no  witnesses  were  called,  except 
the  claimants,  who  testified  for  themselves  or  their  neighbors. 

Upon  the  trial  the  claimant  Thaxter  admitted  that  when  he  realized 
that  he  was  being  damaged  he  made  no  note  as  to  the  extent  of  the 
damage,  and  kept  no  track  of  the  salvage,  and  did  not  realize  that  he 
had  any  claim  until  he  was  a  witness  in  the  case  oi  another  claimant 
against  the  state.  The  claimant  Hood  testified  that  the  area  of  his 
injury  was  about  10  acres,  giving  the  detals  as  to  the  number  of  acres 
of  barley,  oats,  etc.,  injured.  This  he  did  upon  cross-examination; 
and  upon  redirect,  after  his  attorney  attempted  by  many  questions  to 
get  him  to  make  an  explanation,  he  still  adhered  to  the  fact  that  he 
had  about  10  acres  in  area  that  was  damaged.  When  tlie  attorney 
for  the  claimant  had  finished  his  redirect,  the  noon  recess  was  reached, 
and  after  the  noon  recess  Hood  was  again  put  upon  the  stand,  and 
then,  without  making  any  satisfactory  explanation  to  the  court,  claim- 
ed that  the  area  of  damages  was  something  like  15  acres.  And  each  of 
the  claimants  impressed  me  as  greatly  exaggerating  his  damage,  and 
as  filing  a  claim  for  much  more  in  damages  than  they  actually  sus- 
tained. • 

The  state  called  three  witnesses,  who  testified  to  the  fact  that  they 
visited  the  claimants'  farms  and  testified  to  the  extent  of  the  damages 
which  they  observed.  But  the  difficulty  with  the  testimony  of  the 
state's  witnesses  was  that  they  visited  the  claimants'  farms  at  a  time 
when  they  could  not  have  seen  all  the  damage  that  existed. 

[1]  There  is  no  doubt  but  what  the  crops  of  the  claimants  were  in- 
jured, and  injured  because  of  the  leakage  of  waters  from  the  canal, 

■  < 
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and  under  the  circumstances  the  state  is  liable  to  respond  in  damages 
for  the  injuries  sustained.  There  is  also  no  doubt  but  what  the  claim- 
ants have  greatly  exaggerated  their  claims,  and  not  only  filed  claims 
for  much  more  damage  than  they  actually  sustained,  but  in  their 
testimony  have  attempted  to  greatly  enhance  and  enlarge  upon  the 
amount  of  damages  which  they  claim  they  actually  sustained,  and 
therefore  it  becomes  somewhat  difficult  for  the  court  to  get  at  the 
actual  amount  of  the  damage  sustained  by  each  of  the  claimants. 

I  have  carefully  considered  all  of  the  testimony  given  upon  the  trials, 
and  find  that  the  damage  sustained  by  the  claimant  Pronath  is  $320, 
and  an  award  of  that  amount  is  made  to  him;  the  damage  sustained 
by  the  claimant  Hood  is  $475,  and  an  award  of  that  amount  to  them 
is  made;  and  the  damage  sustained  by  the  claimant  Thaxter  is  $200, 
and  an  award  of  that  amount  is  made  to  him ;  and  we  direct  that  judg- 
ments be  entered  in  the  amounts  of  the  above-named  awards  in  favor 
of  the  respective  claimants. 

ACKERSON,  P.  J.,  concurs. 


FISHER  V.  RABINOWITZ. 

ALBERTI  V.  FEBRADO. 

<  Municipal  CJourt  of  City  of  New  York,  Borough  of  Manhattan,  Sixth  District. 

May  26,  1920.) 

1.  Landlord  and  tenant  ^=>303(1) — ^Amendment  to  summary  dispossefls  stat- 

ute permits  alternative  allegations. 

Under  Laws  1920,  c.  130,  amending,  by  adding  a  new  snbdlTlslon,  Code 
ClY.  Proc.  S  2231,  relative  to  summary  dispossess  proceedings,  petitions  of 
landlord,  alleging  rent  of  demised  premises  had  not  been  increased  more 
than  25  per  cent,  over  rent  as  it  existed  one  year  prior  to  time  of  pres- 
entation of  petitions,  following  language  of  chapter  1^9,  held  suffldent, 
though  not  also  alleging  rent  was  no  greater  than  amount  paid  by  ten- 
ants for  month  preceding  alleged  default  for  which  proceedings  were 
brought,  an  alternative  allegation,  in  view  of  the  word  "or"  in  chapter 
139;  such  construction  not  depriving  tenant  of  any  right,  privilege,  or 
defense  given  him  by  chapter  136. 

2.  Landlord  and  tenant  <&»116<5)— Without  30  days'  notice  to  quit  monthly 

tenant  is  not  holding  over. 

Where  monthly  tenant  never  agreed  to  increased  rental,  so  as  to  make 
new  hiring  under  different  terms,  but  retained  possession  without  paying 
or  surrendering  possession  on  demand,  his  possession  must  be  deemed  tnat 
of  a  holdover  under  original  terms  of  lease;  conventional  relation  of 
landlord  and  tenant  still  existing,  and,  not  having  received  from  land- 
lord 30  days*  notice  of  termination  in  form  required  by  Laws  1920,  c.  209, 
He  is  not  holding  over  after  expiration  of  his  term. 

3.  Landlord  and  tenant  <e=»116 (5)— Monthly  tenancy  not  terminable  by  giv- 

ing notice  of  increase  in  rent. 

Monthly  tenant  has  right  to  rely  on  law  fixing  his  rights  and  liabilities 
for  remaining  In  possession  after  expiration  of  his  month,  and  only  way 
his  tenancy  can  be  terminated  and  landlord  regain  possession,  in  absence 
of  agreement  to  pay  more  rent,  Is  a  default  in  payment  for  month  he  holds 
over  of  same  amount  of  rent  for  month  preceding  his  holding  over,  or 
compliance  by  landlord  with  Jaws  1920,  c.  209,  by  giving  80  days'  notice 
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of  terminatioii,  notifying  tenant  rent  has  been  increased,  and  asking  him 
to  move  if  Jtie  does  not  desire  to  pay,  or  that  summary  proceedings  will  be 
commenced  If  the  increased  rent  is  not  paid,  not  being  compliance  with 
statute. 

Summary  dispossess  proceedings  by  Minnie  Fisher,  landlord,  against 
John  Rabinowitz,  tenant,  and  against  other  tenants,  and  by  Conchetti 
Alberti,  landlord,- against  John  Ferrado,  tenant,  and  against  other 
tenants.    Judgments  for  tenants,  and  proceedings  dismissed. 

In  the  Fisher  Case : 
Rippe  &  Michael,  of  New  York  City,  for  landlord. 
S.  A.  Fried,  of  New  York  City,  for  tenants. 

In  the  Alberti  Case: 
J.  A.  Boccia,  of  New  York  City,  for  landlord. 
Samuel  J.  Albert,  of  New  York  City  for  tenants. 

MARKS,  J.  The  facts  in  these  cases  are  substantially  the  same 
as  in  hundreds  of  others  presented  \n  this  court  during  this  term, 
where  landlords,  more  than  30  days  prior  to  May  1st,  notified  their 
tenants  that  their  rents  after  May  1st  would  be  increased,  in  some 
cases  more  and  in  some  less  than  25  per  cent,  of  the  amounts  paid 
during  the  preceding  year  or  preceding  month.  The  tenants  are 
monthly  tenants,  and  have  been  such  for  many  months  prior  to  May ; 
their  terms  commencing  on  the  1st  of  the  month. 

In  the  Fisher  Case,  the  tenant  prior  to  May  1st  paid  $23  a  month, 
and  more  than  30  days  prior  to  May  1st  the  landlord  notified  him  in 
writing  that  on  May  1st  his  rent  would  be  increased  to  $28;  and  in 
the  Alberti  Case,  the  landlord  in  writing  notified  the  tenant  that  his 
rent  would  be  increased  from  $16  to  $20  a  month,  and  if  the  tenant 
did  not  pay  the  increased  rent  he  would  be  dispossessed.  The  ten- 
ants never  agreed  to  pay  the  increased  rental,  and  failed  to  comply 
with  the  demand  for  payment  of  the  increased  rent  made  before  the 
proceeding  was  instituted.  The  claim  is  made  in  behalf  of  the  land- 
lords that  by  remaining  in  possession  after  notice  that  their  rent  from 
May  1st  would  be  increased,  and  a  demand  therefor,  they  may  be 
dispossessed  as  for  a  holding  over  for  nonpayment  of  the  increased 
rent.    In  the  petitions  it  is  alleged :      i 

"That  the  rent  of  the  demised  premises  has  not  been  increased  more  than 
25  per  cent,  over  the  rent  as  it  existed  one  year  prior  to  the  time  of  the  presen- 
tation of  the  petition" — ^following  the  language  of  chapter  139  of  the  Laws  of 
1920. 

The  tenant  claims  that  the  proceeding  should  be  dismissed,  for  the 
reason  that  the  act  also  provides  that  the  petition  should  also  state,  in 
words  or  substance,  that  the  rent  is  no  greater  than  the  amount  paid 
by  the  tenant  for  the  month  preceding  the  alleged  default  for  which 
the  proceeding  is  brought,  and,  as  this  allegation  is  not  set  out,  the 
proceeding  cannot  be  maintained. 

While  chapter  139  provides  that  the  petitioner  must  allege,  as  well 
as  prove,  "that  the  rent  of  the  premises    *    *    *    is  no  greater  than 
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the  amount  paid  by  the  tenant  for  the  month  preceding  the  default 
*  *  *  (XT  has  not  been  increased  more  than  25  per  ccntiun  over  the 
rent  as  it  existed  one  year  prior  to  the  time  of  the  presentation  of  the 
petition,"  the  conjunction  "or,"  in  this  place  in  the  act,  is,  in  my 
opinion,  used  in  its  proper  and  ordinary  sense,  >and  marks  an  alterna- 
tive, and  does  not  require  both  facts  or  conclusions  to  be  stated. 

It  is  in  the  disjunctive,  and  plain,  and  there  is  nothing  ambiguous 
or  doubtful  about  what  is  meant  or  intended;  nor  is  there  any  mis- 
take, so  as  to  justify  changing  "or"  to  "and."  The  purpose  and  sense 
of  the  act,  as  disclosed  by  a  reading  of  it  in  its  entirety,  is  not  rendered 
doubtful  by  reading  "or,"  or  made  clearer  by  substituting  "and" 
for  "or."  It,  the  "or,"  refers  to  either  one  of  two  required  allegations 
that  must  be  alleged  in  the  petition  and  proved,  that  the  rent  in  de- 
fault was  not  increased  or  is  not  greater  than  the  amount  paid  the 
month  before,  or  the  alternative,  has  not  been  increased  more  than 
25  per  cent,  of  what  it  was  a  year  before,  and  this  construction  of 
"or,"  or  its  literal  meaning  as  "or,"  and  not  "and,"  is  not  inconsistent 
with  the  intent  of  the  act. 

The  Legislature  determined,  it  seems  to  me,  in  plain  language  by 
chapter  139  that  one  of  two  things  must  exist  to  maintain  the  pro- 
ceeding. The  purpose  of  that  chapter  recognizes  the  existence  of, 
and  does  not  repeal,  section  2231  of  the  Code,  providing  for  the  vari- 
ous grounds  on  which  summary  proceedings  may  be  brought,  and 
only  amends  that  section  of  the  Code  by  adding  a  new  subdivision,  re- 
quiring one  of  two  additional  facts  to  be  stated  and  proved,  where 
the  property  is  in  a  city  of  the  first  class  or  adjoining,  in  addition  to 
the  other  requirements  of  section  2231 ;  and  in  my  opinion  the  lan- 
guage of  that  chapter  should  not  be  altered  by  substituting  "and" 
for  "or,"  when  such  a  change  is  not  essential  to  carry  out  the  obvious 
purpose  of  the  act — section  2231,  as  amended  by  chapter  139  of  the 
Laws  of  1920. 

The  various  subdivisions  of  section  2231  contain  many  grounds 
in  the  alternative,  under  or  for  which  summary  proceedings  to  re- 
move a  tenant  may  be  maintafned,  and  it  cannot  be  successfully  urged 
that  in  a  proceeding  under  one  of  those  many  subdivisions,  containing 
alternatives,  all  the  grounds  separated  by  the  conjunction  "or"  must 
exist  to  entitle  the  proceeding  to  be  brought.  For  instance,  take 
subdivision  2,  providing  that,  in  case  of  a  default  in  the  payment  of 
rent,  a  tenant  may  be  removed  where  he  holds  over  without  permis- 
sion after  such  default,  and  a  demand  has  been  made  for  the  rent  or 
at  least  three  days'  notice  in  writing  requiring  the  payment  of  the 
rent  or  the  possession  of  the  premises  has  been  served.  •  Here  we  have 
an  alternative  no  weaker  or  stronger  than  in  chapter  139,  and  yet  both 
steps  are  not  required.  Either  one  is  sufficient;  and  so  throughout 
the  other  subdivisions. 

It  might  very  well  be  urged  that  the  allegation  and  proof  required 
under  chapter  139  with  reference  to  the  fact  that  the  rent  is  no  greater 
than  the  month  preceding  the  default  for  which  the  proceeding  is 
brought  had  reference,  and  was  intended  by  the  Legislature  to  apply, 
to  monthly  tenancies  by  express  agreement  entered  into  after  April  1, 
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1920,  or  created  by  operation  of  law  by  holding  over,  after  April  1, 
1920,  and  the  other  provision,  that  it  has  not  been  increased  more 
than  25  per  cent  over  the  year  previous,  relates  to  yearly  tenants 
created  by  agreement  after  April  1st,  or  tenancies  for  a  year  also 
created  by  operation  of  law  by  holding  over  after  April  1st.  The  act 
refers  to  the  recovery  of  real  property  held  under  a  lease  or  tenancy 
for  a  year,  as  well  as  for  less  than  a  year. 

Such  a  construction,  whether  the  rent  demanded  in  the  petition  is 
an  increase  of  not  more  than  25  per  cent,  over  the  rent  of  the  year 
preceding  the  time  of  the  presentation  of  the  petition,  and  that  alle- 
gation is  made,  or  it  is  stated  in  the  alternative,  as  the  act  provides, 
that  it  is  no  greater  than  the  amount  paid  by  the  tenant  for  the 
month  preceding,  does  not  deprive  the  tenant  of  any  right  or  privilege 
or  defense  given  him  by  chapter  136  of  the  Laws  of  1920.  He  may 
interpose  the  defense  in  either  case,  where  the  tenancy  was  created 
after  April  1,  1920,  or  renewed  or  continued  by  operation  of  law 
after  that  date,  that  the  rent  reserved  is  unjust,  unreasonable,  and 
the  agreement  oppressive;  and  this  he  may  do,  irrespective  of  the 
fact  as  to  whether  it  should  appear  that  the  rent  has  been  increased 
1  per  cent,  or  25  per  cent. 

[t]  It  becomes  a  question  of  fact  whether  the  increase,  large  or 
small,  is  unjust  and  unreasonable,  and  the  agreement  oppressive;  the 
burden  of  proof  shifting  according  to  the  amount  of  the  increase. 
Therefore  I  conclude  that  the  proceeding  in  the  form  of  the  petition 
in  this  respect  was  properly  brought,  and  the  motion  to  dismiss  upon 
that  ground  is  denied. 

The  petition  alleges,  in  the  stereotyped  form  generally  used  in  this 
court,  that  the  petitioner  and  tenant  entered  into  an  agreement  by 
tfie  terms  of  which  the  tenant  hired  the  premises,  "and  that  the  said 
tenant  in  and  by  said  agreement  undertook  and  promised  to  pay  to  the 
said  landlord  the  sum  of  $28  per  month,  payable  monthly  in  advance 
on  the  1st  day  of  each  month,  for  the  use  and  occupation  of  said 
premises ;  that  said  tenant  entered  into  the  possession  of  said  premises 
and  still  occupies  the  same."  Then  follows  the  allegation,  above 
referred  to,  that  the  rent  has  not  been  increased  more  than  25  per 
cent.  Further,  the  petition  states  that  on  the  1st  day  of  May,  1920, 
there  was  due  to  the  said  landlord  under  and  by  virtue  of  the  terms 
of  said  agreeinent  the  sum  oF  $28  for  one  month's  rent  from  May 
1st  to  June  1st,  which  has  been  personally  demanded  from  the  tenant 
since  it  became  due,  and  has  not  been  paid,  andthat  the  tenant  holds 
over  and  continues  in  possession*  of  the  premises  without  the  per- 
mission of  the  landlord  after  such  default.  The  petition  in  the 
Alberti  Case  is  in  the  same  form  except  as  to  amount  and  premises. 

[2]  In  the  first  place,  subdivision  2  of  section  2231  provides  that 
a  tenant  may  be  removed  where  he  holds  over  without  permission  of 
the  landlord  after  a  default  in  the  payment  of  rent,  pursuant  to  tiie 
agreement  under  which  the  demised  premises  are  held,  and  a  demand 
of  the  rent  has  been  made.  The  demand  for  the  rent  in  this  case  is 
not  the  amount  pursuant  to  any  agreement  under  which  the  tenant 
holds  the  premises.     In  view  of  the  fact  that  by  operation  of  law  a 
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tenant,  remaining  in  possession  of  premises,  becomes  from  month  to 
month  a  monthly  tenant,  for  each  month  that  he  holds  over  subsequent 
to  the  original  hiring,  upon  the  same  terms,  and  that  the  tenant  never 
agreed  to  the  increased  rental,  so  as  to  make  a  new  hiring  under  dif- 
ferent terms,  his  possession  must  be  deemed  that  of  a  holdover  tmder 
the  original  terms,  the  conventional  relation  still  existing;  and,  not 
having  received  the  30  days'  notice  in  the  form  required  by  chapter 
209  of  the  Laws  of  1920,  he  is  not  holding  over  after  the  expiration 
of  his  term. 

[3]  A  monthly  tenant  has  the  right  to  rely  upon  the  law  fixing  his 
rights  and  liabilities  for  remaining  in  possession  after  his  month  ex- 
pires, and  the  only  way  his  tenancy  can  be  terminated  and  the  landlord 
regain  possession,  in  the  absence  of  an  agreement  to  pay  more  rent, 
is  a  default  in  the  payment,  for  the  month  he  holds  over,  of  the 
same  amount  of  rent  paid  in  the  month  preceding  his  holding  over, 
or  a  compliance  with  chapter  209  of  the  Laws  of  1920.  Notifying  the 
tenant  that  the  rent  has  been  increased,  and  asking  him  to  move  if 
he  does  not  desire  to  pay  the  rent,  or  that  summary  proceedings  will 
be  commenced  if  the  increased  rent  is  not  paid,  is  not  a  compliance 
with  the  statute. 

Chapter  209,  providing,  in  substance,  that  no  monthly  tenant  in  the 
city  of  New  York  shall  be  removed  for  holding  over  his  term  unless, 
30  days  before  the  expiration  thereof,  the  landlord  serves  upon  the 
tenant  a  notice  in  writing  that  the  landlord  elects  to  terminate  the 
tenancy,  and  that,  unless  the  tenant  removes  from  the  premises  on 
the  day  his  term  expires,  the  landlord  will,  commence  summary  pro- 
ceedings under  the  statute  to  remove  him,  imposes  certain  protective 
duties  and  restrictions,  which  must  be  observed  by  the  landlord.  Ex- 
tended as  the  time  has  been  from  5  days  to  20,  and  by  the  latest  law 
to  30  days,  it  shows  an  intent  to  secure  to  the  tenant  at  least  a  breath- 
ing spell  after  the  shock  of  the  notice  to  vacate,  and  gives  him  time  to 
secure  other  apartments.  The  fact  that  30  days'  notice  of  an  increase 
is  given  cannot  change  the  principle.  The  act  cannot  be  circumvented 
by  any  such  notice  of  increase,  but  must  be  strictly  followed. 

This  proceeding  does  not  come  within  section  2231  of  the  Code  and 
the  special  act  (chapter  209,  Laws  of  1920)  applicable  to  the  city  of 
New  York,  as  it  is  not  one  where  the  tenant's  right  to  the  continued 
possession  of  the  premises  has  been  terminated,  either  by  the  expira- 
tion of  his  term,  by  the  contract  of  letting,  or  by  force  of  any  statute, 
or  by  the  giving  of  the  statutory  30  days'  notice. 

The  facts  are  contrary  to  the  petition.  There  was  no  agreement 
of  hiring  at  $28  a  month  in  the  Fisher  Case,  or  $20  in  the  Alberti 
Case.  On  the  contrary,  the  evidence  shows  that  the  tenants  did  not 
originally  hire  the  premises  on  or  from  May  1st,  never  agreed  to 
pay  the  sums  now  claimed  as  rent  for  the  premises  that  tihey  had 
occupied  for  months  before  at  rentals  of  $23  and  $16,  respectively, 
and  that  by  operation  of  law  they  were  tenants  holding  over  at  their 
former  rentals.    Miller  v.  Lowe,  86  N.  Y.  Supp.  16. 

Judgment  for  the  tenants,  and  proceedings  dismissed. 
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SEVENTY-EIGHTH  ST.  &  BROADWAY  CO.  ▼.  ROSENBAUM. 

(Mimidpal  Court  of  City  of  New  Xorlc,  Boroagh  of  Bftanhattan,  Fifth  DiBtiict 

May  12,  1920.) 

1.  Evidence  <&=>5(2)— Fact  of  shortage  of  bousing  facilities  Judicially  known. 

The  courts  will  take  judicial  notice  of  the  fact  that  there  is  a  great 
shortage  of  housing  facilities  in  the  country. 
IS.  Evidence  ^=>5(1)— Judicial  notice  of  all  matters  of  general  Imowledge. 

Judicial  cognizance  may  be  taken  of  all  matters  of  general  knowledge. 
~3.  Landlord  and  tenant  ^==>222 — Statute  does  not  give  court  po^Ver  to  fix  rent. 
Laws  1920,  c  136,  3  1,  relating  to  unreasonable  and  oppressive  rents, 
permits  a  tenant,  as  defendant  in  an  action  at  law  for  the  recovery  of 
rent,  to  set  up  the  defense  that  the  rent  is  unjust  and  unreasonable,  but 
does  not  give  the  court  the  power  to  fix  the  rent,  or  make  a  new  agreement 
for  the  parties ;  the  extent  of  the  court's  power  being  to  hold,  on  proper 
facts  being  shown,  that  an  agreement  is  oppressive. 

4.  Landlord  and  tenant  ^=>231(1)— Statute  relating  to  unreasonable  rents 

does  not  limit  amount. 

Laws  1920,  c.  136,  §  2,  relating  to  unreasonable  rents,  does  not  fix  the 
limit  of  rent  increase  within  one  year  at  25  per  cent.,  but  is  merely  a  rule 
of  evidence  by  which,  where  the  rent  increase  has  been  less  than  25  per 
cent,  within  one  year,  tenant  still  has  the  affirmative  to  prove  its  oppres- 
siveness, and  where  there  is  more  than  25  per  cent,  increase  the  landlord 
must  show  its  reasonableness. 
6.  Landlord  and  tenant  ^=^218 — Statute  permitting  tenant  to  defend  action  on 
ground  of  oppressiveness  constitutional. 

Laws  1920,  c.  136,  permitting  tenant  in  action  for  rent  to  set  up  as  a 
defense  the  oppressiveness  of  rent,  is  constitutional,  resting  upon  the  police 
power  of  the  state  and  upon  broad  principles  of  public  policy. 

1L  CoDstttirtloml  law  <^=»87'-*Stat6  may  interfere  with  rights  of  private  prop- 
erty, where  safety,  health,  and  morals  demand  It. 

The  state  may  interfere  with  the  rights  of  prl^-ate  property,  where  the 
safety,  health,  and  morals  of  the  conununity  demand  it. 

I.  Constitutional  law  ^^70(3)~Effi€acy  and  soundness  of  statute  legislative 

question. 

Whether  the  Legislature  could  have  passed  more  efficacious  laws, 
and  whether  it  acted  on  sound  economical  principles  in  passing  a 
law,  is  not  for  the  courts  to  determine ;   granting  legisIatiTe  power. 

5.  Action  ^=>2 — ^Relief  given  against  unconscionable  contract. 

Where  one  takes  an  undue  advantage  ot  another's  situation  and  circum- 
stances, and  thereby  obtains  an  unfair  and  unconscionable  contract,  the 
court  may  grant  relief. 

9.  Action  ^==>25(4) — ^Equitable  defense  Interposed  In  actions  at  law. 

Equitable  defenses  may  be  Interposed  in  actions  at  law. 

10.  Landlord  and  tenant  <8=»218 — Statute  relating  to  oppressive  leases  not  re- 
troactive. 

Laws  1920,  c.  136,  permitting  tenants  in  actions  for  rents  to  set  up  de- 
fense of  unreasonableness  of  rent,  is  prospective  in  its  effect,  and  not  re- 
troactive, and  cannot  be  set  up  as  a  defense  in  an  action  under  a  lease 
executed  prior  to  April  1,  1920.  • 

II.  Statutes  €=>263— Operate  prospectively. 

As  a  general  rule,  statutes  will  be  construed  to  operate  prospectively 
only. 
12.  Statutes  ^=^263,  265— Retrospective  only,  where  intention  is  dear. 

No  retrospective  operation  can  be  given  to  a  statute,  unless  the  lan- 
guage employed  and  the  intention  manifested  Is  so  clear  that  it  will  admit 
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of  no  other  construction,  and  this  Is  particularly  true  'wliere  the  statute.  If 
retrospectiye,  would  impair  the  obUgation  of  contracts  or  interfere  with 
vested  rights. 

13.  Constitutional  law  <»»148^IMro8pecllTe  sftatuto,  pennlttfiiff  tenant  to  set 
up  oppressiveness  of  rent,  would  impair  oblii^ion  of  eontraets. 

If  Laws  1920,  c.  136,  permitting  a  tenant  in  an  action  for  rent  to  set  up 
defense  that  the  rent  was  unreasonable  and  oppressive,  was  construed  to 
be  retrospective,  so  as  to  apply  to  leases  or  contracts  entered  into  prior 
to  April  1,  1920,  it  would  violate  constitutional  provisions  against  impair^ 
ment  of  obligations  of  contract. 

14.  Constitutional  law  <&=>48— Construetlon  rendering  statute  valid  will  be 
adopted. 

Where  statute  Is  capable  of  two  constructions,  one  of  which  would  ren- 
der It  Invalid  and  the  other  valid,  the  construction  which  will  uphold  its 
validity  must  be  adopted. 

15.  Landlord  and  tenant  ^=»222— Statute  relating  to  oppressive  rents  may  be 
set  up  by  tenants  from  month  to  month. 

The  statutory  defense  given  by  Laws  1920,  c.  136,  may  be  set  up  against 
unreasonable  rents,  where  the  tenancies  are  monthly,  or  from  month  to 
month. 

16.  Landlord  and  tenant  «=»218— Statutory  defense  of  unreasonableness  of 
rents  may  be  set  up  by  tenant  holding  from  month  to  month  prior  to  April 
1,  1920. 

In  monthly  tenancies,  or  tenancies  from  month  to  month,  though  the 
same  rent  may  have  been  paid  prior  to  April  1, 1920,  the  exaction  of  the 
rent  after  such  date  is  not  based  upon  any  contract  made  prior  to  that 
date,  but  upon  the  renewal  of  contract  from  month  to  month,  and  such  a 
tenant  may  set  up  the  defense  of  oppressiveness  and  unreasonableness  of 
the  rents  given  by  Laws  1920.  c.  136. 

Action  by  the  Seventy-Eighth  Street  &  Broadway  Company  against 
Joseph  Rosenbaum.    Judgment  for  plaintiff. 

Henry  S.  Mansfield,  of  New  York  City,  for  plaintiflF. 
McLaughlin  &  Stem,  of  New  York  City,  for  defendant 

SPIEGELBERG,  J.  The  plaintiff  brings  this  action  to  recover -the 
first  installment  of  rent  falling  due  under  a  written  lease  for  one 
year  and  six  months.  The  lease  was  executed  on  March  22,  1920. 
The  defendant  sets  up  as  a  defense  that  he  was  in  possession  of  the 
premises  under  a  lease  commencing  April  1,  1919,  that  the  lease  upon 
which  the  action  is  brought  provides  for  a  rental  which  represents  an 
increase  of  more  than  25  per  cent,  over  the  rent  as  it  existed  one 
year  prior  thereto,  and  that  the  rent  demanded  is  unjust,  unreasonable, 
and  oppressive,  and  that  the  agreement  under  which  the  same  is  sought 
to  be  recovered  is  oppressive.  The  plaintiff  rested  its  case  upon  the 
proof  of  the  agreement  and  the  nonpayment  of  the  rent. 

This  case  involves  the  validity  and  construction  of  chapter  136  of 
the  Laws  of  1920,  which  took  effect  on  April  1,  1920.  That  law  is  one 
of  the  12  statutes,  to  wit,  chapters  130  to  139,  209,  and  210,  which 
were  recently  passed  by  the  Legislature  to  give  relief  to  tenants  from 
the  grave  situation  which  has  arisen  in  this  and  other  cities,  due  to 
the  ever-increasing  rents.  Chapters  136,  137,  and  139  form  the  key- 
stone of  this  programme.    Chapter  136  deals  with  actions  at  law,  and 
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the  other  two  with  summary  proceedings.  These  laws  were  called 
forth  by  the  present  emergency.  They  apply  only  to  cities  of  the 
first  class  and  cities  in  the  county  of  Westchester,  and  are  limited  in 
duration  until  November  1,  1922. 

[1,  2]  The  situation  which  confronts  the  vast  majority  of  our  popu- 
lation, due  to  the  shortage  of  housing  facilities,  is  well  known.  The 
courts  may  take  judicial  notice  thereof  without  supporting  evidence. 
People  V.  Charles  Schweinler  Press,  214  N.  Y.  395,  404,  108  N.  E. 
639,  L.  R.  A.  1918A,  1124,  Ann.  Cas.  1916D,  1059.  Judicial  cogni- 
zance may  be  taken  of  all  matters  of  general  knowledge.  Muller  v. 
Oregon,  208  U.  S.  412,  420,  28  Sup.  Ct.  324,  52  L.  Ed.  551,  13  Ann. 
Cas.  957. 

The  Legislature  has  incorporated  its  views  of  the  situation  in  the 
statute.    Section  1  reads: 

"Unjust,  unreasonable  and  oppressive  agreements  for  the  payment  of  rent 
having  been  and  being  now  exacted  by  landlords  from  tenants  under  stress  ol 
prevailing  conditions  whereby  the  freedom  of  contract  has  been  Impaired  and 
congested  housing  conditions  resulting  therefrom  have  seriously  affected  and 
endangered  the  public  welfare,  health  and  morals  in  certain  cities  of  the  state, 
and  a  public  emergency  existing  in  the  judgment  of  the  Legislature  by  reason 
thereof,  It  shall  be  a  defense  to  an  action  for  rent  accruing  under  an  agreement 
for  premises  in  a  city  of  the  first  class  or  in  a  city  in  a  county  adjoining  a 
dty  of  the  first  class  occupied  for  dwelling  purposes,  other  than  a  room  or 
rooms  in  a  hotel,  lodging  house  or  rooming .  house,  that  such  rent  is  unjust 
and  unreasonable  and  that  the  agreement  under  which  the  same  is  sought  to 
be  recovered  is  oppressive." 

[3]  This  act  permits  the  defendant  in  an  action  at  law  for  the  re- 
covery of  rent  to  set  up  the  defense  that  the  rent  is  unjust  and  un- 
reasonable and  that  the  agreement  under  which  the  same  is  sought  to 
be  recovered  is  oppressive.  It  does  not  give  the  court  the  power  to  fix 
the  rent  or  make  a  new  agreement  for  the  parties.  The  court,  upon 
proper  facts  shown,  may  hold  that  the  agreement  is  oppressive.  That 
is  the  extent  of  its  power.    Section  2  reads : 

"Where  it  appears  that  the  rent  hffs  been  Increased  more  than  twenty-five 
per  centum  over  the  rent  as  it  existed  one  year  prior  to  the  time  of  the  agree- 
ment under  which  the  rent  is  sought  to  be  recovered*  such  agreement  shall  be 
presumptively  unjust,  unreasonable  and  oppressive." 

[4]  It  is  perhaps  unnecessary  to  point  out  that  this  section  does 
not  fix  the. limit  of  rent  increase  within  one  year  at  25  per  cent.  It  is 
merely  a  rule  of  evidence.  Ordinarily,  where  an  affirmative  defense  is 
pleaded,  it  is  incumbent  upon  the  defendant  to  establish  the  facts  in 
support  thereof.  By  this  law,  where  the  rent  increase  has  been  less 
than  25  per  cent,  within  one  year,  the  tenant  still  has  the  affirmative  to 
prove  its  oppressiveness.  Where  it  is  more  than  25  per  cent.,  the  land- 
lord must  show  its  reasonableness. 

Section  3  of  the  statute  gives  the  plaintiff  an  opportunity  to  plead 
and  prove  a  fair  and  reasonable  rent  for  the  premises  and  recover 
judgment  therefor,  or  to  institute  a  separate  action  for  the  recovery 
thereof. 

[B]  The  act  in  question  is  constitutional.  Its  validity  rests  upon 
the  police  power  of  the  state,  and,  secondly,  upon  the  equally  broad 
principles  of  public  policy. 
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[6]  There  has  never  been  a  time  when  the  state  was  denied  the 
power  to  interfere  with  the  rights  of  private  property,  where  the  safe- 
ty, health,  and  morals  of  the  community  demanded  it.  The  police 
power  for  the  protection  of  the  public  welfare  has  recently  been 
vastly  extended.  Public  use  does  not  mean  a  direct  use  by  the  entire 
public.  In  Strickley  v.  Highland  Boy  Gold  Mining  Co.,  200  U.  S.  527, 
at  page  531,  26  Sup.  Ct.  301,  at  page  302  (50  L.  Ed.  581,  4  Ann.  Cas. 
1174),  the  court,  commenting  on  Clark  v.  Nash,  198  U.  S.  361,  25 
Sup.  Ct.  676,  49  L.  Ed.  1085,  4  Ann.  Cas.  1171,  says: 

"In  discussing  what  constitutes  a  public  use  it  recognized  the  inadequacy  of 
use  by  the  general  public  as  a  universal  test.  While  emphasizing  the  great 
caution  necessary  to  be  shown,  it  proved  that  there  might  be  exceptional  times 
and  places  in  which  the  very  foundations  of  public  welfare  could  not  be  laid 
without  requiring  concessions  from  individuals  to  each  other  upon  due  com- 
pensation which  under  other  circumstances  would  be  left  wholly  to  voluntary 
consent." 

Forward-looking  legislation  has  broadened  state  control  over  private 
property  to  meet  social  needs,  and  the  courts  have  likewise  advanced  in 
sustaining  the  broadening  legislation.  It  may  be  of  interest  to  point 
out  that  in  People  v.  Williams,  199  N.  Y.  131,  81  N.  E.  778,  12 
L.  R.  A.  (N.  S.)  1130, 121  Am.  St.  Rep.  854,  12  Ann.  Cas.  798  (decided 
1907),  the  prohibition  6i  night  labor  by  women  was  held  to  be  un- 
constitutional as  affecting  the  freedom  of  contract,  while  in  People  v. 
Schweinler  Press,  214  N.  Y.  395,  108  N.  E.  639,  L.  R.  A.  1918A, 
1124,  Ann.  Cas.  1916C,  1059  (decided  1915),  legislation  of  the  same 
kind  was  upheld.  In  1909  the  limitations  upon  the  use  of  land,  by 
restricting  the  height  of  signs  on  buildings,  were  held  to  be  unconsti- 
tutional in  People  v.  Murphy,  195  N.  Y.  136,  88  N.  E.  17,  21  L.  R.  A. 
(N.  S.)  735,  while  substantially  the  same  law  was  upheld  in  1915  in 
People  V.  Ludwig,  218  N.  Y.  540,  113  N.  E.  532, 

In  the  famous  case  of  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77, 
the  court  held,  in  substance,  that  when  the  owner  of  property  devotes 
it  to  a  use  in  which  the  public  has  an  interest,  he  grants  to  the  public 
an  interest  in  such  use,  and  must,  to  the  extent  of  that  interest,  submit 
to  be  controlled  by  the  public  for  the  common  good.  Chief  Justice 
Waite  in  that  case  says  at  page  124  of  94  U.  S.  (24  L.  Ed.  77) : 

''When  one  becomes  a  member  of  society,  he  necessarily  parts  with  some 
rights  or  privileges  which,  as  an  individual  not  affected  by  his  relations  to 
others,  he  might  retain.  *A  body  politic,*  as  amply  defined  in  the  preamble 
of  the  Constitution  of  Massachusetts,  *is  a  social  compact  by  which  the  whole 
people  covenants  with  each  citizen,  and  each  citizen  with  the  whole  people* 
that  all  shall  be  governed  by  certain  laws  for  the  common  good.'  This  does 
not  confer  power  upon  the  whole  people  to  control  rights  which  are  purely 
and  exclusively  private  (Thorpe  v.  R.  &  B.  Railroad  Company,  27  Vt.  143)  ; 
but  it  does  authorize  the  establishment  of  laws  requiring  each  citizen  to  so  con- 
duct himself,  and  so  use  his  own  property,  as  not  unnecessarily  to  In^re  an- 
other. This  is  the  very  essence  of  government,  and  has  found  expression  in 
the  maxim,  *sic  utere  tuo  ut  alienum  non  Itedas.'  From  this  source  come  the 
police  powers,  which  as  was  said  by  Mr.  Chief  Justice  Taney  In  the  License 
Cases,  5  How.  583,  'are  nothing  more  or  less  than  the  powers  of  government 
inherent  in  every  sovereignty ;  *  *  •  that  is  to  say,  •  •  •  the  power 
to  govern  men  and  things.'  Under  these  powers  the  government  regulates  the 
conduct  of  its  citizens  one  towards  another,  and  the  manner  in  which  eaclv 
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sball  use  his  own  property,  when  such  regulation  becomes  necessary  for  the 
public  good/*  ^ 

And  again  at  page  125  of  94  U.  S.  (24  L.  Ed.  77) : 

•*Thls  brings  us  to  Inquire  as  to  the  principles  upon  which  this  power  of 
regulation  rests,  in  order  that  we  may  determine  what  is  within  and  what 
without  its  operative  effect.  Looking,  then,  to  the  common  law,  from  whence 
came  the  right  which  the  Constitution  protects,  we  find  that  when  private 
property  is  'affected  with  a  public  Interest,  it  ceases  to  be  juris  privatl  only.' 
This  was  said  by  Lord  Chief  Justice  Hale  more  than  200  years  ago,  in  his 
treatise  De  Portlbus  Maris,  1  Harg.  liaw  Tracts,  78,  and  has  been  accepted 
without  objection  as  an  essential  element  in  the  law  of  property  ever  since. 
Property  does  become  clothed  with  a  public  Interest  when  used  in  a  manner  to 
make  it  of  public  consequence,  and  affect  the  community  at  large.  When, 
therefore,  one  devotes  his  property  to  a  use  in  which  the  public  has  an  Interest, 
he,  in  effect,  grants  to  the  public  an  interest  In  that  use,  and  must  submit  to- 
be  controlled  by  the  public  for  the  common  good,  to  the  extent  of  the  Interest 
he  has  thus  created.  He  may  withdraw  his  grant  by  discontinuing  the  use; 
but,  so  long  as  he  maintains  the  use,  he  must  submit  to  the  control." 

'  In  Noble  State  Bank  v.  Haskell,  219  U.  S.  104,  31  Sup.  Ct.  186,  55 
L.  Ed.  112,  32  L.  R.  A.  (N.  S.)  1062,  Ann.  Cas.  1912A,  487,  the 
constitutionality  of  an  act  of  the  Legislature  of  the  state  of  Oklahoma 
was  attacked  whereby  an  assessment  of  1  per  cent,  of  a  bank's  aver- 
age daily  deposits  was  levied  for  the  purpose  of  creating  a  depositors' 
guaranty  fund.  The  purpose  of  the  fund  was  to  secure  repa)mient 
of  deposits  of  banks  which  may  become  insolvent.  The  plaintiff  bank 
claimed  that  it  was  solvent,  and  that  it  could  not  be  called  upon  to  con- 
tribute towards  securing  or  paying  the  depositors  in  other  banks,  and 
that  the  state  had  no  right  under  the  Constitution  to  take  any  of  its 
property  for  private  uses.  The  court,  at  page  111  of  219  U.  S.,  at 
page  188  of  31  Sup.  Ct.  (55  L.  Ed.  112,  32  L.  R.  A.  [N.  S.]  1062, 
Ann.  Cas.  1912A,  487),  referring  to  the  police  power  of  the  state,  uses 
this  very  significant  and  sweeping  language : 

"It  may  be  said  In  a  general  way  that  the  police  power  extends  tolftll  the 
great  pubUc  needs.  Camfleld  v.  United  States,  167  U.  S.  518.  It  may  be  put 
forth  in  aid  of  what  is  sanctioned  by  usage,  or  held  by  the  prevailing  morality 
or  strong  and  preponderant  opinion  to  be  greatly  and  Immediately  necessary 
to  the  public  welfare." 

In  German  Alliance  Insurance  Co.  v.  Kansas,  233  U.  S.  389,  34 
Sup.  Ct.  612,  58  L.  Ed.  1011,  L.  R.  A.  1915C,  1189,  it  appeared  that 
the  state  of  Kansas  passed  a  law  regulating  and  controlling  the  busi- 
ness of  fire  insurance  companies.  Fire  insurance  in  the  state  of 
Kansas  had  not  been  in  any  way  licensed  by  the  state  and  received  no 
privilege  whatever  from  the  state.  The  court  at  page  405  of  233  U. 
S.,  at  page  616  of  34  Sup.  Ct.  (58  L.  Ed.  1011,  L.  R.  A.  1915C,  1189), 
sums  up  the  opposition  to  the  statute  as  follows: 

"The  basic  contention  is  that  the  business  of  insurance  is  a  natural  right,  re- 
ceiving no~ privilege  from  the  state,  is  voluntarily  entered  into,  cannot  be  com- 
pelled nor  can  any  of  Its  exercises  be  compelled ;  that  it  concerns  personal  con- 
tracts of  indemnity  against  certain  contingencies  merely.  Whether  such  con- 
tracts shall  be  made  at  all,  it  is  contended,  Is  a  matter  of  private  negotiation 
and  agreement,  and  necessarily  there  must  be  freedom  in  fixing  their  terms.  ^ 
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Referring  to  the  police  power,  the  court,  at  page  413  of  233  U.  S., 
at  page  619  of  34  Sup.  Ct.  (58  L.  Ed.  1011,  L.  R.  A.  191SC,  1189),' 
says:  , 

'*Ck>un8el  states  that  this  power  may  be  exerted  to  'pass  laws  whose  purpose 
is  the  health,  safety,  morals  and  the  general  welfare  of  the  people.'  The  ad- 
mission is  very  comprehensive.  What  makes  for  the  general  welfare  Is  neces- 
sarily in  the  first  instance  a  matter  of  legislative  judgment  and  a  judicial  re- 
view of  such  judgment  is  limited.  'The  scope  of  judicial  inquiry  in  deciding 
the  question  of  power  is  not  to  be  confused  vrith  the  scope  of  legislative 
considerations  in  dealing  with  the  matter  of  policy.  Whether  the  enactment  is 
wise  or  unwise,  whether  it  is  based  on  sound  economic  theory,  whether  it  la 
the  best  means  to  achieve  the  desired  result,  whether,  in  short,  the  legislative 
disci'etion  within  its  prescribed  limits  should  be  exercised  in  a  particular  man- 
ner, are  matters  for  the  judgment  of  the  legislature,  and  the  earnest  conflict  of 
serious  opinion  does  not  suffice  to  bring  them  within  the  range  of  judicial 
cognizance.'  Chicago.  Burlington  &  Quincy  Railroad  Co.  v.  McGuire,  219  U.  S. 
549,  569." 

The  court,  after  reviewing;  in  detail  many  of  the  prior  cases  up- 
holding the  police  power  of  the  state,  enunciates  its  views  at  page 
415  of  233  U.  S.,  at  page  620  of  34  Sup.  Ct.  (58  L.  Ed.  1011,  L.  R. 
A.  1915C,  1189),  as  follows: 

**The  principle  we  apply  is  definite  and  old,  and  has,  as  we  have  pointed  out, 
illustrating  examples.  And  both  by  tlie  expression  of  the  principle  and  the 
citation  of  the  examples  we  have  tried  to  confine  our  decision  to  the  regula- 
tion of  the  business  of  insurance ;  it  having  become  'clothed  with  a  public  in- 
terest/  and  therefore  subject  'to  be  controlled  by  the  public  for  the  common 
good.*  If  there  may  be  controversy  as  to  the  business  having  such  character, 
there  can  be  no  controversy  as  to  what  follows  from  such  character  if  it  be 
established.  It  Is  Idle,  therefore,  to  debate  whether  the  liberty  of  contract  guar- 
an  teed  by  the  Constitution  of  the  United  States  is  more  Intimately  Involved  in 
price  regulation  than  in  the  other  forms  of  regulation  as  to  the  validity  of 
which  there  is  no  dispute.  The  order  of  their  enactment  certainly  cannot  be 
cofilsidered  an  element  in  their  legality.  It  would  be  very  rudimentary  to  say 
that  measures  of  government  are  determined  by  circumstances,  by  the  presence 
or  imminence  of  conditions,  and  of  the  legislative  judgment  of  the  means  or 
the  policy  of  removing  or  preventing  them." 

[7]  It  needs  no  argiunent  to  show  that  at  the  present  time  build- 
ings are  affected  by  a  public  interest  and  that  to  serve  the  welfare, 
safety,  heaUh,  and  morals  of  the  people  the  unrestricted  private  use 
of  buildings  by  the  owner  may  be  and  should  be  regulated  by  the 
Legislature.  In  some  respects  such  regulation  by  the  state  is  more 
vital  than  in  the  case  of  other  necessities  of  life.  Individuals  may 
cut  down  on  wearing  apparel,  they  may  stint  on  food,  but  they  must 
have  a  roof  over  their  heads.  Whether  the  Legislature  could  have 
passed  more  efficacious  laws,  whether  it  acted  upon  sound  economic 
principles,  is  not  for  the  courts  to  determine.  Granting  legislative 
power,  the  policy  must  be  left  to  the  discretion  of  the  Legislature. 
German  Alliance  Insurance  Co.  Case,  supra. 

The  fact  that  the  statute  restricts  the  free  exercise  of  the  power 
to  make  contracts  is  no  objection.  There  is  no  absolute  freedom  of 
contract.  It  is  subject  to  restrictions  necessary  in  the  interest  of 
general  welfare.    Prof.  Freund,  in  his  well-known  treatise  on  Police 
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Power,  discussing  its  extension  to  the  impairment  of  the  obligation  of 
contract,  says  at  page  562 : 

"Thus  it  appears  that  the  eaming  power  of  capital  may  or  may  not  be  valid- 
ly Impaired,  according  as  it  has  not  or  has  been,  fixed  by  entering  into  definite 
contracts.  The  Legislature  may  operate  upon  future  contracts,  but  not  upon 
those  already  in  existence.  This  difference  is  a  matter  of  constitutional  policy ; 
a  contract  is,  as  a  general  rule,  of  limited  duration,  and  \n  the  course  of  time 
the  debtor  will  be  discharged  from  Its  operation.  His  hardship  is  temporary, 
and,  as  he  has  undergone  it  voluntarily^  it  is  deemed  better  (provided  the 
contract  is  not  immoral,  or  in  its  inception  contrary  to  public  policy)  that  he 
should  sufter,  than  that  the  faith  in  the  security  of  promises  should  be  shaken.*' 

In  Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  McGuire,  219  U. 
S.  549,  at  page  567,  31  Sup.  Ct.  259,  at  page  262  (55  L.  Ed.  328),  the 
court  says :  • 

*'It  was  recognized  in  the  cases  cited,  as  in  many  others,  that  freedom  of 
contract  la  a  qualified  and  not  an  absolute  right  There  is  no  absolute  freedom 
to  do  as  one  wills  or  to  contract  as  one  chooses.  The  guaranty  of  liberty  does 
not  withdraw  from  legislative  sup^vlslon  that  wide  department  of  activity 
which  consists  of  the  making  of  contracts,  or  deny  to  government  the  power 
to  provide  restrictive  safeguards.  liberty  implies  the  absence  of  arbitrary  re- 
straint, not  immunity  from  reasonable  regulations  and  prohibitions  imposed  in 
the  interests  of  the  communis." 

And  on  page  568  of  219  U.  S.,  on  page  262  of  31  Sup.  Ct.  (55  L.  Ed. 
328),  it  is  said  that  the  right  to  make  contracts — 

'is  subject  also,  in  the  field  of  state  action,  to  the  essential  authority  of  govern- 
ment to  maintain  peace  and  security,  and  to  enact  laws  for  the  promotion  of 
the  health,  safety,  morals,  and  welfare  of  those  subject  to  its  jurisdiction." 

In  Muller  v.  Oregon,  208  U.  S.  412,  at  page  421,  28  Sup.  Ct.  324, 
326  (52  L.  Ed.  551,  13  Ann.  Cas.  957),  it  is  said; 

The  liberty  "to  contract  in  relation  to  one's  business  *  *  *  is  not  abso- 
lute and  extending  to  all  contracts,  and  *  *  *  a  state  may  *  *  *  re- 
strict in  many  respects  the  Indlvlduars  power  of  contract." 

We  have  arrived  at  a  point  where,  in  an  emergency,  there  are  no 
property  rights  which  are  not  subject  to  the  police  power  of  the  state. 
The  Legislature  is  the  exclusive  judge  of  the  existence  of  an  emer- 
gency. Every  person  who  carries  on  a  business  emerges  from  his 
privacy  and  owes  an  obligation  to  the  community  in  the  conduct  of 
his  business.  This  is  especially  true  in  the  case  of  real  estate,  as  the 
use  and  control  of  lands  from  the  earliest  times  has  been  most  per- 
sistently associated  with,  and  applied  to  be  subject  to,  the  public  in- 
terest. See  article  by  Edw.  A.  Adler  entitled  "Labor,  Capital,  and 
Business  at  Common  Law,"  published  in  29  Harvard  Law  Review. 

Irrespective  of  the  police  power,  the  statute  is  valid  upon  the  prin- 
ciple of  public  policy.  The  right  of  freedom  of  action  is  limited,  when 
it  interferes  with  public  policy.  Our  entire  law  of  usury  depends 
upon  that  principle.  Another  famous  instance  is  the  doctrine  of 
equity  of  redemption.  Under  the  bond  the  lender  is  entitled  to  the 
property  immediately  upon  default,  but  equity  steps  in  to  relieve  the 
borrower  of  the  harshness  of  the  contract  and  permits  him  to  redeem. 
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Whenever  a  transaction,  perfectly  regular  in  its  external  form,  lacks 
the  absolute  consent  which  is  regarded  as  essential,  equity  will  give 
relief.    As  stated  in  2  Pomeroy's  Equity  Jurisprudence  (3d  Ed.)  §  943 : 

"The  equitable  conception  of  true  consent  assumes  a  physical  power  of  the 
party,  an  intellectual  and  moral  power,  and  that  he  exercised  those  powers 
freely  and  deliberately." 

The  same  author,  in  section  948,  says : 

"Whenever  one  person  Is  In  the  power  of  another,  so  that  a  free  exercise 
of  its  judgment  and  will  would  be  impossible,  or  even  difficult,  and  X^'henever 
a  person  is  in  pecuniary  necessity  and  distress,  so  that  he  would  be  likely  to 
make  any  undue  sacrifice,  and  advantage  Is  taken  of  such  condition  to  obtain 
from  him  a  conveyance  or  contract  which  is  unfair,  made  upon  an  inadequate 
cons^eratlon,  and  the  like,  even  though  there  be  no  actual  duress  or  threats, 
equity  may  relieve  defensively  or  affirmatively." 

In  1  Story,  Equity  Jurisprudence  (14th  Ed.)  §  339,  the  learned 
author  says: 

"drcumstances  also  of  extreme  necessity  and  distress  of  the  parties,  al- 
though not  accompanied  by  any  direct  restraint  or  duress,  may  in  like  manner 
«o  entirely  overcome  his  free  agency  as  to  Justify  the  court  in  setting  a^sdde  a 
contract  made  by  him  on  account  of  some  oppression  or  fraudulent  advantage 
or  imposition  attendant  upon  It." 

And  in  13  C.  J.  409,  the  rule  is  stated  as  follows: 

"Where  one  party  has  taken  advantage  of  another's  necessltiea  and  distress 
to  obtain  an  unfair  advantage  over  him,  and  the  latter,  owing  to  bis  condition, 
has  Incumbered  himself  with  a  heavy  liability  or  an  onerous  obligation  for  the 
«ake  of  a  small  or  Inadequate  present  gain,  equity  will  relieve  him.  So  agree- 
ments between  lender  and  borrower  are  closely  scrutinized,  because  they  are 
not  always  at  arms  length." 

Innumerable  instances  may  be  cited  and  a  wealth  of  authorities  is 
given  in  the  text-books  above  quoted.  Even  where  at  the  time  of  the 
transaction  parties  were  permitted  to  .make  their  own  agreements  as 
to  interest,  in  default  of  the  existence  of  usury  laws,  the  courts  de- 
cline to  enforce  hard  and  unconscionable  bargains  for  excessive  in- 
terest. Brown  v.  Hall,  14  R.  I.  249,  51  Am.  Rep.  375;  Miller  v. 
Cook,  L.  R.,  10  Eq.  641.  And  where  a  waiver  of  the  equity  of  re- 
demption is  made  a  part  of  the  mortgage  itself,  the  courts  refuse  to 
enforce  such  a  provision.  27  Cyc.  1373,  and  cases  cited.  Over  100 
years  ago  it  was  said  in  Wood  v.  Abrey,  3  Madd.  417,  at  page  423: 

'With  respect  to  value,  mere  Inadequacy  of  price  la  of  no  more  weight  in 
equity  than  at  law.  If  a  man,  who  meets  his  purchaser  on  equal  terms,  neg- 
ligently sells  his  estate  at  an  undervalue,  he  has  no  title  to  release  In  equity. 
But  a  court  of  equity  will  inquire  whether  the  parties  really  did  meet  on  equal 
terms;  and  if  it  be  found  that  the  vendor  was  in  distressed  circumstances, 
and  that  advantage  was  taken  of  that  distress.  It  will  avoid  the  contract.'' 

In  Baxter  v.  Wales,  12  Mass.  365,  the  court  had  before  it  an  onerous 
contract  for  hiring  of  cattle.    The  opinion  tersely  says : 

"If  they  Lthe  contracts]  are  unreasonable  and  oppressive,  the  principles  of 
the  common  law  will  give  relief  against  them,  as  in  other  cases  of  that  descrip- 
tion." 
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A  very  interesting  discussion  of  tlie  subject  is  found  in  Van  Dyke 
V.  Wood,  60  App.  Div.  at  page  212,  70  N.  Y.  Supp.  at  page  327: 

**The  prindi^e  upon  which  men  are  relieved  from  their  contracts  procured 
by  duress  has  been  greatly  extended  in  recent  years.  In  the  time  of  Lord  Ck>ke 
no  one  would  have  been  permitted  to  avoid  his  contract  for  duress,  unless  the 
duress  was  such  as  not  only  to  put  him  in  fear  of  illegal  imprisonment  or 
great  bodily  harm,  but  went  so  far  as  to  be  something  that  a  man  of  ordinary 
firmness  would  not  be  able  to  resist.  No  possible  loss  to  his  land  or  property 
would  be  su£9eient  to  enable  him  to  avoid  a  contract  which  he  bad  made  to 
prevent  it.  Bacon,  Abr.  tit.  'Duress/  A.  But  gradually  and  by  slow  degrees 
the  strictness  of  that  rule  was  abated,  until  finally  it  has  come  to  be  the  rule 
of  law  in  this  country,  although  perhaps  not  in  England,  that  where  one  is 
presented  with  the  contingency  of  serious  loss  or  damage  to  his  property,  or 
of  a  submiasion  to  an  extortionate  dalm,  if  he  pa^  the  claim  or  make  a  con- 
tract which  is  extorted  from  him,  it  is  not  to  be  considered  a  voluntary  act, 
and  it  may  be  set  aside  on  the  ground  of  duress.  Vyne  v.  Glenn,  41  Mich.  1X2 ; 
Harmony  v.  Bigham,  12  N.  T.  99 ;  Hatter  v.  Greenlee,  26  Am.  Dec.  370,  note 
pp.  376,  377." 

The  court  then  proceeds  to  support  its  views  with  numerous  au- 
thorities. 

In  the  recent  case  of  Carr  v.  Sacramento  Clay  Products  Co.,  35  Cal. 
App.  439,  at  page  447,  170  Pac.  446,  at  page  450,  the  court  set  aside 
what  it  denominates  an  apparent  contract,  upon  the  ground  that  it 
was  in  violation  of  section  1575  of  the  Civil  Code  of  California,  which 
fwovides  that  undue  influence  .consists,  among  other  things,  in  the 
taking  of  "a  grossly  oppressive  and  unfair  advantage  of  another's 
necessities  or  distress."  And  a  similar  statute  of  the  state  of  Okla- 
homa was  upheld  in  Snyder  v.  Rosenbaum,  215  U.  S.  261,  30  Sup. 
Ct.  73,  54  L.  Ed.  186. 

[8,  9]  It  is  therefore  apparent  that  the  doctrine  is  firmly  imbedded 
in  our  jurisprudence  that  where  one  takes  an  undue  advantage  of  an- 
other's situation  and  circumstances,  and  thereby  obtains  an  unfair  and 
unconscionable  contract  the  court  may  grant  relief.  This  condition 
applies  to  the  making  of  leases  at  the  present  time.  Landlords  and 
tenants  cannot  contract  on  an  equal  basis.  The  terlant  is  compelled  by 
sheer  necessity  of  having  a  place  to  dwell  in  to  agree  to  any  condi- 
tions that  may  be  imposed  by  the  landlord.  As  the  statute  well  says, 
the  freedom  of  contract  is  impaired.  Chapter  136  does  nothing  else 
but  what  equity  has  decreed  should  be  done  in  similar  cases.  It 
permits  the  equitable  defense  of  oppression  to  be  set  up  in  an  appropri- 
ate case.  That  under  our  procedure  equitable  defenses  may  be  interpos- 
ed in  actions  at  law  is  unquestioned.  The  remedy  given  by  the  Legis- 
lature is  not  an  innovation.  It  only  puts  in  statutory  form  what  has 
been  the  law  from  time  immemorial.  The  Legislature  has  determined 
by  enactment  what  is  public  policy. 

[10]  I  am,  however,  of  the  opinion  that  the  statute  does  not  apply 
to  the  case  under  consideration.  The  lease  which  fixed  the  rent  was 
made  prior  to  April  1,  1920.  The  law  is  prospective  in  its  effect,  and 
not  rcjtroactive.  The  statute  does  not  merely  work  a  change  of  pro- 
cedure, but  it  affects  a  substantial  right  by  creating  a  new  defense. 
At  the  time  of  the  making  of  the  lease  the  rights  of  the  parties  were 
fixed  by  law.  The  plaintiff  had  the  absolute  right  to  rely  upon  the 
182N.Y.S.— 33 
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recovery  of  the  rent  as  it  became  due,  subject  only  to  the  defenses 
as  they  existed  at  the  time  of  making  the  lease.  If  the  Legislature 
thereafter  passed  a  law  which  compelled  the  plaintiff  Ao  prove  cer- 
tain facts,  and  invested  the  defendant  with  a  defense  which  he  there- 
tofore had  not  possessed,  new  and  essential  elements  were  injected 
into  the  relations  of  the  parties,  and  substantial  rights  were  modified 
In  Jacobus  v.  Colgate,  217  N.  Y.  235,  111  N.  E.  837,  Ann.  Cas.  1917E, 
369,  it  was  held  that  to  supply  a  remedy  where  previously  there  was 
none  is  to  create  a  right  of  action,  and  cannot  have  any  retroactive 
effect.  As  said  by  Cardozo,  J.,  at  page  242  of  217  N.  Y.,  at  page 
839  of  111  N.  E.  (Ann.  Cas.  1917E,  369): 

"What  we  emphasize  now  is  the  distinction  between  statutes  which  merely 
change  the  procedure  for  the  enforcement  of  a  right  and  statutes  which  supply 
a  remedy  by  which  a  right  for  the  first  time  becomes  enforceable." 

[11 J  By  parity  of  reasoning  this  is  the  situation  here.  It  is  the 
general  rule  that  statutes  will.be  construed  to  operate  prospectively 
only.  As  stated  in  Union  Pacific  R.  R.  Co.  v.  Laramie  Stockyards, 
231  U.  S.  190,  199,  34  Sup.  Ct,  101,  102  (58  L.  Ed.  179): 

''The  first  rule  of  construction  is  that  legislation  must  be  considered  as  ad- 
dressed to  the  future,  not  to  the  past.  The  rule  is  one  of  obvious  Justice,  and 
prevents  the  assigning  of  a  quality  or  effect  to  acts  or  conduct  which  they  did 
not  have  or  did  not  contemplate  when  they  were  performed.  The  rule  has  been 
expressed  in  varying  degrees  of  strength,  but  always  of  one  import,  that  a  retro- 
spective operation  will  not  be  given  to  a  statute  which  interferes  with  ante- 
cedent rights,  or  by  which  human  action  is  regulated,  unless  such  be  'the  un- 
equivocal and  inflexible  import  of  the  terms  and  the  manifest  intention  of  the 
Legislature.' "  ' 

In  Sayre  v.  Wisner,  8  AYend.  661,  it  is  said: 

"It  is  a  general  rule  that  no  statute  Is  to  hare  a  retrospect  beyond  the 
term  of  its  commencement.  It  may  have  such  retrospect,  but  not  so  as  to 
take  away  a  right  of  action  which  the  plaintiff  was  entitled  to  before  the 
time  of  its  commencement.  6  Bac.  Abr.  370.  A  statute  never  ought  to  have 
such  a  construction  as  to  divest  a  right  previously  acquired,  if  it  be  susceptible 
of  any  other,  giving  it  a  reasonable  object  and  full  operation  without  such 
construction." 

To  the  same  effect  is  N.  Y.  &  Oswego  Midland  R.  R.  Co.  v.  Van 
Horn,  57  N.  Y.  473,  at  page  477: 

**It  is  always  to  be  presumed  that  a  law  was  Intended,  as  is  its  legitimate 
office,  to  furnish  a  rule  of  future  action  to  be  applied  to  cases  arising  subse- 
quent to  its  enactment.  A  law  is  never  to  have  retroactive  effect,  unless  its 
express  letter  or  clearly  manifested  intention  requires  that  it  should  have  such 
effect.  If  all  its  language  can  be  satisfied  by  giving  it  prospective  operation, 
it  should  have  such  operation  only." 

Among  the  numerous  other  authorities  may  be  cited  Rhodes  v. 
Sperry  &  Hutchinson,  193  N.  Y.  223,  85  N.  E.  1097,  34  L.  R.  A. 
(N.  S.)  1143,  127  Am.  St.  Rep.  945;  Winfree  v.  Northern  Pacific 
Railway  Co.,  227  U.  S.  296,  33  Sup.  Ct.  273,  57  L.  Ed.  518;  Cameron 
v.  United  States,  231  U.  S.  710,  34  Sup.  Ct.  244,  58  L.  Ed.  448. 

[12]  From  the  foregoing  it  is  clear  that  the  rule  is  firmly  fixed 
that  no  retrospective  operation  can  be  given  to  a  statute,  unless  the 
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language  employed  and  the  intention  manifested  is  so  clear  that  it 
will  admit  of  no  other  construction,  and  this  rule  is  applicable  with 
peculiar  force  where  the  statute,  if  retrospective,  would  impair  the 
obligation  of  contracts  or  interfere  with  vested  rights.  There  is 
nothing  in  the  language  of  chapter  136  which  compels  retrospective 
construction  to  be  given  to  the  statute,  nor  is  such  a  construction  in- 
dicated to  be  the  manifest  intention  of  the  Legislature,  so  as  to  supply 
the  insufficiency  of  the  language.  The  word  "shall,"  in  the  expression 
"it  shall  be  a  defense  to  an  action,"  indicates  simply  the  future  tense, 
and,  .this  must  be  given  weight.  Huttlinger  v.  Roval  Dutch  West 
India  Mail,  180  App.  Div.  114,  116,  167  N.  Y.  Supp.  158. 

The  fact  that  the  conditions  which  brought  about  the  emergency  were 
in  existence  prior  to  April  1,  1920,  cannot  turn  a  prospective  statute 
into  a  retrospective  directicMi.  The  Legislature  by  its  enactment  es- 
tablished a  particular  date  from  and  after  which  the  defense  given 
by  the  statute  may  be  availed  of.  If  it  were  otherwise,  it  would 
be  impossible  to  determine  for  how  long  a  period  prior  to  the  pas- 
sage of  the  act  this  statutory  defense  may  be  invoked.  A  law  should 
not  be  construed  as  retrospective,  which  introduces  a  new  policy  and 
radically  changes  an  existing  law,  Winfree  v.  Northern  Pacific  R.  R. 
Co.,  supra,  227  U.  S.  302,  33  Sup.  Ct.  273,  S7  L.  Ed.  518. 

[13, 14]  If  this  statute  is  held  to  apply  to  a  contract  made  prior  to 
its  passage,  it  would  change  the  substantial  rights  of  the  parties  and 
make  a  new  contract  between  them.  This  would  be  a  clear  violation 
of  the  constitutional  provisions  against  the  impairment  of  the  obli-  . 
gation  of  contracts.  To  repeat  the  quotation  from  Freund  on  Police 
Power,  supra: 

"The  Legislature  may  operate  upon  future  contracts,  but  not  upon  those 
already  in  existence." 

It  is  a  well-established  rule  of  statutory  construction  that,  where  a 
statute  is  capable  of  two  constructions,  one  of  which  would  render 
it  invalid  and  the  other  valid,  the  construction  which  will  uphold  its 
validity  must  be  adopted.  The  defendant  therefore  cannot  succeed 
upon  his  defense.  He  relied  entirely  upon  the  defense  given  by  the 
statute.  If  I  am  correct  in  my  views  herein  expressed,  a  contract 
which  calls  for  an  unconscionable  rent  may  be  avoided  in  certain  cases, 
even  without  the  aid  of  the  statute;  but  the  evidence  in  this  case 
falls  far  short  of  the  proof  required  for  such  a  purpose. 

[15,18]  It  may  not  be « amiss  to  state  that  the  statutory  defense 
may  tie  set  up  against  excessive  rents,  where  the  tenancies  are  monthly 
or  from  month  to  month.  In  tenancies  of  that  class  the  contract  is 
renewed  from  month  to  month,  and  tliough  the  same  rent  may  have 
been  paid  prior  to  April  1,  1920,  the  exaction  of  the  rent  after  April 
1,  1920,  is  not  based  upon  the  contract  made  prior  to  that  date,  but 
upon  a  renewal  of  the  contract  from  month  to  month.  In  other  words, 
a  new  and  separate  contract  for  rent  is  made  monthly. 

The  plaintiff  is  entitled  to  judgment  for  the  amount  demanded  in 
the  complaint. 
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In  re  UlJlICrS  ESTATE. 

(Surrogate's  ClJourt,  Bronx  County.    Marcti,  1920.) 

1.  Taxation  ^=»895  (3)  ^Transfer  tax  appraiser  eannot  arbitrarUj  fix  value 
hieber  than  that  disclosed  by  evidence. 

where,  in  a  transfer  tax  proceeding,  the  only  evidence  as  to  the  value 
of  decedent's  realty  is  the  amount  stated  ih  the  affidavit  of  an  appraiser 
filed  on  oehalf  of  the  executrix,  the  transfer  tax  appraiser  cannot  value 
the  property  at  a. higher  figure;  for,  if  the  comptroller  was  dissatisfied 
with  the  value  stated  in  the  affidavit,  he  should  have  examined  affiant 
or  submitted  an  appraisal. 

2«  Partnership  ^=^86 — ^Agreement  may  be  modified  as  to  apportionment  of 
profits. 

A  partnership  agreement,  providing  that  upon  tte  dissolution  of  the 
partnership  the  partnership  property  was  to  revert  to  the  estate  of  a 
certain  partner,  and  setting  forth  the  respective  shares  of  the  profits  each 
partner  was  to  receive,  may  legally  be  modified,  so  as  to  provide  that  each 
partner  receive  one-third  of  the  profits,  Instead  of  the  proportion  fixed  in 
the  first  agreement. 

3.  Taxation  <&=>893 — ^In  imposing  transfer  tax  on  deceased  partner's  property, 

cx>utinuatlon  of  partnership  beyond  term  limited  may  be  proved. 

In  a  «proceeding  to  impose  a  transfer  tax  on  the  property  of  a  deceased 
partner,  the  continuation  of  the  partnership  beyond  the  term  limited  In 
the  x>artner8hip  articles  may  be  proved. 

4.  Partnership  <&=>61 — Continuation  after  term  limited  in  articles  consti- 

tutes partnership  at  will. 

Where  a  partnership  for  a  limited  term  Is  continued  by  the  partners 
after  the  duration  of  the  term,  the  partnership  becomes  one  whose  dura- 
tion depends  on  the  consent  of  the  partners,  unless  ended  by  death  of  one 
of  them. 

6.  Taxation  <&=»864 — ^Partnership  property  held  to  revert  to  deceased  part- 
ner's estate  at  death,  and  not  at  time  limited  in  articles. 

Where  partnership  articles  provided  that  after  the  expiration  of  a 
certain  time  certain  partnership  property  was  to  revert  to  decedent,  who 
was  a  member,  and  It  appeared  that  the  partnership  was  continued  by 
consent  after  the  expiration  of  such  time  upon  decedents  death,  such 
property  reverted  to  his  estate  as  of  that  time,  and  not  as  of  the  time  lim- 
ited in  fhe  articles,  so  far  as  calculation  of  a  transfer  tax  was  concerned. 

6.  Taxation  <@=»865— Finding  that  proprietary  medicine  business  liad  good 

will  held  proper. 

In  a  proceeding  to  Impose  a  transfer  tax  upon  the  estate  of  a  deceased 
member  of  a  partnership  handling  proprietary  medicines,  held,  that  the 
business  had  a  good  will. 

7.  Taxation  <^»865--Taxable  element  of  "good  will"  of  business  stated. 

One  of  the  essential  elements  of  "good  will,"  which  gives  the  value  so 
far  as  a  transfer  tax  is  concerned.  Is  the  right  of  the  owner  or  successor 
in  interest  to  continue  an  established  business  under  the  old  firm  name. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Good  Will.] 

8.  Partnership  <@»257— Evidence  held  to  sustain  finding  that  good  wHi  of 

partnership  reverted  to  estate  of  deceased  member. 

Under  a  partnership  agreement,  whereby  at  a  stated  time  the  property 
of  the  partnership  was  to  revert  to  the  estate  of  the  deceased  member, 
evidence  held  to  require  a  finding  that  It  was  the  Intention  of  the  partners 
to  meike  the  good  will  of  the  business  also  revert  to  such  estate. 

^=9 For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexe* 
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9.  Taxation  «=»864— Agreement  whereby  decedent  reeelTed  share  in  profits 

of  partnership  held  not  to  prevent  reversion  of  entire  good  will  to  his 
'   estate. 

That  decedent,  dnring  the  life  of  a  copartnership  of  which  he  was  a 
member,  was  entitled  to  receive  only  one-third  of  the  net  profits  of  th^ 
business,  does  not,  in  so  far  as  the  imposition  of  a  transfer  tax  is  con- 
cerned, affect  the  reversion  of  the  entire  good  will  of  the  business  to  the 
estate  of  such  deceased  member. 

10.  Taxation  4S=='S95(1)— In  determining  value  of  good  will,  each  case  de- 
pends on  Its  own  ciremnstances. 

In  determining  the  value  of  the  good  will  of  a  business,  for  the  purpose 
of  imposing  a  transfer  tax,  each  case  must  depend  upon  its  own  circum- 
stances. 

11.  Taxation  ^^^'SOS (6)— Interest  on  Investment  and  salaries  must  be  de- 
ducted in  determining  good  will  of  partnership. 

In  determining  the  value  of  the  good  will  of  a  business,  for  the  pur- 
pose of  imposing  a  transfer  tax  from  their  earnings  of  each  of  the  last 
five  years  of  the  business,  l^eld,  that  there  should  be  deducted  interest  on 
capital  Invested  In  the  concern  by  all  of  the  copartners  at  the  rate  of  6 
I)er  cent,  per  annum  and  an  allowance  for  salaries  of  members  who  ren- 
dered services  to  it. 

12.  Taxation  <9=>895(1)— Method  of  computing  good  will  of  partnersiilp  for 
transfer  tax  purposes  stated. 

In  determining  the  value  of  the  good  will  of  a  partnership,  for  the 
purpose^f  imposing  a  transfer  tax,  based  upon  the  last  five  years  of  busi- 
ness, the  net  profits  per  year  for  the  five  last  years,  after  deducting  In- 
terest and  salaries,  should  be  added  and  divided  by  five,  to  obtain  the 
average  yearly.net  profits,  and  of  the  result  a  three-year  purchase  should 
be  taken. 

Proceeding  for  the  assessment  of  a  transfer  tax  upon  the  estate  of 
Charles  J.  Ulrici,  deceased.  'From  an  order  fixing  the  tax,  decedent's 
widow  appeals.    Reversed. 

Curtis,  Mallett-Prevost  &  Colt,  of  New  York  City,  for  appellant. 
John  Boyle,  Jr.,  of  Washington,  D.  C,  for  respondent  state  comp- 
troller. 

SCHULZ,  S.  This  is  an  appeal  by  the  widow  of  the  decedent,  in- 
dividually and  as  executrix  of  his  last  will  and  testament,  from  an 
order  fixing  the  transfer  tax  upon  his  estate.  The  grounds  of  appeal 
are  alleged  to  be: 

(a)  That  the  sum  of  $5,500,  assessed  by  the  appraiser  and  fixed  by 
the  order  as  the  v^lue  of  the  decedent's  real  property,  is  against  the 
evidence  and  without  evidence  to  sustain  it. 

(b)  That  the  valuation  of  the  good  will  of  a  partnership  of  which 
the  decedent  was  a  member  is  arbitrary,  against  the  evidence,  and 
without  evidence. 

[  1  ]  There  is  no  evidence  in  the  record  as  to  the  value  of  the  real 
estate,  except  an  affidavit  by  an  appraiser  for  the  appellant,  who  esti- 
mated it  at  $5,200.  The  valuation  of  the  same  by  the  transfer  tax 
appraiser  at  $5,500  was  therefore  without  any  evidence  to  sustain 
it.  If  Ihe  comptroller  was  dissatisfied  with  the  value  stated  in  the 
affidavft,  he  should  have  examined  the  affiant  or  submitted  an  ap- 
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praisal.^  Matter  of  Gale,  83  Misc.  Rep.  686,  691,  145  N.  Y.  Supp. 
301-  The  other  question  involves  an  inquiry  as  to  whether  or  not 
the  copartnership  hereinafter  referred  to  had  any  good  will,  and,  if 
it  did,  what  proportion  belongs  to  the  decedent's  estate,  and  what  was 
its  value. 

It  appears  that  on  the  3d  day  of  July,  1911,  an  agreement  was 
entered  into  between  the  decedent,  his  wife,  and  one  Ricardo  Vilalta 
to  continue  a  copartnership,  which  had  theretofore  existed  between 
them,  to  April  1,  1916.  The  business  of  the  firm  was  the  manufacture 
and  sale  of  patented  or  proprietary  medicines,  and  among  the  assets 
of  the  copartnership  were  patents  and  formulas  for  compounding  the 
same. 

[2]  Under  the  agreement  all  of  the  parties  thereto  assigned  and 
transferred  to  the  new  copartnership  all  of  the  assets  of  the  former 
firm,  including  the  patented  or  proprietary  medicines,  and  all  patents 
and  rights  to  patents  for  the  same.  By  a  subsequent  paragraph  it 
was  provided  that  upon  the  dissolution  of  the  partnership,  whether 
by  limitation^  of  time  or  for  any  other  cause,  ''each  and  every  of  the 
aforesaid  specifics,  and  the  patented  or  proprietary  medicines  and 
formulas,  together  with  all  patents  relating  thereto,  shall  revert  to, 
and  become  the  sole  and  absolute  property  of"  the  partner  now  de- 
ceased, or  his  estate  in  the  event  of  his  decease.  It  also  set  forth  the 
respective  shares  of  the  profits  each  partner  was  to  receive,  in  which 
respect  it  was  subsequently  modified,  as  it  might  be  (Morgan  v.  Child, 
Cole  &  Co.,  47  Utah,  417,  155  Pac.  451),  so  that  each  partner  received 
one-third  of  the  profits,  instead  of  the  proportion  fixed  in  tlie  agree- 
ment. 

The  appellant  in  the  schedules  filed  by  her  claimed  that  the  value  of 
the  good  will  was  $20,665.54,  and  the  decedent's  interest  therein  was 
one-third  thereof,  or  $6,888.51.  The  appraiser  determined  that  the 
copartnership  agreement  expired  on  April  1,  1916,  and  that  the  dece- 
dent thereupon  became  the  owner  of  the  good  will.  He  then  took 
the  earnings  for  about  five  vears,  from  January  1,  1912,  to. January 
17,  1917  (the  date  of  decedent's  death),  amounting  to  $79,425.17,  de- 
ducted 6  per  cent,  on  capital  invested,  $8,751.14,  and  then  arrived  at 
the  difference  of  $70,674.03,  which  he  determined  to  be  the  value  of 
the  good  will  upon  a  five  years  purchase.  He  states  that  he  made  no 
allowance  for  salaries,  because  the  record  discloses  that  in  the  five 
years  mentioned  the  partners  drew  $30,264.33,  which,  considering  the 
capital  invested  and  the  business  itself,  he  considered  sufficient  re- 
muneration for  their  services. 

[3]  It  is  not  disputed  that  after  April  1,  1916,  the  business  was  con- 
tinued under  the  same  firm  name,  with  the  surviving  partners  acting 
in  all  respects  as  they  had  theretofore  acted  in  and  about  the  conduct 
of  the  same.  The  continuation  of  such  a  partnership  beyond  the  term 
limited  in  the  articles  may  be  proved.  Harzburg  &  Co.  v.  Southern 
R.  Co.,  65  S.  C.  539,  44  S.  E.  75;  Nichols  v.  White,  41  Hun,  152, 
affirmed  114  N.  Y.  639,  21  N.  E.  1120;  Bainbridge  v.  Harfis,  123 
App.  Div.  18,  107  N.  Y.  Supp.  471.    The  affidavit  as  to  the  continu- 
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ance  of  the  copartnership  filed  with  the  appraiser  was  not  contradicted, 
nor  was  the  affiant  examined,  and  such  statements  of  a  copartner 
are  competent.     Nichols  v.  White,  supra. 

[4,  5]  By  such  continuance  the  partnership  became  one  whose  dura- 
tion depended  upon  the  consent  of  the  partners,  unless  it  was  ended 
by  the  death  of  one  of  them.  In  other  words,  it  continued  as  a  part- 
nership at  will  up  to  the  date  of  the  decedent's  death  on  January  17, 
1917.  When  that  event  occurred,  all  of  the  patented  or  proprietary 
medicines  and  the  formulas,  together  with  all  patents  relating  there- 
to, reverted  to  and  became  the  sole  and  absolute  property  of  the  de- 
cedent's estate.  It  was  not.  until  that  time  that  such  reversion  took 
place,  and  the  appraiser  erred  in  his  conclusion  that  the  reversion 
occurred  on  April  1,  1916,  the  date  fixed  in  the  partnership  agreement 
for  its  termination. 

[8]  On  this  appeal  it  is  intimated  that  this  business  had  no  good 
wilX  because  it  was  in  a  sense  personal.  I  find  nothing  in  the  record 
that  would  justify  that  contention.  As  heretofore  stated,  the  business 
consisted  of  manufacturing  and  selling  patented  or  proprietary  medi- 
cines. The  people  who  bought  these  medicines  bore  no  such  relation- 
ship to  the  firm  as  patients  bear*  to  their  physician  or  clients  to  their 
lawyers.  There  was  no  personal  element  present.  Matter  of  Cald- 
well, 107  Misc.  Rep.  316,  176  N.  Y.  Supp.  425.  I  doubt  if  many  of 
them  were  personally  acquainted  with  the  decedent  or  his  copartners. 
To  the  people  who  bought  and  took  the  medicines  in  question,  the 
copartnership  was  only  the  name  of  a  firm  of  established  reputation, 
and  that  is  one  of  the  reasons  why  I  am  convinced  that  the  business 
had  a  good  will.  Matter  of  Silkman,  121  App.  Div.  202,  105  N.  Y. 
Supp.  872. 

[7]  Upon  the  death  of  the  decedent,  who  became  the  owner  of  this 
good  will?  The  specifics,  the  patented  or  proprietary  medicines,  and 
the  formulas,  tc^ether  with  all  of  the  patents  relating  thereto,  as  here- 
tofore stated,  reverted  to  the  estate  of  the  decedent.  The  contract  says 
nothing  about  good  will,  and  it  becomes  necessary  to  determine  wheth- 
er the  good  will  also  reverted  to  the  estate  of  the  decedent  as  a  neces- 
sary concomitant  of  those  other  things  referred  to,  which  the  agree- 
ment provided  should  revert.  As  not  only  the  medicines,  but  also 
the  formulas  and  patents  under  which  they  were  manufactured,  re- 
verted to  the  estate  of  the  testator,  it  is  apparent  that  the  two  surviving 
partners  could  not  continue  to  manufacture  and  sell  such  patented 
medicines.  Hence,  if  we  assume  that  there  remained  in  them  a  part 
of  the  good  will  of  the  firm,  we  would  have  the  anomalous  situation 
that  they  had  something  which  they  could  never  realize  upon.  One 
of  the  essential  elements  of  good  will,  which  gives  it  value,  is  the 
right  of  the  owner  or  successor  in  interest  to  continue  an  established 
business  under  the  old  firm  name.  People  ex  rel.  Johnson  Co.  v. 
Roberts,  159  N.  Y.  70,  83,  53  N.  E.  685,  45  L.  R.  A.  126. 

[8]  The  fact  that  the  surviving  partners  could  not  legally  continue 
to  manufacture  and  sell  the  medicines  dealt  in  by  the  copartnership,  by 
reason  of  the  reversion  of  the  patents,  formulas,  etc.,  leads  me  to  the 
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conclusion  that  it  was  the  intention  of  the  parties  that,  when  such 
reversion  took  place,  the  whole  good  will  of  the  business  also  be- 
came the  property  of  the  estate.  Matter  of  Ball,  161  App.  Div.  79, 
81,  146  N.  Y.  Supp.  499;  Matter  of  Hearn,  482  N.  Y.  Supp.  363; 
Matter  of  SchmoU,  108  Misc.  Rep.  492,  177  N.  Y.  Supp.  670. 

[9]  The  share  of  the  good  will  which  reverted  to  the  estate,  and 
whose  transfer  is  taxable,  is  not  affected  by  the  fact  that  during  the 
life  of  the  copartnership  the  decedent  was  entitled  to  receive  only  one- 
third  of  the  net  profits  of  the  business.  Matter  of  Ball,  supra ;  Mat- 
ter of  Hearn,  supra.  Nor  does  it  depend  upon  the  amount  of  capital 
contributed  or  services  rendered,  both  of  which  no  doubt  increased 
the  value  of  the  good  will.  In  the  absence  of  an  agreement,  of  course, 
these  considerations  would  be  important;  but,  where  there  is  an 
agreement,  that  must  be  looked  to  in  order  to  ascertain  the  intent  of 
the  parties,  and  when,  as  here,  the  patents,  etc.,  which  make  it  possible 
to  continue  the  business  of  a  copartnership,  all  revert  to  the  estate  of 
a  decedent,  it  seems  to  me  a  necessary  and  unavoidable  conclusion  that 
it  was  the  intent  that  the  good  will  of  the  whole  business  should  take 
the  same  course.  Such  would  undoubtedly  be  the  case  where  trade 
marks  or  copyrights  reverted.  Falk  v.  American  West  Indies  Trad- 
ing Co.,  180  N.  Y.  445,  73  N.  E.  239,  1  L.  R.  A.  (N.  S.)  704,  105 
Am.  St.  Rep.  778,  2  Ann.  Cas.  216;  U.  S.  Comp.  Stat.  1918,  §  9495; 
Filkins  V.  Blackman,  13  Blatchf.  440,  444,  Fed.  Cas.  No.  4,786;  In- 
dependent Baking  Powder  Co.  v.  Doorman  (C.  C.)  175  Fed.  448; 
Eiseman  v.  Schiffer  (C.  C.)  157  Fed.  473. 

[10]  The  appraiser  followed  generally  the  plan  outlined  by  the 
authorities  of  taking  a  certain  number  of  years  purchase  in  calculating 
the  value  of  the  good  will.  On  the  question  as  to  the  number  of 
years  purchase  of  such  average  profit  to  be  taken,  it  is  very  difiScult 
to  reconcile  the  cases,  and  in  the  last  analysis  it  would  appear  that 
the  valuation  of  the  good  will  depends  upon  the  circumstances  of  each 
case.  Matter  of  Herrmann,  110  Misc.  Rep.  475,  180  N.  Y.  Supp.  509. 
In  my  opinion  the  number  of  years  taken  to  arrive  at  the  average 
yearly  profit  was  correct,  but  I  think  the  years'  purchase  should  be 
three  years  instead  of  five. 

[11, 12]  From  the  earnings  of  each  of  the  last  five  years  of  the 
copartnership,  there  should  be  deducted  interest  on  capital  invested 
in  the  concern  by  all  of  the  copartners  at  the  rate  of  6  per  centum 
per  annum  (Matter  of  Seaich,  170  App.  Div.  686,  156  N.  Y.  Supp. 
579;  aff'd  219  N.  Y.  634,  114  N.  E.  1083;  Estate  of  Rosenbluth, 
N.  Y.  L.  J.  Jan.  26,  1916),  and  an  allowance  for  the  salaries  of  the 
members  of  the  firm  who  rendered  services  to  it  (Matter  of  Rees, 
N.  Y.  L.  J.  Nov.  21,  1911,  affirmed  153  App.  Div.  900,  138  N.  Y.  Supp. 
1139;  Id.,  208  N.  Y.  590,  102  N.  E'.  1112;  Matter  of  Roos,  90  Misc. 
Rep.  521,  154  N.  Y.  Supp.  939;  Matter  of  Keahon,  60  Misc.  Rep.  508, 
113  N.  Y.  Supp.  926;  Matter  of  Crerand  [Sur.]  154  N.  Y.  Supp. 
938).  The  net  profits  per  year,  thus  arrived  at,  should  be  added  and- 
divided  by  five,  to  obtain  the  average  yearly  net  profits,  and  of  the 
result  a  three  years'  purchase  should  be  taken.  There  is  nothing  in 
the  evidence  from  which  I  can  determine  whether  or  not  the  amount 
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withdrawn  by  the  several  parties  duriilg  the  five  years  stated  is  a  fair 
allowance  to  them  by  way  of  salaries  for  services  rendered. 

For  the  reasons  stated,  the  order  is  reversed,  and  the  matter  re- 
ferred back  to  the  appraiser,  to  correct  the  same  with  reference  to 
the  value  of  the  real  estate,  to  take  proof  as  to  the  services  rendered 
by  the  respective  copartners  and  make  allowances  therefor,  and  to  as- 
certain the  value  of  the  good  will  in  the  manner  indicated. 

Order  reversed. 


In  re  WETTERAU  et  aL 
In  re  STODDABD*S  WlUk 

(Surrogate's  CJourt,  Bronx  CJounty.    February  10, 1920.) 

(Syllahus  hy  the  Court.) 

1.  Bieetttors  and  administrators  <e:=»210,  221(7)---Coiilract  to  defise  property 

may  be  enforced,  If  eertain  and  deflnitew 

One  of  two  accounting  executors  presented  claijoos  against  a  decedent's 
estate,  which  were  rejected  by  the  other  executor.  In  dismissing  the  claims, 
after  a  hearing,  it  was  held  that  a  contract  with  a  decedent,  even  though  it 
involved  an  agreement  to  bequeath  or  devise  property,  may  be  enforced,  but 
such  a  contract  must  be  certain  and  definite;  that  this  does  not  mean 
that  some  different  rule  of  law  applies  to  such  claims  than  to  claims 
against  the  living ;  that  the  claimant  is  required  to  establish  his  claim 
only  by  a  fair  preponderance  of  evidence,  but  the  proof  may  be  required  to 
be  dear  and  convincing  without  transcending  tHe  rule  of  preponderance. 

2.  Evidence  ^=>265  (1)  — ^Uncorroborated  verbal  admissions,  after  great  lapse  of 

time,  have  little  force. 

^  Verbal  admissions,  uncorroborated  by  other  facts  or  evidence, 
should  always  be  weighed  with  great  caution,  especially  when  made  in  the 
course  of  a  casual  conversation,  and  testified  to  after  *a  great  lapse  of 
time;  and  they  are  regarded  as  unreliable  evidence,  because  frequently 
misunderstood,  imperfectly  remembered,  and  Inadvertently  made. 

3.  Trial  ^^14Z — Question  of  fact  may  exist  when  all  witnesses  are  credible. 

and  no  witness  contradicts  another. 

Although  there  was  no  direct  evidence  contradicting  or  controverting  the 
testimony  as  to  alleged  declarations  there  may  be  a  question  of  fact  in- 
volved, even  when  all  the  witnesses  are  worthy  of  belief,  and  no  witness 
contradicts  another. 

4.  Executors  and  administrators  ^=>221(7) — ^Evidence  held  not  to  establish 

executor's  claims  against  estate. 

The  evidence  offered  in  support  of  the  claims  was  not  so  dear  and  con- 
vincing as  to  warrant  the  conclusion  tiiat  the  claimant  had  established 
them  by  a  fair  preponderance  of  the  evidence. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  proceed- 
ings of  William  Newton  Wetterau  and  Samuel  Andrew  Bossert,  as 
executors  of  the  last,  will  and  testament  of  Alpheus  A.  Stoddard,  de- 
ceased, wherein  Bossert,  an  executor,  presented  claims,  and  on  claim- 
ant's death,  pending  the  accounting,  his  son,  as  his  administrator,  was 
by  order  made  a  party  to  the  proceeding.    Claims  dismissed. 

See,  also,  104  Misc.  Rep.  691,  173  N.  Y.  Supp.  204. 

^s»For  otlier  cases  see  same  topic  &  Kflnr-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


522  182  NEW  YORK  SUPPLEMENT  (Suf.  Ct 

Bailey  &  Sullivan,  of  New  York  City  (John  H.  Corwin,  of  New 
York  City,  of  counsel),  for  surviving  executor. 

Robert  H.  Elder,  of  New  York  City,  for  administrator  of  deceased 
claimant. 

SCHULZ,  S.  Letters  testamentary  upon  the  last  will  and  testa- 
ment of  the  decedent  were  issued  to  the  two  accounting  executors  on 
the  11th  day  of  March,  1916.  Thereafter,  and  on  the  19th  day 
of  October,  1916,  one  of  them  presented  claims  against  the  es- 
tate of  the  decedent,  dated  September  1,  1916,  and  verified  October 
18,  1916,  as  follows: 

(a)  '*Claim  arising  out  of  the  performance  on  the  part  of  the  claimant  of 
the  contract  entered  Into  with  the  deceased  on  or  about  the  24th  day  of 
February,  10O5,  whereby  the  deceased  agreed  and  bound  himself  to  provide 
for  the  payment  of  one-third  of  his  estate  at  the  time  of  his  death  for  special 
care  and  attention,  board,  and  lodging  during  the  life  of  the  decedent." 

(b)  "Claim  for  money  deposited  in  trust  with  Alpheus  A.  Stoddard,  being 
the  sum  of  $3.50  each  week  from  December  24,  1904,  to  January  1,  1018,  total- 
ing the  sum  of  $2,005.50,  which  sum  deceased  agreed  to  receive  and  hold  for 
the  claimant,  with  the  object  of  encouraging  him  to  refrain  from  spending  the 
same." 

The  claims  were  rejected  by  the  other  executor,  and  now  upon 
this  final  accounting  of  both  executors  they  have  been  tried  and 
await  determination  by  this  court.  Pending  the  accounting,  the 
claimant  died,  and  an  order  was  thereafter  entered  making  his  son, 
as  his  administrator,  a  party  to  this  proceeding. 

The  decedent  left  no  wife  or  children  him  surviving,  and  hy 
his  last  will  and  testament  he  gave  and  bequeathed  to  the  claimant 
the  sum  of  $5,000,  to  a  son  of  the  claimant  the  sum  of  $1,000,  and 
to  a  daughter  of  the  claimant  the  sum  of  $1,000,  and  he  also  bequeath- 
ed to  claimant's  sister-in-law,  wife  of  John  H.  Jones,  who  resided  in 
the  same  house,  the  sum  of  $500.  After  other  legacies  not  material 
to  this  controversy,  he  gave,  devised,  and  bequeathed  the  residue 
and  remainder  of  his  estate  to  the  executor  mentioned  in  his  will, 
other  than  the  claimant,  and  directed  that  the  executors  serve  with- 
out bond.  The  legacy  to  the  claimant  is  stated  by  the  decedent  to 
be  made  "in  token  of  my  appreciation  of  his  kindness  to  me." 

The  claimant  resided  in  a  two-family  house,  of  which  he  was 
a  part  owner,  and  in  the  year  1904  the  decedent,  with  his  wife,  moved 
into  the  premises.  They  slei)t  on  the  top  floor,  but  were  in  the  claim- 
ant's apartments  most  of  the  time,  and  had  their  meals  with  'the 
latter's  family.  Mrs.  Stoddard,  the  wife  of  the  decedent,  died  in 
the  year  1905,  about  seven  months  after  they  had  moved  into  the 
premises  in  question.  Mrs.  Bossert,  the  wife  of  the  claimant,  died  on 
the  9th  of  August,  1911.  After  the  death  of  Mrs.  Stoddard,  the 
decedent  continued  to  reside  with  Mr.  and  Mrs.  Bossert  until  the 
death  of  Mrs.  Bossert,  and  thereafter  with  Samuel  A.  Bossert,  the 
claimant,  until  his  own  death,  on  the  3d  of  January,  1916.  The  gross 
estate  accounted   for  is  $53,267.84;    its  net  amount  is  $52,627.54, 
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subject  to  the  payment  of  commissions  and  testamentary  expenses^ 
etc.,  and  consists  entirely  of  personalty.     , 

Upon  the  claimant's  behalf  seven  witnesses  were  produced.  Of 
these,  three  testified  to  an  occasion  in  the  year  1905,  shortly  after 
the  death  of  Mrs.  Stoddard,  at  the  home  of  the  Bosserts;  their  tes- 
timony being  briefly  as  follows:  The  witness  John  H.  Jones,  who 
with  the  claimant,  owned  the  house  in  which  he  and  the  claimant  with 
their  respective  families,  and  Mr.  and  Mrs.  Stoddard  lived,  his  wife 
being  a  sister  of  the  claimant's  wife,  says  that  on  the  occasion  in 
question  there  had  been  some  talk  of  going  to  a  theater,  and  while 
this  discussion  was  going  on  the  decedent  turned  to  the  claimant  and 
said : 

"Well,  what  is  the  use  of  making  plans?    I  may  not  be  here." 

And  upon  the  claimant's  query,  "Why?"  he  replied: 

"Of  course,  I  don't  know  jnst  exactly  what  you  folks  think  of  It;  but  yon 
know  what  the  agreement  is.  Are  you  still  willing  for  to  live  up  to  it?  If  yon 
are,  say  so ;  then  of  course,  everything  is  all  right." 

And  upon  the  claimant  answering  in  the  affirmative  he  continued: 

"Now,  remember,  when  I  die,  one-third  of  all  that  I  possess  is  yours,  provid- 
ing, however,  that  you  take  good  care  of  me,  allow  me  to  stay  with  you  and 
your  family,  where  I  am  perfectly  satisfied,  and  finish  my  4ays  with  you." 

And  the  claimant  answered: 

"If  you  are  satisfied,  our  agreement  stands,  and  yon  can  remain." 

Josiah  H.  Jones,  a  brother  of  John  H.  Jones,  testifying  to  the  same 
conversation,  says  that  the  decedent  said : 

^"How  about  this  matter?  I  would  like  to  remain  here,  and  if  you  will  con- 
tinue, and  allow  me  to  remain  here,  I  will  continue  the  agreement  which  we 
had  with  you,  and,  the  same  as  you  understand,  I  am  to  leave  you  one-third 
of  all  I  possess." 

And  the  claimant  said : 

"All  right;    that  will  be  satisfactory.     Our  agreement  holds." 

John  E.  Soich,  another  witness,  testifying  to  the  same  occasion,  says 
that  Stoddard  said: 

"Well,  you  will  never  lose  anything  by  it,  Sam,  for  keeping  me  here;  as  long 
as  I  make  a  home  with  you,  I  will  remember  you.  You  know  I  am  going  to 
give  you  one-third  of  my  possessions ;  but  you,  on  the  other  hand,  must  take 
care  of  me  for  the  rest  of  my  life.  ♦  ♦  •  Well,  Sam,  how  about  that?  Is 
that  understood  now?    We  are  to  continue  on?" 

To  which  the  claimant  replied: 

"It  is  all  right ;  it  is  understood,  Stoddard." 

It  will  be  noted  that  Mr.  Jones,  the  brothei -in-law  of  the  claimant's 
wife,  and  his  brother,  mentioned  the  word  "agreement,"  whereas  Mr. 
Soich*s  version  does  not  in  any  way  refer  to  any  agreement  having 
been  made.  John  H.  Jones  further  testifies  to  an  occasion  in  the  fall 
of  1915,  when  the  decedent  said  to  him: 
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"Well,  if  I  am  taken  sick,  I  hare  one  consolation.  I  have  got  a  good  friend 
to  look  after  me,  and  when  I  am  gone  he  won't  be  sorry.  You  know  our  agree- 
ments still  stands,  and  I  am  a  man  of  my  word ;  it  will  always  stand." 

The  same  witness  also  states  that  he  heard  Stoddard  speak  about 
leaving  Bossert  one-third  of  his  estate  many  times,  but  does  not 
particularize.  The  witness  Josiah  H.  Jones  states  that,  some  four  or 
five  years  after  the  occasion  of  1905,  he  (the  witness)  asked  Stoddard 
whether  he  was  still  under  the  same  agreement,  and  Stoddard  said : 
**Yes;   the  same  thing  holds." 

Albert  H.  Stachelin,  another  witness,  who  had  known  the  claim- 
ant for  many  years,  testified  to  the  effect  that  in  1909  Stoddard 
told  him  that  he  intended  to  leave  Bossert  some  money;  that  he 
was  going  to  leave  Bossert  one-third  of  everything  that  he  possess- 
ed; but  this  witness  says  that  there  was  no  mention  made  at  that 
time  of  any  agreement.  Later,  and  around  the  Christmas  holidays 
of  1915,  he  met  the  decedent,  and  the  latter  told  him  that  the  agree- 
ment still  held  good.  He  did  not  specify  what  the  agreement  was 
to  which  he  referred. 

The  witness  Garrett  J.  Byrne  testifies  that  Stoddard  told  him  how 
lucky  he  was  to  get  into  such  a  fine  family,  and  how  lucky  Bossert 
would  be  when  he  died,  as  in  consideration  of  all  that  Sam  was 
giving  him  he  intended  to  leave  him  one-third  of  all  he  was  worth, 
and  that  Bossert  had  promised  to  take  care  of  him  and  give  him  a 
home  for  the  rest  of  his  life.  This  witness  and  the  witness  Soich  were 
very  close  friends  of  the  claimant.  Byrne  knew  him  during  his  whole 
life.  Soich  was  brought  up  in  the  same  neighborhood,  and  for  18  or  20 
years  visited  and  dined  at  his  home,  as  he  says,  possibly  every  other 
Sunday.    The  three  owned  a  pleasure  boat  jointly. 

The  alleged  agreement,  it  is  contended,  was  oral,  and  no  writing 
has  been  offered  which  in  any  way  tends  to  show  the  existence  there- 
of. It  will  also  be  observed  that  nowhere  in  the  testimony  of  any  of 
these  witnesses  is  there  any  evidence  of  the  actual  making  of  an 
agreement.  The  conversation  alleged  to  have  taken  place  in  1905  was 
a  conversation  about  an  agreement  that  had  been  made  before,  and 
all  of  the  evidence  consists  of  alleged  declarations  made  by  the  de- 
cedent. While  the  claim  as  filed  appears  to  have  been  partly  for  board 
and  lodging,  there  is  now  no  dispute  with  regard  to  the  fact  that  the 
decedent  paid  for  his  board  and  lodging  during  his  lifetime. 

As  to  claim  (b),  the  same  witnesses  testified,  and  the  evidence  of 
this  claim  also  consists  mainly  of  alleged  declarations  made  by  the 
decedent.  There  is  only  the  testimony  of  John  H.  Jones  as  to  two 
occasions,  one  in  1904  and  one  in  1915,  when  he  says  that  he  ac- 
tually saw  money  pass  from  Bossert  to  Stoddard.  The  decedent 
had  an  account  in  a  bank,  and  the  check  books  and  stubs,  together  with 
personal  diaries,  from  1894  to  the  decedent's  death,  and  an  account 
1x)ok  of  his  affairs  covering  about  the  same  period,  were  in  the  pos- 
session of  the  claimant  for  some  time.  Nothing  has  been  submitted 
to  the  court  showing  an  entry  in  any  book  which  would  throw  light 
upon  the  matter  in  question.     With  the  exception,  then,  of  two  oo 
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casions  on  which  one  of  the  witnesses  says  he  actually  saw  money 
pass,  there  is  nothing  before  me,  except  alleged  declarations  made  by 
the  decedent  to  various  persons,  beginning  with  1904  down  practical- 
ly to  the  date  of  his  death,,  to  the  effect  that  he  was  receiving  money 
from  Bossert  weekly  and  was  saving  it  for  him. 

[  1  ]  The  law  jealously  guards  the  right  of .  persons  to  dispose 
of  their  property  by  last  wills  and  testaments,  or  to  have  the  same 
distributed  under  the  statute  of  distributions.  It  has  provided  for- 
malities to  be  carefully  observed  in  the  execution  of  testamentary 
documents.  All  this  has  been  done  to  prevent  as  far  as  possible  fraud, 
error,  and  misunderstanding.  It  can  be  readily  seen,  however,  that 
if  courts  having  to  do  with  the  affairs  of  decedents  were  not  to 
scrutinize  with  great  care  claims  against  estates  which  are  urged 
after  the  death  of  one  of  the  parties,  and  when  the  opportunity  no 
longer  exists  for  the  decedent  to  defend  himself  against  them,  or  to  be 
heard  in  explanation  of  alleged  statements  made  by  him  tending  to  sup- 
port them,  all  the  safeguards  thus  provided  by  law  would  be  nullified, 
and  the  estates  of  decedents  placed  in  great  jeopardy.  To  prevent 
such  disastrous  results,  the  attitude  of  courts  when  considering  claims 
of  this  character  has  been  to  weigh  the  evidence  carefully,  and  to 
allow  such  alleged  claims  and  to  enforce  such  alleged  contracts 
only  when  the  evidence  in  support  thereof  was  clear  and  convincing. 
A  contract  with  a  deceased  person,  even  though  it  involves  an  agree- 
ment to  bequeath  or  devise  property,  may  of, course  be  enforced;  but 
such  a  contract  must  be  certain  and  definite.  Gall  v.  Gall,  64  Hun, 
600,  19  N.  Y.  Supp.  332. 

In  Shakespeare  v.  Markham,  10  Hun,  311,  323,  affirmed  72  N.  Y. 
400,  which  involved  a  claim  somewhat  like  the  one  in  the  instant  case, 
the  justice  writing  the  opinion  at  the  General  Term,  in  discussing  the 
contract  before  him,  wrote  what  might  with  equal  truth  be  said  of 
the  one  now  under  consideration : 

"The  services  to  be  rendered  were  uncertain  in  their  character,  not  only  in 
respect  to  the  time  of  continuance,  but  in  regard  to  their  nature  and  character. 

♦  ♦     •    The   compensation   to   be   made   for   the   services   was    uncertain. 

♦  ♦  ♦  It  [the  decedent's  property]  was  to  be  used  ♦  ♦  •  by  him  during 
his  life.  There  was  no  restraint  by  the  supposed  contract  upon  the  testa- 
tor's power  to  dispose  of  the  same,  or  any  part  thereof,  during  his  life,  and 
the  amount  which  he  should  leave  at  his  death  was  therefore  wholly  uncertain. 
The  contract,  therefore,  by  reason  of  its  uncertainty,  was  one  which  a  court  of 

equity   would  not   be   under   the   necessity   of  compelling   performance   of. 

*■     «    « *> 

And  again: 

"To  allow  such  a  claim  to  be  enforced  In  behalf  of  the  interested  executor  by 
a  proceeding  in  the  nature  of  a  decree  for  specific  performance  is  not  at  all 
equitable  in  Its  results,  and  ought  not  to  be  permitted  in  a  court  of  .equity, 
tmless  as  the  consequence  of  an  absolute  and  certain  contract,  clear  and  defi- 
nite in  all  points,  and  performed  by  those  who  allege  it.    •     •     •  " 

See,  also,  Lisk  v.  Sherman,  25  Barb,  433;  Kearney  v.  McKeon, 
85  N.  Y.  136;  Von  Slooten  v.  Wheeler,  140  N.  Y.  624,  35  N.  E. 
583;  Porter  v.  Rhoades,  48  App.  Div.  635,  63  N.  Y.  Supp.  112; 
Hamlin  v.  Stevens,  177  N  Y.  39,  69  N.  E.  118;   Rosseau  v.  Rouss, 
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180  K.  Y.  116,  72  X.  E.  916;  Robergc  v.  Bonner,  185  X.  Y.  265, 
77  X.  E.  1023:  Holt  v.  Tuite.  18«  X.  V.  '-^,  80  X.  E.  364;  and 
Tousey  v.  Hastings,  194  X.  Y.  79,  86  N.  E.  831. 

This  does  not  mean,  as  I  interpret  the  decisions,  that  some  different 
rule  of  law  applies  to  such  claims  than  to  claims  against  the  living. 
It  is  undoubtedly  true  that  the  claimant  is  required  to  establish  his 
claim  only  by  a  fair  preponderance  of  the  evidence,  but,  as  was 
said  in  Roberge  v.  Bonner,  supra: 

*Troof  may  ue  required  to  lie  dt'ar  and  c*onTincir4r.  wiOiout  transcending 
the  rule  of  preponderance.-  I^t^-Is  t.  Merritt,  113  N.  Y.  38«.  21  X.  B.  141; 
McKeon  t.  Van  Slyck,  223  N.  Y.  31#2.  119  X.  E.  85L 

In  the  latter  case  (223  N.  Y.  at  page  397,  119  N.  E.  852),  in  com- 
menting on  this  subject,  the  court  says : 

"In  civil  ca^es  a  plaintiff  \»  never  required  to  prove  hi«  ca«e  by  more  than 
a  preiK>uderance  of  evidence.  This  is  as  true  of  actloiis  against  an  execator, 
founded  on  claims  put  forward  for  the  first  dme  after  the  death  of  the  testa- 
tor, as  it  is  of  other  actiomL  Lewis  v.  Merritt,  113  N.  Y.  3SG.  Xo  doubt,  in 
determining  whether  the  preiwnderauce  «?xij?ti<.  the  triers  of  the  facts  must  not 
forget  that  death  has  sealed  the  lips  of  the  alleged  promisor.  They  may 
reject  evidence  In  such  circumstances  which  might  satisfy  them  if  the  premisor 
were  living.  They  must  cast  in  the  balance  ihe  evidence  offered  apon  tlie  one 
side  and  the  opportunities  for  disproof  upon  the  other.  They  may  therefore  be 
proi^erly  instructed  that,  to  make  out  a  preponderance,  the  eridence  should  be 
clear  and  convincing.  •  •  •  But  all  these  instructions  in  last  analysis  are 
mere  counsels  of  caution.'* 

[2]  During  all  the  years  that  the  decedent  resided  with  the  claim- 
ant, the  latter  did  not  take  the  precaution  to  have  the  agreement  re- 
duced to  writing,  nor  did  he  protect  his  rights  thereunder  by  obtain- 
ing sufficient  proof  available  after  the  death  of  the  decedent.  The 
most  important  of  the  alleged  declarations  now  offered  to  sustain  it 
were  made  during  a  casual  discussion  over  13  years  ago.  From  the 
circumstances  under  which  it  is  alleged  to  have  been  made,  it  must, 
after  this  long  lapse  of  time,  leave  but  a  vague  and  hazy  impression- 
upon  the  minds  of  the  auditors.  Verbal  admissions,  uncorroborated 
by  other  facts  or  evidence,  should  always  be  weighed  with  great 
caution,  and  this  is  especially  so  when  the  same  are  made  in  the 
course  of  a  casual  conversation,  and  when  they  are  testified  to  after 
a  great  lapse  of  time.  Under  such  circumstances,  little  probative 
force  should  be  given  them.  Roberge  v.  Bonner,  94  App.  Div.  342, 
88  N.  Y.  vSupp.  91,  affirmed  185  N.  Y.  265,  77  N.  E.  1023.  They 
ace  regarded  as  unreliably  evidence,  because  they  are  frequently  mis- 
understoo<l,  imperfectly  remembered,  and  inadvertently  made.  Tousey 
v.  Hastings,  supra. 

[3,4]  It  is  true  that  there  is  no  direct  evidence  contradicting  or 
controverting  the  testimony  of  the  witnesses  to  the  alleged  declara- 
tions, and  it  was  not  to  be  expected  that  the  executor  defending  this 
claim  could  produce  such  testimony.  Notwithstanding  that,  however, 
a  cjucstion  of  fact  is  involved,  for  there  may  be  a  question  of  fact  when 
all  the  witnesses  are  worthy  of  belief  and  no  witness  contradicts 
another. 
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"Diverse  inferences  may  be  drawn  from  the  narrative  of  a  truthful  wit- 
ness, and  when  the  narration  is  of  oral  admissions  made  some  time  beibre,  and 
although  the  precise  words  are  important,  there  Is  no  circumstance  to  impress 
them  particularly  on  tbe  memory,  it  is  seldom  that  a  question  of  fact  is  not 
presented  as  to  whether  the  essential  fact  is  ♦  ♦  ♦  proved."  Tousey  v. 
HasUngs,  ld4  N.  Y.  79,  86  N.  £.  831,  and  cases  cited. 

As  opposed  to  the  evidence  submitted  as  to  claim  (a),  we  have  the 
fact  of  the  execution  of  the  will  before  referred  to,  dated  October 
11,  1911,  over  6  years  after  the  date  of  the  alleged  contract,  the 
unexplained  delay  in  presenting  the  claim,  and  the  testimony  of 
two  inembers  of  the  bar.  The  latter .  testify  to  a  conference  that 
they  had  with  the  claimant. and  with  his  attorney,  and  it  is  stated 
by  them  that  the  claimant  upon  that  occasion  did  not  claim  one- 
third  of  the  estate  pursuant  to  any  contract,  nor  did  he  urge  any 
claim  for  money  paid  to  the  decedent,  but  that  his  complaint  was 
that  he  had  expected  more  than  the  will  gave  him,  and  thought  the 
residuary  legatee  should  give  one-half  of  the  estate.  The  only  tes- 
timony of  anything  having  been  said  at  that  time  which  may  be 
considered  as  an  intimation  of  an  agreement  was  the  statement  which 
his  then  attorney  testified  he  made  to  the  effect  that  there  was  some 
understanding  between  the  decedent  and  the  claimant  for  a  larger  sum 
of  money  to  be  paid  to  the  claimant.  If  the  contract  in  question 
was  made,  then  the  claimant  was  very  dilatory  in  not  obtaining  some 
written  evidence  of  it  during  the  life  of  the  decedent,  and  in  my  opin- 
ion equally  dilatory  in  not  demanding  it  or  making  some  definite 
statement  with  reference  thereto  when  the  conference  in  question  was 
held  after  the  death  of  the  decedent. 

As  to  claim  (b),  the  same  arguments  apply.  Adult  persons  having 
transactions  with  others  must  be  expected  to  use  reasonable  diligence 
and  precaution  to  protect  themselves.  It  is  here  urged  that  for  a 
period  of  over  11  years  the  claimant  paid  $3.50  every  week  to  the 
decedent  without  taking  a  single  memorandum  during  all  of  that  time, 
without  any  arrangements  whatsoever  with  regard  to  interest,  and 
without  any  stipulation  as  to  where  such  amount  was  deposited,  or 
any  record  thereof  kept. 

Upon  the  whole  case  I  find  that  the  evidence  offered  in  support 
of  the  claims  is  not  so  clear  and  convincing  as  to  warrant  the  conclu- 
sion that  the  claimant  has  established  them  by  a  fair  preponderance 
of  the  evidence.     It  foHows  that  the  claims  must  be  dismissed. 

Settle  decision  and  decree  accordingly. 


Digitized  by 


Google 


528  182  NBW  TOBK  SUPPI#E}MBNT  (Sur.  Ct 

111  re  KINGSTON'S  ESTATE. 

(Snrrogate's  Court,  Bronx  County.    December,  1918.) 

fSyllafntB  hy  the  Oowrt.) 

1.  Executors  and  administrators  <S==>109  (2) —Amount  of  funeral  expenses  held 

not  so  large  as  to  require  interference  by  surrogate. 

A  testatrix  charged  the  payment  of  certain  legacies  be<]Qeathed  in  her 
will  upon  real  estate  owned  by  her  at  her  death  and  devised  by  the  will  to 
her  husband,  subject  to  the  payment  of  the  legacies  bequeathed.  She  nom- 
inated her  husband  to  be^ne  of  the  executors  and  authorized  them  to  sell 
the  real  estate.  The  coexecutor  renounced,  and  letters  testamentary  were 
issued  to  the  husband.  In  disposing  of  objections  to  the  account,  it  was  held 
that,  as  to  the  reasonableness  of  an  amount  expended  for  funeral  expenses, 
no  arbitrary  rules  can  be  laid  down,  that  the  amount  expended  herein  is 
not  so  large  as  to  require  interference  by  the  surrogate,  and  that  the 
objection  thereto  be  dismissed. 

2.  Executors  and  administrators  <d=^21(4)— Stepchfldrens'  claims  against 

estate,  withheld  for  three  years,  will  be  carefully  scrutinized. 

Where  claims  are  made  for  compensation  or  reimbursement  by  persons 
related  to  the  decedent,  or  between  whom  and  the  decedent  there  existed 
the  relationship  practically  of  parent  and  child,  the  evidence  to  sustain 
such  claims  must  be  carefully  weighed  and  considered ;  and  this  is  particu- 
larly true  where  such  >!laims  are  not  urged  in  the  lifetime  of  the  decedent, 
no  bill  is  rendered  to  her,  several  years  elapse  after  her  death  before  any 
request  for  payment  is  made,  and  there  is  no  evidence  of  any  express  em- 
ployment by  the  decedent,  nor  of  any  promise  by  her  to  pay  for  the  serv- 
ices rendered. 

3.  Conversion  €=>16 (4)— Executors  and  administrators  <8=>465— Will  constru- 

ed not  to  work  an  equitable  conversion  of  real  estate;   executor  held  not 
accountable  for  rents  collected. 

The  provisions  of  the  will  did  not  effect  an  equitable  conversion  of  the 
real  estate,  and  hence  it  cannot  be  considered  as  personalty.  The  rents 
collected  by  the  accountant  were  not  received  by  virtue  of  any  authority 
given  him  in  the  will  as  executor,  or  in  his  representative  capacity,  and 
therefore  he  cannot  be  required  to  account  for  them. 

(Additional  Syllabus  hy  Editorial' Staff .) 

4.  Executors  and  administrators  <@=>506(3) — ^Executor's  account  surcharged 

with  items  for  medical  services  and  nursing. 

On  evidence,  on  proceedings  for  judicial  settlement  of  an  executor's  ac- 
counts, held,  that  objections  by  legatees  to  an  item  for  $150  for  medical 
services  rendered  to  deceased  by  the  executor's  son,  a  stepson  of  deceased, 
and  an  item  of  $140  paid  to  executor's  daughter  for  nursing  services,  would 
be  sustained,  and  the  executor  surcharged  with  the  amount  thereof,  and 
that  an  objection  to  an  item  for  services  of  another  physician  would  be  * 
dismissed. 

Proceeding  on  the  judicial  settlement  of  the  accounts  of  John  Kings- 
ton, as  executor  of  Mary  A.  Kingston,  deceased,  with  objections  by 
three  legatees.  Decision  and  decree  to  be  settled  in  accordance  with 
opinion. 

Peter  C.  Kelly,  of  New  York  City  (Francis  X.  Kelly,  of  New  York 
City,  of  counsel),  for  executor.     ' 

Goldfein  &  Weltfisch,  of  New  York  City  (Harry  Weltfisch,  of  New 
York  City,  of  counsel),  for  legatees. 

^ssyVoT  otber  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  lodexes 
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SCHULZ,  S.  The  decedent,  in  the  second  paragraph  of  her  will, 
after  providing  for  the  payment  of  her  funeral  expenses,  made  three 
bequests,  each  one  in  the  sum  of  $1,000,  to  the  three  legatees  named 
in  the  will,  and  provided  with  reference  thereto  as  follows: 

"I  do  hereby  charge  the  payment  of  the  above  legacies  bequeathed  by  the 
above  danse  of  this  my  last  will  and  testament  upon  any  aU  real  estate  which 
may  be  owned  by  me  at  the  time  of  my  death,  and  which  real  estate  is  herein- 
after devised  to  my  husband  John  Kingston." 

She  then  gave,  devised,  and  bequeathed  all  the  rest,  residue,  and 
remainder  of  her  estate,  both  real  and  personal,  to  her  husband  ab- 
solutely in  fee  simple,  with  the  condition  that — 

"The  real  estate,  however,  so  devised  to  him,  shall  be  subject  to  the  payment 
of  the  legacies  bequeathed  by  the  second  paragraph  of  this  my  last  will  and 
testament." 

She  also  nominated,  constituted,  and  appointed  her  husband  and 
his  attorney  to  be  the  executors  of  her  last  will  and  testament,  and 
•authorized  them  or  the  survivor  of  them  to  sell  the  whole  or  any  part 
of  the  real  estate  of  which  she  died  seized,  either  at  public  or  private 
sale,  and  at  such  time  as  they  might  deem  most  advantageous  for  the 
best  interests  of  her  estate. 

The  attorney  who  was  nominated  as  executor  in  the  will  renounced 
his  right  to  letters,  and  thereupon  letters  were  issued  to  the  husband 
of  the  decedent.  He  has  now  filed  his  account,  and  therein  sets  forth 
that  he  received  no  personal  property  of  the  decedent,  and  that  the 
estate  is  indebted  to  him  in  the  sum  of  $813.15,  being  the  amount  paid 
by  him  for  funeral  and  administration  expenses  and  for  debts  of  the 
decedent. 

The  three  legatees  referred  to  have  filed  objections  to  items  of  the 
account  as  follows:  (a)  To  the  bill  of  the  undertaker,  in  the  sum 
of  $342.50;  (b)  to  an  item  of  $150,  for  medical  services  alleged  to 
have  been  rendered  to  the  deceased  by  ^  son  of  the  executor,  a  step- 
son of  the  decedent ;  (c)  to  an  item  of  $140,  alleged  to  have  been  paid 
to  a  daughter  of  the  executor,  a  stepdaughter  of  the  decedent,  for 
services  rendered  as  a  nurse ;  (d)  to  an  item  for  medical  services  ren- 
dered by  another  physician;  (e)  to  the  account,  on  tlie  ground  that 
the  executor  has  not  charged  himself  with  the  rents,  income,  and 
profits  of  the  real  estate  of  the  decedent;  and  (f)  that  he  has  failed 
to  state  that  he  is  a  debtor  of  the  decedent. 

[1]  What  is  a  fair  and  reasonable  amount  to  be  expended  for  the 
funeral  of  a  decedent  depends  upon  the  facts  of  each  particular  case. 
No  arbitrary  rules  can  be  laid  down  in  such  matters,  as  is  evident  from 
•an  examination  of  a  few  of  the  many  matters  in  which  the  question 
has  arisen.  Matter  of  Young,  92  Misc.  Rep.  633,  157  N.  Y.  Supp. 
494;  and  cases  cited;  Matter  of  Shipman,  82  Hun,  108,  31  N.  Y. 
Supp.  571 ;  Matter  of  Meuschke,  61  Misc.  Rep.  9,  114  N.  Y.  Supp.  722; 
note  to  Matter  of  Smith,  75  App.  Div.  339,  78  N.  Y.  Supp.  130,  in 
UN.  Y.  Ann.  Cases,  427.  In  this  matter  I  do  not  deem  the  amount 
expended  to  be  so  large  as  to  require  me  to  interfere,  and  the  objec- 
tion to  the  item  (a)  is  dismissed. 
182  N.Y.S.— 34 
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[2]  The  fact  that  two  of  the  alleged  creditors. of  the  decedent  were 
her  stepchildren,  of  itself,  of  course,  did  not  preclude  them  from  re- 
covering the  amount  of  the  bills  presented  by  them.  The  real  ques- 
tion is :  Were  the  services  rendered  gratuitously,  or  were  they  ren- 
dered under  an  agreement,  expressed  or  implied,  that  payment  would 
be  made  therefor?  Where  claims  are  made  for  compensation  or  re- 
imbursement, by  persons  related  to  the  decedent,  or,  as  in  this  matter, 
between  whom  and  the  decedent  there  existed  so  close  a  bond  of  in- 
timacy that  the  relationship  between  them  was  practically  that  of 
parent  and  child,  the  evidence  to  sustain  such  claims  must  be  carefully 
weighed  and  considered.  This  has  been  the  prevailing  opinion  of  the 
courts  before  which  claims  of  this  character  have  come.  Kearney  v. 
McKeon,  85  N.  Y.  136;  Matter  of  Van  Slooten  v,  Wheeler,  140  N.  Y. 
624,  35  N.  E.  583 ;  Porter  v.  Rhoades,  48  App.  Div.  635,  63  N.  Y. 
Supp.  112;  Hoh  V.  Tuite,  188  N.  Y.  17,  80  N.  E.  364;  Matter  of 
Doubleday,  173  Apo.  Div.  73Q,  159  N.  Y.  vSupp.  947,  affirmed  220  N. 
Y.  590,  115  N.  E.  1037;  Matter  of  Dole,  168  App.  Div.  253,  153  N. 
Y.  Supp.  895 ;  Matter  of  People's  Trust  Co.,  79  Misc.  Rep.  595,  141 
N.  Y.  Supp.  201. 

This  is  particularly  true  where,  as  here,  such  claims  are  not  urged 
during  the  lifetime  of  the  decedent,  and  no  bill  rendered  to  her,  and 
Avhere  several  years  elapse  after  her  death  before  any  request  for  pay- 
ment is  made,  and  they  are  then  urged  only  upon  the  insistence  of  the 
executor.  No  evidence  of  any  express  employment  by  the  decedent, 
nor  of  any  promise  by  her  to  pay  for  the  services  rendered,  has  been 
offered.  We  must  therefore  look  at  the  surrounding  circumstances, 
to  ascertain  whether  or  not  they  warrant  a  finding  that  there  was  an 
implied  agreement  to  pay. 

[4]  The  physician  testified  that  the  decedent  had  married  his  father 
when  he  was  an  infant ;  that  he  had  lived  with  her  and  his  father  in 
the  relationship  of  parent  and  child,  without  paying  any  board,  until 
his  marriage,  about  10  years  ago ;  that  he  regarded  the  decedent  as  he 
would  his  mother;  that  he  would  not  have  thought  of  charging  the 
decedent  for  the  work;  that  he  had  never  rendered  a  bill  for  serv- 
ices before,  and  that  he  did  not  present  a  bill  for  the  item  in  question 
until  several  years  after  the  death  of  the  decedent,  which  occurred  in 
1914,  and  then  only  after  the  executor  had  requested  that  he  do  so; 
and  that  when  he  did  thus  present  the  bill  he  dated  it  as  of  May  1, 
1914.  It  is  claimed  that  the  executor  paid  the  amount  of  the  bill  by 
crediting  his  son  on  account  of  board  and  maintenance  given  him, 
and  also  by  giving  him  a  small  amount  in  cash. 

As  to  item  (c)  the  facts  were  very  similar.  The  alleged  creditor  of 
the  decedent  testified  that  she  also  lived  at  home  for  10  years  after  • 
the  marriage  of  her  father  to  the  decedent,  and  until  the  time  of  her 
own  marriage;  that  she  was  not  a  nurse  by  profession,  but  resided 
with  her  husband  and  children  in  a  house  belonging  to  the  decedent, 
next  door  to  where  the  decedent  lived,  and  connected  with  the  latter's 
residence  by  a  door  between  the  premises ;  that  she  rendered  services 
during  the  illness  of  her  stepmother ;  that  she  presented  no  bill  to  the 
executor  until  December,  1917,  when  the  executor  was  preparing  his 
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account;  and  that  she  then  received  $140,  and  receipted  therefor  as 
of  May  1,  1914. 

It  is  evident  that  this  alleged  creditor  had  as  sincere  a  regard  for 
the  decedent  as  did  the  executor's  son,  and  that  between  them  and 
the  decedent  there  was  as  strong  a  bond  of  affection  as  would  have 
existed,  i£  she  had  been  their  mother.  I  do  not  doubt  the  testimony 
that  they  did  render  services  for  her,  but  to  me  the  conclusion  is  ir- 
resistible that  such  services  were  not  rendered  upon  any  implied  con- 
tract that  they  were  to  be  paid  for,  but  were  in  response  to  the  feeling 
of  esteem  and  gratitude  toward  the  woman  to  whom  their  father  had 
been  married  for  a  period  of  33  years,  and  who  had  long  been  as  a 
mother  to  them.  Such  being  the  conclusion  I  reach,  the  objections 
to  items  designated  (b)  and  (c)  will  be  sustained,  and  the  executor 
surcharged  with  the  amounts  thereof. 

The  evidence  as  to  item  (d)  is  not  contradicted,  and  the  objection 
thereto  is  dismissed. 

[3]  The  will  does  not  work  an  equitable  conversion.  Hence  the 
real  estate  cannot  be- considered  as  personalty  in  tlie  hands  of  the  exec- 
utor. The  rents  collected  by  the  accountant  were  not  received  by 
him  by  virtue  of  any  authority  given  to  him  in  the  will  as  executor,. 
and  he  did  not  receive  the  same  in  his  representative  capacity,  and 
therefore  cannot  be  required  to  account  for  them  in  this  proceeding. 
The  matter  does  not  fall  within  the  authority  of  Greenland  v.  Wad- 
dell,  116  N.  Y.  234,  22  N.  E.  367,  15  Am.  St.  Rep.  400.  It  follows  that 
the  objections  to  item  (e)  must  be  dismissed.  It  may  he  that,  in  a  pro- 
ceeding brought  by  the  legatees  for  the  payment  of  the  legacies  charg- 
ed upon  the  real  estate  of  the  decedent,  an  accounting  of  the  rents 
may  be  had. 

As  to  item  (f)  no  evidence  was  submitted  to  warrant  a  finding  as 
contended  for  by  the  contestants.  The  objection  is  therefore  dismissed. 

In  the  brief  of  the  contestants  reference  is  made  to  some  jewelry 
with  which  it  is  claimed  the  executor  should  be  charged.  There  was 
nothing  in  the  objections  referring  in  any  way  to  this  jewelry;  but, 
assuming  tfiat  the  matter  is  before  me,  I  am  of  the  opinion  that  the 
evidence  shows  that  the  same  was  delivered  to  the  executor  on  behalf 
of  a  friend  of  the  decedent  as  a  gift  causa  mortis  to  such  friend. 
Loucks  V.  Johnson,  70  Hun,  565,  24  N.  Y.  Supp.  267;  Bray  v. 
O'Rourke,  89  App.  Div.  400,  85  N.  Y.  Supp.  907;  Matter  of  Hall, 
16  Misc.  Rep.  174,  38  N.  Y.  Supp.  1135. 

Settle  decision  and  decree  in  accordance  with  the  foregoing. 
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(Surrogate's  Court,  New  Tork  CJounty.    May  28,  1920.) 

1.  Wills  ^=^55  (6) —Testatrix  held  of  unsound  mind  at  time  of  execution  of 

will. 

Evidence  held  to  sustain  finding  that  testatrix,  who  10  years  before 
execution  of  wlU  had  been  committed  to  an  insane  asylum,  and  who  dnrfng 
such  10  years  liad  indulged  excessively  and  for  long  periods  in  intoxicat- 
ing liquors,  spirits  of  ammonia,  veronal,  and  other  drugs,  was  of  unsound 
mind  at  time  of  execution  of  will. 

2.  Wills  ^=>166 (3)— Evidence  held  to  show  undue  influence  by  man  having 

intimate  relations  nith  testatrix. 

Evidence  Jield  to  sustain  finding  that  testatrix.  In  executing  will  giv- 
ing her  property  to  a  man  to  whom  she  was  not  related,  in  preference  to 
her  sisters,  but  with  whom  she  had  become  Intimate  following  death  of 
her  husDand,  had  been  unduly  influenced  by  such  man. 

3.  Wills  ^=>  163(1) — ^Burden  of  proving  undue  influence  on  contestant. 

Contestant  has  burden  of  proving  undue  infiuence. 

4.  Wills  <@^55(1) — Commitment  to  insane  asylum  prima  facie  evidence  of  in- 

sanity. 

Commitment  to  insane  asylum  by  Supreme  Court  under  the  Insanity 
Law  held  prima  facie  evidence  of  Insanity  at  time  order  adjudging  person 
to  be  Insane  was  entered. 

In  the  matter  of  the  estate  of  Jennie  L.  Brobst.  Proceedings  to 
probate  will.  Verdict  for  contestant.  On  motion  to  set  aside  verdict 
and  for  new  trial.    Deified. 

I^vinson  &  Feinsod,  of  New  York  City  (Samuel  J.  Levinson,  of 
New  York  City,  of  counsel),  for  proponent 

M.  H.  Winkler,  of  New  York  City,  for  contestant. 
William  J.  Burke,  of  New  York  City,  special  guardian. 

FOLEY,  S.  [1>  2]  Motion  to  set  aside  verdict  and  for  a  new  trial. 
The  motion  is  denied.  The  will  gave  the  entire  estate  to  one  Alphonse 
Consolazion  to  the  exclusion  of  testatrix'  two  sisters.  The  findings 
of  the  jury,  first,  that  the  decedent  was  of  unsound  mind  at  the  time 
of  the  execution  of  the  will,  and,  second,  the  will  was  caused  or  pro- 
cured by  undue  influence,  were  clearly  sustained  by  more  than  a  fair 
preponderance  of  the  evidence.  Mrs.  Brobst  had  been  committed  to 
an  insane  asylum  in  1908  by  an  order  of  Mr.  Justice  Greenbaum. 
From  1908  down  to  the  execution  of  the  will  in  1918  it  appeared  from 
the  evidence  of  many  disinterested  witnesses  that  Mrs.  Brobst  had 
indulged  excessively  and  for  long  periods  in  intoxicating  Uquors,  and 
that  when  alcoholic  stimulants  failed  to  have  an  effect  upon  her  she 
drank  spirits  of  ammonia,  veronal,  and  other  drugs.  WitJiout  setting 
forth  the  testimony  at  length  there  was  sufficient  evidence  to  support 
the  finding  of  the  jury  on  this  issue. 

On  the  question  of  undue  influence  the  evidence  was  even  stronger. 
It  appears  that  Dr.  Consolazion  picked  up  an  acquaintance  with  Mrs. 
Brobst  in  1915  on  a  street  car  in  New  York  City  while  she  was  intox- 
icated. Just  before  this  meeting  she  had  made  a  will,  which  included 
■   '■■'' ■-,.„,  .  ,      ,  , 
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her  sisters  in  the  distribution  of  her  property.  After  her  husband 
died,  in  1916,  his  relations  with  her  became  more  intimate ;  he  visited 
her  hotel  nightly,  and*  the  jury,  from  the  evidence,  must  have  inferred 
that  the  relations  between  them  were  meretricious.  He  secured  ad- 
mission to  her  room  in  the  Endicott  Hotel,  where  she  was  living,  by 
pretending  to  be  her  family  physician,  when  in  fact,  as  admitted  on 
the  trial,  he  was  not  a  doctor  of  medicine,  but  a  doctor  of  literature. 
His  testimony  was  that  he  received  the  latter  degree  from  the  Uni- 
versity of  Najples.  Although  meretricious  relations  are  riot  in  them- 
selves proof  of  undue  influence,  they  are  a  subject  for  careful  scrutiny. 
Matter  of  Mondorf,  110  N.  Y.  450,  456,  18  N.  E.  256. 

Consolazion  borrowed  large  sums  of  money  from  Mrs.  Brobst.  In 
1917,  about  a  year  before  the  will  was  drawn,  she  threatened  suit  for 
breach  of  promise  of  marriage  by  him  and  for  moneys  loaned.  Ac- 
tions were  also  brought  by  Consolazion's  brother  against  her.  This 
htigation  was  compromised  by  the  return  of  part  of  3ie  money  to  her. 
Shortly  thereafter  the  proponent  appears  to  have  reinstated  himself 
in  the  good  graces  of  the  decedent,  and  in  a  short  time  he  resumed 
his  domination  over  her  mental  condition  and  her  financial  affairs. 
It  was  shown  that  her  continued  dissipation,  which  he  encouraged  by 
supplying  her  with  liquor,  left  her  mind  susceptible  to  his  control. 
Mrs.  Brobst  died  in  1919  of  Bright's  disease.  She  had  suffered  from 
it  for  a  period  of  four  years  prior  to  her  death,  and  it  is  significant, 
too,  that  she  was  treated  during  this  time  by  Consolazion's  personal 
physician. 

The  will  in  question  was  drawn  by  Consolazion's  attorney,  who  had 
never  before  acted  ft  Mrs.  Brobst,  and  had  but  a  few  months  previ- 
ous represented  Consolazion  and  his  brother,  then  hostile  to  her,  in 
litigation.  It  was  drafted  in  the  office  of  this  lawyer.  It  was  not 
executed  under  his  immediate  direction  in  the  customary  manner  of 
practicing  attorneys,  but  was  delivered  to  her  unexecuted.  In  company 
with  Consolazion,  she  thereupon  took  it  to  the  Hudson  Trust  Com- 
pany for  execution.  Although  not  present  at  the  actual  execution,  the 
testimony  showed  that  he  was  in  another  room  of  the  company's  offices. 
Consolazion  appears  to  have  continued  his  purpose  and  design  to  ob- 
tain her  property,  if  possible  in  her  lifetime,  or  ultimately  by  operation 
of  the  will  made  by  her  in  his  favor.  The  evidence  shows  that  on 
her  deathbed,  on  the  day  before  she  died,  checks  aggregating  $800 
were  written  out  by  him  and  signed  by  her.  These  and  other  facts 
in  the  evidence  left  but  one  conclusion  for  the  jurv  to  draw.  Matter 
of  Marshall,  189  App.  Div.  477,  480,  178  N.  Y.  Supp.  711. 

[3]  Undue  influence  is  an  affirmative  assault  upon  the  validity  of 
a  will.  The  burden  was  on  the  contestant  to  establish  the  undue  in- 
fluence (Matter  of  Kindberg,.207  N.  Y.  220,  100  N.  E.  789),  and  this 
burden  has  been  sustained.  The  influence  of  proponent  at  the  time  the 
will  was  made  overcame  and  took  away  the  power  of  the  testatrix 
to  act  freely  of  her  own  will.  The  contestant  was  bound  to  produce 
facts  showing  coercion  or  duress.  The  evidence  established  a  coercion 
destructive  of  the  testatrix's  free  agency,  and  proved  an  irresistible 
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importunity,  which  forced  the  testatrix  to  act  against  her  free  will. 
Rollwagen  v.  Rollwagen,  63  N.  Y.  504. 

Upon  the  trial  the  court  regarded  the  order  of  commitment  of  Mrs. 
Brobst  to  an  asylum  in  1908  as  not  an  adjudication  that  she  was  of 
unsound  mind  at  that  time,  under  authority  of  the  recent  decision 
of  the  Appellate  Division,  First  Department,  in  the  Matter  of  Barney, 
185  App.  Div.  782,  796,  174  N.  Y.  Supp.  242.  Laughlin,  J.,  there  said 
that  such  an  order — 

"was  undoubtedly  competent  to  show  that  the  testatrix  had  been  so  confined 
in  tlie  asylum  and  the  jury  might  fairly  infer  therefrom  that  during  that  time 
she  was  of  unsound  mind.  •  •  •  The  commitment  was  ex  parte  and  wap 
therefore  not  an  adjudication  or  competent  to  show  that  she  was  insane  at 
the  time"  (citing  Sporza  v.  German  Sav.  Bank,  192  N  Y.  8,  33,  84  N.  E.  400, 
and  other  cases ) . 

[4]  The  question  suggests  itself  as  to  the  distinction  between  the 
present  case  and  the  Matter  of  Barney.  Here  the  commitment  was 
by  the  Supreme  Court  pursuant  to  its  modern  legislative  jurisdiction 
under  the  Insanity  Law  and  its  constitutional  chancery  jurisdiction 
over  incompetents.  In  Matter  of  Barney,  supra,  the  court  construed 
the  effect  of  a  commitment  by  police  justices  in  1860.  The  Court 
of  Appeals  in  Sporza  v.  German  Sav.  Bank,  sppra,  holds  that  such 
an  order  is  a  judicial  determination.  The  opinion  there  cites  People 
ex  rel.  Morrell  v.  Dold,  189  N.  Y.  546,  82  N.  E.  1131,  which  decided 
that  an  order  exactly  similar  to  the  one  here  committing  a  person  to 
the  same  sanitorium — Rivercrest-^-where  personal  appearance  of  the 
incompetent  in  the  proceeding  was  dispensed  with,  was  "a  valid  adjudi- 
cation of  his  insanity."  Under  section  80  of  the  Insanity  Law  (Con- 
sol.  Laws,  c.  27),  the  commitment  of  a  person  is  authorized  upon  an 
order  made  "adjudging  such  person  to  be  insane."  I  am  inclined  to 
agree  with  Surrogate  Schulz  in  his  opinion  in  Matter  of  Prentice,  110 
Misc.  Rep.  456,  462,  181  N.  Y.  Supp.  679,  that  the  Barney  Case  does 
not  apply  to  a  commitment  by  the  Supreme  Court,  and  that  such  an 
order  is  prima  facie  evidence  of  insanity  at  the  time  it  is  entered. 
See  opinion  of  Haight,  J..  Sporza  v.  German  Sav.  Bank,  supra,  192 
N.  Y.  20,  21,  84  N.  E.  406. 

Tax  costs  and  submit  bills  of  costs  and  proposed  decree  rejecting 
will  on  or  before  June  2,  1920. 
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In  re  WITTMAXN'S  ESTATE. 

(Surrogate's  Court,  New  York  Ctounty.    June  1,  1020.) 

L  Taxation  €s»895(8) — ^Dedurtion  from  estate  of  nonresident  witliin  New 
Yorl£  of  debts  owed  to  New  ¥ork  creditors  correct. 

The  action  of  the  transfer  tax  appraiser  In  deducting  the  amount  of 
debts  owed  by  a  nonresident  decedent  to  New  York  creditors  from  the 
estate  left  by  her  within  New  York  was  correct. 

2.  Taxation  €=»895(7)*-Fedenil  inheritance  tax  not  deductible  as  administra- 

tion expense  on  estate  of  nonresident. 

The  federal  inheritance  tax  is  not  to  be  deducted  in  fixing  the  value 
of  the  transfer  of  the  estates  of  residents,  nor  is  it  deductible  as  an  ad- 
ministration expense  on  the  estate  of  a  nonresident. 

3.  Courts  *»95(1) — ^Interpretation  of  federal  statute  by  courts  of  New  Yoric 

controls  Interpretation  by  other  state. 

The  Interpretation  of  a  federal  statute  adopted  by  the  courts  of  New 
York  must  be  followed  in  preference  to  an  opposite  interpretation  given 
the  same  statute  by  a  sister  state. 

4.  Taxation  ^=»895(7) — ^Executors'  commissions  properly  deducted  by  trans- 

fer tax  appraiser. 

Where  decedent's  executors  must  necessarily  dispose  of  some  of  the 
real  estate  to  pay  administration  expenses  and  debts,  and  are  given 
power  of  sale,  and  presumably  must  exercise  it  to  the  extent  of  paying 
claims,  c^mlssions  are  properly  allowed  the  executors  and  deducted  by 
the  transfer  tax  appraiser  In  fixing  the  value  of  the  estate. 

5.  Taxation  ^^'SOSC 7)— Trustees'  commissions  cannot  be  deducted  In  fixing 

value  of  estate  for  transfer  tax,  where  there  Is  no  trust. 

Where  decedent's  will  creates  no  trust,  but  simply  gives  a  legal  life 
estate,  with  remainder  over,  trustees'  commissions  are  not  deductible  by 
the  transfer  tax  appraiser  In  fixing  the  value  of  the  estate  for  transfer 
tax  purposes. 

In  the  matter  of  the  estate  of  Eleanor  C.  Wittmann.  From  the 
transfer  tax  appraiser's  report,  and  an  order  assessing  transfer  tax,  the 
State  Comptroller  appeals.  Order  remitting  report  to  appraiser  for 
correction,  in  accordance  with  the  opinion  directed. 

H.  A.  &  C.  E.  Heydt,  of  New  York  City  (Edmund  O.  Austin,  of 
New  York  City,  of  counsel),  for  executor. 

Lafayette  B.  Gleason.  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

FOLEY,  S.  This  is  an  appeal  by  the  state  comptroller  from  the 
transfer  tax  appraiser's  report  and  the  order  assessing  the  transfer  tax. 

The  first  ground  of  appeal  is  that  the  order  and  report  erroneously 
allowed  a  deduction  of  $107,500,  the  amount  of  notes  made  by  the 
husband  of  decedent  and  indorsed  by  her  for  discount.  It  appears  that 
the  husband  was  merely  the  accommodation  party.  Higgins  v.  Ridg- 
way,  153  N.  Y.  132,  47  N.  E.  32.  This  issue  is  remitted  to  the  ap- 
praiser, in  order  that  the  evidence  on  this  point  may  be  strengthened 
and  proof  submitted  showing  that  the  estate  is  liable  for  these  obli- 
gations and  that  decedent  received  the  proceeds  of  the  notes. 

[1]  The  second  ground  of  appeal  is  that  the  personal  property  of 
decedent  was  the  primary  fund  for  the  payment  of  debts  wherever  the 

^=»For  otber  cases  see  same  topic  &  KBY-NtJMBBR  In  all  Key-Nurabered  Digest  &  Indexes 
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personal  property  is  situated  and  that  the  report  and  order  errone- 
ously allow  the  deduction  of  debts  from  the  real  estate.  The  decedent 
was  a  nonresident.  She  died  a  resident  of  New  Jersey.  The  prop- 
erty left  by  the  decedent  in  this  state  consists  of  real  estate  of  the 
value  of  $2,035,686.25,  tangible  personal  property  of  the  value  of 
$3,236.45,  and  nontaxable  intangible  personalty  in  the  sum  of  $91,- 
503.40.  The  appraiser  has  deducted  the  amount  of  the  debts  owed 
by  the  decedent  to  New  York  creditors  from  the  estate  left  by  her 
within  this  state.  This  is  correct.  Mattier  of  Porter,  67  Misc.  Rep. 
19,  124  N.  Y.  Supp.  676,  affirmed  148  App.  Div.  896,  132  N.  Y.  Supp. 
1143.    The  second  ground  of  appeal  is  overriiled. 

[2]  The  third  ground  of  appeal  is  that  the  appraiser  erroneously 
allowed  as  a  deduction  a  proportionate  part  of  the  federal  inheritance 
tax.  It  is  well  settled  that  the  federal  inheritance  tax  is  not  to  be 
deducted  in  fixing  the  value  of  the  transfer  in  the  estate  of  residents. 
Matter  of  Sherman,  179  App.  Div.  497,  66  N.  Y.  Supp.  19,  affirmed 
222  N.  Y.  540,  118  N.  E.  1078;  Matter  of  Bierstadt,  178  App.  Div. 
836,  166  N.  Y.  Supp.  168.  I  am  of  the  opinion  that  the  federal  inherit- 
ance tax  is  Hkewise  not  deductible  as  an  administration  expense  on 
the  estate  of  a  nonresident. 

The  appraiser  justifies  this  deduction  as  an  expense  of  administra- 
tion allowed  as  such  in  New  Jersey  and  has  deducted  approximately 
65  per  cent,  thereof  under  the  rule  set  forth  in  Matter  of  Porter, 
•^upra.  The  appeal  as  to  this  point  will  be  sustained.  The  allowance 
of  this  tax  as  an  administration  expense  in  New  Jersey  does  not  alter 
the  situation  here.  In  Matter  of  Watson,  226  N.  Y.  384,  123  N.  E. 
758,  the  Court  of  Appeals  cited  United  States  v.  Perkins,  163  U.  S. 
625,  627,  16  Sup.  Ct.  1073,  41  L.  Ed.  287,Nwhere  it  was  said: 

"  ♦  •  •  The  right  to  dispose  of  his  property  by  will  has  always  been 
considered  purely  a  creature  of  statute  and  within  legislative  control.  •  ♦  ♦ 
In  this  view,  the  so-called  Inheritance  Tax  Law  [Laws  1892,  c.  309]  of  the  state 
of  New  York  is  in  reality  a  limitation  upon  the  power  of  a  testator  to  bequeath 
his  property  to  whom  he  pleases.  *  ♦  ♦  Thus  the  tax  is  not  upon  the  prop- 
erty, in  the  ordinary  sense  of  the  term,  but  upon  the  right  to  dispose  of  it," 

The  property  involved  in  this  proceeding  is  property  wholly  within 
our  state.  It  passes,  subject  to  the  Transfer  Tax  Law  (Consol.  Laws, 
c.  60,  §§  220-245),  to  legatees  of  the  testatrix,  who  was  a  nonresi- 
dent. 

[3]  The  interpretation  of  a  federal  statute  adopted  by  the  courts 
of  this  state  must  be  followed  in  preference  to  an  opposite  interpreta- 
tion given  the  same  statute  by  a  sister  state.  Consequently  the. deduc- 
tion of  a  portion  of  the  federal  tax  contrary  to  the  rule  in  New  York 
is  erroneous.  The  Court  of  Appeals  has  similarly  held  that  the  trans- 
fer tax  assessed  in  other  states,  and  particularly  in  New  Jersey,  is 
not  a  proper  deduction  in  New  York.  Matter  of  Penfold,  216  N.  Y. 
171,  110  N.  E.  497,  Ann.  Cas.  1916A,  783,  citing  81  Misc.  Rep.  598, 
142  N.  Y.  Supp.  678. 

The  fifth  ground  of  appeal  was  that  in  arriving  at  a  proportionate 
amount  of  the  debts  personal  property,  whether  taxable  or  not  taxable, 
wherever  situated,  should  have  been  considered.    The  sole  New  Jer- 
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sey  deduction  allowed  to  which  exception  is  taken  is  the  amount  of  the 
■  federal  tax— $208,206.59 — and  it  has  been  disallowed  by  me  in  the 
third  ground  of  appeal.  This  disposition  obviates  the  necessity  of  the 
surrogate  passing  on  this  ground  of  appeal. 

[4]  The  remaining  ground  of  appeal  is  that  the  trustees'  and 
executors'  commissions  were  erroneously  computed.  As  to  the  exec- 
utor's commissions  the  appeal  is  denied,  as  the  executors  must  nec- 
essarily dispose  of  some  of  the  real  estate  to  pay  administration 
expenses  and  the  debts  of  the  estate.  They  are  given  a  power  of  sale 
and  presumably  must  exercise  the  same  to  the  extent  of  paying  the 
claims  against  the  estate.  Commissions  have  been  allowed  and  deduct- 
ed to  this  extent  only. 

[5]  As  to  the  trustees'  commissions  the  appeal  is  sustained.  There 
is  no  trust  created  under  the  will.  The  will  simply  gives  a  legal  life 
estate  with  remainders  over. 

Submit  order  remitting  report  to  appraiser  for  correction  in  accord- 
ance with  this  opinion. 


In  re  EARLY'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    May  25,  1920.) 

1.  Trusts  <S=»372(1) — ^Tnist  funds  must  be  traced  into  land  claimed  to  have 

been  purchased  therewith. 

In  order  to  follow  trust  money  Into  lands  and  impress  them  with  a 
trust,  the  money  must  be  distinctly  traced  and  clearly  proved  to  have 
been  invested  in  the  land. 

2.  Taxation  <3=»895(6)— Debt  due  from  estate  of  wife,  who  had  been  execu- 

trix, proper  deduction  for  transfer  tax. 

On  death  of  wife,  who  had  been  trustee  and  executrix  under  husband's 
will,  debt  due  from  wife's  estate  to  husband's  estate  and  legatees  under 
husband's  will  is  a  proper  deduction  for  transfer  tax  purposes. 

3.  Evidence  ^=>89— Presumption  of  fair  dealing  from  long  acquiescence  in 

administration. 

Children's  acquiescence  of  from  13  to  21  years  after  coming  of  age  in 
mother's  administration  of  trusts  for  children's  benefit  created  by  father's 
will  held  to  give  rise  to  a  presumption  of  fair  dealing  which  overrides 
any  presumption  of  wrongdoing  growing  out  of  the  trust  relations  of  the 
parties. 

4.  Taxation  ^=»866— Where  wife  invested  funds  of  husband's  estate  in  her 

own  name,  her  estate  was  not  liable  for  profits  in  transfer  tax  proceeding. 

Where  wife,  as  executrix  and  trustee  under  husband's  will,  mingled  the 
trust  funds  with  her  own  money  and  invested  it  in  real  estate  in  her  own 
name,  in  violation  of  Code  Olv.  Proc,  §  2664a,  but  in  so  doing  acted  with 
good  intentions  and  for  the  welfare  of  such  children,  who  alone  were 
beneficiaries  of  such  trusts,  and  where  such  children  had  for  many  years 
after  coming  of  age  acquiesced  therein,  the  court,  in  transfer  tax  pro- 
ceedings, on  wife's  death  leaving  no  heirs  or  creditors,  except  such  chil- 
dren, will  hold  wife's  estate  liable  merely  for  principal  of  husband's 
estate,  and  not  the  profits  arising  from  such  real  estate  transactions,  and 
to  save  the  estate  the  expense  will  accept  an  informal  account  by  admin- 
istrators, instead  of  requiring  one  capable  of  Judicial  settlement,  under 
section  2.510,  subd.  3,  and  section  2721. 
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5.  Trusts  <S=>183— Wife  as  trustee  not  chargeable  with  rent  of  property  vested 
in  beneficiaries. 

On  death  of  wife,  who  had  been  executrix  and  trustee  under  husband*^ 
will,  she  was  not  chargeable  with  rental  value  of  premises  used  as  & 
residence  by  hier  and  the  children,  who  were  sole  beneficiaries  of  the  trust, 
where  under  the  will  title  had  vested  in  the  children  on  their  reaching 
certain  age,  under  Real  Property  Law,  §  101;  the  wife's  authority  to 
collect  rent  and  income  having  then  ceased,  and  the  children  then  becom- 
ing tenants  in  common. 

In  the  matter  of  tiie  transfer  tax  on  the  estate  of  Mary  A.  Early, 
deceased.  On  application  to  exempt  property,  of  which  decedent  died 
seised  and  possessed,  from  a  transfer  tax.  Proceeding  remitted  to 
appraiser,  with  directions. 

See,  also,  107  Misc.  Rep.  425,  176  N.  Y.  Supp.  575. 

Charles  M.  Early,  of  New  York  City,  pro  se. 
Frederick  S.  Rauber,  of  New  York  City,  for  Agnes  C.  Early. 
Lafayette  B.  Gleason,  of  New  York  City  "(Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOLEY,  S.  This  is  an  application  to  exempt  from  a,  transfer  tax 
the  property  of  which  the  decedent  died  seised  and  possessed. 

In  this  particular  case  the  important  question  to  be  decided  is 
whether  all  or  any  part  of  profits  of  $125,000  alleged  to  have  been 
realized  on  the  investment  of  trust  funds  in  real  estate  purchased 
in  her  own  name  by  the  trustee  belong  to  her  legal  representatives  or 
are  the  property  of  the  beneficiaries  of  the  trust.  The  trust  moneys 
diverted  amounted  originally  to  about  $80,000.  It  is  the  query  pro- 
pounded, but  not  decided,  by  the  Court  of  Appeals  in  Holmes  v.  Gil- 
man,  138  N.  Y.  369,  385,  34  N.  E.  205,  20  L.  R.  A.  566,  34  Am. 
St.  Rep,  463,  as  to  the  respective  rights  of  the  parties,  where  the  funds 
are  mingled  if  the  estate  left  by  the  fiduciary  exceeds  the  trust  fund 
indebtedness. 

Mary  Early  died  intestate  on  the  23d  of  December,  1917.  She 
was  survived  by  two  sons  and  a  daughter,  her  only  heirs  at  law  and 
next  of  kin.  Letters  of  administration  upon 'her  estate  were  granted 
by  this  court  to  her  two  sons.  Upon  the  application  of  Charles  M. 
Early,  one  of  the  administrators,  an  order  designating  an  appraiser 
to  appraise  her  estate  under  the  transfer  tax  law  was  made  by  this 
court.  Subsequently  the  appraiser  filed  his  report  showing  that 
the  decedent  died  seised  of  certain  real  estate  which  he  reported  as 
subject  to  a  tax. 

Upon  an  appeal  by  the  administrator  from  the  order  entered  upon 
this  report,  an  order  was  made  by  my  learned  predecessor.  Surrogate 
Fowler  (107  Misc.  Rep.  425,  176  N.  Y.  Supp.  575),  remitting  the 
proceeding  to  the  appraiser  for  the  purpose  of  taking  testimony  in 
relation  to  the  claim  of  the  administrator  (1)  that  certain  real  property 
of  which  the  decedent  died  seised  was  purchased  with  funds  of  the 
estate  of  John  Early,  deceased;  (2)  that  the  decedent  was  indebted  to 
the  beneficiaries  under  the  last  will  of  John  Early  in  the  sum  of 
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$326,954.52 ,  (3)  that  the  decedent  was  indebted  to  Charles  M.  Early 
and  Agnes  C.  Early  in  the  sum  of  $32,175. 

In  accordance  with  the  provisions  of  that  order  additional  affidavits 
were  submitted  to  the  appraiser  and  testimony  taken  before  him. 
The  affidavits  and  testimony  were  filed  in  this  court  as  the  appraiser's 
supplemental  report.  From  such  affidavits  it  appears  that  John  Early, 
the  husban'd  of  the  decedent,  died  on  March  23,  1891,  and  was  sur- 
vived by  his  widow  and  three  children.  The  children  were  then  17, 
16,  and  12  years  of  age,  respectively.  He  gave  one-third  of  his 
residuary  estate  to  his  executors  and  trustees  in  trust  to  pay  the 
income  to  his  wife  during  her  life  and  upon  her  death  to  pay  the  prin- 
cipal to  his  children.  He  directed  his  executors  to  divide  the  re- 
maining two-thirds  into  as  many  shares  as  he  left  children,  to  hold 
one  of  the  shares  for  each  of  his  children,  and  to  pay  the  income  from 
such  share  to  the  support  and  education  of  each  child  until  he  or  she 
arrived  at  the  age  of  25  years,  when  the  principal  was  to  be  paid  over 
to  such  child. 

The  decedent  qualified  as  executrix  and  trustee  under  the  will  of 
her  husband  and  proceeded  to  administer  the  estate.  In  September, 
1892,  she  filed  an  inventory  in  this  court  showing  that  she  had  realized 
from  the  sale  of  the  business  conducted  by  him  at  the  time  of  his 
death  the  sum  of  $50,000  and  that  she  had  merchandise  on  hand  of 
the  value  of  $4,365.34.  There  were  certain  outstanding  accounts, 
however,  and  I  have  accepted  the  amount  collected  by  her,  as  stated 
by  her  administrator,  $27,984.08.  At  the  time  of  his  death  John 
Early  also  had  a  leasehold  interest  in  the  premises  No.  127  Reade 
street  and  was  seized  of  the  following  real  estate:  Nos.  1761  to 
1767  Park  avenue  and  No.  54  West  Forty-Sixth  street. 

The  decedent,  as  executrix  and  trustee  of  the  estate  of  John  Early, 
never  filed  an  account.  Abortive  proceedings  to  compel  her  to  do  so 
were  begun  in  1910  and  1914,  but  no  account  was  filed,  evidently 
because  the  mother  and  children  had  agreed  to  a  discontinuance  of  the 
proceedings.  In  1917  an  action  was  brought  in  the  Supreme  Couri 
by  Joseph  Early  to  compel  her  to  account,  but  she  died  while  the  ac- 
tion was  pending,  and  it  was  discontinued  subsequent  to  the  order  of 
Surrogate  Fowler  directing  the  taking  of  further  testimony. 

In  1894  she  purchased  in  her  own  name  the  premises  No.  582 
Seventh  avenue,  and  paid  in  cash  as  part  of  the  purchase  price  the  sum 
of  $2r,880.49.  Thereafter:,  until  1916,  she  purchased  in  her  own 
name  several  parcels  of  real  estate,  principally  in  the  city  of  New 
York,  the  net  market  value  of  which  at  her  death  was  $221,284.71. 

The  administrators  cojitend  that  this  real  estate  was  purchased 
in  part  or  wholly  with  the  trust  funds  of  the  estate  of  John  Early  and 
that  no  transfer  tax  is  due.  The  proof  submitted  to  the  appraiser, 
however,  does  not  show  that  the  decedent  used  the  funds  of  the  estate 
of  John  Early  for  the  purchase  of  any  of  the  parcels  of  real  estate. 
The  affidavit  of  Charles  M.  Early,*  one  of  the  administrators,  verified 
the  29th  day  of  July,  1919,  and  submitted  to  the  appraiser  upon  the 
supplemental  hearing,  alleges  that  the  decedent,  shortly  after  the  death 
of  John  Early,  opened  an  account  under  the  name  of  the  estate  of 
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John  E&rly  with  the  New  York  National  Exchange  Bank;  Aat  she 
continued  to  use  the  account  for  the  estate  until  September,  1892, 
when  she  opened  an  account  in  her  individual  name  in  the  Fifth 
Avenue  Bank  of  New  York  City,  and  that — 

"Fr(Hn  and  after  September,  1892,  all  funds  received  and  paid  for  the  ac- 
count of  the  John  Early  estate  passed  through  her  individual  account  in  the 
Fifth  Avenue  Bank." 

In  the  schedules  attached  to  the  affidavit  submitted  by  this  ad- 
ministrator it  appears  that  the  payment  for  the  first  piece  of  real 
estate  purchased  by  her  in  1894  was  made  from  funds  in  the  United 
States  Trust  Company,  and  that  payments  for  the  parcels  subsequently 
purchased  by  her  were  made  either  from  funds  in  that  trust  company, 
or  from  the  proceeds  of  mortgages  on  real  estate  already  held  by  her, 
or  the  proceeds  of  sale  of  such  real  estate.  The  papers  constituting 
the  appraiser's  original  and  supplemental  reports  do  not  contain  any 
allegation  or  proof  that  the  funds  to  her  individual  credit  in  the  Unit- 
ed States  Trust  Company  belonged  to  the  estate  of  John  Early. 

[1]  In  order  to  follow  money  into  lands  and  impress  the  latter 
with  a  trust,  the  money  must  be  distinctly  traced  and  clearly  proved 
to  have  been  invested  in  the  land.  There  must  be  a  direct  and  unbrok- 
en connection  between  the  two.  The  funds  must  be  "ascertained, 
traced  and  identified."  There  is  no  presumption  that  a  trust  fund  in 
the  hands  of  a  fiduciary  for  many  years  and  undisposed  of  at  death  is 
part  of  his  estate.  Ferris  v.  Van  Vechten,  73  N.  Y.  113;  Cavin  v. 
.Gleason,  105  N.  Y.  256,  11  N.  E.  504:  Matter  of  Hicks,  170  N.  Y. 
195,  198,  63  N.  E.  276;  Rastetter  v.  Hoenninger,  214  N.  Y.  66,  74, 
108  N.  E.  210;  JaflFe  v.  Weld,  155  App.  Div.  110,  139  N.  Y.  Supp. 
1101.  As  the  administrator  has  not  proved  that  the  real  estate  held 
by  the  decedent  was  purchased  with  funds  of  the  estate  of  John  Early, 
deceased,  such  real  estate  will  not  be  presumed  to  be  held  in  trust 
for  the  legatees  under  the  will  of  John  Early.  Indeed  the  administra- 
tor does  not  claim  all  the  property  as  belonging  to  the  John 'Early 
estate,  but  he  has  elected  to  treat  the  amount  due  the  estate  of  John 
Early  as  a  debt  by  setting  forth  the  amount  alleged  to  be  due  in  his 
affidavit  and  transfer  tax  schedules  (Schedule  B  3). 

[2]  The  debt  due  from  the  estate  of  Mary  Early  to  the  estate  of 
John  Early  and  to  the  latter's  legatees  under  his  will  is  a  proper  de- 
duction herein.  Matter  of  Wheeler,  115  App.  Div.  616,  100  N.  Y. 
Supp.  1044:  Matter  of  Westurn,  152  N.  Y.  93,  46  N.  E.  315. 

An  examination  of  the  account  filed  reveals  that  only  about  $80,- 
000  worth  of  real  estate  had  been  purchased  by  the  executrix  between 
1891  and  1904,  when  the  trust  terminated.  During  the  following  13 
years,  until  her  death,  the  further  sum  of  $125,000  was  invested  in 
property  by  her.  Charles  Early  became  21  in  1896,  his  brother  in 
1895,  and  his  sister  in  1900.  The  beneficiaries  lived  with  their  mother 
— Charles  and  his  sister  lived  with  her  up  to  the  time  of  her  death. 
They  knew  of  the  various  investments,  and  although  the  latter  might 
have  been  illegal  and  contrary  to  the  will  of  their  father,  the  knowledge 
of  the  children,  and  particularly  the  accurate  knowledge  of  Charles 
Early,  as  revealed  by  his  testimony,  and  the  fact  that  he  has  been 


Digitized  by 


Google 


Sur.  Ct.)  IN  RB  EARLY'S  ESTATE  541 

(182  N.T.S.) 

an  attorney  at  law  since  1899,  convince  me  that  they  were  fully  aware 
of  the  way  their  mother  handled  the  estate,  and  are  responsible  for 
the  result.  Unerich  v.  Ungrich,  131  App.  Div.  24,  29,  115  N.  Y.  Supp.. 
413.    Charles  Early,  in  one  of  his  letters  in  the  record,  said: 

"For  many  years  I  have  assisted  my  mother  In  the  management  of  her  af- 
fairs." 

[3]  The  children  had  helped  in  obtaining  money  to  finance  part 
of  these  transactions,  Uiey  permitted  her  to  collect  the  rents,  and 
they  are  therefore  bound  by  her  acts  and  conduct.  In  this  case  there 
was  an  acquiescence  by  the  children  of  at  least  13  years,  and  in  the 
case  of  Charles  Early  of  21  years,  after  coming  of  age.  From  long 
silence  "there  is  a  presumption  of  fair  dealing,  which  overrides  any 
presumption  of  wrongdoing  growing  out  of  the  trust  relation  of  the 
party."  Geyer  v.  Snyder,  140  N.  Y.  394,  402,  35"  N.  E.  784,  786; 
Barry  v.  Lambert,  98  N.  Y.  300,  50  Am.  Rep.  677.  See,  also,  the  ex- 
cellent opinion  of  Ketcham,  S.,  in  Matter  of  Union  Trust  Company, 
86  Misc.  Rep.  394,  149  N.  Y.  Supp.  324,  affirmed  219  N.  Y.  514,  114 
N.  E.  1057. 

It  is  the  law  that  a  trustee  shall  not  invest  fiduciary  funds  in  his 
own  name  and  that  he  shall  not  mingle  the  funds  of  a  trust  with  his 
own  or  the  funds  of  another  trust.  These  rules  have  been  strengthen- 
ed by  the  recent  enactment  of  section  2664a,  C.  C.  P.,  making  such 
acts  criminal  Anderson  v.  Fry,  123  App.  Div.  46,  60,  107  N.  Y.  Supp. 
916,  affirmed  194  N.  Y.  515,  87  N.  E.  1114;  Shiverick  v.  Bonsall, 
185  App.  Div.  338,  173  N.  Y.  Supp.  90.  Mrs.  Early's  conduct  as  trus- 
tee in  doing  so  was  improper  and  illegal,  but  she  seems  to  have  acted 
with  good  intentions  and  for  the  welfare  of  her  family.  Mrs.  Early 
admittedly  possessed  a  large  amount  of  cash  in  1891  when  she  took 
over  her  husband's  estate.  Mrs.  Early  also  had  a  separate  income  from 
certain  property  owned  by  her  personally  in  Fifteenth  street  and  ad- 
mitted by  Charles  Early  not  to  be  part  of  his  father's  estate.  It  is 
stated  by  him  that  the  amount  of  rents  collected  by  her  from  this  prop- 
erty alone  amounted  to  $9,436.46. 

The  surplus  income  of  Mrs.  Early  from  her  share  of  John  Early's 
estate,  and  her  other  funds,  went  with  any  moneys  that  might  have 
been  used  from  the  trust  estate  into  the  properties  held  by  her  at  the 
time  of  her  death.  She  was  a  thrifty  woman  and  singularly  success- 
ful in  her  business  operations.  She  made  no  will  in  favor  of  stran- 
gers, but  permitted  all  the  property  to  pass  in  equal  shares  to  her  chil- 
dren. If  it  were  not  for  the  transfer  tax  to  be  collected,  the  issues 
here  would  be  academic,  as  the  creditors  of  Mary  Early,  the  legatees 
of  John  Early,  and  the  heirs  and  next  of  kin  of  Mary  Early  are  the 
same  persons,  and  all  the  property  of  both  estates  is  now  vested  in 
them. 

[4]  In  view  of  the  facts  stated,  I  have  adopted  the  rule  here  that 
Mary  Early,  as  executrix,  was  liable  for  the  principal  of  her  husband's 
estate,  and  not  for  the  profits  arising  from  her  real  estate  operations. 
In  Holmes  v.  Oilman,  138  N.  Y.  369,  378,  379,  34  N.  E.  205,  207 
(20  L.  R.  A.  566,  34  Am.  St.  Rep.  463),  the  court  said : 
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"Where  moneys  have  been  misapplied  and  have  been  used  as  a  portion  of  a 
larger  amount  which  has  been  Invested  In  other  property,  the  property  thus 
acqnired  does  not  as  a  whole  belong  to  the  owner  of  the  moneys  misapplied. 
It  does  not  belong  to  him  because  it  has  not  been  purchased  or  acquired  solely 
with  his  money  or  funds,  and  hence  it  is  that  such  property  is  held  charged 
with  a  lion  at  least  to  the  amount  of  the  trust  funds  invested  In  it." 

*'If  money  to  which  one  person  is  legally  or  equitably  entitled  Is  wrongfully 
mingled  by  another  with  money  of  his  own,  so  that  the  whole  forms  one  in- 
distinguishable mass,  two  courses  are  open  to  him  who  is  wronged:  (1)  He 
may  assert  an  equitable  lien  on  the  entire  fund  for  the  amount  of  his  money ; 
or  (2)  he  may  daim  that  the  delinquent  is  holding  for  him  ♦  *  •  a  portion 
of  the  commingled  fund  proportionate  to  his  contribution  thereto."  Ma<lison 
Trust  Co.  V.  Carnegie  Trust  Co.,  167  App.  Div.  21,  152  N.  Y.  Supp.  517,  520. 

In  Bushe  v.  Wright,  118  App.  Div,  320,  328,  103  N.  Y.  Supp.  410, 
415  (Laughlin,  J.),  the  court  said: 

"He  at  most  had  a  claim  for  an  accounting,  with  possibly  the  right  to  have 
part  of  the  amount  found  due  declared  a  lien  on  the  lands  purchased  by  the 
deceased  executor  in  his.  own  name  individually  with  trust  funds." 

This  court  must  therefore  separate  her  personal  estate,  upon  which 
a  tax  is  justly  due  the  state,  from  the  amount  due  her  husband's  es- 
tate. The  financial  statement  of  the  indebtedness  filed  is  not  in  the 
form  required  for  an  account  by  the  Code  or  by  the  practice  of 
this  court.  Detailed  items  of  receipts  and  disbursements  are  not 
given,  and  because  of  the  fact  that  the  previous  order  did  not  require 
the  appraiser  to  report  his  findings,  the  burden  of  analyzing  the  ac- 
counts, covering  a  period  of  26  years,  and  making  conclusions,  has 
been  placed  upon  the  court.  The  administrators  might  properly  be 
directed  to  file  an  account  of  the  acts  and  conduct  of  Mary  Early  in 
form  capable  of  judicial  settlement.  Section  2510,  subd.  3,  C.  C.  P.; 
section  2721,  C.  C.  P. 

I  have  decided,  however,  in  order  to  save  the  expense  of  an  ac- 
counting to  the  estate  and  to  terminate  this  long  litigation,  to  accept 
the  informal  account  filed  by  the  administrator  in  the  transfer  tax  pro- 
ceeding (Exhibit  D,  July  31,  1919).  It  recites  that  the  .principal  to 
be  accounted  for  is  $136,349.45.  I  have  allowed  as  correct  the  amount 
of  her  inventory,  $54,365.34,  and  additional  assets  received  by  Mrs. 
Early,  $27,984.(fe.  From  this  amount  I  have  disallowed  the  sum  of 
$10,000— realized  in  1905  upon  mortgage  on  Nos.  582-584  Seventh 
avenue — and  the  further  sum  of  $43,000  realized  in  1911  from  the 
proceeds  of  the  mortgage  on  property  Nos.  200-202  West  Thirty- 
Ninth  street.  These  items,  really  profits,  are  not  proper  surcharges, 
because  the  properties,  as  shown  elsewhere  in  this  opinion,  are  not 
deemed  to  be  the  properties  of  the  estate  of  John  Early,  and  the 
theory  adopted  by  the  court  is  that  the  principal  of  the  trust  fund  and 
interest  are  to  be  allowed  as  a  claim  against  the  estate.  In  this  case, 
however,  the  income  far  exceeded  legal  interest  on  the  corpus  of  the 
estate.  Price  v.  Holman,  135  N.  Y.  124,  133,  32  N.  E.  124;  Ungrich 
V.  Ungrich,  supra;  English  v.  Mclntyre,  29  App.  Div.  439,  447,  51 
N.  Y.  Supp.  697.  The  elimination  of  these  items  reduces  the  princi- 
pal of  the  estate  with  which  Mrs.  Early  was  chargeable  to  $83,349.45. 

[6]   In  the  same  exhibit  the  revised  net  income  of  the  estate  from 
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1891  to  1917  is  stated  to  be  $332,034.05.  This  amount  is  excessive. 
There  should  be  deducted  the  charge  against  Mrs.  Early  for  reasonable 
value  of  the  rental  of  the  premises  No.  54  West  Forty-Sixth  street 
at  the  rate  of  $2,800  per  year,  or  approximately  $74,900.  This  parcel 
had  been  the  home  of  John  Early  and  his  family,  and  after  his  death 
was  occupied  by  his  widow  and  her  children.  His  will  gave  the 
household  furniture  to  her.  Charles  Early  resided  there  from  1891  up 
to  the  time  of  his  mother's  death.  When  he  reached  the  age  of  25, 
in  the  year  1900,  he  became  entitled  under  the  will  of  his  father  ta 
a  two-ninths  interest  in  all  the  property.  His  sister  and  brother 
likewise  became  entitled  to  the"  same  share  upon  arriving  at  that  age. 
Under  Real  Property  Law  (Consol.  Laws,  c.  50)  §  101,  a  two-thirds 
interest  in  the  home  and  the  other  real  estate  left  by  the  father  vested 
in  fee  in  the  children  at  that  time.  The  authority  of  the  executrix 
to  collect  rents  and  income  for  them  was  terminated  therefore  in 
1904,  when  the  youngest  child  reached  25.  Manice  v.  Manice,  43  N. 
Y.  303,  362;  Matter  of  Murray,  124  App.  Div.  548,  108  N.  Y.  Supp. 
1047.  Thereafter  the  children  became  tenantis  in  common,  and  the 
mother  is  not  accountable  as  executrix  for  rent.  Fogarty  v.  Stange, 
72  Misc.  Rep.  225,  129  N.  Y.  Supp.  610.  The  item  of  rental  of  the 
home  which  the  children  occupied  with  their  mother  would  not  be 
allowed  as  a  debit  upon  a  proper  accounting  and  must  be  disallowed 
here. 

Charles  Early  has  credited  his  mother  with  board  of  himself  and  the 
other  children  at  the  rate  of  $10  a  week  during  a  portion  of  the  time,, 
and  $12  a  week  for  the  remainder.  Such  items  are  wholly  approxima- 
tions. I  have  decided,  however,  not  to  disturb  these  amounts  credited 
to  Mrs-.  Early,  although  I  have  no  doubt  that  they  are  very  inadequate,, 
and  do  not  represent  a  fair  share  of  the  expenses  of  maintaining  the 
household.  The  disallowance  of  this  item  from  the  charges  against 
decedent  necessitates  a  revision  of  income  paid  or  credited  to  the  lega- 
tees under  the  will  of  John  Early  by  deducting  their  share — two-thirds 
•f  $74,900,  or  approximately  $49,933.33— from  $90,291/46  (the  amount 
stated  in  the  account),  which  makes  the  corrected  revised  net  in- 
come due  from  Mary  Early  to  the  estate  of  John  Early,  $40,358.13. 

The  item  "Additions  to  Capital,"  in  the  sheet  described  as  "Revised 
Summary  .Statement,"  amounting  to  $27,500  for  the  years  1892,  1893, 
and  1894,  is  an  approximation  only  by  Charles  Early,  without  sup- 
porting evidence  in  the  books  or  accounts  of  the  decedent  and  may  be 
also  a  duplication  of  a  similar  item  already  allowed  in  the  capital  ac- 
V  count.  This  item  is  disallowed.  The  item  (Exhibit  D,  Schedule  I)  of 
$14,208.91,  under  "Surcharges,"  described  as  "Loss  of  Income,  200- 
202  West  Thirty-Ninth  Street,"  is  also  disallowed  as  improper.  The 
item  "Depreciation  in  Cost,  200-202  West  Thirty-Ninth  Street," 
amounting  to  $45,275,  is  also  disallowed.  This  property  was  pur- 
chased in  1911,  with  the  knowledge  of  Charles  Early  and  the  other 
children,  and  he  attended  the  closing  of  title.  Ungrich  v.  Ungrich, 
131  App.  Div.  24,  115  N.  Y.  Supp.  413;  Id.,  141  App.  Div.  485,  126 
N.  Y.  Supp.  419,  affirmed  207  N.  Y.  662,  100  N.  E.  1134.  I  have  al- 
ready pointed  out  that  the  rule  applied  by  the  court  is  that  the  principal 
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of  the  trust  and  the  balance  of  income  are  the  test  of  liability.  Any 
losses  or  profits  are  not  to  be  considered.  The  items  of  interest  under 
the  heading  "Surcharges,"  amounting  to  $2,170,  are  allowed. 

No  credit  has  been  given  Mrs.  Early  by  her  son  for  commissions 
for  acting  as  executrix  of  John  Early.  On  the  administrator's  own 
statement,  these  commissions  would  amount  to  $9,000.  I  have,  how- 
ever, disregarded  this  item. - 

The  additional  claim  of  $30,000  made  by  Charles  Early  for  mort- 
gage on  premises  No.  54  West  Forty-Sixth  street  is  disallowed,  as 
having  already  been  allowed  in  the  capital  account  (Schedule  I,  Ex- 
hibit D,  "Principal  Account  Receipts").  With  the  elimination  of  the 
items  disallowed  by  me,  the  summary  statement  of  indebtedness  of 
Mary  Early's  estate  to  John  Early's  estate  would  be  as  follows : 

PriBcipal 183^9.45 

Income    40,358.13 

Interest  (items  allowed)  2,170.00 

Total  due  estate  of  John  Early $125,877.58 

The  net  amount  of  the  estate-  of  Mary  Early  was  valued  by  the  ap- 
praiser at 234^250.05 

The  net  amount  subject  to  tax,  transferred  to  the  heirs  and  dis- 
tributees of  Mary  Early,  therefore,  would  be  the  difference,  ap- 
proximately     $108^872.47 

The  amount  of  indebtedness  allowed  as  a  deduction  is  fair  to  both 
the  state  and  the  beneficiaries,  for  it  exceeds  the  equities  in  1916  (be- 
fore the  reduction  of  the  mortgages)  of  the  parcels  covered  by  Mrs. 
Early's  own  declaration  of  trust  made  in  writing  at  that  time. 

The  proceedings  will  be  remitted  to  tfie  appraiser,  for  the  purpose 
of  revising  his  report  in  accordance  with  this  opinion. 
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PEOPLE  ex  reL  CASSIDY  y.  LAWES,  Warden. 

(Supreme  Ck>iirt,  Special  Term,  Rensselaer  County.    June  15,  1920.) 

Habeas  corpus  ^=>3— Prisoner's  imbecility  cannot  be  urged  for  first  time  on 
habeas  corpus  as  depriTing:  trial  court  of  Jurisdiction. 

Under  Ck)de  Civ.  Proc.  §  2082,  habeas  corpus  will  not  lie  to  obtain  the 
release  of  one  convicted  of  murder,  on  the  ground  that  Penal  Law,  ft 
1120,  providing  that  a  person  cannot  be  tried  or  punished  for  crime 
while  an  Imbecile,  deprived  the  trial  court  of  Jurisdiction,  because  the 
accused  was  an  imbecile,  even  though  such  imbecility  is  admitted  by  de- 
murrer of  the  Attorney  Qeneral,  where  the  fact  of  ImbeciUty  was  not  dis- 
closed in  the  trial  court;  the  prisoner's  remedy  being  by  application  to 
the  court  for  new  trial,  or  to  the  executive  for  a  pardon,  and  Mental  De- 
ficiency Law,  §  24a,  not  applying. 

Habeas  corpus  by  the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Patrick  Cassidy,  against  Lewis  E.  Lawes,  Warden  of  Sing 
Sing  Prison.    Petition  dismissed. 

James  J.  Barry,  of  Schenectady,  and  Thomas  J.  O'Neill,  of  New 
York  City,  for  relator. 

Charles  D.  Newton,  Atty.  Gen.,  and  Francis  Martin,  Dist.  Atty.,  of 
New  York  City,  for  defendant. 

HOWARD,  J.  The  agent  and  warden  of  Sing  Sing  Prison,  in  his 
return  to  the  writ  of  habeas  corpus  herein,  states  as  follows : 

"That  the  said  Cassidy  was  received  in  Sing  Sing  Prison  on  the  25th  day  of 
January,  1919,  under  a  Judgment  of  conviction  of  the  Supreme  Court,  in  and 
for  Bronx  county,  of  the  crime  of  murder  in  the  first  degree,  a  copy  of  which 
Judgment  is  hereto  annexed,  marked  'A.'  That  the  cause  of  the  imprisonment 
of  said  James  P.  Cassidy  is  the  aforesaid  Judgment." 

Section  2032  of  the  Code  nf  Civil  Procedure  commands  the  court 
to  dismiss  a  writ  of  habeas  corpus  if  it  appears  that  the  prisoner  is  de- 
tained "by  virtue  of  the  final  judgment  or  decree  of  a  competent  tri- 
bunal, of  civil  or  criminal  jurisdiction."  The  competency  of  the  tri- 
bunal which  tried  and  sentenced  the  prisoner  is  not  questioned  in  this 
proceeding,  but  its  jurisdiction  to  proceed  with  the  trial  of  an  imbecile, 
such  as  Cassidy  is  alleged  to  be,  is  challenged. 

When  a  prisoner  is  brought  before  the  court  under  a  writ  of  habeas 
corpus,  and  the  return  shows  that  he  is  held  by  virtue  of  a  final  judg- 
ment of  a  competent  tribunal,  the  court  will  incfuire  with  "remorseless 
energy,"  as  Judge  Vann  puts  it,  into  the  jurisdiction  of  the  tribunal. 

The  prisoner,  in  this  case,  was  tried,  convicted,  and  condemned  to 
death  in  the  Supreme  Court  in  Bronx  county.  This  is  not  disputed, 
and  it  is  not  disputed  that  the  tribunal  was  properly  constituted  and 
convened.  But  the  relator  contends  that  section  1120  of  the  Penal 
Law  (Consol.  Laws,  c.  40)  deprived  the  court  of  jurisdiction  to  try 
Cassidy.    The  particular  clause  of  that  section  relied  upon  reads : 

"A  person  cannot  he  tried,  sentenced  to  any  punishment  or  punished  for  a 
crime  while  he  is  in  a  state  of    •    •    •    imbecility." 

'or  othtT  cases  see  same  topic  6  KBT-NUMBBK  In  all  Key-Numbered  Digests  A  Indexes 
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The  demurrer  interposed  by  the  Attorney  General  practically  ad- 
mits that  Cassidy  was,  at  the  time  of  the  trial,  and  always  had  been, 
an  imbecile.  The  district  attorney  of  Bronx  county  has  not  demurred 
10  the  traverse,  and  has  not,  therefore,  admitted  Cassidy's  imbecility. 
In  fact,  he  vigorously  disputes  it.  But  assuming,  for  the  sake  of  this 
discussion,  that  Cassidy  is  now,  and  was  at  the  trial,  an  imbecile ;  that 
fact,  disclosed  now^  for  the  first  time,  but  concealed  from  the  court 
at  the  trial,  did  not  rob  the  court  of  the  power  to  act  at  the  time  it 
did  act.  The  prisoner  came  into  court  under  the  guidance  of  his  at- 
torney, submitted  to  the  jurisdiction  of  the  tribunal,  interposed  his  de- 
fense, was  convicted  and  took  his  appeal  from  the  judgment  of  convic- 
tion. Now,  nearly  17  months  afterwards,  he  contends,  through  an- 
other attorney,  that  the  court  had  no  jurisdiction  to  proceed  with  the 
trial,  for  the  reason  that  he  was  a  child  in  intellect,  although  a  man 
in  appearance,  bulk,  and  stature.  Such  a  contention  is  intolerable. 
To  sanction  such  a  practice  would  make  a  mockery  of  the  highest 
judicial  tribunals. 

*'Want  of  jurisdiction  is  want  of  power  to  proceed."  But  there  was 
no  want  of  power  to  proceed.  The  Supreme  Court  had  jurisdiction  of 
the  offense  in  this  case  and  of  the  prisoner ;  this  is  conceded.  It  also 
had  the  power  and  it  was  its  duty  to  proceed,  unless  the  mental  defect 
of  the  prisoner  was  brought  to  the  attention  of  the  court  and  estab- 
lished by  competent  proof.  The  naked  assertion  of  the  prisoner's  im- 
becility at  this  time,  or  the  mere  admission  of  it  by  the  Attorney  Gen- 
eral in  this  proceeding,  is  not  sufficient  to  undermine  tKe  jurisdiction 
of  the  trial  court  and  render  the  trial  a  nullity.  People  ex  rcl.  Scharff 
V.  Frost,  198  N.  Y.  110,  91  N.  E.  376,  139  Am.  St.  Rep.  801. 

The  decision  by  the  Court  of  Appeals  in  People  ex  rel.  Scharff  v. 
Frost,  supra,  is  absolufely  conclusive.  To  fly  in  the  face  of  that  recent 
and  well-considered  adjudication  would  be  both  futile  and  disrespect- 
ful. Following  that  case,  it  must  be  held  that  the  trial  court  had  ju- 
risdiction to  pronounce  judgment,  and,  having  reached  that  determi- 
nation, this  court  can  inquire  no  further.  People  ex  rel.  Hubert  v. 
Kaiser,  206  N.  Y.  46,  99  N.  E.  195. 

But,  notwithstanding  these  well-settled  principles,  which  regulate  the 
right  to  habeas  corpus,  the  relator  seeks  to  invoke  a  new  statute,  one 
which  has  been  enacted  since  the  trial  of  Cassidy,  and  which,  as  the 
relator  contends,  inures  to  the  benefit  of  the  prisoner.  It  is  chapter 
633  of  the  Laws  of  1919  (Consol.  Laws,  c.  71),  known  as  the  Mental 
Deficiency  Law,  and  particularly  section  24a  of  that  act.  It  reads  as 
follows : 

"Any  person  alleged  to  be  mentally  defective  within  the  meaning  of  this 
chapter  arraigned  on  a  criminal  charge  may  be  committed  before  or  atcer 
trial  or  conviction  in  a  hospital  or  other  suitable  place  selected  by  the  state 
commission  for  mental  defectives  where  such  a  detention  hospital  has  not 
been  provided  or  a  hospital  designated  to  receive  them  by  the  county  or  local 
authorities  of  any  municipality  for  a  period  not  to  exceed  ten  days,  for  ex- 
amination  as  to  his  mental  and  physical  condition,  by  any  court  or  magistrate.*' 

As  I  comprehend  the  scope  and  character  of  the  Mental  Deficiency 
Law,  it  is  not  applicable  at  all  to  conditions  of  this  kind,  and  does  not 
in  fact  fit  the  circumstances  of  this  case.     Section  24a  is  not,  in  my 
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'opinion,  available  to  the  defendant  at  this  point,  either  upon  habeas 
corpus  or  otherwise. 

The  relator's  attorney  is  undoubtedly  sincere  in  his  contention  that 
the  prisoner  is  only  a  child,  and  that  .his  imbecility  should  have  been 
interposed  as  a  defense  at  the  trial.  He  considers  that  the  failure  to 
do  this  resulted  in  a  great  miscarriage  of  justice,  and  he  is  striving 
with  commendable  zeal  to  extricate  his  client  from  his  perilous  predica- 
ment. But  the  relator  has  mistaken  his  remedy.  In  almost  every  con- 
ceivable instance  of  alleged  wrong  there  is  a  legal,  regular  route  to 
relief.  When  there  is  such  a  route,  it  should  be  pursued.  There  is  no 
need  to  attempt  to  employ  a  doubtful  remedy,  when  specific  redress 
is  provided. 

If  the  relator's  counsel  i&  correct  in  his  statement  of  facts,  Cassidy 
is  an  imbecile.  He  has  no  mind  that  can  commit  a  crime.  He  is  only 
a  child.  This  was  not  known  at  the  time  of  the  trial.  It  has  been  dis- 
covered since.  If  this  contention  can  be  substantiated  by  sufficient 
proof,  a  perfect  basis  for  a  new  trial  on  the  grounds  of  newly  dis- 
covered evidence  is  established.  If  a  motion  for  this  relief  were  made 
in  the  proper  department,  the  First  department,  it  would  seem  that  it 
ought  to  be  granted.  But  that,  of  course,  is  for  the  justice  to  say  to 
whom  the  application  is  made. 

A  motion  for  a  new  trial  would  be  one  of  the  regular  channels,  es- 
tablished by  law,  through  which  the  prisoner  might  seek  relief.  Fail- 
ing in  this,  then  again  the  law  provides  another  avenue.  It  is  the  exec- 
utive. The  Governor  is  vested  with  unlimited  power  to  rescue  this 
alleged  feeble-minded  creature  from  the  electric  chair.  He  is  clothed 
with  plenary  authority  to  inquire  into  the  mental  condition  of  the  pris- 
oner. He  can  determine  absolutely,  as  far  as  expert  skill  can  assist  him, 
whether  Cassidy  is  an  adult  or  a  child.  If  the  condemned  man  is  a 
child  mentally,  only  8  years  of  age,  the  Governor  will,  of  course,  in- 
tervene. There  can  be  no  doubt  of  this.  In  this  way  the  prisoner 
will  escape  the  death  penalty,  and, the  same  result  will  be  accomplished 
as  though  the  court  were  to  intervene;  for,  in  any  event,  the  pris- 
oner cannot  be  discharged  from  custody,  and  must  be  confined  in  an 
institution  for  the  feeble-minded. 

These  two  methods  of  procedure  are  regular ;  they  are  certain ;  they 
are  ample.  It  is  needless  to  resort  to  habeas  corpus,  even  were  habeas 
corpus  available.  But  the  writ  cannot  be  employed  in  this  instance, 
and  the  petition  must  be  dismissed. 


(192  App.  DIv.  201) 

PEOPLE  V.  HENRY  MAILLARD,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department    May  28,  1920.) 

1.  Municipal  corporations  ^=>630 — Sanitary  Code  lias  force  of  legislative  act 
and  violation  punishable  as  misdemeanor. 

Provisions  of  the  Sanitary  Code  of  the  Board  of  Health  of  New  York 
City  have  the  same  force  and  effect  as  though  enacted  by  the  Legislature^ 
and  under  the  city  charter  one  who  violates  tlie  same  is  guilty  of  a  mis- 
demeanor  and  punishable  accordingly. 

^S9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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2.  Food  <S»23-*Vioiatioiis  of  Sanitary  Code  prndshalde  by  more  than  10  dayiT 

imprisonnieiit  and  $10  fine. 

Punishment  for  one  violating  section  163  of  Sanitary  Code  of  the  Board 
of  Health  of  the  City  of  New  York,  or  other  provision  tiiereof,  may  ex- 
ceed a  fine  of  $10,  or  10  days'  imprisonment,  or  both,  notwithstanding 
New  York  City  Ordinances,  c  27,  §  10,  in  view  of  Greater  New  York 
Charter,  §§  1172,  1222,  1262,  Code  Cr.  Proc.  |  6,  and  Penal  Law,  SI  1740, 
1937. 

3.  Food  ^^^1— Classiflcatioo  of  candy  as  vegetable  by  Sanitary  Code  not  un- 

reasonable. 

Sanitary  Code  of  the  Board  of  Health  of  New  York  City,  |  163,  classify- 
ing human  food,  Is  not  unreasonable  and  nnoonstitiitloinal  because  it 
classifies  candy  as  a  vegetable. 

4.  Food  ^^1— Provision  of  Sanitary  Code  prohibiting  sale  of  in^Hroper  food 

within  police  power. 

Sanitary  Code  of  the  Board  of  Health  of  the  City  of  New  York,  f  163, 
prohibiting  the  sale  of  unsound  and  unwholesome  food,  is  within  the  po- 
lice power  of  the  enacting  body. 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

Henry  Maillard,  Incorporated,  was  convicted  of  a  violation  of  the 
Sanitary  Code  of  the  City  of  New  York,  and  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

James  J.  Walker,  of  New  York  City  (Warren  Leslie,  of  New  York 
City,  on  the  brief),  for  appellant. 

John  P.  O'Brien,  Corp.  Counsel,  Robert  S.  Johnstone,  Asst.  Dist. 
Atty.,  and  Edward  Swann,  Dist  Atty.,  all  of  New  York  City  (William 
A.  Walling,  of  New  York  City,  of  counsel,  and  John  F.  O'Brien,  of 
New  York  City,  on  the  brief),  for  the  People. 

MERRELL,  J.  The  defendant  is  a  domestic  corporation  engaged 
in  the  manufacture  and  sale  of  confectionery  in  the  borough  of 
Manhattan,  city  of  New  York,  and  has  been  convicted  in  the  Court 
of  Special  Sessions  of  the  City  of  New  York  of  a  violation  of  section 
163  of  the  Sanitary  Code  of  the  Board  of  Health  of  said  city.  The 
section  of  the  Sanitary  Code,  for  a  violation  of  which  the  defendant 
has  been  convicted,  provides  as  follows: 

"Sec.  1(W.  No  meat,  regetables,  or  milk,  not  being  then  healthy,  fresh,  sound, 
wholesome,  or  safe  for  human  food  or  Uie  meat  of  any  animal  that  died  oy 
disease  or  accident,  shall  be  brought  Into  the  City  of  New  York  or  held,  kept, 
olfered  for  sale,,  or  sold  as  such  food,  or  kept  or  stored,  anywhere  in  said 
city.  The  term  'meat,'  as  herein  used,  shaU  include  fish,  birds,  eggs,  and 
towl;  the  term  'vegetablQs'  shall  include  any  product,  substance,  or  article 
used  as  and  for  human  food  other  than  milk  or  meat;  the  term  'not  sound' 
shall  Include  any  vegetable  that  is  wormy.  For  the  purpose  of  this  section, 
any  meat,  vegetables,  or  milk  in  possession  of,  or  held,  kept,  or  offered  for 
sale  by,  a  dealer  in  food,  shaU,  prima  facie,  be  deemed  to  be  held,  kept,  and 
offered  for  sale  as  human  food.'* 

[1]  The  provisions  of  the  Sanitary  Code  have  the  same  force  and 
effect  as  though  enacted  by  the  Legislature  of  the  state,  and  under  the 
provisions  of  the  New  York  charter  one  who  violates  the  same  is 
guilty  of  a  misdemeanor  and  punishable  accordingly.    The  defendant 

^=>For  other  cases  see  same  topic  A  KBY-NXJMBER  in  all  Key-Numbered  Digests  A  Indexes 
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appellant  asks  reversal  of  the  judgment  of  conviction  herein  on  the 
ground  that  said  judgment  is  against  the  weight  of  the  evidence.  A 
careful  examination  of  the  evidence  has  convinced  us  that  the  trial 
court  was  amply  justified  in  holding  the  defendant  guilty  of  a  viola- 
tion of  said  section  of  the  Sanitary  Code,  which  has  been  duly  made 
and  constituted  an  ordinance  of  the  city  of  New  York. 

[2]  The  defendant  appellant  further  contends  that  the  sentence 
and  judgment  imposed  upon  it  was  erroneous,  and  insists  that  punish- 
ment for  a  violation  of  an  ordinance  of  the  city  cannot  exceed  a  fine 
of  $10,  or  10  days'  imprisonment,  or  both.  I  think  such  contention 
is  without  merit.  By  section  1172  of  the  New  York  Charter  (Laws 
1901,  c.  466)  it  is  provided  that— 

"Any  violation  of  aaid  Sanitary  Code  shall  be  treated  and  pimiahed  as  a  mis- 
demeanor." 

A  similar  provision  appears  .in  section  1222  of  said  charter,  and 
by  section  1262  of  the  charter  it  is  declared  that  a  willful  violation  of 
any  order  or  regulation  of  the  board  of  health  is  a  misdemeanor, 
and  that  the  person  guilty  thereof  "shall  be  liable  to  indictment  and 
punishment  as  for  a  misdemeanor."  By  virtue  of  these  provisions 
of  the  New  York  charter  there  can  be  no  doubt  as  to  what  the  Legisla- 
ture intended.  The  Sanitary  Code,  by  section  1172  of  the  Greater  New 
York  Charter,  as  amended  by  section  3  of  chapter  628  of  the  Laws  of 
1904,  became,  on  being  duly  filed  as  therein  provided,  a  chapter  of 
the  General  Ordinances  of  the  City  of  New  York,  and  it  was  subse- 
quently designated  by  the  board  of  aldermen  as  chapter  20,  article  8, 
of  the  Code  of  Ordinances  of  the.  City  of  New  York. 

The  Sanitary  Code  itself  contains  no  provisions  prescribing  the 
punishment  for  such  a  violation.  If  it  did,  and  there  had  been  a  con- 
viction thereunder,  other  points  might  require  consideration;  but 
even  then  a  prio;r  conviction  and  fine  in  a  prosecution  by  the  depart- 
ment of  health  might  not  be  a  criminal  prosecution  by  the  state,  which 
this  is.  See  Code  Crim.  Proc.  §  6;  Fougera  &  Co.  v.  City  of  New 
York,  224  N.  Y.  269,  120  N.  Y.  Supp.  642,  1  A.  L.  R,  1467 ;  People  v. 
Hewson,  224*  N.  Y.  136,  120  N.  E.  115;  People  v.  Snyder,  90  App. 
Div.  422,  86  N.  Y.  Supp.  415 ;  Polinsky  v.  People,  73  N.  Y.  65 ;  City  of 
New  York  v.  Alhambra  Theatre  Co.,  136  App.  Div.  509,  121  N.  Y. 
Supp.  3 ;  State  v.  Lee,  29  Minn.  445,  13  N.  W.  913. 

But  section  10  of  chapter  27  of  the  Ordinances  provides  that  when- 
ever, in  any  chapter  of  the  ordinances,  no  express  punishment  is  pro- 
vided for  a  violation  of  a  provision  thereof,  the  punishment,  upon 
conviction  for  such  a  violation,  shall  be  a  fine  of  not  more  than  $10, 
or  imprisonment  for  not  exceeding  10  days,  or  both.  Appellant  con- 
tends that  said  section  prescribes  and  limits  the  punishment  for  the 
violation  of  which  defendant  was  convicted.  There  is  no  merit  in  that 
contention,  for  manifestly  said  section  relates  to  the  ordinances  enact- 
ed by  the  board  of  aldermen,  and  not  to  the  provisions  of  the  chapter 
embracing  the  Sanitary  Code,  which  were  enacted  and  are  amendable 
only  by  the  board  of  health  (see  People  ex  rel.  Knoblauch  v.  War- 
den of  Jail  of  Fourth  Dist.  Magistrate's  Court,  216  N.  Y,  154,  110 


Digitized  by 


Google 


550  182  MBW  YORK  SUPPLEMENT  (Sup.  Ct 

N^E.  451),  and  as  before  stated,  it  is  expressly  provided  in  section  1172 
of  the  charter  of  Greater  New  York  that  any  violation  of  the  Sanitary 
Code  shall  be  treated  and  punished  as  a  misdemeanor,  and  by  section 
1262  thereof  that  a  willful  violation  of  any  order  of  the  board  of 
health  is  a  misdemeanor,  and  that  any  person  guilty  thereof  shall 
be  liable  to  indictment  and  punishment  as  for  a  misdemeanor.  It  is 
quite  clear  that  these  statutory  provisions  remain  unaffected  by  the 
incorporation  of  the  Sanitary  Code  into  the  Ordinances  of  the  City 
of  New  York  as  a  chapter  thereof. 

By  section  1740  of  the  Penal  Law  (Consol.  Laws,  c.  40),  article  166, 
relative  to  public  health,  it  is  provided: 

"1.  A  person  who  wlUfnlly  yiolates  or  refases  or  omltB  to  comply  with 
any  lawful  order  or  r^^lation  prescribed  by  any  local  board  of  health  or  local 
health  officer,  is  guilty  of  a  misdemeanor. 

"2.  A  person  who  willfully  violates  any  provision  of  the  health  laws,  or  any 
regulation  lawfully  made  or  established  by  any  public  officer  or  board  under 
authority  of  ^ae  health  laws  the  punishment  for  violating  which  Is  not  otherr 
wise  prescribed  by  those  laws,  or  by  this  chapter,  is  punished  by  imprisonment 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand  doUars  or 
by  both." 

By  section  1937  of  the  Penal  Law  it  is  provided  that  a  person  con- 
victed of  a  crime,  declared  to  be  a  misdemeanor,  for  which  no  other 
punishment  is  specially  prescribed,  or  by  any  other  statutory  provision 
in  force  at  the  time  of  the  conviction  and  sentence,  is  punishable  by 
imprisonment  iix  a  penitentiary  or  county  jail  for  not  more  than  one 
year,  or  by  a  fine  of  not  more  than  $500,  or  by  both.  It  would  there- 
fore seem  that  the  defendant,  having  been  foimd  guilty  of  a  violation 
of  section  163  of  the  Sanitary  Code  adopted  by  the  board  of  health 
of  the  department  of  health  of  the  city  of  New  York,  was  guilty  of  a 
misdemeanor,  and  that  the  judgment  imposed  for  the  commission 
of  such  misdemeanor  in  the  case  at  bar  was  one  authorized  by  the 
provisions  of  the  Penal  Law. 

[3, 4]  The  defendant  appellant  also  assails  the  constitutionality 
of  section  163  of  the  Sanitary  Code,  as  unreasonable,  and  therefore 
objectionable  and  unconstitutional.  It  is  the  contention  of  the  ap- 
pellant that  the  board  of  health  -was  without  power  to  classify  sdl 
human  food  as  meat,  vegetables,  or  milk,  and  the  appellant  insists  that 
candy  is  neither  meat,  nor  vegetables,  nor  milk,  and  that  it  is  unrea- 
sonable for  the  ordinance  to  make  anything  a  vegetable  that  is  not 
naturally  or  reasonably  such,  and  that  the  blanket  provision  of  the 
section  that  "the  term  'vegetables'  shall  include  any  product,  substance 
or  article  used  as  and  for  human  food,  other  than  milk  or  meat," 
was  unreasonable.  It  seems  to  me  there  is  no  force  in  defendant*3 
contention.  In  the  first  place,  the  chief  ingredient  of  candy  is  sugar, 
a  substance  derived  from  vegetable  sources,  and  the  flavors,  nuts, 
and  other  constituents  of  candy  certainly  have  a  like  origin.  The 
classification  of  goods  provided  by  section  163  is  an  entirely  convenient 
and  proper  one.  This  provision  of  the  Sanitary  Code  was  in  the 
interest  of  insuring  proper  and  wholesome  food,  and  its  enactment  was, 
I  think,  well  within  the  police  power  of  the  enacting  body.  The  facts 
of  the  case  at  bar  seem  fully  to  have  justified  its  enactment.    If  oflfend- 
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ers  and  violators  of  section  16J  could  escape  by  the  mere  payment 
of  a  fine  of  $10  or  the  service  of  a  jail  sentence  of  10  days,  it  might 
not  prove  at  all  unprofitable  to  violate  the  law. 

I  think  the  fine  imposed  was,  under  the  circumstances,  a  lenient  one, 
and,  for  the  reasons  stated,  that  the  juc^^ment  of  conviction  should 
be  affirmed.    All  concur. 


(192  App.  Div.  194) 

WBISBERG  V.  EILBNBERG  el  al. 

(Supreme  Court,  Appellate  Division,  First  Department    May  28,  1920.) 

1.  Munldpal  eorporadons  ^=»671(10)— fincroftchmeiift  on  space  between  build- 

ing and  stoop  line  a  publie  nuisaoce. 

Any  encroachment  upon  the  space  between  a  building  and  the  stoop 
line  creates  a  public  nuisance,  and  neither  the  board  of  aldermen  nor  other 
local  authorities  have  control  over  such  space,  and  are  powerless  to  permit 
an  invasion  thereof  for  private  use. 

2.  Munie^ial  corporalions  <»>671  (10)  ^License  for  herring  stand  within  stoop 

line  not  authorised. 

Under  CJode  of  Ordinances  of  New  York  aty,  art.  18,  {  149,  relating  to 
stands  for  newspapers,  periodicals,  etc.,  license  commissioner  has  no 
right  to  issue  a  license  for  a  herring  stand  on  the  space  within  the  stoop 
lines  of  a  building. 

3.  Landlord  and  tenant  «=»'172(l)«*No  rights  obtained  under  lease  of  ^laee 

within  stoop  Unes  of  buildiiqir* 

An  owner  of  a  building  containing  several  stores  could  not  convey,  by 
a  lease  of  one  of  the  stores,  any  right  In  the  lessee  to  maintain  a  herring 
stand  on  the  space  between  the  building  and  the  stoop  Hne  in  front  of  the 
storeroom,  not  covered  by  the  lease,  and  the  lessee,  upon  being  ^cted 
therefrom  by  the  lessor,  is  entitled  to  no  damages ;  such  a  lease  being  in 
contravention  of  €k)de  of  Ordinances  of  New  York  Olty^  art  13,  S  149. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Elias  Weisberg  against  Rubin  Eilenberg  and  another. 
From  a  judgment,  and  from  an  order  denying  defendant's  motion  to 
dismiss  complaint,  and  from  ah  order  denying  defendants'  motion 
for  new  trial,  defendants  appeal.  Judgment  and  order  reversed,  and 
complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Abraham  Brill,  of  New  York  City,  for  appellants. 
Samuel  Saltzman,  of  New  York  City,  for  respondent 

MERRELL,  J.  The  plaintiff  has  recovered  judgment  against  the 
defendants  for  the  sum  of  $240.35,  from  which  the  defendants  have 
brought  this  appeal;  said  defendants  also  appealing  from  an  order 
denying  their  motion  to  dismiss  the  complaint  at  the  close  of  the  en- 
tire case,  and  also  from  the  order  denying  defendants'  motion  to  set 
aside  the  verdict  of  the  jury  and  for  a  new  trial  upon  the  usual 
grounds. 

The  action  was  brought  to  recover  damages  for  the  wrongful  evic- 
tion from  premises  claimed  to  have  been  leased  by  the  defendant  to 
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the  plaintiff.  The  premises  in  question  are  situate  at  82  Hester  street, 
in  the  borough  of  Manhattan,  New  York  City.  For  some  years  prior 
to  1917  the  plaintiff  had  maintained  in  front  of  said  premises  a 
stand  for  the  sale  of  herring,  occupying  a  space  upon  the  sidewalk 
57  inches  long  by  50  inches  deep  as  a  stand  for  the  display  of  his  wares. 
About  May,  1917,  the  defendants  acquired  possession  of  the  premises 
in  front  of  which  plaintiff  had  had  his  herring  stand,  through  a  lease 
from  the  owner  thereof.  Plaintiff  continued  to  occupy  the  herring 
stand  in  front  of  the  premises  for  about  two  months,  when  in  July, 
1917,  the  defendants,  lessees  of  the  building,  altered  the  same  by 
converting  a  stairway  on  the  easterly  part  of  the  Hester  street  frontage 
into  a  narrow  6-foot  store,  and  the  remainder  of  the  property  into  a 
larger  store  for  defendants'  own  use.'  About  21  inches  westerly  from 
the  dividing  partition  between  the  narrow  hallway  store  and  de- 
fendants' larger  store  there  was  an  iron  railing,  extending  from  the 
building  line  to  the  stoop  line  in  front  of  the  building,  a  distance  of 
about  50  inches.  Plaintiff's  herring  stand  had  occupied  a  space  of 
about  57  inches  in  front  of  the  hallway  and  extending  westerly  to  this 
iron  railing,  and  he  was  permitted  by  the  defendants  to  continue  in 
such  occupation  until  said  alterations  were  made.  The  alterations 
having  been  completed,  the  defendants  executed  to  the  plaintiff  a  lease 
in  writing  of  the  6-foot  store,  which  they  had  built  in  what  was  for- 
merly a  hallway  of  said  building.  For  nearly  a  year  after  the  execu- 
tion of  said  lease  plaintiff  not  only  occupied  the  store  for  the  sale  of 
delicatessen  articles,  but  the  stand  space  in  front  thereof  and  extending 
westeriy  to  the  iron  railing,  a  distance  of  21  inches  in  front  of  the  store 
occupied  by  the  defendants.  In  May,  1918,  the  defendants  caused  the 
iron  railing,  up  to  which  plaintiff  had  occupied  the  premises  in  front 
of  the  building  as  a  herring  stand,  to  be  moved  easterly  and  to  be  erect- 
ed on  the  partition  line  between  the  store  leased  to  the  plaintiff  by  the 
defendants  and  the  larger  store  occupied  by  said  defendants.  Defend- 
ants' excuse  therefor  was  that  the}''  wished  to  insure  a  clear  and  un- 
obstructed view  of  their  store  window. 

It  is  the  contention  of  the  plaintiff,  and  upon  which  he  seeks  to  re- 
cover damages  herein,  that  it  was  understood  between  the  parties,  at 
the  time  of  the  execution  by  the  defendants  of  the  written  lease  on 
June  25,  1917,  that  plaintiff  was  to  have  thereunder,  not  only  the 
store  itself,  but  the  stand  space  in  front  thereof,  which  had  thereto- 
fore been  occupied  by  him,  and  which  extended  westerly  to  the  iron 
railing  as  then  erected  21  inches  in  front  of  the  store  occupied  by  the 
defendants.  The  contention  of  the  plaintiff  is  that  said  stand  space  as 
theretofore  occupied  by  him  in  front  of  said  store  was  appurtenant 
to  the  premises  demised  to  him.  An  attempt  was  made  on  the  part 
of  counsel  for  the  plaintiff  to  show  by  plaintiff  that  at  the  time  of 
the  execution  of  the  lease  there  was  a  talk  and  agreement  on  the 
part  of  the  defendants  that  plaintiff  should  have  under  said  lease  the 
right  to  occupy  said  stand  space  in  front  of  the  premises  as  thereto- 
fore, and  under  objection  and  exception  of  counsel  for  the  defendants 
plaintiff  was  asked  as  to  whether  or  not  there  was  such  conversation. 
The  plaintiff  replied  in  the  negative.     Some  evidence  was  given  on 
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the  part  of  the  plaintiff,  however,  that  in  response  to  a  request  made 
by  another  person,  desiring  to  obtain  a  lease  of  the  stand  space  in 
front  of  said  premises,  on^  of  the  defendants  told  said  applicant  that 
he  could  not  lease  said  stand  space,  as  the  same  was  occupied  by  the 
plaintiff,  and  that  the  plaintiff  paid  rent  therefor.  The  plaintiff,  how- 
ever, makes  no  claim  that  there  was  any  express  agreement  on  the 
part  of  the  defendants  that  he  might  occupy  under  said  lease  said 
stand  space  in  front  of  the  store. 

It  is  plaintiff's  contention  that  the  fact  that  he  was  in  the  occupa- 
tion  of  said  stand  space  at  the  time  of  the  execution  of  the  lease, 
and  that  he  was  permitted  by  the  defendants  to  occupy  the  same 
for  nearly  a  year  thereafter  without  molestation,  was  sufficient  to 
show  an  intention  on  the  part  of  the  parties  that  said  space  would 
be  covered  by  said  lease.  I  do  not  think  the  testimony  permits  of 
such  interpretation.  The  lease  is  in  writing,  and  by  it  the  said  land- 
lords let  unto  the  tenant  and  the  said  tenant  held  from  the  said  land- 
lords— 

"aU  that  certain  store  located  on  the  easterly  part  of  the  bnUding  known  as 
82  Hester  street,  borough  of  Manhattan,  New  York  City,  for  the  term  of  2 
years  and  10  months  from  the  first  day  of  July,  1917,  and  terminating  May  1, 
1920,  to  be  used  and  occupied  for  the  sale  of  herrings  and  delicatessen  goods, 
and  for  no  other  purpose,  upon  the  conditions  and  covenants  follow- 
ing.    •    •    •»' 

The  lease,  by  its  express  terms,  covered  riothing  but  the  store 
itself.  Nowhere  in  the  lease  does  it  appear  that  the  space  between 
the  building  line  and  the  stoop  line  in  front  of  said  premises  was 
demised  as  appurtenant  thereto.  The  learned  trial  court  in  charging 
the  jury  inadvertently  stated  that  in  the  instrument  was  a  provision 
that— 
'*the  store  and  its  appurtenances  are  let  by  the  defendants  to  the  plaintitf." 

No  such  provision  was  contained  in  the  lease,  and  no  reference 
to  any  appurtenances  appears  therein.  One  of  the  defendants,  with 
whom  negotiations  for  the  lease  were  had  by  the  plaintiff,  testified  that 
at  his  place  of  business,  when  the  plaintiff  applied  for  his  lease,  the 
plaintiff  asked  for  a  lease  of  the  store  and  the  stand,  but  that  the 
defendant  refused  to  lease  him  the  stand,  or  to  give  him  a  j^rmit  for 
a  stand ;  that  plaintiff  at  first  refused  to  agree  to  take  the  store  with- 
out the  stand,  but  finally  consented  to  do  so.  Thereupon  the  parties 
proceeded  to  a  lawyer's  office  and  the  lease  was  prepared.  The  law- 
yer who  prepared  the  lease  testified  that  the  plaintiff  in  his  office  re- 
quested of  the  defendants  that  they  lease  the  space  in  front  of  the 
store  for  the  purpose  of  a  stand,  but  that  defendants  declined  so  to  do, 
and  that  when  the  lease  had  been  prepared  the  plaintiff  took  the  same 
away  for  the  purpose  of  having  it  read  to  him,  and  that  some  time 
later  he  returned  and  consented  to  accept  the  lease  as  it  was  drawn 
without  a  permit  to  use  the  premises  in  front  of  the  store  as  a  her- 
ring stand. 

The  plaintiff  denies  the  testimony  of  the  lawyer,  and  when  on  re- 
buttal he  was  asked  if,  at  the  lawyer's  office,  there  was  any  talk  about 
the  stand,  the  plaintiff  replied  in  the  negative.    Asked  further  as  to 
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•whether  the  lawyer  had  said  to  him,  "By  this  lease  you  have  no  right 
to  a  stand,"  plaintiff  denied  the  same.  Asked  on  cross-examination  if 
at  the  lawyer's  office  plaintiff  had  not  stated  that  he  wanted  a  stand, 
and  that  defendant  said  he  could  not  have  one,  the  plaintiff  denied 
the  same ;  and,  asked  if  he  did  not  go  away  with  the  lease  before  exe- 
cution, he  admitted  that  he  did ;  and,  asked  if  he  did  not  come  back 
afterwards  and  consent  to  take  it  without  a  stand,  the  witness  replied, 
"I  do  come  back  to  sign  the  lease  and  to  give  him  the  security."  Ques-* 
tioned  further  as  to  whether  there  was  not  one  word  said  in  Mr. 
Burke's  office  about  a  stand,  the  plaintiff  replied  in  the  negative,  and, 
pressed  as  to  whether  he  was  positive  of  that,  he  answered,  "By  the 
lawyer's  office,  nothing  at  all." 

The  plaintiff,  however,  failed,  I  think,  to  sufficiently  deny  the  tes- 
timony of  the  defendant  that,  before  going  to  the  lawyer's  office  to 
have  the  lease  prepared,  he  had  been  refused  by  defendant  a  lease  of 
the  stand  space  in  front  of  the  premises.  In  this  connection  it  will 
be  recalled  that,  in  answer  to  questions  of  his  own  counsel,  plaintiff 
had  denied  thit  the  defendant  had  said  to  him  that  he  would  be 
permitted  to  keep  a  herring  stand  at  the  premises  at  the  time  of 
the  execution  of  the  lease.  It  would  therefore  seem  entirely  clear 
that  the  evidence  presented  upon  the  trial  was  such  as  to  negative 
any  intention  on  the  part  of  the  defendants  to  lease  to  the  plaintiff 
any  part  of  the  space  in  front  of  the  premises  occupied  by  him 
as  a  herring  stand,  and  that,  therefore,  the  moving  of  the  railing  in 
question  did  not  constitute  his  eviction  therefrom. 

[1]  However  that  may  be,  I  think  a  complete  answer  to  any  right 
of  recovery  by  the  plaintiff  is  found  in  the  fact  that  the  space  oc- 
cupied by  said  herring  stand  between  the  building  line  and  the  stoop 
line  was  under  numerous  decisions  of  the  courts  a  part  of  the  side- 
walk, over  which  the  defendants  had  no  control,  and  which  they  were 
powerless  to  lease  to  the  plaintiff.  The  law  is  well  settled  that  any 
encroachment  upon  the  space  between  the  building  and  stoop  line 
in  front  of  any  building  creates  a  public  nuisance,  and  that  the  board 
of  aldermen  or  other  local  authorities  have  no  control  over  said  space, 
and  are  powerless  to  permit  an  invasion  thereof  for  private  use. 
Said  space  occupied  by  the  stand  in  question  was  the  property  of  the 
people  of  the  state  of  New  York;  the  fee  being  held  by  the  city  of 
New  York  in  trust  for  the  public.  The  public,  under  the  decisions, 
are  entitled  to  the  free  and  unrestricted  use  of  all  streets  in  the  city, 
including  sidewalks.  The  city's  ownership  of  the  fee  of  the  land  in 
question  was  impressed  with  a  trust  to  keep  the  same  open  and 
for  use  as  a  public  street,  for  the  benefit  of  the  public  generally.  The 
herring  stand  maintained  by  the  plaintiff  was  an  encroachment  upon 
a  public  highway  and  constituted  a  public  nuisance.  Ackerman  v. 
True,  175  N.  Y.  353,  67  N.  E.  629;  City  of  New  York  v.  Rice,  198 
N.  Y.  124,  91  N.  E.  283,  28  L.  R.  A.  (N.  S.)  375;  People  ex  rel. 
Cross  Co.  V.  Ahearn,  124  App.  Div.  840,  109  N.  Y.  Supp.  249. 

The  ordinances  of  the  city  of  New  York  expressly  prohibit  the 
erection  or  maintenance  of  stands  in  front  of  the  building  line  or 
any  building  in  the  city,  except  for  the  sale  of  newspapers,  periodicals, 
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fruits,  soda  water,  cigars,  cigarettes,  tobacco,  candies  and  confection- 
ery articles,  and  with  the  consent  of  the  owner  of  the  premises  there- 
for. By  section  149  of  article  13  of  the  Code  of  Ordinances,  adopted 
by  the  board  of  aldermen  of  the  city  of  New  York,  it  is  provided  as 
follows : 

"No  person  shall  have  or  use  any  bootblack  stand  outside  of  any  building, 
and  there  shall  be  no  booth  or  stand  erected  or  maintained  within  the  stoop 
lines  of  any  ^building,  or  under  the  stairs  of  the  elerated  railway  stations, 
without  first  procuring  a  license  therefor,  as  hereinafter  provided." 

SubdlTision  2:  "Stands  within  stoop-lines  may  be  permitted  and  licensed, 
with  the  consent  of  the  owner  of  the  ^butting  premises,  for  the  sale  of  news- 
papers, periodicals,  fruits,  soda  water,  dgais,  cigarettes,  tobacco,  candles,  con- 
fectionery articles  and  the  blacking  of  boots,  but  such  licenses  for  the  sale  of 
soda  water,  dgars«  cigarettes,  tobaeca,  candies  and  confectionery  articles 
shall  be  limited  to  stand  licenses  and  locations  thereof  in  effect  on  May  18, 
1916.    •     •     •" 

[2,3]  No  claim  is  made,  and,  indeed,  it  distinctly  appears  from 
the  evidence  that  no  permit  or  license  had  been  obtained  or  was  ever 
held  by  the  plaintiff  to  maintain  his  herring  stand  upon  the  premises 
in  question.  Under  the  ordinance  above  quoted  the  license  commis- 
/sioner  had  no  right  to  issue  a  license  for  a  herring  stand  on  said  prem- 
ises, and  there  was  no  evidence  showing  that  plaintiff's  stand  was  duly 
licensed  and  located  oh  May  18,  1916.  The  stand  was  at  all  times  in 
direct  violation  of  law.  Therefore  the  alleged  lease  of  the  premises 
which  plaintiff  claims  to  have  held,  and  which  he  asserts  included  the 
stand  space  in  front  pf  the  store,  even  though  it  had  been  made,  was 
in  contravention  of  the  aforesaid  city  ordinance,  and  he  obtained  no 
rights  thereunder.  This  being  so,  and  he  having  no  right  to  the  prem- 
ises from  which  he  claims  to  have  been  evicted,  and  his  occupation 
thereof  being  contrary  to  law,  he  is  entitled  to  no  damages  by  reason 
of  being  excluded  therefrom  by  the  defendants. 

I  therefore,  recommend  that  the  judgment  and  orders  appealed  from 
be  reversed,  with  costs,  and  plaintiff's  complaint  dismissed,  with  costs. 
All  concur. 


CfiONEIty  T.  BIETBOPOLITAN  UFB  INS.  CO.    .^ 

(Supreme  Ck)urt,  Appellate  Term,  Second  Department.    May  Term,  1920.) 

1.  Insiiranee  ^^136  (4) — ^Provision  that  insured  be  in  "sound  health  upon  date 

of  policy^  does  not  refer  to  chronic  sickness. 

Where  a  life  Insurance  company  has  had  a  medical  examination  prior 
to  accepting  a  risk,  a  provision  that  the  Insiured  must  be  In  *'sound  health'' 
on  the  date  of  the  policy  merely  means  that  he  has  not  become  111  between 
the  time  of  making  his  application  and  the  time  of  the  issuance  of  the 
policy,  and  has  no  application  to  chronic  diseases  that  inenred  may  hare 
had  at  the  time  of  his  application  and  examination. 

lEd.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Sound  Health.] 

2.  Insurance  ^=>141(2) — Condition  as  to  sound  health  at  date  of  policy  may 

be  waived  by  aeeeptanee  of  first  premium. 

The  condition  in  a  life  insurance  policy  that  no  obligation  Is  assumed 
by  the  company,  unless  on  the  date  of  the  policy  insured  is  In  sound* 

^ssiVor  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key^Numbered  Digests  A  Indexes 
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health,  may  be  waived  by.  d^very  of  the  policy  and  acceptance  of  the 
premium  by  the  company's  agent  with  knowledge  of  insured's  illness. 
8.  losuranoe  ^=»400^*Inconte8tabiiity  elMise  prevents  defense  of  ftraud  or 
misrepresentation. 

A  clause  providing  that  a  life  policy  shall  be  Incontestable  prevents  in- 
surer from  asserting  the  defense  of  fraud  or  misrepresentations,  unless 
they  are  expressly  excepted. 

4.  Insurance  ^=>141(l)*-Incontestobiiity  clause  prevents  setting  up  nonper- 

tormance  of  condition  precedent. 

An  incontestability  clause  in  an  Industrial  policy,  not  required  in 
such  a  policy  under  Insurance  Law,  {  101,  subd.  2,  prevents  any  attack 
upon  the  validity  of  the  policy  because  of  the  nonperformance  of  a  con- 
dition precedent,  as  well  as  for  every  other  reason,  unless  expressly  ex- 
cluded. ' 

5.  Insurance  ^=»40<^Inconte8tabflity  clause  not  contrary  to  public  policy. 

A  clause  making  a  policy  of  insurance  incontestable  from  date  might  be 
void  as  against  public  policy,  if  it  could  be  held  to  exclude  proof  of 
fraud,  but  not  if  It  was.  to  be  incontestable  after  a  stated  time  not  un- 
reasonably short. 

Appeal  from  Municipal  Court,  Borough  of  Richmond,  Second  Dis- 
trict.  ■ 

Action  by  Louise  C.  Chincry,  as  administratrix  of  the  goods,  chat- 
tels, and  credits  of  William  E.  Chinery,  deceased,  against  the  Metro- 
politan Life  Insurance  Company.  From  a  judgment  for  plaintiff 
after  a  trial  before  the  court  without  a  jury,  defendant  appeals.  Af- 
firmed. 

Argued  May  term,  1920,  before  CROPSEY,  CLARK,  and  KEL- 
BY,  JJ. 

Parker,  Marshall  &  Randall,  of  New  York  City  (C.  Walter  Randall, 
of  New  York  City,  of  counsel),  for  appellant. 
Joseph  B.  Handy,  of  Stapleton,  for  respondent 

CROPSEY,  J.  This  is  an  action  upon  an  industrial  insurance  pol- 
icy. The  only  point  involved  depends  upon  the  meaning  and  effect  of 
two  provisions  in  the  policy.    One  of  these  is : 

"No  obligation  Is  assumed  by  the  company  prior  to  the  date  hereof,  nor 
unless  on  said  date  the  insured  is  alive  and  in  sound  health." 

The  other  is: 

"This  policy  shall  be  incontestable  after  one  year  from  the  date  of  its  issue, 
except  for  fraud  or  misstatement  of  age." 

On  September  28,  1916,  the  deceased  applied  for  this  insurance. 
On  October  1,  1916,  he  was  examined  by  the  defendant's  physician. 
On  October  9,  1916,  the  policy  was  issued.  The  deceased  died  June 
30,  1918.  In  the  proofs  of  death  filed  with  the  defendant,  it  is  stated 
that  the  cause  of  death  was  general  paralysis,  which  had  existed  for 
3  years,  and  that  the  contributory  cause  of  death  was  syphilis,  which 
had  existed  for  19  years. 

The  defendant  claims  that  the  policy  never  was  in  force,  because  the 
insured  was  not  in  sound  health  at  the  time  it  was  issued,  and  that 

^s»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digest*  A  Indexes 
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that  was  a  condition  precedent  to  its  validity,  and  that  the  incontesta- 
bility clause  applies  only  to  a  policy  which  has  been  in  force. 
.  [1,2]  Where  a  policy  contains  the  provisions  referred  to  and  the 
company  has  had  a  medical  examination  prior  to  accepting  the  risk, 
the  provision  that  the  insured  must  be  in  sound  health  upon  the  date 
of  the  policy  merely  means  that  he  has  not  become  ill  between  the 
time  of  making  his  application  and  the  time  of  the  issuance  of  the 
policy.  It  "has  no  application  to  such  chronic  diseases  as  the  insured 
may  have  had  at  the  time  of  his  application  and  medical  examination." 
Webster  v.  Columbian  Nat.  Life  Ins.  Co.,  131  App.  Div.  837,  at  842, 
116  N.  Y.  Supp.  404,  408.  Quoting  again  from  the  same  case  (131 
App.  Div.  at  page  843,  116  N.  Y.  Supp.  408) : 

"AU  that  the  clause  reepectiiig  good  health  at  the  time  of  paymenat  of  the 
first  premium  can  mean,  in  view  of  the  other  clause  Lincontestabllity]  which 
Immediately  follows,  is  that  interrening  the  time  between  acceptance  of  the 
risk  and  agreement  to  Issue  the  policy  and  the  time  when  the  first  premium  Is 
paid  and  the  policy  delivered  the  applicant  shall  not  have  been  stricken  with 
some  new  disease  which  impairs  his  health.  Any  other  interpretation  would 
render  the  Incontestability  clause  absolutely  meaningless,  and  a  mere  snare 
to  delude  the  insurer  into  the  taking  of  a  poUcy  which  appeared  incontesta- 
ble, but  which  in  fact  was  not." 

In  the  case  at  bar  the  defendant  had  a  medical  examination  before 
it  issued  the  policy,  and  there  was  no  proof  offered  of  any  change 
in  the  condition  of  the  insured's  health  between  the  time  of  that  ex- 
amination and  the  issuance  of  the  policy.  And  the  above  rule  has 
been  applied  to  contracts  that  did  not  contain  an  incontestability 
clause.  Johnson  v.  Royal  Neighbors,  253  111.  570,  576,  97  N.  E.  1084; 
Western  &  Southern  Life  Ins.  Co.  v.  Davis,  141  Ky.  358,  360,  132 
S.  W.  410;  Modem  Woodmen  of  America  v.  Atkinson,  153  Ky.  527, 
155  S.  W.  1135.  And  this  condition  (sound  health  at  time  of  issuance 
of  policy)  may  be  waived  by  the  delivery  of  the  policy  and  the  ac- 
ceptance of  the  premium  by  the  company's  agent  with  knowledge  of 
insured's  illness.  McClelland  v.  Mutual  Life  Ins.  Co.,  217  N.  Y.  336, 
111  N.  E.  1062. 

[3,4]  A  clause  providing  that  a  policy  shall  be  incontestable  pre- 
vents the  company  from  asserting  the  defense  of  fraud  or  misrepre- 
sentations unless  tfiey  are  expressly  excepted  (Wright  v.  Mutual  Ben- 
efit Ass'n,  43  Hun,  61,  affirmed  118  N.  Y.  237,  23  N.  E.  186,  6  L.  R. 
A.  731,  16  Am.  St.  Rep.  749;  Bates  v.  United  Life  Ins.  Ass'n,  68 
Hun,  144,  22  N.  Y.  Supp.  626,  affirmed  142  N.  Y.  677,  37  N.  E. 
824;  Vetter  v.  Massachusetts  Nat.  Life  Ass'n,  29  App.  Div.  72,  51 
N.  Y.  Supp.  393).  The  defendant  does  not  dispute  this,  but  claims 
that  an  incontestability  clause  does  not  prevent  the  company  from 
asserting  that  the  policy  never  had  validity  because  of  the  failure  of 
dome  condition  precedent.  But  is  there  any  diflference  between  the 
two  situations?  The  incontestabihty  clause  is  placed  in  contracts  to 
induce  people  to  take  them  and  so  to  increase  the  company's  business. 
It  is  an  attraction  to  people  who  contemplate  taking  insurance. 

Under  Insurance  Law  (Consol.  Laws,  c.  28)  §  101,  subd.  2,  every 
policy,  except  those  of  industrial  insurance,  must  contain  a  provision 
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making  it  incontestable  after  2  years  from  its  date,  except  for  non- 
payment of  premiums  and  for  violation  of  the  conditions  of  the  policy 
relating  to  military  or  naval  service  in  time  of  war.  While  this  clause 
was  not  required  to  be  in  this  contract,  because  it  was  of  the  indus- 
trial form,  still  the  company  saw  fit  to  put  it  there  in  furtherance  of 
its  business.  To  the  person  seeking  insurance  it  was  an  assurance 
that  after  the  time  st?ited  the  policy  could  not  be  attacked,  except  for 
the  reasons  specifically  stated,  and  that  the  beneficiary  would  receive 
the  amount  of  it  without  any  contest.  It  was  in  fact  equivalent  to 
saying  the  company  could  not  dispute  the  validity  of  the  policy  for 
any  other  reason.  There  was  no  exception  in  this  clause  in  question 
that  the  policy  would  be  liable  to  attack  upon  the  ground  that  any 
condition  precedent  had  not  been  fulfilled.  It  was  a  virtual  guaranty 
that  the  company  would  pay  the  amount  of  the  policy,  and  the  insured 
had  the  right  to  believe  he  was  securing  just  what  was  represented. 

To  permit  the  company  to  claim,  after  the  lapse  of  the  time  specified 
in  the  incontestability  clause,  that  the  policy  could  be  contested  be- 
cause the  insured  was  not  in  good  health  when  it  was  delivered,  would 
be  to  work  a  fraud  upon  the  insured  and  his  beneficiary.  This  will  not 
be  permitted.  The  incontestability  clause  must  be  held  to  mean  what 
it  says,  and  so  to  prevent  any  attack  upon  the  validity  of  the  policy 
because  of  the  nonperformance  of  a  condition  precedent,  as  well  as 
for  every  other  reason,  except  those  expressly  excluded.  And  the 
authorities  so  hold.  Teeter  v.  United  Life  &  Accident  Ins.  Ass'n,  XI 
App.  Div.  259,  42  N.  Y.  Supp.  119,  affirmed  159  N.  Y.  411,  54  N. 
E.  72;  Mutual  Reserve  Fund  Life  Ass'n  v.  Austin,  142  Fed.  398, 
73  C.  C.  A.  498,  6  L.  R.  A.  (N.  S.)  1064;  Great  Western  Life  Ins. 
Co.  V.  Snavely,  206  Fed.  20,  124  C.  C.  A.  154,  46  L.  R.  A.  (N.  S.) 
1056;  Healy  v.  Metropolitan  Life  Ins.  Co.,  37  App.  D.  C.  240,  245. 
In  Mutual  Reserve  Fund  Life  Ass'n  v.  Austin,  supra,  the  court  said 
(142  Fed.  400,  73  C.  C.  A.  500,  6  L.  R.  A.  [N.  S.]  1064): 

"The  mere  concession  of  this  point  by  counsel  does  not  relieve  us  frem 
the  difficulty  of  finding  a  sound  legal  basis  for  a  construction  which  would 
make  the  so-called  *incontestable  clause'  cut  out  the  defense  of  breaches  of 
conditions  precedent  created  by  clauses  of  warranty,  and  let  In  the  defense 
of  a  breach  of  a  condition  precedent  created  by  the  clause  concerning  delivery 
in  good  health.    They  must  both  stand  upon  the  same  ground." 

And  again  (142  Fed.  401,  73  C.  C.  A.  501,  6  L.  R.  A.  [>/.  S.J 
1064): 

"The  term  'incontestable'  is  of  great  breadth.  It  is  the  'policy'  which  is  to 
be  incontestable.  We  think  the  language  broad  enough  to  cover  all  grounds 
for  contest  not  specially  excepted  in  that  clause." 

[5]  The  only  case  which  defendant  claims  is  to  the  contrary  is  New 
York  Life  Ins.  Co.  v.  Manning,  156  App.  Div.  818,  124  N.  Y.  Supp. 
775,  affirmed  156  App.  Div.  818,  142  N.  Y.  Supp.  1132,  and  213  N. 
Y.  665,  107  N.  E.  1082.  That  was  an  action  in  equity  to  cancel  a 
policy,  begun  by  the  insurance  company  in  the  lifetime  of  the  insured. 
There  was  a  provision  making  the  policy  incontestable  from  its  date. 
This  was  wholly  inconsistent  with  another  provision  in  the  policy  that 
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it  should  not  become  effective  until  the  first  premium  was  paid.  The 
.incontestability  clause  manifestly  was  not  intended  to  exclude  a  de- 
fense based  upon  a  failure  to  pay  the  premium,  and  so  the  court  held 
that  the  company  was  vcntitled  to  the  relief  sought.  Furthermore,  a 
clause,  making  a  policy  incontestable  from  date  might  be  void  as 
against  public  policy,  if  it  could  be  held  to  exclude  proof  of  fraud, 
*but  not  so  if  it  was  to  be  incontestable  after  a  stated  time,  not  tmrea- 
sonably  short.  Reagan  v.  Union  Mutual  Life  Ins.  Co.,  189  Mass. 
555,  76  N.  E.  217,  2  L.  R.  A.  (N.  S.)  821,  109  Am.  St.  Rep.  659,  4 
Ann.  Cas.  362;  People  v,  Alexander,  183  App.  Div.  868,  876,  171  N. 
Y.  Supp.  881. 

The  judgment  should  be  affirmed,  with  costs. 

CLARK  and  KELBY,  JJ.,  concur. 

(192  App.  Dlv.  206)  

In  re  FROSTS  WILU 

In  re  KINOSBURT. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  28,  1920.) 

1.  Staftntes  <S^=»270— Amendatory  atatate  without  retmaetive  effect,  unless  such 

is  intent. 

An  amendatory  statute  has  no  retroactive  effect,  nnless  such  appears 
to  have  been  the  legislative  Intent ;  consequently  Laws  1917,  c.  149,  amend- 
ing Laws  1915,  c.  852,  providing  for  adoption  of  adults,  is  prospective,  and 
not  Tetroactlve,  for  no  retroactive  intent  is  indicated. 

2.  Descent  and  distribution  ^=»6ft— No  lieirs  before  deatli. 

A  living  i)erson  can  have  no  heirs. 

3.  Wins  €^524(6)— Class  is  to  be  ascertained  at  date  of  distribution. 

Where  testator  devised  and  bequeathed  property  In  trust,  and  in  de- 
fault of  issue  to  the  life  tenant's  heirs  at  law,  the  class  is  fixed  as  of 
the  date  of  distribution. 

4.  Adoption  <$=»&— Constitutional  law  <8s»94— Adoptive  child  not  'Oieir^  of  life 

tenant,  entitled  to  take  under  devise,  under  theory  of  vested  right. 

Testator  gave  his  property  in  trust,  directing  that  the  income  be  paid 
to  his  daughters  for  life,  that  on  the  death  of  one  her  share  should 
descend  to  her  issue,  etc.,  and  that  on  death  of  last  daughter  her  share 
should  pass  to  her  Issue,  or  on  default  to  her  heirs  at  law.  Held,  that 
a  woman  adopted  by  the  surviving  daughter  in  1916  under  Laws  1915, 
c.  352,  modifying  the  Domestic  Kelations  Law,  so  as  to  allow  the  adoption 
of  adults,  is  not,  where  such  daughter  did  not  die  until  1918,  entitled  to 
claim  as  an  heir;  the  amendatory  act  of  1917  (Laws  1917,  c.  149),  ap- 
plying to  adopted  adults  the  policy  of  previous  adoption  statutes  found  in 
Laws  1887,  c.  703,  and  Domestic  Relations  Law,  S§  110,  114,  to  the  ef- 
fect that  adoptive  children  should  not  be  considered  as  heirs  as  against 
remaindermen-  entitled  to  take  in  default  of  heirs,  and  the  claim  of  such 
adopted  child  cannot  be  upheld  as  a  vested  right,  because  of  the  omission 
in  the  act  of  1915. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Heir.] 

Appeal  from  Surrogate's  Court,  New  York  County. 
In  the  matter  of  the  judicial  settlement  of  the  account  of  proceed- 
ings of  Howard  Thayer  Kingsbury  as  sole  surviving  executor  and  trus- 
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tee  under  the  last  will  and  testament  of  Samuel  Frost  From  a  final 
decree  judicially  settling  the  accounts  of  the  executot  and  trustee, 
testator's  grandchildren  appeal.    Reversed,  and  new  decree  directed. 

See,  also,  96  Misc.  Rep.  122,  159  N.  Y.  Supp.  613. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Hughes,  Rounds,  Schurman  &  Dwight,  of  New  York  City  (Charles 
E.  Hughes,  of  New  York  City,  of  counsel,  and  Augustus  L.  Richards, 
of  New  York  City,  on  the  brief),  for  appellants. 

Frederick  R.  Coudert,  of  New  York  City  (John  P.  Murray  and 
James  E.  Hopkins,  both  of  New  York  City,  on  the  brief),  for  re- 
spondent Kingsbury. 

Coleridge  A.  Hart,  of  New  York  City,  for  respondent  trustee. 

GREENBAUM,  J.  The  grandchildren  of  the  testator,  Samuel 
Frost,  appeal  from  a  decree  of  the  surrogate  entered  upon  the  ac- 
counting of  Howard  F.  Kingsbury  as  executor  and  trustee  under  the 
testator's  will.  The  decree  directed  the  payment  to  one  Alice  C.  B. 
Kingsbury  of  substantially  the  entire  undistributed  portion  of  a  trust 
fund  created  under  the  will  of  the  testator,  upon  the  ground  that 
she  was  the  sole  heir  at  law,  by  adoption,  of  Emma  F.  Bussing,  a 
daughter  of  the  testator. 

The  salient  facts  will  be  briefly  stated.  Samuel  Frost,  the  testator,^ 
died  in  this  city  in  March,  1888,  leaving  a  will  dated  March  3,  1884, 
and  a  codicil  thereto  dated  November  9,  1886.  He  was  survived  by 
two  daughters,  Mary  Heath  and  Emma  F.  Bussing,  who  were  his 
only  heirs  at  law.  At  the  time  of  the  execution  of  the  will,  and  at 
the  testator's  death,  his  daughter  Mary  had  three  children  living, 
Maude  Ogden  Heath  (now  Maude  Ogden  Heath  Jessup),  Emma  Frost 
Heath  (now  Emma  Frost  WyckofF),  and  Ella  Heath,  the  appellants, 
who  were  his  only  grandchildren.  His  daughter  Emma  F.  Bussing 
never  had  any  children.  After  making  certain  specific  bequests  and 
devises,  he  gave  the  residue  and  remainder  of  his  estate  to  his  two 
sons-in-law  and  one  Henry  W.  Johnson,  his  attorney,  in  trust  to  man- 
age the  property  and  collect  and  distribute  the  income.  He  provided 
for  the  disposition  of  his  residuary  estate  by  subdivision  4  of  para- 
graph 5  of  his  will  as  follows : 

"All  the  rest  and  residue  of  said  net  income  shall  be  divided  by  my  said 
executors  and  trustees  equaUy  between  and  i>aid  over  to  my  said  daughters 
share  and  share  alike  during  their  Joint  lives,  as  the  same  shall,  from  time  to 
time,  be  received  by  said  executors  and  trustees.  Upon  the  decease  of  either 
of  my  said  daughters,  I  give,  devise  and  bequeath  the  one-half  of  my  said 
residuary  estate  unto  her  issue  share  and  share  alike  giving  to  the  issue  of 
any  deceased  child  of  such  deceased  daughter  the  share  which  such  child 
would  have  received  if  living,  and  in  default  of  any  such  issue  surviving  such 
deceased  daughter,  I  give,  devise  and  bequeath  said  one-half  to  my  surviving 
daughter  and  her  heirs  and  assigns  forever.  The  remaining  one-half  of  my 
said  residuary  estate  shall  be  held  and  managed  as  aforesaid  by  said  ex- 
ecutors and  trustees  during  the  lifetime  of  my  surviving  daughter  and  the 
income  arising  therefrom  shall  be  paid  over  to  her,  and  upon  her  decease  I 
give,  devise  and  bequeath  the  said  one-half  and  aP  accumulations  of  interest 
tJltereon  unto  her  l^ue  share  and  share  alike,  the  issue  of  any  deceased  child 
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of  such  deceased  daughter,  however,  to  receive  the  share  which  such  child 
would  have  received  if  living,  and  in  default  of  any  such  issue  surviving  my 
said  daughter,  I  give,  devise  and  bequeath  said  remaining  half  of  my  residuary 
estate  to  her  heirs  at  law."   ^ 

The  controversy  hinges  upon  the  effect  that  should  be  given  to  the 
concluding  words  of  the  will,  to  wit,  "to  her  heirs  at  law."  The  two 
daughters  of  the  testator  received  the  income  of  the  estate  jointly 
until  February  17,  1944,  when  Mary  F.  Heath  died,  leaving  her  sur- 
viving her  three  daughters,  heretofore  mentioned.  Emma  F.  Bussing 
died  on  June  30,  1918,  leaving  no  heirs  of  the  blood  excepting  her 
three  nieces. 

The  facts  so  far  as  they  relate  to  Alice  C.  B.  Kingsbury  are  as  fol- 
lows: Mrs.  Kingsbury  was  taken  into  the  Ijousehold  of  Emma  F. 
Bussing  and  her  husband  in  1872,  when  she  was  a  few  days  old,  and 
she  was  thereafter  brought  up  by  them  as  their  own  child  under  the 
name  of  Alice  Gary  Bussing.  Mrs.  Bussing's  husband  died  ori  Novem- 
ber 4,  1903,  leaving  a  will  in  which  he  described  the  respondent  as 
his  daughter.  He  was  succeeded  as  executor  and  trustee  by  Mr. 
Howard  Thayer  Kingsbury,  the  petitioner  herein,  who  is  now  the  sole 
surviving  executor  and  trustee  under  the  will.  Mrs.  Bussing  died 
on  June  30,  1918,  leaving  a  will  executed  in  1906,  in  which  she  left 
her  entire  estate  to  Mrs.  Kingsbury,  whom  she  described  therein  as 
her  daughter. 

At  the  time  when  Mrs.  Kingsbury  was  taken  as  an  infant  into  the 
Bussing  home,  there  was  no  general  adoption  law  in  this  state.  The 
first  general  adoption  law  was  enacted  by  chapter  830,  Laws  of  1873^ 
and  it  only  permitted  the  adoption  of  minors,  but  conferred  upon  them  * 
no  right  of  inheritance.  In  1887  that  law  was  amended,  so  as  to  give 
minors  adopted  thereunder  the  right  to  inheritance  from  their  foster 
parents  (chapter  703,  Laws  of  1887),  "except  that  as  respects  the 
passing  and  limitation  over  of  real  and  personal  property,  under  and 
by  deeds,  conveyances,  wills,  devises  and  trusts,  dependent  upon  the 
person  adopting  dying  without  heirs,  said  child  adopted  shall  not  be 
deemed  to  sustain  the  legal  relation  of  child  to  the  person  so  adopting 
so  as  to  defeat  the  rights  of  remaindermen,"  etc.  In  1896  all  adop- 
tion laws  were  embraced  in  the  Domestic  Relations  Law,  c.  272,  art. 
6.    Section  60  of  that  act  provided  as  follows : 

"Sec.  60.  *  *  ^  Nothing  in  this  article  In  regard  to  an  adopted  child  in> 
heriting  from  the  foster  parent,  appUes  to  any  will,  devise  or  trust  made  or 
created  before  June  25, 1873,  or  alters,  changes  or  interferes  with  such  will,  de- 
vise or  trust,  and  as  to  any  such  will,  devise  or  trust,  a  child  adopted  before 
that  date  is  not  an  heir  so  as  to  alter  estates  or  trusts,  or  devises  in  wills  so 
made  or  created." 

"Sec.  64.  Mffect  of  Adoption —  •  ♦  ♦  The  foster  parent  or  parents  and 
the  minor  sustain  toward  each  other  the  legal  relation  of  parent  and  chUd  and 
have  all  the  rights,  and  are  subject  to  all  the  duties  of  that  relation,  includ- 
ing the  right  of  inheritance  from  each  other,  and  such  right  of  inheritance  ex- 
tends to  the  heirs  and  next  of  kin  of  the  minor,  and  such  heirs  and  next  of 
idn  shall  be  the  same  as  if  he  were  the  legitimate  child  of  the  person  adopting; 
but  as  respects  the  passing  and  limitation  over  of  real  or  personal  property  de- 
pendent under  the  provisions  of*  any  instrument  on  the  foster  parent  dying 
without  heirs,  the  minor  is  not  deemed  the  child  of  the  foster  parent  so  as  to 
defeat  the  rights  of  remaindermen." 
182  N.Y.S.— 36 


Digitized  by 


Google 


562  182  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

The  provisions  of  the  Domestic  Relations  Law  above  quoted  were 
subsequently  embodied  without  change  in  the  Consolidated  Laws 
enacted  in  1909  (Consol.  Laws,  c.  14).  In  1915  (chapter  352)  an 
amendment  was  made  to  section  110  of  the  Domestic  Relations  Law, 
permitting  for  the  first  time  in  the  history  of  this  state  the  adoption 
of  adult  children,  by  adding  in  their  appropriate  places,  before  the 
word  "minor/'  the  words,  "a  person  of  the  age  of  twenty-one  years 
and  upwards."  In  other  respects,  section  1 10  w4s  unchanged.  Section 
1 14  of  the  Domestic  Relations  Law'  was  also  amended,  so  as  to  apply 
to  adopted  adults,  and  in  other  respects  read  as  it  first  appeared  in 
section  64  of  the  Domestic  Relations  Law  (1896)  as  above  quoted. 
In  1917,  chapter  149  amended  the  act  of  1915  by  providing  that  noth- 
ing in —  • 

"this  article  In  regard  to  an  adult  adopted  pursuant  hereto  inheriting  from 
the  foster  parent  applies  to  any  will,  devise  or  trust,  made  or  created  before 
April  22,  1915,  or  alters,  changes  or  interferes  with  such  will,  devise  or  trust, 
and  as  to  any  such  will,  devise  or  trust,  an  adult  so  adopted  is  not  an  heir  so  as 
to  alter  estates  or  trusts  or  devises  in  wills  so  made  or  created.** 

Mrs.  Kingsbury  was  not  legally  adopted  by  Mr.  or  Mrs.  Bussing 
until  February  9,  1916,  after  the  passage  of  the  1915  act  She  was 
then  married  and  was  about  44  years  of  age.  The  adoption  proceed- 
ings were  had  before  the  surrogate  of  Nassau  county. 

Upon  the  foregoing  state  of  facts,  the  learned  surrogate  held  that 
the  act  of  1917  was  not  retroactive  and — 

**that  Mrs.  Kingsbury  became  an  heir  at  law  of  Mrs.  Bussing  within  the  mean- 
ing of  the  Frost  will  under  the  statute  of  1915,  which  was  the  law  under 
which  she  was  adopted,  and  that  the  1917  statute  does  not  operate  to  change 
that  status.*' 

The  respondent,  Mrs.  Kingsbury,  thus  claims  that  by  virtue  of  her 
adoption  in  1916  she  became  an  heir  at  law  of  Mrs.  Bussing  upon 
the  latter's  death  in  1918,  and  as  such  heir  entitled  to  receive  Sie  un- 
distributed trust  fund  created  under  the  will  of  Samuel  Frost.  The 
appellants  deny  the  validity  of  the  respondent's  claim,  and  assert  that 
they  alone  were  the  heirs  at  law  of  Mrs.  Bussing  in  respect  of  the 
trust  fund  created  under  the  Frost  will,  by  reason  of  the  express  pro- 
vision in  the  act  of  1917,  which  declares  that  an  adopted  adult  "is 
not  an  heir  so  as  to  alter  *  *  *  trusts  *  *  ♦  in  wills 
*     *     *     created"  before  April  22,  1915. 

The  appellants  also  contend  that  the  phrase  "heirs  at  law,"  used  in 
the  Frost  will,  may  not  be  construed  as  including  Mrs.  Kingsbury 
without  invalidating  the  intention  of  the  testator.  The  respondent  ar- 
gues that  the  act  of  1917  was  not  retroactive,  and  that  Mrs.  Kings- 
bury's adoption  in  1916  under  the  act  of  1915  created  her  status  of 
heirship  as  to  Mrs.  Bussing,  which  amounted  to  a  vested  right,  and 
of  which  a  subsequent  legislative  act  could  not  deprive  her. 

[1]  The  point  as  to  whether  the  1917  act  was  retroactive  may  be 
speedily  disposed  of,  since  the  appellants  also  insist  that  it  was  not 
retroactive,  citing  Dodin  v.  Dodin,  16  App.  Div.  42,  44  N.  Y.  Supp. 
800,  affirmed  162  N.  Y.  635,  57  N.  E.  1108,  in  which  it  is  stated: 
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"An  amendatory  statute  bas  no  retroactive'  effect  nnleas  such  appears  to 
have  been  tbe  lei^slattve  Intent" 

As  no  such  intent  is  indicated  in  the  act  of  1917,  the  court  is  of 
opinion  that  it  is  not  retroactive,  but  prospective,  in  its  effect. 

[2-4]  As  to  the  claim,  however,  that  the  respondent  acquired  a 
vested  right  of  heirship  under  the  1915  act,  it  is  evident  upon  re- 
flection that  it  is  not  well  founded.  Had  Mrs.  Bussing  died  before  the 
1917  enactment,  the  plea  of  a  vested  right  to  the  trust  fund  in  question 
would  have  much  force.  But,  inasmuch  as  Mrs.  Bussing  died  in 
1918,  quite  a  different  situation  is  here  presented.  The  act  of  1915 
not  only  created  a  new  right  in  permitting  the  adoption  of  adults,  but 
also  a  new  right  under  the  law  of  inheritance.  The  effect  of  that  law 
was  to  confer  the  right  of  heirship  upon  an  adopted  adult  and  to 
aisplace  theretofore  existing  presumptive  heirships  in  others.  Thus 
in  the  case  at  bar  the  appellants  were  prospective  heirs  of  Mrs.  Buss- 
ing up  to  the  time  when  the  act  of  1915  went  into  effect,  and  there- 
after were .  displaced  by  Mrs.  Kingsbury,  when  she  was  adopted  by 
Mrs.  Bussing. 

If  the  respondent's  theory  of  a  vested  right  be  correct,  it  must  then 
inexorably  follow  that  appellants'  prior  rights  under  the  law  of  in- 
heritance must  also  be  regarded  as  vested,  and  hence  unaffected  by 
the  legislation  of  1915.  But  the  contention  of  the  respondents  is 
clearly  untenable.  It  is  true  that  the  1915  act  contained  no  provision 
that  an  adopted  adult  "is  not  an  heir  so  as  to  alter  estates  or  trusts  or 
devises  in  wills"  made  or  created  before  the  date  of  the  1915  enact- 
ment. But  the  legislative  power  which  brought  into  existence  rights 
of  adoption  of  adults  was  also  broad  enough  to  permit  the  Legisla-^ 
ture  to  amend  its  prior  enactment,  and  to  limit  and  qualify  any  rights 
theretofore  granted,  which  had  not  meanwhile  become  vested. 

Mrs.  Bussing  was  living  in  1917,  and  a  living  person  can  have  no 
heirs.  Livingston  v. 'Greene,  52  N.  Y.  118;  Heath  v.  Hewitt,  127  N. 
Y.  166,  170,  27  N.  E.  959,  13  L.  R.  A.  46,  24  Am.  St.  Rep.  438.  It 
IS  well  settled  that,  when  property  is  to  pass  at  a  future  date  "to  a 
certain  class  of  persons,  it  will  be  distributed  amongst  the  persons  who 
compose  such  class  at  the  date  of  distribution."  Gilliam  v.  Guaranty 
Trust  Co.,  186  N.  Y.  127,  133,  78  N.  E.  697,  698  (116  Am.  St.  Rep. 
536).  No  vested  right  in  the  Frost  trust  fund,  therefore,  could  arise 
until  the  death  of  Mrs.  Bussing.  The  amendment  of  1917  was  clear- 
ly intended  to  modify  the  broad  rights  perhaps  inadvertently  con- 
ferred upon  adopted  adults  under  the  1915  enactment,  contrary  to  the 
general  legislative  policy  theretofore  pursued  in  respect  of  adoption 
enactments.  The  history  of  adoption  legislation  in  this  state  in  that 
regard  is  readily  gathered  upon  an  examination  of  the  various  enact- 
ments which  have  been  briefly  outlined.  It  discloses  a  settled  policy 
for  the  protection  of  the  rights  of  remaindermen  under  wills  made 
prior  to  the  enactment  of  adoption  laws. 

It  seems  to  us  unnecessary  to  prolong  this  discussion,  in  view  of 
the  opinion  of  the  court  in  Gilliam  v.  Guaranty  Trust  Co.,  supra,  186 
N.  Y.  at  page  134,  78  N.  E.  699,  116  Am.  St.  Rep.  536,  which  has 
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fixed  the  law  applicable  to  this  case.  Under  somewhat  analogous 
facts,  excepting  that  the  position  of  the  parties  was  reversed,  the 
court  held  that  no  vested  right  of  heirship  existed,  saying: 

'*It  is  too  weU  established  to  require  any  discussion  that  the  relationship  of 
appellants  to  Mrs.  Thomas,  which  originally  made  them  her  heirs  at  law,  did 
not  confer  any  vested  right  during  the  life  of  the  sister  to  the  continuance  of 
such  heirship,  but  that  the  Legislature  had  the  power  to  change  this  and 
provide  for  a  different  line  of  inheritance;  also  that  a  child  adopted  under 
the  provisions  of  the  act  of  1873  giving  no  right  of  inheritance  is  entitled  to 
the  benellt  of  the  statute  enacted  subsequently  to  tlie  adoption  conferring  such 
right.    Dodln  v.  Dodln,  16  App.  Dlv.  42;  Theobald  v.  Smith,  103  App.  Dlv.  200." 

In  view  of  the  conclusion  which  we  have  reached,  that  the  re- 
spondent may  not  be  deemed  an  heir  at  law  of  Mrs.  Bussing  so  far 
as  the  trust  fund  created  under  the  Frost  will  is  concerned, 'it  will  be 
unnecessary  to  discuss  the  other  points  raised  in  behalf  of  the  appel- 
lants. 

The  order  of  the  Surrogate  must  be  reversed,  and  a  new  decree 
entered,  directing  the  executor  and  trustee  to  pay  over  to  the  appellants 
the  funds  which  under  the  decree  appealed  from  were  awarded  to  Mrs. 
Kingsbury,  with  costs  to  the  appellants. 

Settle  order  on  notice.    All  concur. 


POSNER  V.  STONE. 

,<  Supreme  Ck>urt,  Appellate  Term,  Second  Department    May  Term,  1920.) 

1.  DiToree  <^9l97— Husband  liable  for  legal  s«rviees>  which  are  ''necessaries.'* 

A  husband  is  liable  in  law  for  legal  services  rendered  his  wife  for  her 
protection  and  Support;   such  services  being  "necessaries." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Necessaries.] 

2.  Divorce  <$=»25&— Finding  In  wife's  separation  action  no  bar  to  attorney's 

action  to  recover  for  services  from  husband. 

Where  court,  in  wife's  separation  action,  found  amount  reserved  to  her 
in  a  written  agreement  between  herself  and  husband  should  be  in- 
creased, finding  was  tantamount  to  one  that  agreement  did  not  adequate- 
ly provide  for  her,  and  was  no  bar  to  action  by  her  attorney  to  recover 
for  legal  services  from  her  husband  on  ground  they  were  necessaries. 

Appeal  from  Mimicipal  Court,  Borough  of  Queens^  Second  Dis- 
trict. 

Action  by  Louis  S.  Posner  against  Oliver  C.  Stone.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  May  term,  1920,  before  KELBY,  CLARK,  and  CROP- 
SEY,  JJ. 

Levine  &  Greenhaum,  of  New  York  City  (Louis  S.  Posner  and  Copal 
Mintz,  both  of  New  York  City,  of  counsel),  for  appellant. 
John  Newton  Johnson,  of  New  York  City,  for  respondent. 

^s>For  other  casev  lee  Nune  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Digeets  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  P06NEB  V.  STONE  86B 

(181  N.T.a.) 

KELBY,  J.  In  the  month  of  September,  1918,  Geneva  T.  Stone, 
the  wife  of  the  defendant,  consulted  the  plaintiff,  who  is  a  lawyer, 
concerning  some  marital  difficulties  arising  between  herself  and 
the  defendant  Thereafter  an  action  was  brought  in  Queens  county 
for  a  separation,  and  for  the  support  and  maintenance  of  the  wife 
and  two  children  of  the  marriage.  A  motion  was  made  in  that. ac- 
tion for  alimony  and  counsel  fees  on  behalf  of  the  plaintiff  in  that 
action.  This  motion  was  denied ;  the  court  at  motion  term  being  of 
the  (pinion  that  the  plaintiff  had  no  cause  of  action.  This  decision 
was  predicated  upon  the  existence  of  a  written  agreement  entered  into 
between  the  defendant  and  his  wife  on  or  about  September  1,  1914. 
This  agreement  reads  as  follows : 

'This  agreement,  made  this  Ist  day  of  September,  1914,  between  Oliver  0. 
StoDe  and  (xeneva  T.  Stone,  witnesseth :  That  in  consideration  of  one  hun- 
dred dollars,  to  be  paid  on  the  first  day  of  each  and  every  month,  beginning 
on  the  date  hereof,  by  the  said  Oliver  C.  Stone,  to  the  said  Geneva  T.  Stone,  for 
the  maintenance  and  support  of  her  and  their  two  children,  the  said  Geneva 
T.  Stone  agrees  to  incur  no  debt  or  obligation,  which  the  said  OUver  0.  Stone 
may  or  might  in  law  be  called  upon  to  pay,  nor  will  she  allow  her  children  so 
to  do.  It  is  further  agreed  that  the  said  money  shaU  be  paid  monthly,  in 
advance,  to  Endicott  &  Endicott,  attorneys  of  Mrs.  Stone. 

''In  witness  whereof,  the  parties  have  hereunto  set  their  hands  and  seals. 

"[Signed]    OUver  0.  Stone. 
"Geneva  T.  Stone." 

When  the  case  was  reached  for  trial  on  the  merits,  the  trial  judge 
held,  as  a  matter  of  law,  that  this  agreement  was  not,  in  any  sense, 
a  valid  agreement  of  separation,  that  no  term  for  the  continuance  of 
the  agreement  was  fixed,  and  that  it  did  not  obligate  the  defendant 
to  continue  the  payments.  Judgment  was  thereafter  entered  in  favor 
of  the  plaintiff,  directing  the  payment  of  alimony  at  the  rate  of  $1,- 
650  a  year,  payable  in  equal  monthly  installments.  Upon  the  trial  the 
plaintiff  in  this  action  moved  for  an  allowance  of  counsel  fee,  which 
was  denied,  on  the  ground  that  the  court  was  then  without  power  to 
make  such  an  allowance.  In  this  the  court  followed  the  decision  of 
McCarthy  v.  McCarthy,  137  N.  Y.  500,  33  N.  E.  550.  This  latter 
case  held  that  an  allowance  for  counsel  fee  looks  to  the  future,  and 
that  there  can  be  no  allowance  to  make  a  defense  which  has  already 
been  made.  It  thus  appears  that  the  plaintiff's  application  for  an 
allowance  has  never  been  determined  on  the  merits  of  the  application, 
and  he  is  in  the  same  situation  as  if  no  motion  for  counsel  fee  had 
ever  been  made  in  the  separation  action. 

[1]  The  husband  is  liable  in  law  for  legal  services  rendered  his 
wife,  when  such  services  are  rendered  for  the  protection  and  support 
of  the  wife;  services  of  this  character  have  been  determined  to  be 
necessaries.  In  the  case  of  Naumer  v.  Gray,  28  App.  Div.  529,  51 
N.  Y.  Supp.  222,  the  legal  principles  involved  were  fully  reviewed  by 
Judge  Cullen,  and  therein  the  difference  between  services  rendered 
by  an  attorney  in  an  action  for  separation  and  services  rendered  by  an 
,  attorney  in  an  action  for  divorce  was  pointed  out.  It  was  further  dis- 
tinctly stated  there  that  the  remedy  afforded  under  the  Code,  pro- 
viding for  an  allowance  for  counsel  fees,  did  not  preclude  the  main- 
tenance of  a  suit  by  the  attorney  against  the  husband.    And  later,  in 
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the  same  case  (41  App.  Div.  361,  58  N.  Y.  Supp.  476),  Judge  Wood- 
ward, writing  for  the  court,  stated  that  an  action  for  separation^ 
brought  in  good  faith  upon  grounds  sufficient  to  warrant  such  an 
action,  was  to  be  construed  as  a  suit  for  protection  and  support  of  the 
wif«i,  and  that  the  husband,  under  such  circumstances,  was  liable  for 
fees'imd  compensation  of  an  attorney  employed  by  the  wife  for  the 
purpose  of  prosecuting  the  action.  The  case  of  Turner  v.  Woolworth, 
221  N.  Y.  425,  117  N.  E.  81^,  is  not  in  conflict  with  these  decisions, 
and  in  the  last-cited  case  the  court  expressly  stated,  concerning  coun- 
sel fees: 

"We  do  not  say  that  such  reUef  would  be  denied,  if  the  wife  had  made  no 
motion  and  obtained  no  order'*  (citing  Naumer  ▼.  Gray,  supra,  28  App.  Div. 
529,  534.  51  N.  Y.  Supp.  222.  and  Horn  v.  SchmalhoU,  150  App.  Div.  333.  134 
N.  Y.  Supp.  652). 

[2]  The  finding  of  the  trial  judge  in  the  separation  action  that  the 
amount  reserved  in  the  written  agreement  should  be  increased  is  tan- 
tamount to  a  finding  thsit  the  agreement  did  not.  adequately  provide  for 
the  wife,  and  was  therefore  no  bar  to  the  plaintiff's  action  in  this 
case.    In  the  case  of  Horn  v.  Schmalholz,  supra,  the  court  held  that — 

**The  right  to  maintain  the  action  ♦  ♦  •  is  a  common-law  right,  not  de- 
pendent upon  the  provisions  of*  the  CJode  relative  to  counsel  fees,  but  based 
upon  the  continuance  of  the  marital  status  and  the  husband's  common-law 
obligation  to  protect  and  support  the  wife  therein." 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant. 

CLARK  and  CROPSEY,  JJ.,  concur. 


SEA  GATE  HOTEL  CO.  v.  NAHMMACHER. 

(Supreme  Ck)urt,  Appellate  Term,  Second  Department    May  Term.  1920.) 

1.  Judgment  ^=^747(6)—- Ord^  In  smuniary  proceedings  to  dispossess  eondn- 

ftive  as  to  terms  of  lease. 

A  final  order  in  summary  proceedings  to  dispossess  a  tenant  for  non- 
payment of  rent,  though  not  conclusive  as  to  the  amount  of  rent  due,  is 
concluslye  as  to  the  terms  of  the  lease,  possession  thereunder,  and  de- 
fault in  the  payment  of  some  rent,  so  that  it  establishes  every  fact  neces- 
sary in  a  subsequent  action  to  recover  rent,  except  the  amount  of  rent 
not  paid. 

2.  Landlord  and  tenant  ^^285(6)*^art  in  dispossess  proeeedings  can  de- 

termine amount  of  rent. 

While  the  court,  in  proceedings  to  dispossess  a  tenant  for  nonpayment 
of  rent,  cannot  render  a  judgment  for  the  rent,  it  can  determine  tho 
amount  of  rent  due.  by  an  accounting,  if  necessary,  at  least  to  enable 
tenant  to  avaU  himself  of  Ck>de  Civ.  Proc.  f  {  2254,  2256.  and  such  a  finding 
Is  conclusive  In  the  proceeding. 

3.  Landlord  and  tenant  <^=»231(6) — ^Finding  In  dispossess  proceedings  as  to 

amount  of  rent  not  evidence  In  subsequent  action  for  rent. 

The  finding.  In  summary  proceedings  to  dispossess  tenant  for  nonpay- 
ment of  rent,  of  the  amount  of  rent  due.  is  not  evidence,  conclusive  or 
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otberwlse,  in  an  action  for  the  rent ;  but  other  findings  therein  are  suffl- 
dent  to  make  out  a  prima  fade  case. 

4.  Landlord  and  tenant  ^=^231  (1)— Landlord  need  not  prove  nonpayment  of 

rent  as  aliened. 

In  an  action  on  a  contract  for  the  payment  of  money  only,  Including 
a  contract  for  the  payment  of  rent  under  a  lease,  plaintiff  need  not  prove 
nonpayment  of  the  agreed  amount;  the  burden  bdng  on  defendant  to 
prove  payment. 

5.  Landlord  and  tenant  ^^231(1)— Admitting  payment  of  rent  to  stated  date 

does  not  require  proof  of  nonpayment  thereafter. 

Admission  by  the  landlord  that  the  tenant  had  paid  rent  under  a  lease 
to  a  stated  date  does  not  require  him  to  prove  that  the  rent  thereafter 
was  not  paid,  but  merely  relieves  the  defendant  of  the  burden  of  proving 
the  admitted  payments. 
IL  Landlord  and  tenant  <&=»198— Rrat  is  payable  between  final  order  and  is- 
soanee  of  wabrrant  in  dispossess  proceedings. 

Where  the  tenant  removed  from  premises  between  the  dates  of  the  final 
order  in  dispossess  proceedings  for  nonpayment  of  rent  and  the  Issuance  of 
the  warrant,  which  under  CJode  Civ.  Proc.  {  2253,  canceled  the  lease,  the 
tenant  is  liable  for  riient  to  the  date  of  the  issuance  of  the  warrant. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  Dis- 
trict. 

Action  by  the  Sea*  Gate  Hotel  Company  against  Charles  H.  Nahm- 
macher  for  rent.  Judgment  for  plaintiff  for  6  cents  gnly  (106  Misc. 
Rep.  315,  175  N.  Y.  Supp.  721),  and  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  May  term,  1920,  before  CROPSEY,  CLARK,  and  KEL- 
BY,  JJ. 

Sydney  Rosenthal,  of  Brooklyn,  for  appellant. 
Wilbur  F.  Earp,  of  New  York  City,  for  respondent. 

CROPSEY,  J.  The  action  is  for  rent.  The  answer  pleads  a  coun- 
terclaim, but  that  was  dismissed,  and  the  defendant  does  not  appeal. 
The  appeal  is  by  the  plaintiff  from  a  judgment  in  its  favor  for  6  cents 
damages  and  costs. 

The  letting  sued  upon  is  alleged  to  have  been  made  on  July  27,  1917, 
at  the  rate  of  $3  per  day.  The  complaint  alleges  that  the  defendant 
went  into  possession  and  paid  the  rent  as  provided  until  November  1, 
1917,  but  failed  to  pay  the  rent  from  the  latter  date  to  April  3,  1918. 
The  demand  was  for  rent  between  the  two  last-named  dates,  amount- 
ing to  $462. 

The  plaintiff  put  into  evidence  the  petition,  precept,  answer,  final 
order,  and  warrant  in  a  summary  proceeding  to  remove  this  defendant 
from  the  premises  in  question. .  That  proceeding  was  instituted  by  Peter 
B.  Sweeney,  alleging  he  was  the  authorized  agent  of  the  plaintiff.  It 
was  based  upon  a  claim  of  nonpayment  of  rent.  The  petition  therein 
alleged  the  same  letting  pleaded  in  the  complaint  in  this  action.  The 
amended  answer  of  the  tenant  in  that  proceeding  denied  all  the  alle- 
gations of  the  petition,  except  that  the  present  plaintiff  was  the  owner 
of  the  premises  described  and  that  Sweeney  was  its  authorized  agent, 
and  pleaded  as  a  defense  that  prior  to  the  commencement  of  the  pro* 
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ceeding  and  about  November  19,  1917,  the  tenant  had  removed  from 
the  premises  and  had  surrendered  possession  to  the  landlord  which  the 
latter  had  accepted.  The  final  order  was  made  awarding  possession 
to  the  landlord.  That  order  is  dated  March  27,  1918.  It  finds  that 
$261  is  due  and  unpaid  as  rent.  This  is  the  amount  of  the  rent  from 
November  1,  1917,  to  the  date  of  the  petition  (January  26,  1918).  Up- 
on this  final  order  a  warrant  of  dispossess  was  issued  April  3,  1918. 

The  only  other  proof  offered  by  the  plaintiff,  that  has  any  effect 
upon  the  question  presented,  was  testimony  to  show  there  was  no 
change  in  the  situation  between  the  making  of  the  final  order  and  the 
issuance  of  the  warrant.  The  defendant  did  not  introduce  any  evi- 
dence. As  has  been  stated,  the  trial  court  rendered  judgment  for  the 
plaintiff  for  the  nominal  sum  of  6  cents.  The  question  is :  Upon  this 
proof,  was  the  plaintiff  entitled  to  a  judgment  for  a  larger  amount? 

[  1  ]  It  cannot  be  now  disputed  that  in  an  action  for  rent  a  final  or- 
der in  favor  of  the  landlord  in  a  summary  proceeding  based  on  the 
nonpayment  of  rent  is  not  conclusive — that  is,  it  is  not  res  adjudicata — 
as  to  the  amount  of  rent  due,  Jarvis  v.  Driggs,  69  N.  Y.  143 ;  Stelle 
Y.  Creamer,  69  App.  Div.  296,  74  N.  Y.  Supp.  669 ;  Sheldon  v.  Testera, 
21  Misc.  Rep.  477,  47  N.  Y.  Supp.  653;  Steiger  v.  Feldman,  94  Misc. 
Rep.  243,  244,  157  N.  Y.  Supp.  1042;  Prince  v.  Schlesinger,  116  App. 
Div.  500,  502,  lOl  N.  Y.  Supp.  1031.  Such  an  order,  however,  is  con- 
clusive proof  that  some  rent  is  due  and  unpaid ;  and  it  is  also  conclu- 
sive as  to  the  existence  and  validity  of  the  lease  upon  which  the  pro- 
ceeding was  based,  the  occupation  of  the  tenant  thereunder,  and  the 
holding  over  by  the  tenant  after  default  in  the  pa)mient  of  rent.  See 
above  cases;  also  Brown  v.  Mayor,  66  N.  Y.  385;  Nemetty  v.  Naylor, 
100  N.  Y.  562,  566,  3  N.  E.  497;  Meyerhoffer  v.  Baker,  51  Misc.  Rep. 
598,  101  N.  Y.  Supp.  24;  Reich  v.  Cochran,  151  N.  Y.  122,  127,  45 
N.  E.  367,  37  L.  R.  A.  805,  56  Am.  St.  Rep.  607.  The  trial  court  in  the 
case  at  bar  (opinion  reported  in  106  Misc.  Rep.  315,  175  N.  Y.  Supp. 
721)  held  that  the  final  order  was  not  conclusive  as  to  the  terms  of  the 
letting,  but  the  cases  cited  (People  ex  rel.  Hughes  v.  Lamb,  10  Hun, 
348;  Reich  v.  Cochran,  201  N.  Y.  450,  455,  94  N.  E.  1080)  do  not 
support  that  holding.    The  rule  is  to  the  contrary  as  above  stated. 

[2]  It  is  also  settled  that  the  court  in  dispossess  proceedings  has  no 
power  to  render  a  judgment  for  the  recovery  of  rent.  Stelle  v.  Cream- 
er, 69  App.  Div.  296,  298,  74  N.  Y.  Supp.  669;  Bennett  v.  Nick,  29 
Misc.  Rep.  632,  61  N.  Y.  Supp.  106;  Hett  v.  Lange,  139  App.  Div. 
743,  745,  124  N.  Y.  Supp.  573;  Liedtke  v.  Meyer,  137  App.  Div.  74, 
122  N.  Y.  Supp.  95 ;  Jarvis  v.  Driggs,  69  N.  Y.  143,  147.  But  it  does 
have  power  to  determine  for  certain  purposes  the  amount  of  rent  due 
and  to  resort  to  an  accounting  for  that  purpose,  if  necessary.  Natkins 
V.  Wetterer,  76  App.  Div.  93,  78  N.  Y.  Supp.  713 ;  Bliss  v.  Ruddell,  171 
N.  Y.  Supp.  387;  Hett  v.  Unge,  139  App.  Div.  743,  124  N.  Y.  Supp. 
753 ;  Empire  Holding  Co.  v.  Bonwit,  171  N.  Y.  Supp.  378.  See,  also. 
Browning,  King  &  Co.  v.  Chamberlain,  210  N.  Y.  270,  273,  104  N.  E. 
627.  The  court  has  this  power,  at  least  for  the  purpose  of  enabling  the 
tenant  to  avail  himself  of  the  provisions  of  sections  2254  and  2256  of 
the  Code  of  Civil  Procedure.    And  that  such  a  finding  is  conclusive  in 
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the  proceedbxg  is  shown  by  the  above  cases,  holding  that  an  error  of 
the  court  in  fixing  the  amount  will  be  corrected  on  appeal.  There  is 
no  inconsistency,  however,  between  this  and  the  holding  that  such  a 
finding  is  not  res  adjudicata ;  that  is,  is  not  conclusive  for  all  purposes 
outside  the  proceeding  itself. 

[3]  Though  the  finding  in  the  summary  proceeding  of  the  amount  of 
rent  due  is  not  evidence,  conclusive  or  otherwise,  in  an  action  for  the 
rent,  the  other  findings  involved  in  the  determination  therein  are  suffi- 
cient to  make  out  a  prima  facie  case  for  the  plaintiff.  The  final  order 
in  a  summary  proceeding,  as  already  has  been  stated,  conclusively 
proves  the  existence  and  validity  of.tne  lease  (and  this,  of  course,  in- 
cludes its  terms  as  therein  alleged),  the  possession  of  the  tenant  under 
that  lease  to  the  date  of  the  final  order  (Reich  v.  Cochran,  151  N.  Y. 
122,  126,  45  N.  E.  367,  37  L.  R.  A.  805,  56  Am.  St  Rep.  607;  SteUe 
V.  Creamer,  69  Aj^.  Div.  296,  298,  74  N.  Y.  Supp.  669;  Steiger  v. 
Feldman,  94  Misc.  Rep.  243, 244,  157  N.  Y.  Supp.  1042),  and  his  default 
in  the  payment  of  the  rent  as  agreed.  Thus  every  fact  necessary  to 
be  proved  in  an  action  for  rent,  with  the  possible  exception  of  the 
amount  of  rent  unpaid,  is  established  by  the  determination  in  the  sum- 
mary proceeding. 

[4]  But  in  an  action  for  rent  is  it  necessary  for  the  plaintiff  to  prove 
the  amoimt  of  rent  that  is  unpaid  under  the  agreement?  While  there 
IS  some  conflict  in  the  authorities,  the  better  rule  and  the  one  quite 
universally  approved  is  that  in  an  action  upon  contract  for  the  payment 
of  money  only,  although  it  may  be  necessary  to  plead  nonpayment,  it 
is  not  necessary  for  the  plaintiff  to  prove  that  fact,  and  that  the  bur- 
<ien  of  proving  payment  is  upon  the  defendant.  Posner  v.  Rosenberg, 
No.  2,  149  App,  Div.  272,  277,  133  N.  Y.  Supp.  704;  Grafton  v.  Brig- 
ham,  70  Hun,  131,  135,  24  N.  Y.  Supp.  54;  CoUender  v.  Smith,  20 
Misc.  Rep.  612,  614,  45  N.  Y.  Supp.  1130;  Lerche  v.  Brasher,  104  N. 
Y.  157,  161,  10  N.  E.  58;  Hicks-Alixanian  v.  Walton,  14  App.  Div. 
199,  201,  43  N.  Y.  Supp.  541 ;  Matter  of  Rowell,  45  App.  Div.  323,  61 
N.  Y.  Supp.  382;  Redmond  v.  Hughes,  151  App.  Div.  99,  102,  135 
N.  Y.  Supp.  843;  Matter  of  Neil's  Estate,  35  Misc.  Rep.  254,  71  N. 
Y.  Supp.  840;  Dose  v.  Hirsch  Brothers,  65  Misc.  Rep.  515,  120  N. 
Y.  Supp.  91 ;  Ives  v.  Male,  75  Misc.  Rep.  387,  390,  135  N.  Y.  Supp. 
526;  Dresser  v.  Mercantile  Trust  Co.,  124  App.  Div.  891,  893,  108 
N.  Y.  Supp.  577.  This  question  is  discussed  at  length  and  many  of 
the  cases  above  cited  are  referred  to  in  Conkfing  v.  Weatherwax,  181 
N.  Y.  258,  73  N,  E.  1028,  2  Ann.  Cas.  740,  in  which  case  the  general 
rule  stated  in  the  dissenting  opinion  of  Chief  Judge  CuUen  was  ac- 
cepted by  the  majority  of  the  court. 

An  action  for  rent  comes  within  the  rule  just  stated.  So  the  facts 
established  by  the  determination  in  the  summary  proceeding  prove  the 
essentials  of  plaintiff's  claim.  It  is  but  a  simple  matter  of  arithmetic 
to  ascertain  the  amount  of  rent  accrued.  No  further  proof  is  neces- 
sary. In  the  absence  of  proof  to  the  contrary,  defendant  will  be  deem- 
•ed  to  owe  the  rent  called  for  by  the  lease,  less  the  amount  plaintiff  ad- 
mits receiving  on  account. 
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[5]  That  the  plaintiff  in  its  complaint  admits  payment  of  rent  up 
to  a  certain  date  does  not  change  the  rule.  If  it  would  not  have  been 
obliged  to  prove  the  amount  unpaid,  had  it  not  admitted  receiving  on 
account  the  specif  ed  amount,  it  cannot  be  under  any  greater  obligation 
merely  because  it  has  made  that  admission.  The  admission  merely 
relieved  the  defendant  of  the  necessity  of  proving  that  payment.  If 
he  claimed  to  have  made  additional  payments,  he  was  still  under  the 
duty  of  pleading  and  proving  the  fact  Acharan  v.  Samuel  Brothers, 
144  App.  Div.  182,  128  N.  Y.  Supp.  943 ;  Bremer  v.  Ring,  146  App. 
IMv.  724,  726,  131  N.  Y.  Supp.  487.  The  defendant  neither  pleaded 
nor  proved  any  payment  other  than  that  admitted  in  the  complaint. 

In  two  cases  that  have  been  cited  above  (Brown  v.  Mayor,  66  N.  Y. 
385,  and  Jarvis  v.  Driggs,  69  N.  Y.  143)  the  plaintiffs  recovered  the 
amounts  claimed  to  be  due  for  rent  upon  no  proof  other  than  the  papers 
in  summary  proceedings,  and  those  judgments  were  affirmed  by  the 
Court  of  Appeals.  The  record  in  the  Jarvis  Case  (Court  of  Appeals 
Cases,  No.  246,  Law  Library,  Brooklyn)  makes  very  plain  what  the 
Court  of  Appeals  actually  decided.  The  judgment  below  was  affirmed, 
and  the  rulings  of  the  trial  court  upheld ;  but  to  avoid  a  misunderstand- 
ing of  its  decision,  and  to  make  plain  it  was  not  based  upon  the  hold- 
ing that  the  determination  in  the  summary  proceeding  was  conclusive 
proof  of  the  amount  due,  as  had  been  argued,  the  court  said  it  would 
have  been  erroneous,  had  the  lower  court  ruled  that  such  a  determina- 
tion "established"  the  amount  of  rent  due.  That  record  shows  the 
defendants  sought  to  prove  they  were  not  plaintiffs'  tenants,  and  that 
before  the  summary  proceedings  were  started  they  had  surrendered 
possession  to  the  plaintiffs  which  the  latter  had  accepted.  This  proof 
was  excluded  and  the  rulings  sustained.  The  defendants'  motion  to 
dismiss  the  complaint  in  that  case  was  also  specifically  based  upon  the 
contention,  among  others,  that  there  was  a  failure  of  evidence  to  show 
any  amount  of  rent  due.  That  the  determination  in  the  stunmary  pro- 
ceeding, in  the  absence  of  any  other  proof,  was  sufficient  to  sustain  a 
finding  of  the  amount  of  rent  due  was  involved  in  the  denial  of  the  mo- 
tion to  dismiss  and  in  the  later  direction  by  the  court  of  a  verdict  for 
the  plaintiffs  for  the  amount  claimed.  And  these  rulings  were  sus- 
tained on  appeal. 

[8]  In  the  present  case  the  plaintiff's  claim  includes  the  period  from 
the  date  of  the  final  order  (March  27,  1918)  to  the  date  of  the  issuance 
of  the  warrant  (April  3,  1918).  The  issuance  of  the  warrant  canceled 
the  lease.  Code  Civ.  Proc.  §  2253.  Possession  by  the  defendant  on 
the  date  of  the  final  order  is  conclusively  determined  by  it,  and  that 
there  was  no  change  in  the  situation  regarding  his  occupancy  between 
that  date  and  the  date  of  the  issuance  of  the  warrant  was  shown.  The 
plaintiff  was  therefore  entitled  to  recover  rent  for  that  period,  as  well 
as  for  the  period  preceding  the  determination  in  the  summary  pro- 
ceeding. 

Judgment  reversed,  with  $30  costs  to  abide  the  event,  and  new  trial 
ordered. 

CLARK  and  KELBY,  JJ.,  concur. 
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In  re  ENO'S  ESTATE. 
In  re  BECKETT'S  EX'RS. 

(Surrogate's  Ck>iirt,  New  Yoric  County.    May  26,  1020.) 

1.  Attorney  and  client  ^»174— Aft  to  attorney's  liens.  Surrogate's  Court  In 
same  position  as  other  tribunals. 

Undei;  Judiciary  Law,  i  475,  giving  attorneys'  liens  on  the  reeoyery,  etc., 
the  Surrogate's  Court  is  in  the  same  position  as  any  other  tribunal. 

t.  Attorney  and  client  ^=»181— Lien  cannot  extend  to  two  separate  actions. 

Where  an  attorney  first  contested  the  probate  of  one  will,  and  after 
denial  sought  probate  of  another  will  under  which  his  clients  took  greater 
interests,  the  statutory  lien  given  by  Judiciary  Law,  {  476,  on  the  recovery, 
etc.,  cannot  be  spread  over  the  two  actions,  and  any  lien  for  the  services 
in  the  contest  is  separate  from  that  for  services  in  securing  the  probate 
of  the  other  will. 

3.  Attorney  and  client  «=»181— A  general  or  retaining  lien  ma^  extend  to  any 

number  of  actions. 

A  general  or  retaining  lien  of  an  attorney  may  extend  to  any  number  of 
actions,  providing  the  attorney  has  moneys,  papers,  or  securities  belonging 
to  his  client,  which  came  to  his  possession  in  the  course  of  his  professional 
employment;  but  such  lien  is  wholly  distinct  from  the  statutory  lien 
given  by  Judiciary  Law,  f  475. 

4.  Attorney  and  client  ^=^175— Attorney  who  conducted  a  successful  contest 

against  probate  of  wiU  has  no  lien. 

Under  Judiciary  Law,  {  475,  giving  an  attorney  a  lien  on  his  client's 
cause  of  action,  claim  or  counterclaim,  which  attaches  to  a  verdict,  report, 
decision,  judgment,  or  final  order,  an  attorney  who  successfully  contested 
the  probate  of  one  will,  and  thereby  paved  the  way  for  his  clients  to  se- 
cure a  large  share  of  the  estate,  has  no  lien  because  of  such  proceeding, 
for  the  judgment  denying  the  will  probate  was  not  a  recovery  in  favor  of 
the  contestants,  and  a  setting  aside  of  the  same,  even,  would  not  allow 
the  attorney  to  collect  for  his  services. 

In  the  matter  of  the  estate  of  Amos  P.  Eno.  Petition  by  the 
executors  of  the  estate  of  Charles  H.  Beckett  to  fix  and  determine 
his  fees,  and  to  enforce  a  lien  therefor  on  the  interests  of  certain 
of  the  next  'Of  kin  and  heirs  at  law.     Petition  dismissed. 

See,  also,  92  Misc.  Rep.  658,  157  N.  Y.  Supp.  491;  180  N.  Y. 
Supp.  889. 

Edwin  C.  Mulligan,  of  New  York  City  (Hugo  Wintner,  of  New 
York  City,  of  counsel),  for  petitioners. 

Sullivan  &  Cromwell,  of  New  York  City,  for  respondents. 

COHALAN,  S.  This  is  an  application  by  the  executors  of 
Charles  H.  Beckett,  deceased,  to  have  fixed  and  determined  the 
fees  of  the  late  Mr.  Beckett,  as  attorney  and  to  enforce  a  lien  there- 
for upon  the  interests  of  certain  of  the  next  of  kin  and  heirs  at 
law  of  Amos  F.  Eno,  deceased. 

Amos  F.  Eno  died  in  October,  1915,  leaving  him  surviving,  among 
others,  as  heirs  at  law  and  next  of  kin,  Giflford  Pinchot,  Antoin- 
ette E.  Johnstone,  and  Amos  R.  E.  Pinchot.  These  persons,  among 
others,  are  legatees  and  devisees  in  two  testamentary  papers   ex- 
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ecuted  by  Mr.  Eno — one  in  1914;  the  other  in  1915.  Their  in- 
terests are  much  greater  under  the  1914  than  under  the  1915  pa- 
per. The  petitioners  allege  that  the  late  Judge  Beckett  was  re- 
tained by  the  above-named  persons  to  contest  the  validity  of  the 
1915  will  and  to  take  proceedings  to  the  end  that  the  prior  inslru- 
ment  of  1914  be  established  as  Eno's  last  will  and  testament.  After 
a  protracted  trial  Judge  Beckett's  clients  were  successful,  and  tlie 
will  of  1915  was  denied  probate.  A  proceeding  was  alsQ  instituted 
by  Judge  Beckett's  clients  for  the  probate  of  the  1914  will.  A 
petition  was  filed,  but  nothing  else  can  be  done  until  final  disposi- 
tion of  the  litigation  over  the  1915  paper.  The  petitioners  allege 
that  the  reasonable  value  of  Judge  Beckett's  services  is  the  sum  of 
$100,000,  of  which  he  had  been  paid  $35,000,  and  pray — 

"that  the  court  fix  and  determine  the  professional  fees  of  Judge  Beckett,  and 
that  It  be  determined  that  the  petitioners  have  a  lien  in  the  amonnt  of  snch 
fund  as  fixed  upon  the  respective  interests  and  claims  of  the  clients  in  the 
estate,  whether  as  devisees,  legatees,  or  heirs  at  law  and  next  of  kin,  and  that 
the  said  lien  as  determined  be  enforced  according  to  law.'' 

The  former  clients  of  Judge  Beckett  attack  the  petition  on  several 
grounds,  but  the  only  one  I  shall  consider  is  that : 

*'liie  petition  does  not  state  facts  sufficient  in  law  to  create  an  attorney's 
lien  for  services  rendered  to  a  client." 

[1-8]  It  will  be  unnecessary  to  refer  to  any  of  the  other  issues 
raised  by  the  answer,  because  I  am  constrained  to  hold  that  there* 
is  no  lien  which  can  be  fixed  or  enforced  in  this  proceeding. 

The  petitioners  rely  on  section  475  of  the  Judiciary  Law  (Con- 
sol.  Laws,  c.  30),  which  provides: 

''From  the  commencement  of  an  action  or  special  proceeding,  or  the  service 
of  an  answer  containing  a  counterclaim,  the  attorney  who  appears  for  a  party 
has  a  lien  upon  his  client's  cause  of  action,  claim  or  counterclaim,  which  at- 
taches to  a  verdict,  report,  decision,  judgment  or  final  order  in  his  client's 
favor,  and  the  proceeds  thereof  in  whosoever's  bands  they  may  come.    ♦    •    •  " 

Judge  Beckett's  services  were  performed  in  two  separate  and  dis- 
tinct proceedings,  namely,  the  proceeding  to  probate  the  will  of 
1915,  in  which  he  represented  some  of  the  contestants,  and  the 
proceeding  to  probate  the  1914  will,  in  which  at  least  one  of  his 
clients  above  named  was  a  proponent.  Under  the  above  statute 
the  Surrogate's  Court  is  in  the  same  position  as  any  other  tribunal. 
The  same  general  rules  apply.  One  charging  lien  cannot  extend  to- 
two  actions,  though  there  may  be  a  distinct  lien  in  each  action. 
That  two  proceedings  (not  consolidated)  concerning  the  same  es- 
tate are  prosecuted  in  the  Surrogate's  Court  is  no  reason  why  they 
may  be  considered  as  one  proceeding  under  the  statute  giving  a 
charging  lien. 

The  argument,  therefore,  that  the  two  proceedings,  one  for  the 
probate  of  the  1914  will,  and  the  other  for  the  probate  of  the  1915 
will,  are  to  be  considered  as  a  single  employment  for  the  accom- 
plishment of  the  ultimate  result  of  securing  the  legacies  under  the 
prior  will,  and  that  the  contested  proceeding  should  be  considered 
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merely  as  a  "preliminary  step"  for  the  purpose  of  putting  the  cli- 
ents in  a  position  to  proceed  with  the  probate  of  the  1914  will,  is 
no  answer  to  the  well-settled  rule  that  the  statutory  lien  is  confinexi 
to  the  particular  action  or  proceeding  in  which  the  services  were 
performed,  and  that  the  amount  of  such  lien  is  measured  by  the 
value  of  the  services  performed  in  that  proceeding  only.  Williams 
V.  Ingersoll,  89  N.  Y.  508;  Matter  of  Leopold,  186  App.  Div.  872, 
175  N.  Y,  Supp.  188;  Brown  v.  Mayor,  11  Hun,  21;  Matter  of 
Hfeinsheimer,  214  N.  Y.  361,  and  cases  cited  on  page  365,  108  N. 
E.  337,  636  (Ann.  Cas.  1916E,  384). 

The  very  first  words  of  the  statute  would  seem  to  be  conclusive* 
on  this  point.  The  lien  is  statutory,  and  the  statute  has  expressly 
confined  it  to  the  particular  proceeding  or  action.  Of  course,  a  gen- 
eiral  or  retaining  lien  may  extend  to  any  number  of  actions  or  pro- 
ceedings, provided  the  attorney  has  moneys,  papers  or  securities 
belonging  to  his  client  which  came  into  his  possession  in  the  course 
of  his  professional  employment.  Matter  of  Heinsheimer,  214  N. 
Y.  361,  364,  108  N.  E.  636  (Ann.  Cas.  1916E,  384).  But  no  com- 
mon-law lien  is  here  claimed  or  asserted. 

The  services  in  filing  the  petition  for  the  probate  of  the  1914 
will  were  trivial  in  comparison  with  the  tremendous  labors  of  Judge 
Beckett  in  the  other  proceeding.  It  is  unnecessary  to  decide  wheth- 
er or  not  the  attorney  had  a  lien  in  the  uncompleted  proceeding  to 
probate  the  prior  will.  It  may  be  assumed  that  the  object  of  this 
particular  application  is  to  fix  a  lien,  and,  if  possible,  obtain  payment 
of  the  balance  due  for  Judge  Beckett's  very  valuable  services  in 
procuring  the  rejection  of  the  1915  instrument.  If  the  petitioners 
are  successful  in  this  application,  doubtless  payment  will  follow  for 
the  minor  services  in  connection  with  the  1914  will.  The  petition- 
ers, therefore,  must  rely  on  the  contested  probate  proceeding,  and 
on  the  services  therein  performed,  for  the  particular  charging  lien 
which  is  the  subject  of  this  application. 

[4]  That  an  attorney  for  a  contestant  in  a  probate  proceeding  has 
a  statutory  lien  does  not  appear  to  have  been  expressly  decided.  At 
least,  no  such  case  has  been  called  to  my  attention,  and  I  have  been 
unable  to  find  any.  In  Matter  of  Evans  (33  Misc.  Rep.  567,  68  N. 
Y.  Supp.  936)  Surrogate  Thomas  said: 

"  *  *  *  I  greatly  doubt  that  the  filing  of  objections  to  tlie  probate  of  a 
will  can  be  treated  as  the  assertion  of  an  affirmatire  cause  of  action,  or  as  on 
action  containing  a  connterclaim,  such  as  to  require  the  establishment  of  a 
lien  by  the  attorney  under  section  66  of  the  Code  of  Oiril  Procedure." 

Subsequently  the  same  surrogate  referred  to  this  decision  as  over- 
ruling the  contention  that  the  attorney  had  a  charging  lien,  and 
stated  (Matter  of  Evans,  34  Misc.  Rep.  37,  69  N.  Y.  Supp.  487, 
488)  that  the  attorney  undoubtedly  had  a  lien  based  on  his  con- 
tract of  retainer  which  gave  him  a  percentage  of  any  recovery  and 
an  assignment  of  the  interests  of  the  clients  in-  the  estate.  These  two 
decisions  were  affirmed  by  the  Appellate  Division  (58  App.  Div. 
502,  69  N.  Y.  Supp.  482;   65  App.  Div.  100,  72  N.  Y.  Supp.  495), 
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but  in  neither  case  did  that  court  decide  or  discuss  the  question  of 
the  right  of  an  attorney  to  a  statutory  lien.  In  58  App.  Div.  502, 
69  N.  Y.  Supp.  482,  the  court  assumed  that  there  was  a  lien,  but 
said  (58  App.  Div.  at  page  508,  69  N.  Y.  Supp.  486) : 

"All  we  are  now  concerned  with  Is  the  correctness  of  the  surrogate's  de- 
termination that  the  attorney  had  no  right  to  prevent  the  withdrawal  of  the 
objections  to  the  consent." 

In  the  Evans  controversy  it  appeared  that  the  client  received 
through  compromise  a  sum  of  money  which  was  the  fruit  of  his 
attorney's  efforts  in  opposing  the  will.  Moreover  there  was  an  ex- 
press contract  of  retainer,  as  well  as  what  purported  to  be  an  as- 
signment in  the  attorney's  favor,  A  will  contest  in  the  Surrogate's 
Court  is  not  an  original  proceeding  to  defeat  probate.  The  pro- 
ceeding is  commenced  by  the  proponent  for  the  purpose  of  having 
the  will  admitted  to  probate.  The  contestant  is  in  the  same  general 
situation  as  a  defendant  who  has  interposed  a  general  denial  in  an 
action.  The  contest  is  limited  to  the  issues  raised  by  the  petition 
and  answer.  The  contestant  asserts  no  "cause  of  action,  claim,  or 
counterclaim,"  any  more  than  the  defendant  in  an  action  at  law,  who 
goes  to  trial  under  a  general  denial  of  the  allegations  of  the  com- 
plaint. When  probate  is  successfully  resisted,  what  is  secured  is  a 
decree  that  the  paper  propounded  is  not  entitled  to  probate  as  a 
last  will  and  testament.  The  decree  does  not  produce  or  put  any- 
thing of  value  into  the  hands  of  the  contestant,  except  the  amount 
of  whatever  costs  and  allowances  are  awarded  to  him.  If  there  is 
no  other  will,  the  successful  contestant  is  a  next  of  kin,  who,  before 
and  after  his  successful  contest  of  the  will,  claimed  to  be  entitled  to 
the  estate  under  the  statute  of  distributions.  By  resisting  probate 
he  denies  the  validity  of  legacies  or  devises  that  are  given  by  the 
will  and  asserts  that  he  owns  the  estate  by  virtue  of  th€  statute.  A 
successful  will  contest  confirms  him  in  his  ownership  of  an  estate 
which  a  valid  will  would  have  taken  from  him. 

In  this  case  there  is  a  prior  will,  the  validity  of  which  has  not  been 
determined.  But  the  situation  is  no  better  for  the  attorney.  The 
contestants  in  the  proceeding  to  probate  the  later  will  have  as  their 
ultimate  objective  the  probate  of  the  prior  will.  This  can  be  accom- 
plished only  through  the  medium  of  another  separate  proceeding. 
It  seems  to  me  that  Matter  of  Robinson,  125  App.  Div.  424,  109  N. 
Y.  Supp.  827,  affirmed  192  N.  Y.  574,  85  N.  E.  1115,  is  analogous. 
In  that  case  there  was  an  accounting  proceeding  in  which  the  next 
of  kin  sought  to  charge  an  administratrix  with  certain  property  not 
accounted  for,  which  the  administratrix  claimed  as  her  own,  but 
which  the  next  of  kin  claimed  was  the  property  of  the  decedent. 
The  attorney  for  the  administratrix  was  successful  in  resisting  the 
contention  of  the  next  of  kin.  It  was  held  that  the  attorney  was 
not  entitled  to  the  statutory  lien.  The  Appellate  Division  said  (125 
App.  Div.  at  page  425,  109  N.  Y.  Supp.  828) : 

"Subsequently  upon  the  accounting,  the  next  of  kin  sought  to  charge  as 
against  the  administratrix  certain  property  that  belonged  to  her  which  it  was 
claimed  was  the  property  of  the  husband  and  should  be  accounted  for.     In 
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that  proceeding  the  resrpondent  appeared  for  the  appellant  and  defeated  the 
claim  of  the  Intestate's  next  of  kin ;  but  that  was  a  dalm  against  the  appel- 
lant, not  one  In  her  favor  which  was  enforced  In  the  proceeding  In  the  Surro- 
gate's Oonrt  and  In  which  the  appellant  was  represented  by  the  respondent. 
Section  66  of  the  Ck)de  of  Civil  Procedure  gives  a  lien  upon  'his  client's  cause  of 
action,  claim  or  counterclaim ;'  but  the  appellant  had  no  cause  of  action,  claim 
or  counterclaim  Involved  In  the  proceeding  In  the  Surrogate's  Ck)urt.  The  next 
of  kin  of  her  Intestate  asserted  the  claim,  which  was  defeated.  After  the  final 
order  the  Hen  attaches  to  'a  verdict,  report,  decision,  Judgment  or  final  order 
in  his  client's  favor,  and  the  proceeds  thereof  In  whosesoever  hands  they  may 
come' ;  but  here  there  was  no  cause  of  action,  claim,  or  counterdaiih  w^ich 
was  sought  to  be  enforced  In  the  proceeding  In  which  the  respondent  represent- 
ed the  appellant.  All  that  could  be  subject  to  a  lien  of  the  respondent  was 
the  estate  of  the  decedent,  which  was  the  subject  of  the  controversy  before  the 
surrogate,  and  the  property  that  belonged  to  the  appellant  and  was  In  her 
possession  was  neither  Involved  In  a  cause  of  action  nor  a  claim  of  the  appel- 
lant nor  in  the  proceeds  of  the  final  order." 

The  foregoing,  as  well  as  other  cases  cited  by  the  respondents, 
may  appear  to  take  a  rather  narrow  view  of  the  scope  of  section  475 ; 
but  it  seems  to  me  that  the  principle  is  well  settled  by  the  decisions 
and  that  I  am  bound  to  apply  it.  It  appears,  therefore,  that  an 
attorney  retained  to  contest  a  will  is  employed  to  defeat  a  cause  of 
action,  claim,  or  counterclaim  asserted  by  the  proponent  against  his 
client,  and  does  not  represent  a  person  who  asserts  a  cause  of  ac- 
tion, claim,  or  counterclaim.  Under  this  view,  the  late  Judge  Beck- 
ett had  no  lien  in  the  proceeding  in  which  the  later  will  was  reject- 
ed, though  his  services  were  of  great  value  and  apparently  worth 
more  than  he  had  been  paid. 

The  decisions  in  Wood  v.  CregAn,  170  App.  Div.  533,  156  N. 
Y.  Supp.  810,  and  Matter  of  Pieris,  82  App.  Div.  466,  81  N.  Y. 
Supp.  927,  affirmed  176  N.  Y.  566,  68  N.  E.  1123,  are  not  to  the 
contrary.  In  the  first  case  the  client  was  a  sole  legatee.  The  at- 
torney procured  probate  of  the  will  and  the  appointment  of  his  cli- 
ent as  administrator  c.  t.  a.  What  was  decided  in  that  case  was  that 
the  attorney,  because  of  his  services  in  establishing  his  client's  sole 
right  under  a  will  to  ownership  of  the  estate  as  against  another  who 
claimed  under  the  statute  of  (Ustributions,  was  a  "person  interested" 
under  section  2768,  C.  C.  P.,  and  entitled  to  compel  an  accounting. 
The  opinion  concurred  in  by  a  majority  of  the  court  stated  that  the 
attorney  had  a  lien  under  section  475  of  the  Judiciary  Law ;  but  it  is 
apparent  that  the  case  has  little  or  no  application  to  the  facts  here- 
in, where  the  attorney  represented  contestants  in  a  probate  proceed- 
ing and  where  no  fund  or  estate  will  come  into  the  hands  of  the 
clients  until  they  are  successful  as  proponents  in  another  proceed- 
ing. In  the  second  case  (Matter  of  Pieris,  supra),  the  attorney 
had  taken  affirmative  action  for  his  client  in  establishing  her  sole 
ownership  to  a  specific  fund  deposited  43  years  previously  in  a  sav- 
ings bank,  which  had  advertised  for  information  as  to  the  next  of 
kin  of  the  depositor.  The  attorney  had  performed  services  in  hav- 
ing his  client  appointed  administrator.  The  court  said  (82  App.  Div. 
469,  81  N.  Y.  Supp.  929)  that  "upon  the  entry  of  the  decree  her 
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title  to  that  ftmd  may  be  said  for  present  purposes  to  have  been 
practically  adjudicated  in  her  favor." 

Under  the  decree  rejecting  the  1915  will,  Eno  was  not  decreed 
testate  or  intestate.  The  rights  of  Judge  Beckett's  clients  as  lega- 
tees under  a  prior  will  or  as  next  of  kin  are  still  undetermined.  Fur- 
thermore, the  Pieris  Case  was  instituted  in  the  Supreme  Court,  and 
the  writer  of  the  opinion  stated  that  the  decision  was  intended  to  be 
limited  to  the  peculiar  facts  of  that  case.  That  the  decision  estab- 
lished no  new  principle  governing  attorneys'  liens  in  administration 
proceedings  in  Surrogates'  Courts  is  shown  by  a  later  case  in  the 
same  court  in  which  the  Pieris  decision  was  not  taken  as  a  prece- 
dent. Matter  of  Rabell,  175  App.  Div.  345,  350,  162  N.  Y.  Supp. 
218. 

There  is  another  aspect  that  merits  consideration.  The  statu- 
tory lien  "attaches  to  a  verdict,  report,  decision,  judgment  or  final 
order  in  his  client's  favor,  and  the  proceeds  thereof  in  whosesoever 
hands  they  may  come."  But  there  were  no  proceeds  to  the  decree, 
nor  can  there  be  any  proceeds  to  such  a  decree.  The  decree  declares 
that  the  paper  propounded  is  not  the  last  will  and  testament  of  the 
deceased  and  is  not  entided  to  probate.  The  assets  of  the  estate 
were  not  in  the  attorney's  possession  and  there  is  nothing  to  which 
the  lien  could  attach.  Matter  of  Cutting  (Sur.)  169  N.  Y.  Supp. 
205;  Matter  of  Rabell,  175  App.  Div.  345,  162  N.  Y.  Supp.  218. 
There  is  no  practicable  way  in  which  such  a  lien  could  be  enforced. 
The  decree  refusing  probate  cannot  be  set  aside,  if  the  attorney  is 
not  paid.  As  in  Matter  of  Nocton,  162  N.  Y.  Supp.  215,  it  would  be 
futile  to  proceed  with  an  inquiry  as  to  the  value  of  the  services  when 
there  is  no  way  to  enforce  any  lien. 

I  am  of  the  opinion,  therefore,  that  Judge  Beckett  had  no  lien  in 
the  contested  probate  proceeding  for  probate  of  the  will  of  1915,  and 
that  for  his  services  in  connection  with  said  later  instrument  he  had 
no  lien  in  the  proceeding  in  which  was  filed  a  petition  for  probate 
of  the  1914  will. 

The  first  defense  pleaded  in  the  answer  must  be  sustained  and 
the  petition  dismissed.     Settle  order  on  notice. 
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PEOPLE  ex  ret  PRIOR  v.  PRIOR. 

(Supreme  Ck>nrt,  Special  Tenn  for  Motions,  Kings  Ck>tint7.    Tone  22,  1920.) 

Habeas  corpus  <=^S^Coiirt  cannot  direct  father  to  make  money  provisioii 
for  chfld  in  custody  of  mother. 

Domestic  Relations  Law,  §  70,  permitting  a  parent  to  apply  for  a 
writ  of  habeas  corpus  and  the  court  to  award  the  custody  of  a  child 
to  either  parent,  does  not  authorize  the  court,  nor  has  it  inherent  power, 
to  direct  the  father,  on  custody  being  awarded  the  mother,  to  make  a 
money  provision  for  the  support  of  the  child,  even  with  the  consent  of 
*  the  father. 

Proceeding  by  the  People,  on  the  relation  of  Albert  S.  Prior,  against 
Edith  P.  Prior.  Application  to,  punish  relator  for  contempt.  Mo- 
tion denied. 

George  E.  Miner,  of  New  York  City,  for  relator. 
Frank  Harvey  Field,  of  New  York  City,  for  respondent. 

LAZANSKY,  J.  Application  to  punish  a  husband  for  contempt 
in  failing  to  obey  that  part  orf  an  order  made  under  section  70  of 
the  Domestic  Relations  Law  (Consol.  Laws,  c.  14),  which  required 
the  payment  by  the  father  to  the  mother  of  a  certain  sum  of  money 
for  the  support  and  maintenance  of  a  child  of  the  parties.  At  the 
time  of  the  granting  of  the  original  order,  which  has  been  several 
times  amended,  the  parties  lived  separate  and  apart.  One  of  the 
answers  of  the  husband  to  the  motion  is  that  the  court  had  no  juris- 
diction in  this  proceeding  to  make  an  order  providing  for  the  payment 
by  him  of  a  sum  of  money  for  the  maintenance  and  support  of  his 
child,  even  though  the  father  consented  to  the  order.  Every  jus- 
tice, who  has  presided  at  ex  parte,  either  knows  or  has  made  use  of 
the  practice  of  providing  for  the  support  of  an  infant,  where  in  a 
proceeding  brought  under  this  section  the  award  of  the  custody  has 
been  made  to  the  mother.  The  practice  seems  to  have  given  satis- 
faction. As  far  as  I  have  been  able  to  ascertain,  no  such  order  has 
ever  been  attacked  for  want  of  power. 

In  my  opinion  this  enactment  does  not  confer  upon  the  court  the 
power  to  make  a  money  award,  even  if  it  be  assumed  the  Legis- 
lature has  the  right  to  confer  such  a  power  upon  the  courts.  It  will 
be  observed  that  the  charge  and  custody  of  the  child  are  awarded  to  a 
parent  under  such  regulations  and  restrictions,  and  with  such  pro- 
visions and  directions,  as  the  case  may  require.  In  other  words,  the 
person  into  whose  custody  the  child  is  given  must  take  the  child  un- 
der such  regulations  and  restrictions  and  with  such  provisions  and 
directions  as  the  case  may  require.  The  language  does  not,  in  my  opin- 
ion, warrant  the  claim  that  it  empowers  the  court  to  direct  the  father 
to  make  a  money  provision.  Since  the  court  has  no  power  under  the 
statute  to  make  a  money  provision,  the  question  arises  as  to  whether 
or  not  there  is  an  inherent  power  in  the  court  to  make  such  a  provi- 
sion. The  original  statute  was  enacted  in  1830.  It  then  provided 
for  a  petition  by  the  wife  alone,  for  then  the  father  was  deemed  the 

^S9For  oUier  cases  see  same  topic  &  KBT-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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legal  guardian.  In  1896  the  husband  was  also  authorized  to  make 
the  petition.  Prior  to  its  eriactment  the  court,  under  a  writ  of  habeas 
corpus,  had  no  power  to  decide  the  question  of  custody  of  a  child  as 
between  husband  and  wife.  Under  such  a  writ  the  only  question  in- 
volved was  unlawful  restraint.  Of  course.  In  cases  of  improper 
guardianship,  the  court  would  take  the  child  away  from  the  improp- 
er influence,  and  was  therefore  compelled  to  make  some  disposition 
of  the  child.    This,  in  effect,  decided  the  question  of  custody. 

But  the  court  never  proceeded  upon  the  basis  of  deciding  that  ques- 
tion. This  statute,  however,  gave  the  court  the  power  to  decide  the 
question  of  custody  under  a  writ  of  habeas  corpus  on  the  applica- 
tion of  the  wife,  and  thereafter,  by  amendment,  on  the  application 
of  the  husband.  Of  course,  as  parens  patriae,  a  court  of  equity,  ei- 
ther by  petition  or  by  action,  always  asserted  its  power  to  determine  a 
question  of  custody  or  guardianship  of  an  infant  The  foregoing 
views  are  considered  in  Matter  of  Wollstonecraft,  4  John.  Ch.  80; 
People  V.  Mercein,  8  Paige's  Ch.  46 ;  People  ex  rel.  Sampson  v.  N.  Y. 
C.  Protectory,  93  App.  Div.  196,  87  N.  Y,  Supp.  557;  Matter  of 
Knowack,  158  N.  Y.  482,.  53  N.  E.  676,  44  L.  R.  A.  699;  Wellsley 
V.  Duke  of  Beaufort,  2  Bligh's  New  Reps.  124;  People  v.  Brooks, 
35  Barb.  85;  People  v.  Chegaray,  18  Wend.  637;  People  v.  Stem- 
berger,  12  App.  Div.  398,  42  N.  Y.  Supp.  423.  Aside  from  statutor>' 
enactment,  however,  the  court  surely  has  no  power  under  a  writ  of 
habeas  corpus  to  make  a  money  award.  Attention  has  not  been  called 
to  a  case  in  this  state  where  a  court  of  law  or  equity  has  undertaken  to 
make  a  money  provision  for  the  support  of  a  child,  except  in  matri- 
monial actions.  There  is  authority  to  the  contrary.  Matter  of  Ryder, 
11  Paige's  Ch.  185,  42  Am.  Dec.  109,  It  has  also  been  held  in  a 
sister  state  that  an  action  will  not  lie  at  the  instance  of  a  child  to  com- 
pel a  father  to  support  it.    Huke  v.  Huke,  44  Mo.  App.  308.     - 

I  conclude,  therefore,  that  there  is  no  inherent  power  in  the  court 
to  make  any  such  money  provision.  The  only  legal  method  to  compel 
a  father  to  support  his  child  will  be  found  in  die  Inferior  Criminal 
Courts  Act,  and  indirectly  by  action  against  the  father  for  neces- 
saries furnished  to  the  child.  Since,  therefore,  the  statute  does  not 
confer  the  power,  and  the  court  has  not  the  inherent  power  to  make 
an  award  of  money,  my  conclusion  is  that  that  part  of  the  order  was 
made  without  jurisdiction.  Such  jurisdiction  could  not  be  conferred 
by  consent,  of  the  parties. 

The  motion  must  be  denied.    No  costs. 
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(191  App.  Div.  854) 

GOUERT  T.  MECHANICS  &  METALS  NAT.  BANK  OF  CIT¥  OF  NEW 

YORK  et  aL 

(Supreme  Ck>art,  Appellate  Division,  First  Department.    May  14,  1920.) 

L  Judgment  ^=»707—- CkmclusiTely  determinea  qaestion  as  belweeo  parHea 
only. 

A  Judgment  condosively  determines  all  questions  between  plaintiff  and 
defendant,  but  does  not  determine  any  question  between  plaintiff  and  one 
not  a  party. 

2.  Judgment  €=»632— No  right  eotaferred  on  one  not  party  to  action. 

Judgment  in  prior  action,  to  whlcb  plaintiff  was  not  a  party,  though  not 
binding  adjudication  on  her,  and  though  it  left  her  free  to  pursue  any 
remedy  she  had  against  either  plaintiff  or  defendant  in  such  prior  action, 
gave  her  no  right  against  either  of  them  which  she  did  not  previously 


8.  Corporations  ^=»474 — Pledgee  in  good  faith  may  sell  pledged  bonds  of  third 
person,  despite  fraud  of  pledgor. 

Where  plaintiff  delivered  bonds  to  a  firm  of  stockbrokers,  that  they 
might  include  them  In  their  schedule  of  assets  on  examination  by  a  Stock 
Exchange,  and  the  brokers  Instead  pledged  them  with  a  bank  as  security 
for  Indebtedness,  the  bank,  taking  the  bonds  in  good  faith  and  without  any 
knowledge  of  the  fraud  of  the  brokers,  had  a  right  to  sell  them  and  apply 
the  proceeds  on  the  indebtedness  of  the  brokers. 

4.  Corporations  ^=»474 — ^Third  persons,  whose  bonds  were  wrongfully  pledged, 

may  insisfthst  securities  rightfully  pledged  be  irst  applied. 

Bonds  were  left  with  stockbrokers  in  order  that  they  might  report  them 
among  their  assets  on  examination  by  a  Stock  Exchange.  They  wrong- 
fully pledged  the  bonds,  along  with  securities  of  other  persons,  to  a  bank 
as  security  for  their  indebtedness.  The  bank  had  no  knowledge  of  the 
brokers'  fraud.  Seld,  that  the  sole  right  of  the  owners  of  the  bonds  was  to 
require  that  the  other  securities,  which  had  been  rightfully  pledged  with 
the  consent  of  the  owners,  should  be  first  applied  by  the  bank  in  satisfac- 
tion of  the  brokers'  indebtedness. 

5,  Judgment  ^=^62 — Conclusiveness  and  effect  of  Judgment  as  affected  by 

pendency  of  proceedings  for  relief  against  enforcement. 

Stockbrokers  wrongfully  pledged  plalntifTs  bonds,  and  rightfully  pledg- 
ed securities  of  a  customer  carried  on  margin.  The  customer  secured 
Judgment  against  the  pledgee  bank  for  delivery  to  him  of  all  the  securities 
on  tender  of  balance  due  on  the  brokers'  indebtedness  to  the  bank,  but, 
before  delivery  of  the  securities  to  the  customer,  plaintiff,  whose  bonds  had 
been  wrongfully  pledged,  secured  injunction  restraining  payment  of  any 
balance  to  the  customer,  or  delivery  of  the  securities  to  him  on  payment 
of  the  balance  remaining  due  on  the  indebtedness,  on  condition  she  pve 
bond  to  pay  any  damages  to  the  customer,  a  privilege  of  which  she  failed 
to  avail  herself.  The  bank,  on  tender  by  the  customer  of  the  balance  due, 
delivered  the  securities  to  him  under  the  compulsion  of  his  judgment 
against  It.  Beld,  that  such  delivery  did  not  render  the  bank  liable  to 
plaintiff,  but  that  the  customer  took  the  stock  from  the  bank  subject  to 
plaintiffs  claim. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Maybelle  D.  Gouert  against  the  Mechanics  &  Metals  Na- 
tional Bank  of  the  City  of  New  York  and  others.  From  a  judgment 
for  plaintiff,  defendant  Bank  appeals.  Judgment  reversed,  in  so  far 
as  inconsistent  with  the  opinion,  and  judgment  entered,  dismissing  the 
complaint  as  against  defendant  Bank,  etc. 

■  I.I.I ■  ■  ,         .  ■  .  .  ■  in 
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See,  also,  95  Misc.  Rep.  374,  1S&  N.  Y.  Supp.  869;  176  App.  Div. 
507,  163  N.  Y.  Supp.  311. 

Argued  before  DOWUNG,  LAUGHUN,  PAGE,  and  MER- 
RELL,  JJ. 

Frank  M.  Patterson,  of  New  York  City  (Franklin  H.  Mills,  of  New 
York  City,  on  the  brief),  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Francis  M.  Scott; 
of  New  York  City,  of  counsel,  and  Joseph  Fischer  and  David  Vor- 
haus, both  of  New  York  City,  on  the  brief),  for  respondent 

PAGE,  J.  As  this  case  is  so  closely  connected  with  that  of  Fisher 
against  the  defendant  bank,  a  somewhat  detailed  statement  of  facts  is 
necessary  to  the  proper  understanding  of  the  present  case : 

Prior  to  May  18,  1914,  defendants  Stoppani  and  Hotchkin  were  a 
firm  of  stockbrokers  engaged  in  business  in  New  York  City.  For  sev- 
eral years  prior  to  May  18,  1914,  the  firm  of  Stoi^ani  &  Hotchkin  kept 
an  account  with  the  defendant  bank,  and  from  time  to  time  borrowed 
money  on  collateral  securities  pledged  by  the  firm  with  the  bank.  These 
loans  were  made  under  a  collateral  loan  agreement,  entered  into  be- 
tween the  firm  and  the  bank  on  February  15,  1910,  which  recited  the 
intention  of  the  firm  to  borrow  money  from  the  bank  from  time  to 
time  and  to  pledge  property  as  collateral  security  therefor,  provided 
that  all  property  pledged  or  delivered  to  the  bank  should  be  collateral 
security  for  the  payment  of  such  loan  and  any  other  obligations  of  the 
firm  to  the  bank,  and  gave  the  bank  full  power  to  sell  such  security  and 
apply  the  proceeds  to  the  liability  of  the  firm.  Between  March  31, 
1910,  and  May  18,  1914,  the  defendant  Fisher  traded  with  Stoppani 
&  Hotchkin  upon  a  general  speculative  and  margin  account.  On 
Fisher's  order  Stoppani  &  Hotchkin  bought  and  sold  securities  on  mar- 
gin. On  May  18,  1914,  there  w^s  due  on  this  account  from  Fisher  to 
Stoppani  &  Hotchkin  the  sum  of  $6,639.04.  On  May  14,  1913,  defend" 
ant  Fisher  delivered  to  Stoppani  &  Hotchkin  the  following  instrument : 

"Consent  is  hereby  given  that  aU  securities  now  carried  or  that  may  be  car- 
ried on  margin  by  Stoppani  &  Hotchkin  for  account  and  risk  of  the  under- 
signed, and  any  securities  deposited  or  that  may  be  deposited  to  protect  said 
margin  account,  may  be  loaned  by  said  Stoppani  &  Hotchkin,  or  may  be  pledg- 
ed by  them,  either  separately  or  together  with  other  securities,  either  for  the 
sum  due  thereon  to  said  Stoppani  &  Hotchkin  or  for  any  greater  sum,-aU 
without  any  further  notice,  saving  the  right  of  the  undersigned  to  have  con- 
trol and  to  take  up  said  securities  at  any  time  upon  payment  of  balance  due, 
as  provided  in  chapter  500,  Laws  1913." 

On  March  8,  1913,  Stoppani  &  Hotchkin,  who  held  as  collateral  to 
secure  Fisher's  account  100  shares  North  American  Company  stock, 
$3,000  Brooklyn  Rapid  Transit  Company  bonds,  and  100  shares  Unit- 
ed States  Rubber  Company  first  preferred  stock,  pledged  and  delivered 
such  securities  to  defendant  bank  to  secure  the  general  indebtedness 
of  the  firm  to  the  bank  under  the  collateral  loan  agreement.  On  Au- 
gust 18,  1913,  the  firm  pledged  and  delivered  to  the  bank,  for  the  same 
purpose,  100  shares  American  Smelting  &  Refining  Company  stock, 
which  it  had  also  held  as  collateral  for  Fisher's  account    On  Febru- 
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kry  24,  1914,  plaintiff  loaned  and  delivered  to  Stoppani  &  Hotchkin 
4  New  York  City  coupon  bonds  and  6  United  States  Steel  Company 
coupon  bonds,  all  payable  to  bearer.  This  was  done  upon  the  represen- 
tation and  understanding  that  the  bonds  were  to  be  shown  as  assets  of 
the  firm  to  a  committee  of  the  Consolidated  Stock  Exchange  of  New 
York  City,  which  was  about  to  examine  the  firm's  books,  for  the  pur- 
pose of  permitting  the  firm  to  represent  to  the  committee  that  the  bonds 
were  the  firm's  property,  to  enable  the  firm  to  make  a  more  favorable 
showing  of  assets,  and  upon  the  firm's  promise  and  agreement  that  the 
securities  would  be  safely  kept  in  its  possession  and  would  be  returned 
to  plaintiff  on  demand.  At  that  time  plaintiff  did  not  have  a  trading 
or  speculative  account  with  the  firm,  and  was  not  indebted  to  the  firm 
or  its  members;  nor  did  she  borrow  any  money  from  them  on  that 
day  on  the  bonds.  The  learned  court  at  Special  Term  has  found  that 
these  securities  "were  not  delivered  *  *  *  for  any  purpose,  ex- 
cept to  give  the  temporary  custody  thereof  to  said  firm."  This  finding 
would  seem  to  be  inconsistent  with  the  finding  that  they  were  deliv- 
ered for  the  purpose  of  permitting  the  firm  to  represent  to  the  com- 
mittee that  the  bonds  were  the  firm's  property,  but  it  should  be  under- 
stood to  refer  to  the  relations  between  the  plaintiff  and  the  defendant, 
and  if  it  is  inconsistent  with  the  preceding  finding  the  appellant  is 
entitled  to  the  benefit  of  the  more  favorable  finding. 

On  the  same  day  that  Stoppani  &  Hotchkin  received  the  bonds  they 
pledged  and  delivered  them  to  the  defendant  bank  to  secure  the  gen- 
eral indebtedness  of  the  firm  to  the  bank  tmder  the  collateral  loan 
agreement.  On  May  18,  1914,  Stoppani  &  Hotchkin,  individually  and 
as  partners,  made  an  assignment  for  the  benefit  of  their  creditors  to 
the  defendant  Gilbert,  who  qualified  and  acted  as  assignee,  and  there- 
after qualified  and  is  now  acting  as  trustee  in  a  bankruptcy  proceed- 
ing instituted  against  the  firm  and  its  membersl 

On  May  18,  1914,  the  firm  of  Stoppani  &  Hotchkin  was  indebted 
to  defendant  bank  in  the  sum  of  $49,000,  for  money  loaned  by  the 
bank  to  the  firm  pursuant  to  the  loan  agreement.  As  collateral  for 
this  indebtedness  the  hank  held  the  stock  which  had  been  pledged  with 
Stoppani  &  Hotchkin  as  collateral  to  secure  Fisher's  account,  the  bonds 
of  this  plaintiff,  together  with  certain  other  bonds  and  stocks.  The 
amount  of  the  indebtedness  was  loaned  by  the  bank  to  Stoppani  & 
Hotchkin  by  reason  of  and  in  reliance  upon  the  securities  mentioned, 
which  the  bank  received  in  the  ordinary  and  usual  course  of  business, 
with  the  belief  that  Stoppani  &  Hotchkin  were  the  owners  and  right- 
ful holders,  and  had  full  authority  to  pledge,  transfer,  or  otherwise 
dispose  of  them,  and  without  any  knowledge  of  any  fraud  practiced 
upon  the  plaintiff  by  said  firm  of  Stoppani  &  Hotchkin. 

The  loan  was  not  paid,  and  it  became  necessary  for  the  hank  to  re- 
sort to  the  securities.  On  May  26,  1914,  the  bank  made  a  sale  of  the 
plaintiff's  bonds,  of  the  $3,000  Brooklyn  Rapid  Transit  bonds,  and 
100  shares  of  the  United  States  Rubber  first  preferred  stock  belong- 
ing to  Fisher,  and  certain  other  stocks  and  bonds.  The  aggregate  net 
proceeds  of  these  sales  amounted  to  $43,326.93,  which  was  applied 
on  the  loan  of  Stoppani  &  Hotchkin,  leaving  an  indebtedness  of  $3,- 
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67iXff  and  interest.  There  remained  unsold  the  100  shares  of  Nortli 
American  stock  and  the  100  shares  of  American  Smelting  &  Refining 
stock  which  belonged  to  Fisher.  After  this  sale  had  been  made,  the 
plaintiff,  on  June  3,  1914,  served  upon  the  bank  and  defendant  Gil- 
bert, as  assignee  of  Stoppani  &  Hotchkin,  a  written  notice  that  the 
United  States  Steel  and  New  York  City  bonds  were  plaintiff's  prop- 
erty, and  that  she  claimed  possession  of  them. 

On  June  2,  1914,  the  defendant  Fisher,  claiming  to  be  the  owner  of 
the  North  American,  United  States  Rubber,  and  American  Smelting 
&  Refining  stocks,  brought  an  action  in  the  Supreme  Court  against  the 
bank,  the  firm  of  Stoppani  &  Hotchkin,  and  its  individual  members, 
and  the  three  corporations  whose  stock  the  plaintiff  claimed,  to  re- 
cover possession  of,  and  to  establish  title  to,  the  stock  certificates, 
claiming  that  the  certificates  had  Seen  fraudulently  obtained  from  him 
by  Stoppani  &  Hotchkin  and  had  been  wrongfully  pledged  by  the 
latter  to  the  bank,  and  demanded  that  the  securities  be  delivered  up 
to  him  as  the  original  owner.  This  case  was  tried,  and  it  was  decided 
that  the  bank  was  entitled  to  hold  the  North  American  and  American 
Smelting  &  Refining  stock,  and  to  liquidate  the  balance  of  the  loan  to 
Stoppani  &  Hotchkin  (89  Misc.  Rep.  587, 153  N.  Y.  Supp.  786)  amount- 
ing to  $6,435.92  and  interest,  out  of  such  securities.  The  decision  also 
held  that  Fisher  was  entitled  to  any  surplus  remaining  after  the  sale 
and  application  of  the  securities,  and  awarded  judgment  in  favor  of 
Fisher  against  Stoppani  &  Hotchkin  for  $13,335.32.  On  April  28, 
1915,  judgment  was  entered  on  the  decision.  On  May  3,  1915,  Fisher 
moved  to  amend  the  judgment,  and  on  June  7,  1915,  an  order  was  en- 
tered amending  the  judgment,  and  directing,  among  other  things,  that 
upon  payment  to  the  bank  of  the  sum  of  $6,435.92,  with  interest  from 
March  12,  1915,  and  costs,  the  bank  deliver  to  Fisher  the  certificates 
for  the  North  American  and  American  Smelting  &  Refining  stock,  and 
that,  if  such  stock  were  so  redeemed,  the  North  American  Company 
and  the  American  Smelting  &  Refining  Company,  upon  surrender  of 
such  certificates,  issue  to  Fisher  in  his  name  new  certificates  in  place 
thereof.  An  appeal  was  taken  by  the  bank  from  the  order  resettling  the 
judgment,  and  was  subsequently  dismissed  by  order  of  the  Appellate 
Division  on  February  11,  1916.  172  App.  Div.  952,  157  N.  Y.  Supp. 
1125. 

It  appears,  from  the  motion  papers  and  the  decision  on  file  in  our 
clerk's  office,  that  actions  were  brought  by  this  plaintiff,  which  will 
be  hereinafter  mentioned,  and  the  bank  had  not  served  its  printed  pa- 
pers on  appeal,  because  the  pendency  of  these  actions  had  made  it 
impossible  for  the  bank  to  determine  whether  the  prosecution  of  the 
appeal  was  necessary  for  the  protection  of  its  rights,  and  requested 
that  the  appellant's  time  to  serve  the  case  on  appeal  be  extended  to 
February  25th,  on  condition  that,  if  this  appeal  was  not  perfected  by 
that  time,  appellant  would  consent  to  the  dismissal  thereof.  In  the 
decision  it  is  stated  that  the  judginent  is  wholly  in  favor  of  the  bank, 
and  the  plaintiff  has  a  vested  interest  against  the  bank  by  the  judgment 
for  the  surplus  stock,  "and  the  judgment  itself  relieves  the  bank  of  all 


Digitized  by 


Google 


Sup.  Ct.)        QOUBRT  V.  MECHANICS  &  METAL8  NAT.  BANK  583 

(182  N.T.8.) 

responsibility  for  surplus  upon  delivering  the  same  to  plaintiff,"  and 
granted  the  motion  to  dismiss. 

On  May  24,  1915,  this  plaintiff  instituted  an  action  in  the  Supreme 
Court  against  the  bank;'  Stoppani  &  Hotchkin,  individually  and  as  part- 
ners, and  Gilbert,  as  trustee  in  bankruptcy  of  the  firm  and  its  mem- 
bers. The  plaintiff  demanded  judgment  that  the  defendants  in  that 
action  be  directed  to  deliver  to  her  the  United  States  Steel  and  New 
York  City  bbnds  wrongfully  pledged  by  the  firm,  or,  in  the  event  of 
their  failirre  to  do  so,  the  plaintiff  have  judgment  against  them  for 
$10,000;  that  an  injunction  issue  against  the  bank,  restraining  it  from 
selling  or  disposing  of  the  securities.  On  September  IS,  1915,  the 
plaintiff  applied  at  Special  Term  for  an  order  restraining  the  bank 
from  paying  over  to  Fisher  the  balance  remaining  in  its  hands  after 
the  satisfaction  of  the  indebtedness  of  Stoppani  &  Hotchkin,  pending 
the  determination  of  the  rights  of  the  plaintiff  to  such  fund,  and  re- 
straining Fisher  from  taking  any  steps  against  the  bank  to  enforce  or 
collect  his  judgment,  and  to  join  Fisher  as  a  party  defendant  in  the 
action.  The  motion  came  on  to  be  heard  before  the  justice  who  tried 
the  Fisher  Case,  and  was  denied  by  an  order  entered  September  15, 
1915. 

On  or  about  November  1,  1915,  plaintiff  moved  for  a  reargument  of 
the  previous  motion,  and  after  a  hearing  it  was  denied.  On  Decem- 
ber 27,  1915,  an  order  was  entered  discontinuing  the  action  on  con- 
sent of  all  the  parties  thereto,  The  present  action  was  commenced  on 
or  about  December  27,  1915.  The  complaint  alleges  the  facts  of  the 
loaning  of  the  New  York  City  and  United  States  Steel  Company  bonds 
by  plaintiff  to  defendants  Stoppani  &  Hotchkin,  and  their  agreement  to 
return  the  bonds ;  the  pledge  of  the  bonds,  without  plaintiff's  knowl- 
edge or  consent,  together  with  other  securities,  by  Stoppani  &  Hotch- 
kin to  the  bank,  under  the  collateral  loan  agreement ;  the  balance  due 
the  bank  from  Stoppani  &  Hotchkin  on  May  18,  1914,  namely,  $49,000; 
the  value  of  the  bonds,  $10,000 ;  plaintiff's  discovery  of  the  pledge  to 
the  bank  on  June  1,  1914,  and  the  notice  to  the  bank  and  demand  for 
possession  of  the  bonds ;  the  sufficiency  of  the  other  security  to  pay 
Stoppani  &  Hotchkin's  debt  to  the  bank,  without  resorting  to  the  bonds ; 
that  among  such  other  securities  were  stocks  deposited  by  Fisher  with 
Stoppani  &  Hotchkin,  or  purchased  by  them  for  his  account  and 
pledged  by  them  with  the  bank  with  Fisher's  authority;  the  sale  by 
the  bank  of  all  the  collateral,  except  the  North  American  and  Ameri- 
can Smelting  &  Refining  stock,  worth  in  excess  of  $20,000;  the  unpaid 
balance  of  Stoppani  &  Hotchkin's  debt  to  the  bank,  amounting  to  $6,- 
600;  the  commencement  and  trial  of  the  Fisher  Case;  the  judgment 
rendered  therein;  the  appeal  taken  by  the  bank;  the  granting  of  a 
stav  of  proceedings ;  that  the  bank  had  not  paid  Fisher  pursuant  to 
judgment ;  plaintiff's  lack  of  knowledge  of  the  Fisher  action  until  the 
findings  were  settled,  in  July,  1915;  that  any  surplus  remaining  after 
the  satisfaction  of  the  debt  of  Stoppani  &  Hotchkin  to  the  bank  out 
of  the  pledged  securities  represented  the  proceeds  of  plaintiff's  se- 
curities, and  should  be  applied  to  the  liquidation  of  plaintiff's  claim  ? 
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the  assignment  of  Stoppani  &  Hotchkin,  and  the  subsequent  bank- 
ruptcy proceedings,  and  the  appointment  of  Gilbert  as  trustee. 

The  original  answer  of  the  defendant  bank,  after  denying  various 
allegations  of  the  complaint,  alleged  as  a  separate  defense  the  facts 
as  to  the  loans  by  the  bank  to  Stoppani  &  Hotchkin  under  the  collateral 
loan  agreement;  the  unpaid  balance  on  May  18,  1914;  the  securities 
held  by  the  bank  as  collateral  therefor;  the  bank's  reliance  on  the 
securities  in  making  the  loans ;  its  lack  of  knowledge  as  to  any  alleged 
fraud  practiced  upon  plaintiff  by  Stoppani  &  Hotchkin ;  its  belief 
that  Stoppani  &  Hotchkin  were  the  owners  authorized  to  pledge,  trans- 
fer, or  dispose  of  the  securities;  the  sale  of  them  by  the  bank  pur- 
suant to  the  loan  agreement,  except  the  North  American  and  American 
Smelting  &  Refining  Company  stock,  and  the  application  of  the  pro- 
ceeds; and  the  institution,  trial,  and  judgment  in  the  Fisher  Case. 

The  answer  of  defendant  Fisher,  after  putting  in  issue  portions  of 
the  complaint,  sets  up  several  separate  defenses,  based  upon  allega- 
tions as  to  his  ownership  of  the  North  American,  United  States  Rub- 
ber, and  American  Smelting  &  Refining  stock  and  the  Brooklyn  Rapid 
Transit  bonds ;  the  wrongful  pledging  thereof  by  Stoppani  &  Hotch- 
kin to  the  bank ;  the  bank's  disposal  thereof ;  and  the  proceedings  and 
judgment  in  the  action  brought  by  him  against  the  bank  and  others. 
In  addition  to  the  dismissal  of  the  complaint,  judgment  is  demanded 
for  the  delivery  to  Fisher  by  the  bank  of  the  North  American  and 
American  Smelting  &  Refining  stocks,  "free  and  clear  of  all  incum- 
brances," and  for  the  sum  of  $6,846.96,  and  for  the  modification  of  the 
judgment  in  the  Fisher  action  accordingly. 

On  January  11,  1916,  plaintiff  moved  for  an  order  staying  all  fur- 
ther proceedings  under  the  decree  in  the  Fisher  action;  restraining 
the  bank  from  delivering  the  North  American  and  American  Smelting 
&  Refining  stock,  or  the  proceeds,  if  they  had  been  sold,  to  defendant 
Fisher ;  and  restraining  defendant  Fisher  from  receiving  or  interfering 
with  such  stock,  or  the  surplus  which  might  arise  after  a  sale  there- 
of, until  the  further  order  of  the  court.  The  motion  was  heard, 
and  on  February  17,  1916,  an  order  was  entered  restraining  defendant 
Fisher  from  receiving  the  securities  in  question,  except  for  the  pur- 
pose of  depositing  them  in  court,  subject  to  the  decree  to  be  made 
herein,  or  until  the  further  order  of  the  court,  upon  condition  (1)  that 
plaintiff  consent  to  try  the  cause  at  the  March  term,  and  (2)  that 
plaintiff  within  five  days  file  a  bond,  with  sureties  to  be  approved  by 
the  court,  in  the  sum  of  $5,000,  to  secure  defendant  Fisher  from  any 
damage  he  might  sustain  from  the  depreciation  of  the  securities  or 
otherwise,  and  also  restraining  the  bank  from  disposing  of  the  se- 
curities, until  the  further  order  of  the  court. 

From  this  order  plaintiff  appealed  to  the  Appellate  Division,  and 
on  February  23,  1916,  procured  from  this  court  an  order  directing 
defendant  Fisher  and  the  bank  to  show  cause  why  so  much  of  the  order 
as  required  plaintiff  to  file  a  bond  should  not  be  stayed;  why  de- 
fendant Fisher  should  not  be  restrained  from  receiving  the  securi- 
ties, except  to  deposit  them  in  court,  subject  to  the  decree  thereafter 
to  be  made ;  and  why  the  bank  should  not  be  restrained  from  deliver- 


Digitized  by 


Google 


StSp.  Ct.)        GOUEBT  v.  HBCHANICS  A  HETALS  MAT.  BANE  586 

(182  N.T.9.) 

ing  the  securities  to  defendant  Fisher,  or  disposing  of  them,  until  the 
determination  of  the  appeal.  The  order  to  show  cause  also  contained 
a  similar  injunction,  pending  the  determination  of  the  motion.  After 
a  hearing  by  the  Appellate  Division,  plaintiff's  motion  was  denied,  and 
the  stay  contained  in  the  order  to  show  cause  was  vacated,  by  an  order 
entered  on  March  7,  1916,  and  a  copy  of  the  order,  with  notice  of 
entry,  was  served  upon  the  attorney  for  the  bank.  Plaintiff  failed 
to  file  the  bond  directed  by  the  order  of  February  17,  1916.  On 
April  24,  1916,  this  action  came  on  for  trial  at  Special  Term.  The 
justice  holding  sdid  term  thereafter  rendered  an  opinion  (95  Misc.  Rep. 
374,  158  N.  Y.  Supp.  869)  in  which  he  said: 

"An  examination  of  the  record  in  liaher  v.  Mechanics  &  Metals  National 
Bank,  89  Misc.  Rep.  587.  153  N.  Y.  Supp.  786,  and  the  opinion  of  Mr.  Justice 
Shearn,  leads  to  but  one  conclasion — ^that  whatever  assets  of  Stoppanl  & 
Hotchkin  remain  in  the  hands  of  the  bank  under  the  collateral  agreement  are 
disposed  of  by  the  decree  in  that  action.  It  is  conceded  by  plaintUC  herein  that 
the  assets  that  she  desires  to  impress  with  her  claim  are  those  ireferred  to  in 
the  Judgment  of  Fisher  against  the  Mechanics  &  Metals  National  Bank. 
While  ii  is  true  that  the  plaintiff  was  not  a  party  to  the  Fisher  suit,  yet  tills 
court,  having  determined  the  title  to  the  assets  remaining  in  the  hands  of  the 
bank,  disposes  of  plaintiff's  claim  thereto." 

On  June  16,  1916,  a  judgment  was  entered  dismissing  the  com- 
plaint. 95  Misc.  Rep.  374,  158  N.  Y.  Supp.  869.  An  appeal  was 
taken  to  this  court,  and  the  judgment  reversed,  and  a  new  trial  grant- 
ed.   176  App.  Div.  507,  163  N.  Y.  Supp.  311. 

It  appears  that  up  to  the  time  of  the  second  trial  of  this  action  the 
courts  had  acted  upon  the  theory  that  the  claims  urged  were  by  differ- 
ent persons  to  the  pledged  collateral,  in  the  possession  of  the  bank. 
The  appeal  by  the  bank  in  the  Fisher  Case  was  dismissed  because  the 
judgment  was  favorable  to  it  on  the  main  issue,  and  that  payment  un- 
der the  judgment  protected  the  bank.  The  decision  of  this  court  on 
the  former  appeal  was  based  upon  the  theory,  as  clearly  appears  from 
the  opinion  (176  App.  Div.  507,  163  N.  Y.  Supp.  311),  that  the  only 
controversy  was  between  the  plaintiff  and  Fisher.  The  plaintiff  con- 
ceded that,  although  Stoppani  &  Hotchkin  were  guilty  of  a  wrongful 
conversion,  as  between  herself  and  the  bank  the  latter  obtained  good 
title  as  pledgees  under  the  rule  of  McNeil  v.  Tenth  National  Bank, 
46  N.  Y.  325,  7  Am.  Rep.  341,  and  kindred  cases,  but  contended  that 
as  between  herself  and  Fisher  she  was  entitled  to  a  judgment  that  the 
proceeds  of  Fisher's  securities  be  first  applied  to  the  pa3rment  of  the 
bank's  claim,  and  that  whatever  sum  might  remain  after  satisfying 
the  bank's  claim  in  full  be  paid  to  her  in  preference  to  Fisher;  the 
reason  for  this  being  that  the  hypothecation  of  Fisher's  securities  was 
lawful,  having  been  made  pursuant  to  his  written  authorization,  while 
the  pledge  of  the  plaintiff's  bonds  was  unlawful,  having  been  made 
without  her  knowledge  or  consent,  and  without  any  audiority  what- 
soever. The  judgment  was  reversed,  because  the  justice  at  Special 
Term  dismissed  the  complaint ;  he  considering  that  the  judgment  in  the 
Fisher  Case  concluded  the  plaintiff.  We  held  that  the  plaintiff,  not 
having  been  a  party  to  that  action,  was  in  no  way  bound  by  that 
judgment,  nor  was  it  conclusive  oa  Fisher,  as  between  him  and  the 
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plaintiff ;  if,  therefore,  he  could  show,  upon  a  new  trial,  as  he  sought 
to  do,  but  was  not  permitted,  that  for  any  reason  his  stock  stood  upon 
the  same  footing  as  that  of  plaintiff,  he  was  entitled  as  between  them 
to  do  so  by  appropriate  proof. 

[1]  The  judgment  in  the  Fisher  action  conclusively  determined  all 
questions  between  Fisher  and  the  bank,  but  it  did  not  determine  any 
question  between  Fisher  and  the  plaintiff.  Therefore,  if  at  the  time 
of  the  second  trial  the  securities  still  remained  in  the  possession  of 
the  bank,  and  Fisher  had  demonstrated  no  equity,  equal  or  superior  to 
that  of  the  plaintiff,  she  would  have  been  entitled  to'  a  judgment  that 
Fisher's  securities  be  sold  and  the  balance  of  the  debt  be  paid  to  the 
bank,  and  out  of  the  surplus  she  be  paid  the  value  of  her  bonds,  which 
was  conceded  to  be  $10,000,  with  interest,  and  that  the  remainder 
be  paid  to  Fisher. 

After  the  decision  of  the  appeal  the  defendant  bank  served  a  supple- 
mental answer,  in  which  was  set  forth  the  dismissal  of  its  appeal 
from  the  Fisher  judgment,  the  bringing  of  the  first  action  by  plain- 
tiff and  the  various  motions  therein  and  the  discontinuance  of  that 
action,  the  bringing  of  the  present  action,  the  motion  made  and  grant- 
ed for  the  injunction  pendente  lite,  upon  condition  of  the  giving  of  a 
bond  by  plaintiff,  and  the  failure  to  give  the  bond,  the  trial  of  the 
action  resulting  in  the  dismissal  of  the  complaint,  and  the  delivery  of 
the  stock  certificates  of  the  North  American  Company  and  the  Ameri- 
can Smelting  &  Refining  Company,  to  Fisher  upon  his  payment  of 
the  amount  due  the  bank,  all  pursuant  to  the  judgment  in  the  Fisher 
Case,  and  upon  Fisher's  demand. 

These  facts  were  proved.  Unless  there  is  something  in  these  facts 
to  materially  change  the  relation  of  the  parties,  some  act  or  default  of 
the  bank  that  would  charge  it  with  liability  and  relieve  Fisher,  in  my 
opinion  the  case  should  be  considered  as  it  was  on  the  former  appeal, 
as  being  a  question  between  the  plaintiff  and  the  defendant  Fisher 
as  to  the  order  of  the  application  of  their  securities  to  the  payment  of 
the  indebtedness  to  the  bank. 

[2-5]  While  it  is  true  tliat  the  judgment  in  the  Fisher  Case  was  not 
a  binding  adjudication  on  the  plaintiff  in  this  action,  and  therefore 
left  her  free  to  pursue  any  remedy  she  had  against  either  the  bank 
or  Fisher,  it  also  gave  her  no  right  against  either  which  she  did  not 
theretofore  possess.  As  was  stated  on  the  former  appeal,  the  bank 
had  a  right  to  sell  her  bonds  and  apply  them  on  the  indebtedness  of 
Stoppani  &  Plotchkin,  for  the  reason  that  the  bank  took  them  in  good 
faith  and  without  the  knowledge  of  the  fraud  of  Stoppani  &  Hotch- 
kin.  The  sole  right  that  she  had  was  to  require  that  Fisher's  se- 
curities, which  had  been  rightfully  pledged  with  his  consent,  should 
be  applied  in  satisfaction  of  the  indebtedness  before  recourse  could 
be  had  to  her  bonds.  Before  she  notified  the  bank  of  her  claim,  it 
had  already  sold  her  bonds  and  applied  the  proceeds  to  the  indebted- 
ness. For  this  she  had  no  right  of  action  against  the  bank.  She 
did  have,  however,  the  right  to  seek  to  have  the  remainder  of  Fisher's 
securities  applied  to  the  payment  of  the  balance  due,  and  a  prior  right 
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to  any  surplus  that  might  remain  to  the  extent  of  the  value  of  her 
bonds. 

Before  the  delivery  of  the  stock  to  Fisher,  she  brought  this  action, 
and  was  granted  an  injunction  pendente  lite,  restraining  the  payment 
over  to  Fisher  of  this  balance,  or  the  delivery  over  of  the  stock  to  him 
upon  payment  of  the  balance  remaining  due,  upon  condition  that  she 
give  a  bond  to  pay,  if  it  should  be  held  that  she  was  not  entitled  to 
relief,  the  damages  which  Fisher  would  sustain,  not  to  exceed  $5,000. 
Of  this  privilege  she  failed  to  avail  herself.  The  bank  was  therefore 
under  compulsion  of  the  judgment  in  the  Fisher  Case,  and  required 
to  deliver  over  the  securities  upon  Fisher's  tender  of  payment  of  the 
balance.  This  delivery  was  not  in  wrong  of  the  plaintiff,  so  far  as 
the  bank  was  concerned,  and  gave  her  no  right  of  action  against  it. 
Fisher,  however,  took  the  securities  with  notice  of  the  pendency  of 
this  suit  and  was  a  party  thereto.  His  taking  the  stock  gave  him  no 
rights  in  equity  against  this  plaintiff  that  he  did  not  have  prior  thereto. 
He  took  the  stock  cum  onere  the  plaintiff's  claim.  The  amount  that 
he  paid  to  redeem  the  stock  had  been  reduced  by  the  amount  of  the 
proceeds  of  the  plaintiff's  bonds,  which  had  theretofore  been  applied. 
He  had  thus  been  unjustly  enriched  to  that  extent,  and  must  account 
therefor  to  the  plaintiff. 

The  plaintiff  is  entitled  to  a  judgment  against  the  firm  of  Stoppani 
&  Hotchkin,  and  the  individual  members  of  said  firm,  for  the  value 
of  her  bonds,  less  the  amount  to  be  paid  by  Fisher.  The  judgment  and 
findings  inconsistent  with  tnis  opinion  will  be  reversed,  with  costs  to 
the  appellant,  and  judgment  entered  dismissing  the  complaint  as 
against  the  defendant  the  Mechanics  &  Metals  National  Bank,  with 
costs,  and  in  favor  of  the  plaintiff  and  against  the  defendant  Fisher 
for  the  sum  of  $4,721.98,  with  interest  from  June  16,  1916,  together 
with  the  costs  of  this  action,  and  that  it  be  adjudged  that  the  plain- 
tiff has  an  equitable  lien  on  the  North  American  and  the  American 
Smelting  and  Refining  Company  stocks,  and  that,  unless  the  defend- 
ant Fisher  pays  the  amount  adjudged  to  be  due  from  him  to  the 
plaintiff  within  five  days  after  the  entry  of  judgment  herein,  he  shall 
deliver  the  certificates  of  said  stock  to  the  receiver  designated  in  the 
judgment,  to  be  by  him  sold  at  public  auction,  and  the  plaintiff  paid 
the  amount  of  this  judgment  and  the  surplus,  if  any  remaining  after 
paying  the  expenses  of  the  sale  and  the  receiver's  commission,  be  paid 
over  to  the  defendant  Fisher,  and  further  that  the  plaintiff  have  judg- 
ment against  the  firm  of  Stoppani  &  Hotchkin,  Joseph  H.  Stoppani, 
and  Walter  B.  Hotchkin  for  the  sum  of  $5,278.02,  with  interest  on 
$10,000  from  June  3,  1914,  to  June  16,  1916,  ^nd  on  $5,278.02 
from  June  16,  1916,  to  the  date  of  the  entry  of  the  judgment,  together 
with  costs. 

Order  containing  the  necessary  findings  to  be  settled  upon  notice. 
All  concur. 
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UnCHEL  T.  AMERICAN  CINEMA  CORPORATION. 

(Supreme  CJourt,  Special  Term,  New  York  County.    June  10,  1920.) 

1.  Master  and  servant  <S=»361— ^Taking  oi  moving  picture"  not  ''iiiaoutae- 

ture  of  moving  picture  fllm,"  within  Compensation  Law. 

The  words  "manufacture  of  moving  picture  film,"  within  Workmen's 
.  Compensation  Law,  f  2,  group  45,  refers  to  the  process  of  making  the  films 
in  their  original  form,  the  process  of  impressing  the  picture  upon  them 
heing  ordinarily  spoken  of  as  the  taking  of  the  picture,  so  that  an  actress 
who  was  injured  while  'performing  for  a  moving  picture  film  was  not 
wltnln  that  provision  of  the  Workmen's  Compensation  Law. 

2.  Master  and  servant  ^»401— Answer  must  show  employment  within  Com- 

pensation Law. 

An  answer  seeking  to  hring  an  employe  within  Workmen's  Compensa- 
tion Law,  §  2,  group  45,  including  employments  in  which  four  or  more 
workmen  or  operatives  are  regularly  engaged  or  employed  in  the  same 
business  or  about  the  same  plant,  which  fails  to  allege  that  she  was  one  of 
four  or  more  operatives  regularly  employed,  is  demurrable. 

3.  Master  and  servant  ^=»401— Complaint  not  showing  employment  within 

Compensation  Law  need  not  allege  employer's  failure  to  insure. 

A  complaint  for  personal  injuries  to  an  employ^,  which  does  not  al- 
lege facts  bringing  plaintiff  within  the  Workmen's  Compensation  Law, 
need  not  allege  the  employer's  failure  to  secure  payment  of  compensa- 
tion as  provided  by  that  law. 

Action  by  Nellie  Michel  against  the  American  Cinema  Corporation. 
On  motion  to  sustain  plaintiff's  demurrer  to  the  third  separate  defense 
contained  in  the  answer.  Motion  granted",  with  leave  to  defendant  to 
amend. 

J.  Preston  Mottur,  of  New  York  City,  for  the  motion. 
Benjamin  C.  Loder,  of  New  York  City  (William  C.  Olsen,  of  New 
York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  plaintiff  moves  for  an  order  sustaining  her 
demurrer  to  the  rfiird  separate  defense  contained  in  tlie  defendant's 
answer.  The  complaint  alleges  that  the  defendant  is  engaged  in  the 
business  of  producing  motion  picture  films,  and  that  the  plaintiff's 
occupation  is  that  of  a  theatrical  and  motion  picture  performer,  and 
that  the  plaintiff,  was  employed  by  the  defendant  to  perform  for  it 
in  the  production  of  a  motion  picture  film  known  as  the  "Innervoice," 
whidh  film  was-  being  produced  at  a  certain  building  known  as  the 
Mirror  Studios,  in  the  borough  of  Queens,  city  of  New  York,  and 
that  while  so  employed  the  plaintiff  was  taking  part  in  what  is  known 
as  a  barroom  scene  in  said  motion  picture,  and  that  while  standing  with 
a  large  number  of  other  characters  on  a  balcony  erected  for  such 
scene  by  the  defendant  the  balcony  collapsed,  throwing  the  plaintiff 
violently  to  the  floor  beneath,  whereby  she  sustained  the  injuries  com- 
plained of.  The  defense  demurred  to  sets  up  the  Workmen's  Compen- 
sation Law  (Consol.  Laws,  c.  67)  and  pleads  specifically  group  40 
and  group  45  of  section  2  of  that  act,  which  are  as  follows: 

"Group  40.  Printing,  engraving^  photo  engraving,  stereotyping,  electrotyping, 
Uthographlng,  embossing ;  manufacture  of  moving  picture  machines  and  films ; 
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manofactare  of  stationery,  paper,  cardboard  boxes,  bags  or  wallpaper,  and 
bookbinding.*' 

*'6roup  45.  All  other  employments  not  hereinbefore  enumerated  carried  on 
by  any  ];>er8on,  firm  or  corporation  in  which  there  are  engaged  or  employed 
four  or  more  workmen  or  operatives  regularly,  in  the  same  business  or  in 
or  about  the  same  establishment,  either  upon  the  premises  or  at  the  plant  or 
away  from  the  plant  of  the  employer,  under  any  contract  of  hire,  express  or 
impUed,  oral  or  written,  except  farm  laborers  and  domestic  servants." 

The  defense  demurred  to  further  alleges  that  the  defendant,  pur- 
suant to  the  terms  of  the  isaid  statute,  duly  secured  compensation  to 
its  employes  under  the  act  and  notified  them  thereof,  and  conse- 
quently that  no  action  at  law  for  damages  can  be  maintained. 

[1]  I  do  not  think  the  portion  of  the  statute  first  above  quoted 
covers  the  work  in  which  the  plaintiff  and  defendant  were  engaged  at 
the  time  of  the  injury.  The  words  "manufacture  of  moving  picture 
*  *  *  films"  refers,  in  my  opinion,  to  the  process  of  making  the 
films  in  their  original  form  and  before  any  impression  of  a  picture  has 
been  made  upon  them,  and  the  meaning  of  these  words  should  not 
be  extended  to  the  subsequent  process  of  transferring  to  such  blank 
films  the  impressions  of  pictures.  The  latter  process  is  in  ordinary 
parlance  the  taking  of  the  picture,  just  as  the  original  process  is  the 
manufacture  or  making  of  the  film.  It  may  be  true  that  the  term 
"film"  is  applied  to  the  thin,  flexible,  sensitized  sheet,  both  in  its  origi- 
nal form  and  in  its  condition  after  the  impression  of  the  picture  has 
been  made  upon  it.  Nevertheless  I  think  in  the  ordinary  use  of  lan- 
guage the  words  "manufacture  of  a  film"  would  be  taken  to  refer 
only  to  the  original  process,  and  that  the  subsequent  process  would 
be  spoken  of  as  the  taking  of  the  picture,  dr,  if  the  word  "film" 
were  used,  as  the  production,  rather  than  the  manufacture,  of  the 
film.  It  is  significant  in  this  connection  that  the  complaint  alleges 
that  at  the  time  of  the  injury  "the  plaintiflF  was  employed  by  the 
defendant  to  perform  for  it  in  the  production  of  a  motion  picture 
film  known  as  the  'Innervoice,'  which  motion  picture  film  was  being 
produced  at  the  said  Mirror  Studios."  It  may  be  observed  further 
that  the  answer  admits  that  the  defendant  was  engaged  in  the  business 
of  "producing  and  manufacturing  motion  picture  films,"  although  it 
is  also  alleged  in  the  answer  that  at  the  time  of  the  injury  it  "was 
engaged  in  making  a  motion  picture  film."  My  conclusion  is  that  the 
process  in  which  the  plaintiff  and  defendant  were  engaged  at  the  time 
of  the  injury  was  not  the  manufacture  of  a  motion  picture  film, 
and  consequently  that  the  case  is  not  embraced  within  group  40. 

[2]  With  respect  to  the  provisions  contained  in  group  45,  it  is 
argued  in  behalf  of  the  defendant  that  there  is  nothing  in  the  com- 
plaint to  indicate  that  the  plaintiff  was  not  a  workman  or  operative, 
and  from  this  the  inference  seems  to  be  drawn  that  the  plaintiff's  case 
comes  within  group  45.  If  the  applicability  of  group  45  turned  upon 
the  question  of  whether  the  plaintiff  was  or  was  not  a  workman  or 
operative,  I  would  hold  that  the  complaint  shows  that  she  was  neither 
one ;  but,  in  my  opinion,  it  cannot  be  held  that  the  present  case  falls 
within  group  45,  unless  it  is  shown  that  four  or  more  workmen  or 
operatives  were  regularly  employed  in  the  same  business  or  in  or  about 
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the  same  establishment,  but  neither  the  complaint  nor  the  defense  in 
question  contains  any  allegation  on  this  point.  There  is  therefore 
nothing  in  the  pleadings  to  show  that  this  case  comes  within  the  pro- 
visions of  group  45. 

[3]  Upon  the  theory  that  a  demurrer  searches  the  record  and 
goes  back  to  the  first  bad  pleading,  the  defendant  makes  the  further 
argument  that  the  complaint  is  defective,  in  that  it  does  not  allege  tliat 
the  defendant  failed  to  secure  payment  of  compensation  for  injured 
employes  and  their  dependents  as  provided  by  the  Workmen's  Com- 
pensation Law.  If  the  complaint  showed  that  this  case  was  one  cov- 
ered by  the  Workmen's  Compensation  Law,  then  it  may  be  conced- 
ed that  it  would  be  necessary  for  the  plaintiff  to  go  further  and  to 
take  the  case  out  of  the  statute  by  alleging  such  failure  on  the  part 
of  the  employer;  but,  inasmuch  as  no  facts  are  pleaded  to  bring  the 
case  within  the  statute^  it  is  not  necessary  to  plead  such  failure  in 
order  to  take  it  out  of  the  statute  again.  Nilsen  v.  Am.  Bridge  Co., 
221  N.  Y.  12,  116  N.  E.  383. 

The  motion  should  therefore  be  granted,  with  $10  costs,  with  leave 
to  the  defendant  to  amend  within  20  days  after  service  of  a  copy  of 
the  order  to  be  entered  hereon,  with  notice  of  entry  thereof,  and  on 
payment  of  such  costs.    Settle  order  on  notice. 


BUDRACCO  V.  NATIONAL  SURETY  CO. 

(Supreme  Court,  Appellate  Term,  Secoiid  Department.    May  Term,  1920.) 

1.  Replevin  ^=>119 — Conditions  of  bond  independent,  and  action  acerues  on 

breach  of  one. 

The  conditions  of  a  replevin  bond,  under  Code  Civ.  Proc.  i  1699,  for 
the  prosecution  of  the  action,  the  return  of  the  chattels  to  defendants,  if 
possession  is  adjudged  to  them,  or  if  the  action  abates  or  is  discontinued 
before  the  chattel  is  returned  to  the  defendant,  and  for  the  payment  to 
the  defendants  of  any  siun  which  the  Judge  awards  to  them,  are  inde- 
pendent, and  liability  accrues  whenever  there  is  a  breach  of  one  or  more 
of  them. 

2.  Replevin  <&=>119— fiond  broken  where  plaiDtilT  suffers  nonsuit. 

The  condition  of  a  replevin  bond,  under  Code  Civ.  Proc.  §  1699,  to  prose- 
cute the  action,  is  broken,  where  the  plaintifiC  suffers  a  voluntary  or  in- 
voluntary nonsuit  or  dismissal. 

3.  Replevin  <@=>86 — ^Relief  obtained  at  common  law. 

At  common  law  the  only  relief  obtained  in  a  replevin  action  was  an 
adjudication  as  to  right  of  possession  of  the  chattel  at  the  time  of  the 
commencement  of  the  action. 

4.  Judgment  <&=>585(4) — ^Defendant  in  replevin  not  required  to  avail  self  of 

claim  of  title,  but  may  maintain  later  action. 

Defendant  in  replevin  is  not  compelled  to  avail  himself  of  the  right  to 
set  up  a  claim  of  title  to  the  chattel  in  question,  so  that  there  might 
be  an  adjudication  in  his  favor,  given  by  Municipal  Court  Code,  J§  63, 
69,  and  he  may  decline  to  make  a  demand  for  a  return  of  the  chattel,  and 
if  he  prevail  in  any  way  he  is  not  estopped  from  commencing  a  subse- 
quent action. 
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5.  Courts  «s>189  (6) —Demand  for  return  of  property  not  condition  precedent 

to  action  In  Municipal  Court  on  replevin  bond. 

A  demand  by  defendant  for  a  return  of  the  prox)erty  is  not  a  condition 
precedent  to  the  commencement  of  an  action  against  the  surety  on  an 
undertaking  in  replevin,  under  Code  Civ.  Proc.  f  f  a689,  1733,  and  Munici- 
pal Court  Code,  §{63,  09. 

6.  Beplevln  €:»134— Statements  of  Talue  In  affidavit  and  replevin  bond  only 

prima  facie  evidence. 

While  the  statement  of  value  in  an  a£fidavit  on  replevin  or  in  a  replevin 
bond  may  be  prima  facie  evidence  of  value  of  the  property  and  in  the 
absence  of  evidence  to  the  contrary  is  sufficient,  such  statements  are  not 
conclusive  evidence  of  such  value. 

7.  Replevin  4&=»124( 3)— Damages  for  breach  of  bond  nominal.  In  absence  of 

right  to  possession  of  property. 

In  an  action  on  a  replevin  bond,  under  the  pleadings,  surety  could  con- 
test the  ownership  or  alleged  ownership  of  the  plaintiff,  and  could  show 
that  it  was  a  qualified  ownership,  or  that  the  plaintlif  had  no  right  at  all 
in  the  chattels,  and  if  it  developed  that  the  plaintiff  had  no  right  at  all  to 
the  possession  of  the  chattel,  she  was  entitled  to  nominal  damages  only. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District 
Action  by  Clotilda  Budracco  against  the  National   Surety  Com- 
pany.    From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  May  term,  1920,  before  KELBY,  CLARK,  and  CROP- 
SEY,  JJ. 

William  J.  Griffin,  of  New  York  City  (George  A.  Baker,  of  Pleas- 
antville,  of  counsel),  for  appellant. 

Seligsberg,  Lewis  &  Strouse,  of  New  York  City  (Walter  N.  Seligs- 
berg  and  Jay  Leo  Rothschild,  both  of  New  York  City,  of  counsel), 
for  respondent. 

KELBY,  J.  The  action  is  brought  against  the  defendant  as  surety 
in  an  undertaking  on  replevin.  The  undertaking  in  suit  was  *made 
and  filed  in  a  replevin  action  brought  by  one  Samuel  J.  Budracco  (the 
husband  of  the  present  plaintiff)  against  the  said  Clotilde  Rice  Bud- 
racco and  a  codefendant  in  the  replevin  action  named  Cora  M.  Rice. 
The  replevin  action  was  brought  to  recover  certain  household  chat- 
tels, which  the  plaintiff  in  replevin  alleged  were  wrongfully  detained 
by  the  two  defendants  in  the  replevin  action.  The  allegations  in 
the  complaint  in  replevin  were  commingled  and  connected  state- 
ments of  plaintiff's  title  and  right  of  possession  and  wrongful  with- 
holding of  possession  by  the  defendants.  Clotilde  Budracco,  for  an- 
swer in  the  replevin  action,  put  in  a  general  denial,  and  asked  for  a 
dismissal  of  the  complaint.  No  demand  for  the  return  of  the  chattels 
was  made  in  the  answer,  nor  was  any  written  notice  of  demand  for 
the  return  of  the  chattels  made  as  prescribed  by  the  Code  on  behalf 
of  Clotilde  Budracco. 

The  defendant  Rice  in  replevin  admitted  that  she  was,  until  the 
commencement  of  the  replevin  action,  in  possession  of  the  chattels, 
and  pleaded  a  general  denial  as  to  the  other  facts  set  out  in  tlie 
complaint;  and  for  a  first  defense  and  counterclaim  alleged  that  she 
had  furnished  necessaries  to  Clotilde  Budracco,  consisting  of  food, 
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shelter,  and  other  necessaries,  of  the  reasonable  value  of  $1,503; 
and  for  a  second  defense  and  counterclaim  alleged  that  she  was  the 
proprietor  of  a  boarding  house  in  Brooklyn,  that  she  boarded  the 
plaintiff  in  replevin  for  one  period  of  time,  and  the  plaintiff  in  re- 
plevin and  his  wife  for  another  period  of  time,  that  the  reasonable 
value  of  the  board  and  articles  furnished  was  $810,  on  account  of 
which  $678  had  been  paid,  leaving  the  sum  of  $132  due  and  owing. 
The  said  answer  then  set  out  that  the  chattels  described  in  the  com- 
plaint in  replevin  were  brought  to  the  house  of  the  said  Cora  M.  Rice 
by  Samuel  J.  Budracco,  and  that  the  chattels  were  detained  by  the 
defendant  Rice  under  and  by  virtue  of  her  lien  for  food  and  lodg- 
ing. In  legal  effect,  this  set  up  a  boarding  house  keeper's  lien  in  the 
sum  of  $132. 

The  action  in  replevin  came  to  trial;  the  plaintiff  in  replevin  did 
not  appear;  the  defendant  Rice  proved  and  obtained  a  judgment 
on  the  coimter claims  amounting  to  $1,000;  and  the  clerk  entered  up 
judgment  on  said  day.  On  the  next  day  the  court  filed  a  memoran- 
dum stating  that  the  defendant  (Rice)  was  entitled  to  the  possession 
of  the  chattels  in  question,  and  which  were  valued  by  the  judge  'at 
$1,000.  Ten  days  later,  the  judge  filed  another  memorandum,  stat- 
ing in  effect  that,  the  plaintiff  not  being  ready,  the  defendant  Clo- 
tilde  Budracco  was  entitled  to  a  dismissal  of  the  action.  From  the 
foregoing  it  must  be  conceded  that  the  plaintiff  in  replevin  did  not 
prosecute  the  action. 

[1,2]  The  undertaking  sued  upon  contained  the  conditions  pre- 
scribed by  the  Code  of  Civil  Procedure  (section  1699),  and  was  for 
the  prosecution  of  the  action,  for  the  return  of  the  chattels  to  the 
defendants  if  possession  is  adjudged  to  them,  or  if  the  action  abates 
or  is  discontinued  before  the  chattels  are  returned  to  the  defendant^ 
and  for  the  payment  to  the  defendants  of  any  sum  which  the  judge 
awards  to  them.  These  conditions  of  the  bond  are  independent,  and 
liability  accrues  whenever  there  is  a  breach  of  one  or  more  of  them. 
The  condition  of  the  replevin  bond  to  prosecute  the  action  is  broken 
where  the  plaintiff  suffers  a  voluntary  or  involuntary  nonsuit  or  dis- 
missal. In  the  case  at  bar,  we  are  concerned  only  with  the  legal 
results  of  the  conceded  fact  that  the  plaintiff  in  replevin  did  not 
prosecute  the  action. 

It  is  urged  that  an  action  on  the  undertaking  cannot  be  maintained, 
unless  the  defendant  in  replevin  demanded  a  return  of  the  chattels, 
and,  further,  that  an  execution  must  be  issued  as  prescribed  by  sec- 
tion 1733  of  the  Code  of  Qvil  Procedure.  In  the  case  of  Rogers  v. 
U.  S.  Fidelity  &  Guarantee  Co.,  84  N.  Y.  Supp.  203,  the  plaintiffin 
replevin  failed  to  appear  on  the  trial,  and  it  appeared  that  the  trial 
judge  marked  on  the  summons  in  that  action,  "Judgment  for  de- 
fendant." This  memorandum  just  mentioned  was  not  signed  by  the 
trial  judge,  nor  was  any  judgment  ever  rendered  in  that  action  in 
favor  of  the  defendant,  either  for  costs  or  entitling  them  to  a  return 
of  the  property,  or  for  its  value  in  case  a  return  could  not  be  had. 
The  court  there  said: 

"The  plaintiff  was  bound  to  prosecute  the  action.  He  could  not  use  the 
process  of  the  court  to  obtain  possession  of  the  property  of  the  defendants,  and 
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then,  by  failure  to  appear,  discharge  the  liability  of  his  surety  and  retain 
the  property,  for  we  must  assume  that  the  marshal  did  his  duty,  and,  upon 
failure  of  the  defendants  in  the  replevin  action  to  file  an  undertaking  for  a 
return  of  the  property,  delivered  it  to  the  plaintiff,  as  required  by  section  111, 
Municipal  Court  Act,  ♦  •  ♦  and  section  1706,  Code  Civ.  Proc.  The  fact 
that  the  defendants  In  the  replevin  action  did  not  obtain  the  Judgment  which 
they  might  have  been  entitled  to  does  not  aid  the  plaintiff  therein,  nor  relieve 
his  surety  from  liability.  •  *  •  Neither  •  •  •  does  section  1733, 
Code  Civ.  Proc.,  aid  the  defendant  herein.  That  section  provides  that,  when 
a  'final  judgment'  has  been  rendered,  no  action  can  be  instituted  on  the  under* 
taking  until  after  the  return,  wholly  or  partly  satisfied,  of  an  execution,  etc. 
A  final  Judgment  Is  one  which  determines  the  rights  of  the  parties.  Morris  v. 
Morange,  38  N.  Y.  172.  As  we  have  seen,  there  was  no  Judgment  at  all  ren- 
dered in  the  case  at  bar/' 

The  court,  in  that  action,  confirmed  a  judgment  in  favor  of  the 
plaintiff  against  the  defendant. 

[3-5]  Section  69  of  the  Mtmicipal  Court  Code  (Laws  1915,  c. 
279)  provides  as  follows : 

"Where  a  chattel  has  been  replevied  and  the  defendant  has  not  required  the 
return  thereof  pending  the  action,  he  may  in  his  answer  demand  Judgment  for 
tne  return  thereof,  either  with  or  without  damages  for  the  taking,  withholding 
or  detention." 

And  by  section  63  of  the  same  act  a  defendant  in  replevin  may 
file  a  notice  that  he  requires  the  return  of  the  chattel  and  must  file 
with  said  notice  affidavits  setting  up  certain  facts,  as  therein  provided. 
At  common  law  the  only  relief  obtained  in  a  replevin  action  was  an 
adjudication  as  to  right  of  possession  of  the  chattel  at  the  time  of 
the  commencement  of  the  action.  Subsequently,  by  statute  both  in 
the  Code  of  Civil  Procedure  and  in  the  Mtmicipal  Court  Code,  op- 
portunity was  given  for  a  defendant  to  set  up  a  claim  of  title  to  the 
chattel  in  question,  so  that  there  might,  at  the  election  of  the  defend- 
ant, be  an  adjudication  in  his  favor.  The  defendant  in  replevin, 
however,  is  not  compelled  to  avail  himself  of  this  new  remedy.  He 
may  decline  to  make  said  demand  for  a  return  of  the  chattel,  and, 
if  he  prevail  in  any  way,  he  is  not  estopped  from  commencing  a  sub- 
sequent action.  A  demand  for  a  return  thereof  is  not  a  condition 
precedent  to  the  commencement  of  an  action  against  the  surety  on  an 
undertaking  in  replevin.  See  Rushbrook  v.  Jerge,  74  Misc.  Rep.  43, 
133  N.  Y.  Supp.  640;  Verra  v.  Costantino  Co.  (Mun.  Ct.)  84  N. 
Y.  Supp.  222. 

The  case  of  Bown  v.  Weppner,  62  Hun,  579,  17  N.  Y.  Supp.  193, 
may  be  distinguished  from  the  case  at  bar.  In  that  case,  the  de- 
fendant in  replevin,  in  addition  to  not  requiring  the  return  of  the 
property,  set  up  affirmatively — 

"that  the  property  was  in  the  custody  of  the  sheriff  of  Monroe  county  by  virtue 
of  the  levy  ot  an  execution ;  *that  the  sheriff  of  the  county  •  *  •  should 
be  the  party  defendant  in  this  action  in  the  place  of  this  defendant ;  that  all 
rights  or  claims  of  this  defendant  •  •  •  are  subject  to  the  levy  of  the 
said  sheriff,  ♦  •  •  ^Liid  this  defendant  ought  not  to  be  sued  on  account 
of  any  or  all  allegations  set  forth  in  the  complaint.' " 

In  addition  to  this,  there  was  a  specific  denial  that  defendant  was 
in  possession.    The  plaintiflf  in  that  action  then  went  into  court  and. 
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voluntarily  withdrew  the  action.  It  is  not  clear  from  this  report 
who  were  the  parties  impleaded  with  the  sureties;  the  title  of  the 
action  simply  being  "Bown  v.  Weppner  and  Another,  Appellants, 
Impleaded  with  Another,  Defendant."  The  court  later  states,  in  its 
opinion,  that  the  action  was  prosecuted  to  final  judgment.  In  any 
event,  the  covenant  of  the  bond  there  sued  on  was  one  relating  to 
an  abatement  or  discontinuance  of  the  action  before  the  return  of 
the  property,  and  the  court  there  held  that  the  "return  of  the  prop- 
erty" referred  to  was  a  return  in  response  either  to  a  notice  from  the 
defendant  requiring  the  possession  of  the  property  or  in  pursuance 
of  a  judgment  awarding  the  possession  to  him.  The  case  clearly 
then  is  different  from  the  case  at  bar. 

In  the  case  of  Manning  v.  Manning,  26  Kan.  98,  101,  the  sureties 
on  an  undertaking  in  replevin  were  sued  and  the  plaintiff  in  the  re- 
plevin action,  it  was  alleged,  obtained  possession  of  the  property  and 
dismissed  his  action  without  going  to  trial,  and  suit  was  therefore 
brought.  It  was  urged  there,  as  here,  that  no  liability  attached  to 
the  surety,  except  as  fixed  and  determined  by  a  judgment  in  the  re- 
plevin action,  and  the  court  tliere  said : 

"We  cannot  assent  to  this  proposition.  ♦  •  ♦  Doubtless  the  defendant 
In  a  replevin  action  has  a  right  to  Insist  upon  a  trial  and  judgment,  notwith- 
standing a  dismissal  by  the  plaintiff ;  ♦  ♦  *  and  unqnestionably.  If  he  has 
such  trial  and  judgment,  his  rights  are  determined  thereby.  ♦  •  ♦  But  It 
on  the  other  hand,  upon  a  dismissal  by  the  plalntlil  of  bis  action,  the  defend- 
ant docs  not  seek  a  trial  and  judgment,  he  is  not  precluded  of  his  full  remedy 
upon  the  bond.  One  of  the  conditions  of  the  bond  is  that  the  plaintiff  shall 
duly  prosecute  his  action.  That  is  a  separate  and  independent  condition. 
Upon  breach  of  that  condition,  the  defendant  is  entitled  to  recover  all  the  dam- 
ages  he  has  sustained  thereby.  The  fact  that  he  has  not  pursued  one  remedy 
given  by  statute  does  not  deprive  him  of  the  general  remedy  upon  the  bond. 
♦  ♦  •  He  may  bring  his  action  upon  the  bond ;  and  as  that  bond  was  con- 
diuoned  that  the  plaintiff  should  duly  prosecute  the  action,  and  as  by  the 
dismissal  thereof  plaintiff  has  so  failed  to  prosecnte,  and  as  by  means  of  the 
bond  plaintiff  has  obtained  possession  of  property  apparently  belonging  to 
the  defendant,  the  defendant  Is,  prima  fade  at  least,  entitled  to  recover  of 
the  sureties  the  value  of  the  property  thu^  taken  from  him.    ♦     •     ♦ »» 

To  the  same  effect  see  Cox  v.  Sargent,  10  Colo.  App.  1,  50  Pac. 
1^01.    The  court  there  said : 

"The  provision  In  the  statute  permitting  the  defendant  to  obtain  a  judgment 
awarding  him  the  return  of  the  property  and  determining  its  value  is  for 
his  benefit  and  not  for  the  benefit  of  the  plaintiff.  Therefore  it  Is  not  for.  the 
plaintiff  nor  for  the  sureties  to  complain  tlmt  the  defendant  has  failed  to  do 
that  which  would  relieve  him  of  any  dlfiiculty  in  bringing  his  suit  on  the 
bond.  It  Is  to  the  advantage  of  the  obligees  that  the  plaintiff  falls  to  procure 
the  entry  of  that  judgment  under  those  authorities  which  permit  them  to  con- 
test the  question  of  value,  and  possibly  under  some  circunfitances  to  contest 
the  question  of  title  to  the  property." 

To  the  same  effect  see  Mills  v.  Gleason,  21  Cal.  274,  and  see,  also, 
notes,  L.  R.  A.  1917A,  1191,  1192. 

[8]  The  plaintiff  in  the  action  at  bar  put  in  the  entire  record  of 
the  replevin  action  as  evidence,  and  the  parties  then  stipulated  that 
no  part  of  the  sum  demanded  in  the  complaint  has  been  paid,  and 
that  the  property  involved  in  the  action  in  the  Municipal  Court  has 
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never  been  returned  to  the  plaintiff,  and  that  no  part  of  the  value 
has  been  paid  therefor.  Among  the  papers  thus  introduced  in  evi- 
dence was  the  marshal's  return,  showing  that  he  had  taken  possession 
of  the  chattels  in  suit  and  also  the  verified  answer  of  the  codefendant 
Rice  in  the  replevin  action.  From  this  it  appears  that  the  defendant 
Rice  swore  to  an  existing  boarding  house  keeper's  lien.  Under  these 
circtmistances,  the  judgment  rendered  in  favor  of  the  plaintiff  for 
the  full  value  of  the  chattels  cannot  be  sustained.  While  the  state- 
ment of  value  in  an  affidavit  on  replevin  or  the  value  in  a  replevin 
bond  may  be  prima  facie  evidence  of  value,  and,  in  the  absence 
of  any  other  evidence  to  the  contrary,  is  sufficient,  such  statements 
are  not  conclusive  evidence.  See  34  Cyc.  1605.  The  sole  proof  in 
this  record  as  to  any  interest  of  the  plaintiff  in  the  chattels  is  by  the 
presumption  afforded  from  the  fact  that  the  marshal  states  that  he 
took  the  property  from  the  possession  of  the  defendants  in  the  re- 
plevin action.  Plaintiff  herself  has  brought  to  the  notice  of  the 
court  by  introducing  sworn  proof  that  the  defendant  in  replevin  Rice 
claims  a  lien  to  the  said  chattels. 

[7]  The  judgment  is  therefore  reversed,  on  the  groimd  that  the 
court  did  not  apply  the  proper  rule  of  damages.  On  the  trial,  under 
the  pleadings  as  they  exist  here,  the  defendant  may  contest  the  own- 
ership or  alleged  claim  of  ownership  of  the  plaintiff  in  this  action, 
may  show  that  it  is  a  qualified  ownership,  or  may  show  that  the  plain- 
tiff has  no  rights  at  all  in  the  chattels.  I^  it  develop  that  the  plaintiff 
has  no  right  at  all  to  the  possession  of  the  chattels,  then  she  is  entitled 
to  nominal  damages  only.    See  Smith  v.  Whiting,  100  Mass.  122. 

Judgment  reversed,  and  new  trial  ordered, 

CLARK  and  CROPSEY,  JJ.,  concur. 


NORWEGIAN  NEWS  CO.  v.  SIMKOVITCH. 

(Supreme  Court,  Appellate  Term,  Second  Department    May  Term,  1920.) 

Master  and  servant  ^=^301(4) — Owner  of  automobfle  truck,  let  with  chauffeur 
to  another,  held  liable  for  cliauffeur's  Diligence. 

Owner  of  automobile  truck,  let  with  chauffeur  for  $2.50  an  hour  to  a 
party  who  exercised  no  control  of  the  truck  and  chauffeur,  aside  from  be- 
ing on  the  car  while  carting  goods  for  another,  held  responsible  for  the 
negligence  of  the  chauffeur,  resulting  in  injury  to  plaintiff's  automobile, 
collided  with. 

Appeal  from  Municipal  Court,  Borough  of.  Brooklyn,  Fifth  Dis- 
trict. 

Action  by  the  Norwegian  News  Company  against  Isidore  Simko- 
vitch.  From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed, 
and  judgment  rendered  for  plaintiff. 

Argued  May  term,  1920,  before  KELBY,  CLARK,  and  CROP- 
SEY,  JJ. 

4^For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Stanley  Garten,  of  New  York  City,  for  appellant. 
Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  respondent. 

KELBY,  J.  The  plaintiff  was  the  owner  of  an  automobile,  and 
•claims  that  injury  was  done  to  it  by  reason  of  defendant's  automobile 
truck  carelessly  colliding  with  plaintiff's  car.  The  court  below  found 
that  one  Mocas,  who  was  the  driver  of  defendant's  car  at  the  time  of 
the  collision,  was  careless,  and  that  his  carelessness  was  the  sole 
proximate  cause  of  the  collision,  with  resulting  damages  to  the  plain- 
tiff in  the  sum  of  $203.  The  trial  justice,  however,  directed  a  ver- 
dict in  favor  of  the  defendant,  solely  on  the  ground  that  Mocas,  the 
defendant's  chauffeur,  was  temporarily  loaned  or  hired  out  to  a  man 
named  Bernstein,  and  that  Mocas  was  the  servant  of  Bernstein  for  the 
time  being,  and  that  therefore  the  defendant  was  not  liable  in  law  for 
the  careless  acts  of  Mocas. 

It  appeared  that  Bernstein  had  an  "express  horse  and  wagon" 
with  which  he  used  to  take  goods  from  the  firm  of  Browning,  King  & 
Co.  to  different  tailors  and  contractors,  and  bring  the  goods  back. 
It  further  appears  that  Browning,  King  &  Co.  had  some  contract  with 
the  government  for  making  uniforms  for  sailors,  and  Bernstein  un- 
dertook to  deliver  these  uniforms  from  time  to  time. from  said  firm's 
place  of  business  in  Manhattan  to  a  building  owned  and  controlled 
by  the  Navy  Department  in  Brooklyn. 

On  the  30th  day  of  September,  1918,  Bernstein  stopped  at  the  de- 
fendant's place  of  business  and  told  him  to  send  a  machine,  with  a 
chauffeur,  to  Browning,  King  &  Co.,  in  the  borough  of  Manhattan,  at 
half  past  2  in  the  afternoon.  The  chauffeur  and  the  truck  reported  a 
little  bit  late,  the  uniforms  were  loaded  on  the  truck,  and  they  pro- 
ceeded on  the  way  to  the  Navy  Building,  and,  while  so  carting  the 
uniforms,  Mocas,  the  chauffeur,  carelessly  drove  into  the  plaintiff's 
car.  Bernstein  agreed  to  pay  for  the  use  of  the  truck  and  chauffeur 
$2.50  an  hour.  Bernstein  was  on  the  truck  with  Mocas  when  the  ac- 
cident happened.  Bernstein's  testimony  is  uncontradicted  in  the  rec- 
ord that  he  never  gave  any  instructions  to  Mocas,  or  ever  interfered 
with  him  in  the  operation  of  his  car,  nor  did  he  even  direct  him  as 
to  what  course  to  pursue  in  going  from  Browning,  King  &  Co.  to 
die  Navy  Building.  The  defendant  himself  admits  that  Bernstein 
told  him  that  he  wanted  to  take  this  particular  load  from  Browning, 
King  &  Co.  to  the  Navy  Building,  and  that  he  hired  the  truck  to  him 
for  that  purpose.  The  court  below  based  its  decision  on  the  cases  of 
Kartell  v.  Simonson,  218  N.  Y.  345,  113  N.  E.  255,  Carr  v.  Burke, 
183  App.  Div.  361,  169  N.  Y.  Supp.  981,  and  Schmedes  v.  Deffaa,  214 
N.  Y.  675,  108  N.  E.  1107,  and  stated  that  the  case  at  bar  was  clear- 
ly distinguishable  from  that  of  McNamara  v.  Leipzig,  227  N.  Y.  291, 
125  N.  E.  244,  stating  that,  in  the  latter  case,  "the  element  of  an  inde- 
pendent contract  is  plain." 

The  vexed  question  as  to  when  and  under  what  circumstances  the 
servant  of  one  master  is  transferred  to  the  service  of  another  is  the 
subject  of  many  decisions  which  are  in  apparent  conflict  one  with  the 
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other.  It  seems  plain  that  the  owner  of  a  car,  who  gratuitously  lends 
his  car,  with  his  chauffeur,  to  another  person,  with  the  consent  of 
the  chauffeur,  express  or  implied,  is  thereby  absolved  from  all  acts  of 
the  chauffeur  while  he  is  in  the  service  of  the  new  master.  The 
moment,  however,  a  bailment  of  the  car  and  the  services  of  the 
chauffeur  are  made  for  a  money  consideration,  the  same  moment 
difficulty  ensues  in  determining  in  and  about  whose  business  the  chauf- 
feur is  then  acting.  Clearly,  when  he  is  earning  money  for  his  orig- 
inal master  and  owner  of  the  car,  he  is  about  his  master's  business ; 
the  master's  liability  for  hi^  servant's  acts  should  not  cease,  unless  it 
is  clearly  apparent  that  entire  dominion  and  control  of  the  car  and 
the  servant  are  no  longer  present  in  the  owner.  As  has  been  repeatedly 
stated,  the  servant  must,  in  the  course  of  the  master's  employment, 
be  doing  the  work  of  the  master  under  the  will,  direction,  and  con- 
trol of  the  master  throughout  all  the  details  of  the  work.  , 

Measured  by  this  standard,  can  it  be  said  that  the  driver  in  this 
case  was  the  servant  of  Bernstein  at  the  time  of  the  accident?  Bern- 
stein himself  says  that  he  gave  him  no  directions,  even  as  to  route  to 
be  pursued,  and  no  directions  as  to  the  manner  of  driving.  If  it  be 
true  that  the  driver  was  the  servant  of  Bernstein,  then  Bernstein 
would  be  liable  to  pay  to  the  defendant  any  injuries  to  defendant's 
automobile  caused  by  the  careless  act  of  Mocas  in  the  general  employ 
of  the  defendant.  It  seems  clear  that  this  was  never  within  the  con- 
templation of  the  parties  when  they  made  the  contract  to  call  at  a 
specified  time  to  get  goods  and  to  deliver  the  same  and  to  be  paid 
for  the  service  at  the  rate  of  $2.50  per  hour.  In  the  case  of  Shepard 
V.  Jacobs,  204  Mass.  110  at  page  112,  90  N.  E.  392  at  page  393  (26 
L.  R.  A.  [N.  $.]  442,  134  Am.  St.  Rep.  648),  cited  with  approval  in 
McNamara  v.  Leipzig,  227  N.  Y.  291,  125  N.  E.  244,  it  was  said: 

"  ♦  ♦  •  The  driver  does  not  become  the  servant  of  the  hirer,  bnt  remains 
subject  to  the  control  of  his  general  employer,  and  •  ♦  •  therefore  the 
hirer  is  not  liable  for  his  negligence  in  driving.    •    •    •  •• 

And  at  page  113  of  204  Mass.,  at  page  393  of  90  N.  E.  (26  L.  R. 
A.  [N.  S.]  442,  134  Am.  St.  Rep.  648): 

"The  health  and  safety  of  the  horses,  and  the  protection  of  the  whole  team 
by  careful  management,  are  of  so  much  importance  to  the  owner  that,  in  the 
absence  of  an  express  contract,  he  will  not  be  presumed  to  have  given  up  their 
management  to  the  hirer,  when  he  has  sent  his  own  servant  for  the  special 
purpose  of  retaining  this  management.  •  ♦  *  The  management  of  an 
automobile  properly  can  be  trusted  only  to  a  skilled  expert.  The  law  will  not 
permit  such  a  vehicle  to  be  run  In  the  streets,  except  by  a  licensed  chauffeur 
after  approved  competency.  The  danger  of  great  loss  of  property  by  the  owner, 
as  well  as  of  injury  to  the  chauffeur,  his  servant,  is  such  as  to  make  it  of  the 
highest  importance  that  care  should  be  exercised  in  his  interest,  and  that  the 
control  and  management  of  the  machine  should  not  be  given  up  to  the  hirer. 
The  reasons  for  applying  this  rule  in  a  case  like  the  present  are  fully  as  strong 
as  when  a  carriage  and  horses  are  let  with  a  driver." 

This  record  is  entirely  barren  of  any  control  of  the  defendant's 
automobile  by  Bernstein,  aside  from  Bernstein  being  on  the  car  with 
the  driver,  and  that  the  goods  in  transit  were  owned  by  Browning, 
King  &  Co.,  with  whom  Bernstein  had  contractual  relations.     Nor 
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does  the  fact  that  Bernstein  had  a  *'one-horse  ^press,"  and  that,  for 
some  reason,  this  was  inadequate  to  carry  the  goods  in  question, 
change  the  principle  as  to  the  control  of  the  driver.  In  the  case  of 
Delory  v.  Blodgett,  185  Mass.  126  at  page  129,  69  N.  E.  1078  at 
page  1080  (64  L.  R.  A.  114,  102  Am.  St.  Rep.  328),  it  was  said: 

"As  to  tbe  particulars  of  the  management  of  the  horses,  he  [the  driver]  is 
the  servant  of  his  general  employer,  in  whose  interest  and  as  whose  representa- 
tive he  will  manage  and  direct,  within  reasonable  limits,  such  matters  as  per- 
tain to  the  health  and  safety  of  the  horses  and  the  safety  of  the  vehicle.  In 
these  particulars,  for  the  preservation  of  his  property,  it  will  be  presumed  that 
the  owner  of  the  team  retains  in  his  driver  a  right  of  control.** 

See,  also,  Jones  v.  ScuUard,  2  Q.  B.  565,  572,  574;  McNamara  v. 
Leipzig,  supra. 

With  these  rules  of  law  in  mind,  it  does  not  satisfactorily  appear 
that  the  defendant,  the  owner  of  the  automobile  truck,  surrendered  full 
dominion  and  control  of  both  truck  and  Mocas,  his  servant,  to  Bern- 
stein. It  follows,  therefore,  that  the  defendant  was  liable  for  the 
careless  acts  of  Mocas,  and,  as  the  court  below  found  the  damages 
to  be  the  sum  of  $203,  the  judgment  of  the  court  below  is  reversed, 
and  judgment  rendered  in  favor  of  the  plaintiff  against  the  defendant 
for  the  sum  of  $203,  with  appropriate  costs  in  the  court  below  and 
costs  of  this  appeal. 

CLARK  and  CROPSEY,  JJ.,  concur. 


(192  App.  Div.  172) 

MTODLETON  v.  THmD  AVE.  RY.  €0. 
(Supreme  Court,  Appellate  Division,  First  Department.    June  4,  ^1920.) 

1.  Carriers  ^=^281 — ^Duty  to  a  sick  passenger  depended  on  reasonable  pru- 
dence, not  oo  honesty  in  assuming  he  was  drunlc. 

In  action  against  a  street  railroad  for  death,  alleged  to  have  been  caused 
by  allowing  deceased,  suffering  from  a  stroke  of  apoplexy,  to  continue  to 
ride  on  the  car  for  five  hours  without  calling  medical  assistance,  plain- 
tiff held  entitled  to  instruction  that  defendant's  duty  to  deceased  after  he 
became  ill  during  his  journey  on  its  car  was  not  excused  or  lessened  be- 
cause its  servants  assumed  honestly,  but  without  investigation,  that  de- 
ceased was  drunk,  and  that  the  case  turned,  not  on  what  defendant's 
servants  assumed  or  thought,  but  on  what  they  should,  in  the  exercise  of 
reasonable  prudence,  have  done  in  the  light  of  the  facts  brought  tp  their 
notice. 
Z.  Appeal  and  error  ^=»930(4) — ^Where  verdict  might  rest  on  either  of  two 
issues,  it  cannot  stand  if  there  is  error  as  to  one  issue. 

In  death  case,  where  there  was  no  special  finding,  so  that  the  general 
verdict  for  defendant  might  have  been  based  on  the  Jury's  finding  that 
defendant  was  not  negligent,  or  that,  although  it  was  negligent,  Its  neg- 
ligence was  not  the  proximate  cause  of  death,  if  there  was  error  as  ix> 
either  of  such  issues,  the  verdict  cannot  stand. 

Clarke,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Nellie  G.  Middleton,  as  administratrix  of   the  gfoods, 
chattels,  and  credits  of  Louis  Middleton,  deceased,  against  the  Third 

^sdFot  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Dteeeta  A  Indexes 
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Avenue  Railway  Compaay.  From  a  judgment  entered  on  a  verdict 
for  defendant,  and  from  an  order  denying  her  motion  for  a*  new  trial, 
plaintiff  appeals.  Judgment  and  order  reversed,  and  new  trial  granted. 
Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
PAGE,  and  GREENBAUM,  JJ. 

Frederick  N.  Van  Zandt,  of  New  York  City,  for  appellant. 
Alfred  T.  Davison,  of  New  York  City  (E.  Crosby  Kindleberger, 
of  New  York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  a  statutory  action  to  recover  for  the 
death  of  Louis  Middleton,  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  in  continuing  to  carry  him  on  a  car  on  which 
he  was  a  passenger  after  it  was  apparent  to  defendant's  employes 
in  charge  of  the  car,  or  would  have  been  apparent  to  them  if  they  had 
exercised  reasonable  care  and  caution,  that  he  was  seriously  ill  and 
in  need  of  medical  treatment;  it  being  claimed  by  the  plaintiff  that 
if,  when  his  condition  of  serious  illness  became  so  apparent  to  the 
defendant's  employes  in  charge  of  the  car,  or  would  have  become  so 
apparent  to  them,  had  they  exercised  reasonable  care  and  prudence, 
he  had  bee;i  removed  from  the  car  and  placed  in  the  custody  of  a 
police  officer,  or  other  person,  who  might  have  summoned  medical  aid, 
he  would  have  lived.  On  a  former  trial,  plaintiff  recovered  a  verdict 
for  $20,000,  but  on  an  appeal  from  the  judgment  entered  thereon 
this  court  reversed  the  judgment  and  dismissed  the  complaint,  on  the 
grounds  that  the  evidence  did  not  show  that  the  defendant  was  guilty 
of  any  breach  of  duty  to  the  decedent,  and  that  it  was  wholly  specu- 
lative as  to  whether  he  would  have  survived  the  illness  if  he  had  been 
sooner  removed  from  the  car.  Middleton  v.  Whitridge,  156  App.  Div. 
154,  141  N.  Y.  Supp.  104.  The  Court  of  Appeals,  however,  was  of 
opinion  that  on  both  of  these  issues  a  question  of  fact  for  the  con- 
sideration of  the  jury  was  presented,  and  the  judgment  of  this  court 
was  modified,  by  granting  a  new  trial.  213  N.  Y.  499,  108  N.  E. 
192,  Ann.  Cas.  1916C,  856. 

On  the  new  trial  the  evidence  presented  is  substantially  the  same  as 
on  the  former  trial,  with  the  exception  that  the  plaintiff  presented 
further  evidence  showing  that  the  conductors  and  motormen  employed 
by  the  defendant  were  instructed  to  make  a  verbal  report  to  the  first 
inspector,  starter,  or  official  with  whom  they  came  in  contact  on  their 
route  with  respect  to  any  accident,  mishap,  or  blockade  of  any  kind, 
and  in  case  a  passenger  became  sick  or  helpless  upon  a  car  the  con- 
ductors were  instructed  to  call  the  first  policeman  or  inspector,  and, 
if  no  policeman  or  inspector  was  at  hand,  to  use  their  own  judgment, 
and  were  instructed  to  call  a  policeman  when  there  was  an  accident, 
or  when  a  passenger  was  sick  or  drunk,  and  they  wanted  to  get  rid  of 
him  to  avoid  trouble,  and  that,  if  a  passenger  became  sick  or  helpless, 
it  was  the  duty  of  the  conductors  to  call  the  nearest  policeman  and 
to  have  the  passenger  taken  off.  The  decedent  boarded  an  open, 
north-bound  car  at  Amsterdam  avenue  and  140th  street  at  2:40  or 
2:45  p.  m.  on  the  24th  day  of  May,  1910,  and  paid  his  fare,  and 
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then  showed  no  evidence  of  illness  or  intoxication,  and  he  was  car- 
ried on  the  car  to  Ft.  George,  and  thence  back  down  to  the  post  office,, 
and  up  again  to  Ft.  George,  and  back  to  the  car  barn  at  Third  avenue 
and  129th  street.  He  was  then  totally  unconscious,  and  he  had  been 
carried  on  the  car  approximately  five  hours,  and  it  was  about  7:45 
p.  m.,  and  a  policeman  was  summoned,  and  he  was  removed  from  the 
car  by  the  policeman  and  two  employes  of  the  defendant.  The  other 
facts,  with  respect  to  the  decedent's  apparent  condition  throughout 
this  period,  and  with  respect  to  the  attention  of  the  conductors  and 
inspectors  having  been  drawn  thereto,  are  substantially  the  same  as 
stated  in  the  opinions  on  the  former  appeals,  and  need  not  now  be  re- 
stated. 

The  Court  of  Appeals  held  that,  where  a  passenger  becomes  sick 
or  unable  to  take  care  of  himself  during  his  journey,  it  is  the  duty  of 
employes  of  the  carrier,  on  discovering  his  apparent  illness  or  help- 
lessness, to  exercise  reasonable  care  to  determine  whether  his  con- 
dition is  such  that  he  is  in  need  of  medical  attention,  and  to  give  him 
such  reasonable  care  as  the  circumstances  permit,  and  that  if  they 
knew,  or  should  have  known  in  the  exercise  of  reasonable  care,  that 
he  was  too  ill  to  remain  on  the  car  with  safety  to  himself,  it  was  their 
duty,  if  practicable,  to  remove  him  from  the  car  and  to  put  him  in  the 
custody  of  an  officer,  and  that  the  performance  of  this  duty  is  not 
excused  by  the  conductor's  honestly  assuming,  without  any  investi- 
gation, that  the  passenger  was  drunk,  and  that  the  liability  of  the 
defendant  depends,  not  on  what  the  conductor  assumed  or  thought, 
but  upon  what  a  man  of  ordinary  prudence,  occupying  the  position 
of  the  conductor,  should  have  done,  in  the  light  of  the  facts  brought  to 
his  attention,  and  that,  even  though  a  conductor,  acting  with  reason- 
able prudence,  at  first  might  have  assumed  that  the  condition  of  the 
decedent  was  due  to  intoxication,  he  should  have  borne  in  mind  that 
the  passenger,  on  boarding  the  car,  exhibited  no  evidence  of  intoxi- 
cation, and  that  there  was  no  odor  of  liquor  about  him,  and,  in  effect, 
that  the  first  erroneous  impression,  that  the  passenger  was  intoxicated 
did  not,  in  the  light  of  the  actions  and  appearance  of  the  passenger 
thereafter  during  this  long  period,  exonerate  the  defendant,  on  the 
theory  that  the  conductor  was  only  bound  to  exercise  reasonable 
care,  on  his  erroneous  assumption  that  the  condition  of  the  passenger 
was  due  to  intoxication,  and  that  the  jury  was  warranted  in  finding, 
in  view  of  the  apparent  helpless  condition  of  the  decedent  before 
the  car  reached  the  post  office,  and  after  he  had  been  on  it  some  two 
hours,  that  the  defendant  failed  to  perform  the  duty  owing  to  the 
decedent. 

It  cannot  be  said,  however,  that  the  Court  of  Appeals  intended  to 
hold  on  the  material  facts,  which  were  uncontroverted,  that  as  a  mat- 
ter of  law  defendant  failed  to  perform  the  duty  owing  to  the  de- 
cedent, for,  after  thus  stating  the  duty  of  the  defendant,  the  court, 
in  deciding  whether  or  not  it  was  necessary  to  remit  the  case  to  this 
court  to  consider  the  weight  of  the  evidence,  held  that  it  was  unneces- 
sary so  to  do,  inasmuch  as  errors  prejudicial  to  the  defendant  were 
made  upon  the  trial  and  in  the  submission  of  the  case  to  the  jury,  one 
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of  which  was  the  refusal  of  the  court  to  instruct  the  jury  that,  if 
the  employfe  of  the  defendant  acted  with  reasonable  care  in  permitting 
the  decedent  to  ride  upon  the  car  on  its  first  trip  downtown,  then 
the  defendant  was  entitled  to  a  verdict.  That  request,  in  so  far  as  it 
limited  the  liability  to  the  trip  downtown,  was  based  upon  the  medical 
testimony,  which  the  Court  of  Appeals  held  was  insufficient  to  re- 
quire it  to  be  left  to  the  jury  as  to  whether  the  decedent  would  have 
lived,  if  he  had  been  removed  from  the  car  at  any  time  after  it  started 
on  its  uptown  course  from  the  post  office. 

[1]  The  learned  trial  cqurt  repeatedly  instructed  the  jury  in  ac- 
cordance with  the  decision  of  the  Court  of  Appeals,  but  charged  erro- 
neously, I  think,  with  respect  to  the  effect  to  be  given  to  the  conduc- 
tor's original  diagnosis  of  the  decedent's  condition  as  due  to  intoxi- 
cation, and,  on  attention  being  drawn  thereto  by  counsel  for  the  plain- 
tiff, failed  to  correct  the  error.  The  court  instructed  the  jury  that 
if,  when  the  car  reached  Ft.  George  the  first  time,  the  decedent  had 
to  the  conductor  the  appearance  of  a  man  who  was  drunk,  and  the 
conductor  used  such  ordinary  care  and  prudence  as  would  be  expected 
under  the  circumstances,  and  his  opinion  that  the  decedent  was  drunk 
was  confirmed  by  the  starter,  who  stated  that  the  best  thing  for 
him  to  do  would  be  to  take  the  decedent  downtown  and  give  him 
some  air,  "and  that  he  believed  he  was  drunk  during  the  whole  trip, 
up  to  the  .time  he  was  finally  removed  from  the  car  at  the  car  stables, 
if  that  nian  honestly  believed  that,  and  if  in  honestly  believing  that 
he  exercised  the  reasonable  ordinary  care  which  was  to  be  expected 
from  an  ordinarily  prudent  man  under  the  circumstances,  then  he 
•exercised  proper  care  and  this  company  would  not  be  liable." 

The  learned  trial  court  thereupon,  however,  again  correctly  stated 
the  rule  of  the  defendant's  liability,  by  charging  that  the  issues  de- 
pended, upon  whether,  under  all  the  circumstances  of  the  case,  the 
jury  believed  that  the  persons  in  charge  of  the  car  and  of  the  dece- 
dent acted  as  ordinarily  prudent  men  should  have  acted  or  would  have 
acted,  and,  that  if  the  jury  believed  that  they  did,  then  the  defendant 
was  not  liable,  but  if  as  men  of  ordinary  prudence,  in  the  exercise 
of  reasonable  care,  they  should  have  discovered  that  the  decedent  was 
sick  at  any  time  before  they  reached  Sixty- Fifth  street  on  the  return 
trip,  it  was  their  duty  to  remove  the  decedent  from  the  car  and  have 
him  placed  in  competent  hands,  so  that  he  might  look  out  for  his 
own  safety,  or  that  he  might  be  looked  after  properly,  and  that  the 
first  question  for  the  jury  to  determine  was :  Did  the  conductor  and 
the  other  employes  of  the  defendant  act  with  reasonable  care  and  pru- 
dence in  acting  at  they  did,  and  if  they  did  there  was  no  liability,  and 
if  they  did  not  defendant  would  be  liable,  so  far  as  that  branch  of  the 
case  was  concerned.  The  learned  court  evidently  misapprehended  the 
evidence  with  respect  to  the  starter,  for  the  statement  attributed  to  him 
in  the  charge  was  made  by  the  starter  when  the  car  arrived  at  Ft. 
George  the  second  time.  When  the  car  arrived  at  Ft.  George  the 
first  time,  the  starter  was  consulted  by  the  conductor,  and  the  con- 
ductor was  advised  by  him,  and  in  so  advising  him  tjie  starter  relied 
entirely  on  the  statements  of  the  conductor,  and  did  not  enter  the  car 
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to  observe  the  decedent's  condition.    That  error  doubtless  would  have 
been  corrected,  had  attention  been  drawn  thereto  by  counsel. 

At  the  close  of  the  chargfe,  counsel  for  the  plaintiflF  referred  to 
the  instructions  so  given  by  the  court  with  respect  to  the  honest  belief 
of  the  conductor  concerning  the  cause  of  the  decedent's  condition,  and 
stated  to  the  court  that  he  did  not  think  the  court  meant  to  instriict 
the  jury  that,  if  the  conductor  honestly  believed  that  the  decedent 
was  drunk,  and  thereafter,  in  the  light  of  that  fact,  acted  prudently, 
defendant  would  not  be  liable,  whereupon  the  court  said: 

"No ;  I  mean  just  this,  and  I  will  say,  in  relation  to  that,  that  If  tlie  con- 
ductor acted  honestly  in  his  belief,  and  that  in  so  acting  he  exercised  all  of 
the  care  and  prudence  which  you  will  say  an  ordinarily  prudent  man  should 
have  exhibited  at  that  time,  then  the  defendant  would  not  be  liable.  That  is 
what  I  meant  to  say." 

It  will  be  observed  that  the  instructions  so  given  by  the  court  ap- 
parently left  the  defendant's  liability  to  depend  on  whether,  having 
erroneously  assumed  that  the  decedent  was  intoxicated,  the  conductor 
on  that  assumption  exercised  reasonable  care.  Counsel  for  the  plain- 
tiff thereupon  addressed  the  court  ,as  follows: 

"If  I  may,  if  your  honor  please,  in  order  that  there  be  no  misapprehension 
about  that,  will  your  honor  charge  the  jury  that  the  duty  of  the  defendant  to 
the  deceased  after  he  became  ill  during  his  journey  on  its  car  is  not  excused  or 
lessened  in  any  way  because  its  servants  assumed  honestly,  but  without  any 
investigation,  that  the  deceased  was  drunk ;  that  this  case  turns,  not  on  what 
the  defendant's  servants  assumed  or  thought,  but  on  what  they  should  in  the 
exercise  of  reasonable  prudence  have  done,  in  the  light  of  the  facts  which 
were  brought  to  their  notice." 

Before  awaiting  a  ruling  by  the  court  on  this  question,  counsel  for 
the  defendant  informed  the  court  that  he  would  except  if  the  court  so 
charged,  and  thereupon  the  court  said : 

"I  think  I  have  charged  substantially  the  law  on  that  subject,  and  I  wUl 
give  you  an  exception,  if  you  desire." 

Counsel  for  plaintiff,  in  reply  to  the  court's  offer,  said,  *'Very  well." 
It  must  therefore  be  deemed  that  the  plaintiff  duly  accepted  to  the 
failure  of  the  court  to  instruct  the  j'ury  as  requested.  I  am  of  the 
opinion  that,  in  the  circumstances,  the  plaintiff  was  entitled  to  the 
instruction  so  requested,  which  follows  the  decision  of  the  Court  of 
Appeals. 

[2]  There  is  no  special  finding,  and  therefore  it  may  be  that  the 
jury  found  that  the  defendant  was  negligent,  but  that  such  negligence 
was  not  the  proximate  cause  of  the  death.  These  two  important 
issues  of  fact  having  been  submitted  to  the  jury,  and  a  general  ver- 
dict only  having  been  rendered,  if  there  was  error  with  respect  to 
either,  the  judgment  entered  on  tlie  verdict  cannot  be  permitted  to 
stand.  On  the  new  trial,  which  becomes  necessary,  there  should  be 
special  findings  on  these  issues,  as  well  as  a  general  verdict. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

DOWLING,*PAGE,  and  GREENBAUM,  JJ.,  concur. 
CLARKE,  P.  J.,  dissents. 
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HARLEM  LUMBER  CO.  Inc.,  v.  M0S60N  et  aL 

(Supreme  Conrt,  Appellate  Term,  First  Department.    June  0, 1020.) 

Courts  ^»189 (15)— Default  In  Mmdcipal  Court  not  opened,  where  absent 
witness'  testimony  not  material  and  absence  unexeused. 

A  default  In  Municipal  Court  by  defendants  after  motion  for  further 
adjournment  on  the  ground  of  an  absent  witness  will  not  be  opened, 
where  the  testimony  of  the  absent  witness  was  material  only  as  to  one 
small  item,  and  his  Inaccessibility  was  not  satisfactorily  shown,  so  that 
the  default  was  either  Intentional  or  the  result  of  such  utter  heedlessness 
as  to  be  the  legal  equivalent  of  intentional. 

Appeal  from  Municipal  Court,  Borough  of  M'anhattan,  Eighth  Dis- 
trict. 

Action  by  Harlem  Lumber  Company,  Incorporated,  against  Isidor 
Mosson  and  another.  From  an  order  opening  defendants'  default, 
plaintiff  appeals.    Reversed,  and  judgment  reinstated. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Samuel  B.  Pollak,  of  New  York  City,  for  appellant. 

Eugene  I.  Gottlieb,  of  New  York  City,  for  respondents. 

PER  CURIAM.  This  action  was  brought  for  $400  damages  for 
failure  of  defendants  to  deliver  a  carload  of  lumber  which  plaintiff 
had  bought.  The  defense  is  that  after  plaintiff's  rejection  of  the 
carload  tendered,  the  parties  made  some  adjustment  which  involved  a 
return  of  the  lumber  to  defendants.  One  of  the  points  in  dispute  be- 
tween the  parties  seems  to  be  the  difference  in  the  amount  of  lumber 
returned,  amounting  to  $45.26.  There  is  also  an  item  of  approximate- 
ly $112,  which  defendants  claim  they  were  required  by  plaintiff  to 
pay  to  it  as  a  condition  of  a  return  of  the  lumber,  although  such 
amount  was  not  covered  by  the  agreement  of  adjustment.  When  the 
case  was  finally  called  for  trial  after  a  number  of  adjournments,  de- 
fendants requested  a  further  adjournment  on  the  ground  of  the  ab- 
sence of  a  witness,  who  "was  at  that  time  in  the  forests  in  Whitesville, 
N.  J.,  about  20  miles  from  Lakewood."  So  far  as  the  affidavits  dis- 
close there  is  nothing  material  in  this  case  to  which  the  alleged  absent 
witness  could  testify,  except  the  item  of  $45.26  above  referred  to. 
Moreover,  the  inaccessibility  of  the  witness  does  not  impress  us  seri- 
ously. The  default  suffered  was  either  intentional  or  the  result  of 
such  utter  heedlessness  as  to  be  the  legal  equivalent  of  intentional. 

We  are  of  opinion,  therefore,  that  the  default  should  not  have 
been  opened,  because  the  default  was  not  excused,  and  the  order  is 
therefore  reversed,  with  $10  costs,  and  the  judgment  reinstated. 

^syFor  other  cases  see  same  topio  A  KBY-NUMBBR  in  all  Key^Nnmbered  Digests  A  Indexes 
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NEWMAN   T.   GOOQMAN. 

(Supreme  Ck>urt,  Appellate  Term,  Fiiat  Department    June  9, 1920.) 

Landlord  and  tenant  ^=^78(1)— InstrunieDt  held  eomplete  eontraet  for  pur- 
chase and  sale  of  lease. 

An  instrument,  acknowledging  receipt  from  plaintUET  of  $1,000  as  binder 
on  the  purchase  of  a  lease,  which  defendant  agreed  to  sell  plaintiff  for 
$6*250,  balance  to  be  paid  when  formal  transfer  of  lease  was  made,  also 
stipulating  time  of  transfer,  signed  by  both  parties,  was  a  complete  con- 
tract of  purchase  and  sale,  and  until  set  aside  must  be  enforced  as  It  stands, 
and  plaintiff,  having  paid  the  $1,000,  is  not  entitled  to  recover  anything 
on  his  failure  to  accept  transfer,  and  defendant  is  entitled  to  recover  dam- 
ages by  reason  of  plaintiff's  default  • 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  EHs- 
trict. 

Action  by  Henry  Newman  against  Harry  Goodman.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Charles  H.  Herbst,  of  New  York  City  (David  F.  Bamett,  of  New 
York  City,  of  counsel),  for  appellant. 
Bernard  Fliashnick,  of  New  York  City,  for  respondent 

BIJUR,  J.  PlaintiflF  sues  for  money  had  and  received.  The  an- 
swer, apart  from  a  general  denial,  consists,  so  far  as  material,  of  a 
counterclaim  for  $850.  The  basis  of  the  suit  was  an  instrument  in 
writing  reading  as  follows: 

"Jan.  8th,  1920. 

"Received  from  Henry  Newman  the  sum  of  one  thousand  (?1,000.00)  dol- 
lars, as  binder  on  the  purchase  of  the  lease  on  premises  No.  17  East  31st» 
which  I  agree  to  sell  to  him  for  ($0,250.00)  six  thousand  two  hundred  and 
fifty  doUars.  The  balance  to  be  paid  when  formal  transfer  of  lease  is  made. 
Transfer  of  lease  to  be  delivered  by  Mr.  Goodman  on  the  12th  day  of  January^ 
1920.  Harry  €k)odman." 

A  duplicate  of  this,  signed  by  defendant,  was  in  plaintiff's  posses- 
sion. C)ver  the  objection  of  defendant's  counsel,  plaintiff  was  permit- 
ted to  testify  that,  subsequent  to  the  execution  of  this  paper,  the  lease, 
which  was  not  present  at  the  time  the  paper  was  executed,  contained 
some  provisions  of  which  plaintiff  and  his  counsel  did  not  approve, 
with  the  result  that  plaintiff  refused  to  carry  out  the  arrangement, 
and  now  sues  for  the  return  of  the  $1,000.  Defendant  counterclaimed 
for  loss  on  the  bargain  and  incidental  expenses  by  reason  of  a  resale 
of  the  lease  to  another  party  at  $750  less  than  what  plaintiff  had 
agreed  to  pay.  In  my  opinion  the  paper  signed  by  both  parties  was  a 
complete  contract  of  purchase  and  sale,  and  until  set  aside  for  some 
ground  judicially  cognizable,  if  any  there  be,  must  be  enforced  as  it 
stands. 

The  plaintiff,  having  paid  $1,000  on  account  of  the  $6,250  for  which 

^=»For  other  ca»e«  ^ee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  lDdeze# 


Digitized  by 


Google 


Sup.  Ct)  FISOHBB  V.  80HWABTZ  605 

(18t  M.T.S.) 

he  had  agreed  to  purchase  the  lease  held  by  defendant,  is  not  entitled 
to  recover  anything,  and  defendant  was  entitled  to  rfecover  such 
damages  as  he  might  prove  by  reason  of  plaintiff's  default. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


FISCHER  y.  SCITVVARTZ. 

(Supreme  Conrt,  Appellate  Term,  First  Department.  June  0,  1920.) 

Coarts  «=3»188 (3)— Evidence  held  to  show  partnership  aeeounting,  of  which 
Monicipal  Court  had  no  jurlsdictioD. 

EjTidence  that  the  money  paid  by  plaintiff,  and  which  he  songht  to  re- 
cover, was  contributed  under  an  oral  agreement  for  a  partnership  be- 
tween plaintiff  and  defendant,  which  stated  all  the  terms  of  the  partner- 
ship, but  was  to  be  subsequently  reduced  to  writing,  and  that  business  was 
carried  on  for  14  weeks  under  the  oral  agreement,  shows  that  the  action 
involves  a  partnership  accounting,  which  the  Municipal  Court  had  no 
jurisdiction  to  entertain. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Louis  Fischer  against  David  Schwartz.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reverse,  and  complaint  dismissed. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Emanuel  Schwartz,  of  New  York  City,  for  appellant. 
Morris  &  Samuel  Meyers,  of  New  York  City  (Samuel  Meyers,, 
of  New  York  City,  of  counsel),  for  respondent 

MULLAN,.  J.  Plaintiff  sues  for  money  had  and  received,  claiming 
that  he  invested  the  money  in  question  in  an  intended  partnership 
venture.  His  counsel  concedes  that  the  court  was  without  jurisdic- 
tion if  the  partnership  status  had  been  created  by  the  parties,  but 
he  contends  that  such  a  status  had  never  come  into  being. 

The  parties  orally  agreed  upon  all  the  terms  of  a  partnership,  in- 
tending later  to  memorialize  their  understanding  in  a  suitable  writ- 
ing. The  plaintiff  put  in  his  stipulated  share  of  the  capital,  and  for 
14  weeks  the  partnership  business  was  conducted  upon  the  basis 
of  the  oral  agreement.  The  defendant  then  refusing  to  sign  partner- 
ship articles,  the  plaintiff  demanded  the  return  of  his  investment, 
which  was  refused,  whereupon  this  action  was  brought.  We  think 
it  is  very  plain  that  the  controversy  involves  a  partnership  account- 
ing which  the  court  had  no  jurisdiction  to  entertain. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
appropriate  costs  in  the  court  below.    All  concur. 
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LEWIS  y.  CARSX  CO^  Ine. 
(Supreme  Court,  Appellate  Term,  First  Department.    June  8,  1020.) 

Sales  ^=>195 — ^Tender  of  payment  unnecessary  after  refusal  to  deliver. 

Though  a  sales  contract  called  for  payment  concurrent  with  delivery, 
the  buyer  need  not  tender  payment,  where  the  goods  delivered  by  defend- 
ant were  insufficient  to  comply  with  the' contract  and  the  scdler  refused  to 
make  any  further  delivery. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  John  B.  Lewis  against  the  Carcx  Company,  Incorporated. 
Judgment  for  defendant,  plaintiff's  motion  to  set  aside  verdict  and  for 
new  trial  denied,  and  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Claude  L.  Coon,  of  New  York  City  (Frederic  G.  Rita,  of  Brooklyn, 
of  counsel),  for  appellant. 

Teitelbaum  &  Jaykowsky,  of  New  York  City  (Louis  Jaykowsky,  of 
New  York  City,  of  counsel),  for  respondent. 

WA'GNER,  J.  This  action  is  brought  to  recover  damages  which 
plaintiff  claims  he  suffered  because  of  defendant's  failure  to  deliver 
certain  merchandise  in  accordance  with  the  terms  of  a  written  con- 
tract.   The  defendant  agreed  to  sell  to  plaintiff — 

"Eighteen  (18)  barrels  (do  not  run  uniform  in  weight),  usual  good  mer- 
chantable quality  formaldehyde,  40  volume,  V,  S.  P.  Greef s  brands,  spot,  ex 
store,  New  York,  at  twenty-three  (23)  cents  per  pound,  payable  net  cash 
against  delivery  order.  Deliverable  In  good  order  and  condition.  Customary 
weight  and  tares." 

At  the  trial  it  was  testified  to  by  witnesses  on  both  sides  that  the 
customary  weight  of  a  barrel  of  formaldehyde  is  a  minimum  of  400 
pounds  net.  The  plaintiff  adduced  evidence  to  show  that  the  defend- 
ant tendered  a  delivery  order  for  18  barrels  of  formaldehyde  with  a 
weight  list  and  invoice  attached.  This  weight  list  showed  the  barrels 
m  question  to  be  of  the  gross  weight  of  5,571  pounds,  with  tare  of 
1,061  pounds,  making  the  net  weight  tendered  4,511  pounds,  instead 
of  a  net  weight  of  7,200  pounds,  which  plaintiff  clearly  was  entitled 
to  receive  under  the  contract  of  sale.  The  day  after  the  receipt  of 
the  order  plaintiff's  agent  made  an  inspection  of  the  barrels  tendered. 
He  testified  that  he  informed  defendant's  president  that  many  of  the 
barrels  were  short  in  weight,  but  that  he  had  sold  the  said  merchandise 
to  a  third  party,  and  he  (the  agent)  would  submit  the  weight  list  to 
plaintiff's  customer,  and  if  the  weights  of  the  barrels  were  acceptable 
to  the  said  customer  there  would  be  no  rejection.  The  customer  re- 
fused to  accept,  and  defendant's  president  was  so  informed.  Plain- 
tiff (through  his  agent)  then  demanded  that  defendant  make  delivery 
in  accordance  with  its  written  contract.     Defendant's  president  re- 
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fused  to  make  any  other  delivery-  The  testimony  as  to  this  refusal 
stands  uncontradicted. 

The  defendant's  contention  at  the  trial  was  that,  as  the  contract 
provided  for  spot  payment,  namely,  that  delivery  and  payment  were 
to  be  concurrent,  and  no  offer  was  made  by  the  plaintiff  to  pay  for  the 
merchandise,  the  defendant  was  never  put  in  default,  and  plaintiff 
therefore  has  no  cause  of  action.  The  defendant  also  urged  that  the 
plaintiff  had  accepted  the  goods,  but  there  is  no  evidence  to  justify  any 
such  finding.  At  the  close  of  the  case  plaintiff's  counsel  moved  for 
a  direction  of  a  verdict,  which  was  denied. 

We  think  this  was,  error.  The  defendant  failed  to  deliver  the 
merchandise  the  contract  called  for,  and,  since  the  defendant  re- 
fused to  make  any  further  delivery,  the  plaintiff  was  not  required  to 
make  any  tender  of  purchase  price.  The  only  question  of  fact,  there- 
fore, to  be  submitted  to  the  jury,  was  to  assess  the  damages,  because 
there  was  conflicting  evidence  as  to  what  the  market  price  of  the 
merchandise  was  at  the  time  of  the  breach.  The  court  below  should 
have  directed  a  verdict  in  favor  of  plaintiff  and  submitted  to  the 
jury  only  the  assessment  of  the  damages. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


(192  App.  Dlv.  123) 

Mcdonald  v.  acker»  merrall  &  condit  co. 

(Supreme  Ck)Qrt,  Appellate  Division,  Second  Department.    May  21,  1020.) 

1.  Master  and  servant  €=s>3(l)*Proiii]se  to  pay  liberal  bonus  too  vague  for 

enforcement. 

Promise  of  a  hotel  company  to  give  its  manager  liberal  and  very  sub- 
stantial bonus  in  addition  to  his  fixed  salary  held  too  vague,  indefinite, 
and  uncertain  to  form  the  basis  of  a  recovery  by  him. 

2.  Customs  and  usages  <^='19  (3) —Evidence  held  insufficient  to  show  custom 

to  pay  hotel  manager  bonus. 

In  action  by  a  restaurant  and  hotel  manager  to  recover  a  bonus  from 
his  employing  company,  evidence  held  Insufficient  to  establish  any  general 
custom  among  restaurant  and  hotel  proprietors  to  pay  managers  a  5  per 
cent,  bonus  apart  from  agreement. 

3.  Customs  and  usages  ^=>19(8) — Customs  established  only  by  proof  of  many 

instances. 

A  general  custom  is  established  only  by  proof  of  many  instances,  and  not 
by  characterissationa  or  generalizations  made  by  witnesses. 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  John  P.  McDonald  against  the  Acker,  Merrall  &  Con- 
dit Company.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  its  motion  for  new  trial,  defendant  appeals.  Judgment  and 
order  reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 
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Eugene  W.  Leake,  of  New  York  City  (William  C.  Breed  and  Hiram 
Thomas,  both  of  New  York  City,  on  the  brief),  for  appellant. 

P.  L.  Housel,  of  Riverhead  (George  H.  Furman,  of  Patchogue,  on 
the  brief),  for  respondent. 

MILLS,  J.  This  is  an  action  to  recover  for  certain  services  as 
manager  of  defendant's  restaurant  and  hotel  at  Camp  Upton,  Yap- 
hank,  Suffolk  county,  upon  an  alleged .  contract  by  which  defendant 
agreed  to  pay  him  therefor  at  the  rate  of  $250  a  month  and  "a  liberal 
and  very  substantial  bonus"  in  addition.  The  complaint  alleged  that 
plaintiff  under  the  agreement  worked  from  October  14,  1917,  to  Sep- 
tember 1,  1918,  for  which  he  was  paid  only  the  $250  monthly  salary ; 
that  defendant  during  that  period  did  a  gross  business  of  $500,000 
at  that  hotel  and  restaurant,  and  that  it  was  the  custom  for  such  a 
manager  to  receive  a  percentage  of  5  per  cent,  upon  the  gross  pro- 
ceeds of  such  a  business,  and  defendant  had  not  paid  plaintiff  any 
bonus  or  percentage,  and  that  therefore  there  was  due  to  the  plaintiff 
from  defendant  the  sum  of  $25,000,  for  which  recovery  was  demanded. 

The  answer  pleaded  payment  in  full,  together '•(vith  certain  denials. 
At  the  trial  plaintiff  testified  in  substance  that  defendant's  representa- 
tive, in  hiring  him,  in  addition  to  fixing  the  monthly  salary,  said,  "If 
this  proposition  works  out,  I  will  give  you  a  very  substantial  and  liber- 
al bonus,"  and  that  defendant's  president  confirmed  that  arrangement, 
saying : 

"We  wlU  take  very  good  care  of  you,  and  you  will  be  aU  right,  and  so  on, 
and  if  you  take  our  word  of  honor  that  we  wiU  glye  you  this  bonus." 

Plaintiff  also  attempted  to  prove  that  at  the  time  it  was  customary 
for  a  hotel  manager  to  receive,  in  addition  to  a  salary,  a  percentage  of 
5  per  cent,  of  the  gross  receipts.  At  the  end  of  the  trial  defendant's 
counsel  moved  that  a  verdict  be  directed  in  its  favor,  and  excepted 
to  the  denial  of  that  motion.  He  also  made  the  appropriate  motions 
for  the  dismissal  of  the  complaint. 

The  learned  trial  justice  in  his  charge  instructed  the  jury  that  if 
they  found  a  general  custom  established  to  allow  such  a  percentage, 
and  the  contract  was  to  pay  plaintiff  **a  liberal  and  substantial  bonus," 
they  could  give  a  verdict  for  the  plaintiff  for  5  per  cent,  of  $466,375, 
the  gross  receipts  of  the  business  under  plaintiff's  management,  which 
percentage  amounted  to  $23,318.75,  and  that  if  they  did  not  so  find 
their  verdict  must  be  for  the  defendant.  The  verdict  was  for  the 
plaintiff  for  the  full  amount. 

Appellant  here  presents  three  contentions  in  support  of  its  appeal, 
namely:  (a)  That  the  contract  as  evidenced  by  plaintiff's  own  tes- 
timony was  so  indefinite  as  to  the  bonus  as  to  be  nonenf orceable ; 
(b)  that  no  custom  to  allow  a  percentage  to  such  a  manager,  when  the 
percentage  was  not  specifically  provided  for  by  the  contract  of  hir- 
ing was  proven ;  and  (c)  that  the  contract  as  to  the  bonus  testified  to 
by  plamtiff,  viz.  "and  if  this  proposition  works  out"  fairly  meant  that 
no  bonus  was  to  be  given  unless  the  enterprise  resulted  in  a  profit 
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to  the  defendant  while  plaintiff  was  manager,  and  that  no  such  profit 
was  realized. 

[1]  I  think  that  the  first  of  those  contentions  is  well  made.  In 
Vamey  v.  Ditmars,  217  N.  Y.  223,  111  N.  E.  822,  Ann.  Cas.  1916B, 
758,  the  Court  of  Appeals  held  that  the  promise,  '*I  will  *  *  * 
give  you  a  fair  share  of  my  profits"  outside  of  the  weekly  salary  at 
the  close  oi  the  year,  was  too  "vague,  indefinite,  and  uncertain"  to 
form  the  basis  of  a  recovery.  217  N.  Y.  227,  111  N.  E.  823,  Ann.  Cas. 
1916B,  758.  The  majority  opinion  suggested  that  in.  such  a  case 
possibly  a  recovery  might  be  had  upon  the  basis  of  a  quantum  meruit. 
217  N.  Y.  232,  111  N.  E.  825,  Ann.  Cas.  1916B,  758.  The  dissent- 
ing opinion  by  Cardozo,  J.,  suggested  that  upon  such  a  contract  there 
may  be  a  recovery  upon  proof  of  "a  percentage  regulated  by  custom" 
(217  N.  Y.  233,  111  N.  E.  826,  Ann.  Cas.  1916B,  758),  which  sugges- 
tion may  in  turn  have  suggested  this  instant  action.  It  seems  to  me 
that  the  instant  case  falls  within  the  principle  of  the  Varney  Case, 
supra. 

It  is  quite  a  common  thing  these  days  for  a  business  concern,  for 
instance,  a  bank  or  title  company,  at  the  close  of  a  prosperous  year, 
to  give  a  bonus  to  its  employes ;  but  I  think  that  no  obligation  to  do  so 
can  be  spelled  out  from  that  practice,  or  even  from  a  statement  made 
as  a  part  of  the  transaction  of  employment  that  a  bonus  will  be  given. 

[2]  As  to  the  second  contention,  I  think  that  the  evidence  was 
entirely  insufficient  to  establish  any  such  general  custom.  At  most  it 
tended  to  show  that  the  ordinary  way  of  paying  such  a  manager 
was  to  allow  him  a  fixed  salary  and  a  percentage  of  5  per  cent,  upon 
the  gross  receipts ;  but  the  evidence  did  not  at  all  tend  to  show  that 
there  was  any  such  custom,  apart  from  there  being  an  agreement  to 
that  precise  effect  in  each  case. 

[3]  Plaintiff's  witness  Ritchey  summed  the  matter  up  by  saying,, 
"most  always,"  when  a  percentage  is  paid,"  it  is  the  subject  of  agree- 
ment between  the  parties."  Moreover,  a  general  custom  is  established 
only  by  proof  of  instances,  and  not  by  characterization  or  generaliza- 
tions made  by  witnesses.  It  appears  that  only  five  instances  of  the 
allowance  of  such  a  percentage  were  proven  by  plaintiff,  namely, 
one  proven  by  the  plaintiff,  two  proven  by  plaintiff's  witness  Noble, 
and  two  by  plaintiff's  witness  Doremus;  and  as  to  neither  instance 
did  it  appear  that  the  5  per  cent,  was  not  specifically  agreed  upon  in 
the  contract  of  hiring.  The  learned  counsel  for  the  defendant  seems 
not  to  have  objected  to  the  general  evidence  of  custom,  although  he 
contends  here,  and  as  I  think  correctly,  that  custom  can  be  proven 
only  by  proof  of  many  instances.  Rosenstein  v.  McCutcheon  (Second 
Dept.,  Jenks,  P.  J.,  writing)  155  App.  Div.  278,  140  N.  Y.  Supp.  315. 

I  advise,  therefore,  that  the  judgment  and  order  appealed  from  be 
reversed,  and  new  trial  granted,  with  costs  to  abide  the  event  All 
concur. 

182N.T.S.— 89 
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PEOPLE  ex  rel.  CITY  OF  NEW  YORK  ▼.  PAGE  et  aL,  Town  Asaemms. 

(Supreme  Oourt,  Appellate  Division.    Second  Department    May  21, 1920.) 

1.  Taxation  <^=>184— Sewers  maintained  by  city  outside  of  limits  taxable  under 

general  law;  ''municipal  property  not  witliin  eorporation.'* 

Sewers  maintained  by  the  city  of  New  York  outside  its  limits,  for  the 
purpose  of  keeping  the  dty  water  supply  pure,  are  taxable  under  Tax 
Law,  8§  3,  4,  as  coming  within  the  exception  from  the  exemption  clause, 
"except  the  portion  of  municipal  property  not  within  the  corporation." 

2.  Taxation  ^=>184— Sewers  maintained  by  city  outside  limits  held  taxable 

under  special  statute. 

Where  the  dty  of  New  York  maintained  a  system  of  sewers  in  a  village 
outside  of  the  city  limits,  in  order  to  protect  the  city  water  supply  from 
contamination,  such  sewers  were  taxable  to  the  city,  under  Greater  New 
York  COiarter,  {  480. 

Appeal  from  Special  Term,  Westchester  County. 

Proceeding  in  certiorari  by  the  People,  on  relation  of  the  City  of 
New  York,  against  Clarence  W.  Page  and  others,  as  Assessors  of  the 
Town  of  New  Castle,  to  set  aside  a  tax  assessment.  From  part  of 
an  order  reducing  the  assessment,  and  from  a  part  dismissing  the 
writ  as  to  the  remaining  parcels,  relator  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ, 

I.  J.  Beaudrias,  of  Yonkers  (John  P.  O'Brien,  Corp.  Counsel,  of 
New  York  City,  on  the  brief),  for  appellant. 
Harrison  T.  Slosson,  of  New  York  City,  for  respondents. 

MILLS,  J.  This  is  an  appeal  by  the  relator  from  part  of  a  final 
order  made  at  the  Westchester  Special  Term,  September  27,  1918,  in 
certiorari  proceedings,  which  order  directs  that  the  assessment  of 
a  certain  designated  parcel  be  reduced  from  $50,000  to  $40,000,  and 
also  from  that  part  of  the  order  which  dismissed  the  writ  of  certiorari 
as  to  the  remaining  parcels. 

The  proceeding  is  by  certiorari,  upon  the  petition  of  the  city  of 
New  York,  to  set  aside  as  invalid  the  1918  assessment  in  the  town  of 
New  Castle  of  certain  real  property  belonging  to  the  city  of  New 
York  therein.  The  assessors,  the  respondents,  made  to  the  writ  their 
return.  At  the  hearing  at  Special  Term  the  parties  submitted  the 
matter  upon  an  agreed  statement  of  facts*  While  various  other  objec- 
tions as  well  were  taken  by  the  appellant  at  Special  Term,  it  now 
insists  only  upon  one,  which  is  in  effect  that  the  lands  are  not  as- 
sessable;  that  is,  not  taxable.    The  material  facts  are  the  following: 

The  village  of  Mt.  Kisco,  Westchester  county,  is  situated  partly  in 
the  town  of  New  Castle  and  partly  in  the  town  of  Bedford ;  through 
it  flows  a  small  stream,  called  Branch  brook,  which  empties  into  Kisco 
river  some  four  miles  distant  from  the  village,  and  that  river  is  a  di- 
rect tributary  of  the  Croton  river,  now  reservoir,  which  is  the  main 
water  supply  of  New  York  City,  and  has  been  such  for  some  80 
years  past.    Drainage  of  the  village  naturally  flows  into  that  brook. 

^=9For  other  case*  see  same  topic  ft  KEY-NUMBER  In  all  Ke7-Numbered  fiigesta  ft  Indezea 
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The  population  of  the  village  was  increasing,  and  the  city  desired 
to  control  that  drainage,  so  as  to  prevent  the  pollution  by  it  of  the  wa- 
ters of  the  reservoir.  To  that  end  it  was  desirable,  and  indeed  neces- 
sary, that  the  village  should  install  and  maintain  a  system  of  sewers, 
and  that  the  latter  should  have  at  its  outfall  an  approved  and  adequate 
disposal  system.  The  city  and  village  authorities  thereafter  came  to 
an  agreement  to  the  effect  that  the  city  should  construct  and  maintain 
the  disposal  and  the  final  outlet  sewer  from  a  certain  designated  point, 
and  that  the  village  should  construct  and  maintain  a  system  of  sewers 
in  the  village  above  that  point.  Thereupon,  on  the  request  of  both 
municipalities,  an  act  was  passed  by  the  Legislature  (chapter  428, 
Laws  1907)  to  enable  them  to  enter  into  and  carry  out  such  arrange- 
ment Accordingly  they  did  enter  into  such  an  agreement  on  January 
2,  1908,  and  each  party  performed  its  part  of  the  agreement,  name- 
ly, the  village  constructed  the  works  above  the  designated  point  and  the 
city  those  below,  and  each  has  since  maintained  its  respective  portion 
of  the  system. 

The  claim  of  the  city  here  is  that  the  part  of  its  works,  constituting 
the  most  thereof,  which  lies  within  the  village  limits  is  not  taxable 
any  more  than  it  would  be  if  it  belonged  to  the  village  itself,  instead 
of  to  the  city ;  that,  in  other  words,  the  city  holds  and  operates  that 
part  solely  for  the  benefit  of  the  village.  This  proposition  is  claimed 
upon  the  authority  or  analogy  of  the  decisions  in  People  ex  rel.  Inter- 
borough  R.  T.  Co.  V.  Tax  Commissioners,  126  App.  Div.  610,  110 
N.  Y.  Supp.  577;  affirmed  without  opinion  195  N.  Y.  618,  89  N.  E. 
1109,  ^d  in  People  ex  rel.  Mayor,  etc.,  v.  Assessors,  111  N.  Y.  505, 
19  N.  E.  90,  2  L-  R.  A.  148.  In  the  former  case  it  was  held  that  the 
relator,  the  Ipterborough  Rapid  Transit  Company,  as  lessee  and  opera- 
tor of  the  subway,  was  exempt  from  franchise  tax,  just  the  same  as 
the  city  would  be  if  it  was  itself  operating  it,  and  in  the  latter  case 
it  was  held  that  the  city's  ferry  property  was  exempt  from  taxation, 
although  the  city  leased  it  to  a  corporation  to  operate  it. 

[1,  2]  Except  for  the  special  statute,  the  property  clearly  would 
be  taxable  under  the  General  Tax  Law  (sections  3  and  4,  c.  62,  Laws 
of  1909  [Consol.  Laws,  c.  60]),  because  it  would  fall  plainly  within 
the  exception  from  the  exemption  clause,  "except  the  portion  of 
mimicipal  property  not  within  the  corporation."  Matter  of  Village  of 
Delhi,  201  N.  Y.  408,  94  N.  E.  874.  However,  there  has  been  for 
many  years  a  special  statute  in  effect  providing  for  the  taxation  of 
property  held  by  the  city  of  New  York  outside  of  its  limits  in  con- 
nection with  its  water  supply  works.  Those  statutes  are  collated  and 
separately  reviewed  in  the  respondents'  brief.  It  seems  unnecessary 
here  to  review  them  in  detail.  The  act  in  force  is  section  480,  c.  466, 
Laws  of  1901.  Before  that  act  the  special  act  had  made  the  city's 
such  property  taxable  only  at  the  value  of  the  unimproved  lands,  not 
to  "exceed  the  assessed  value  of  the  lands  in  the  immediate  neighbor- 
hood thereof."  Chapter  463,  Laws  1900.  The  act  of  1901  made 
that  property  taxable  the  same  as  other  property,  "exclusrve  of  the 
aqueducts."    Its  provision  was  and  still  is  as  follows : 
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"The  lands  heretofore  taken  or  to  be  taken  for  storage,  reservoirs,  or  for 
other  constructions  necessary  for  the  introduction  and  maintenance  of  a 
sufficient  supply  of  water  in  the  city,  or  for  the  purpose  of  preventing  con- 
tamination or  pollution,  shall  be  assessed  and  taxed  in  the  counties  in  which 
they  are  or  may  be  located,  in  the  manner  prescribed  by  law,  exclusive  of  the 
aqueducts." 

That  act  has  been  construed  by  the  Court  of  Appeals  in  Matter  of 
City  of  New  York  v.  Mitchell,  183  N.  Y.  245,  76  N.  E.  18,  and  by 
this  court  in  People  ex  rel.  New  York  City  v.  Neville,  185  App.  Div. 
799,  170  N.  Y.  Supp.  583,  and  in  each  instance  the  construction  given 
was  broad  in  accord  with  the  language.  Thus  our  opinion,  written  by 
the  Presiding  Justice,  said: 

"Thus  the  lands  to  be  assessed  and  taxed  are  specified  as  those  taken  for 
'storage,  reservoirs,  or  for  other  constructions  necessary  for  the  Introduction 
and  maintenance  of  a  suflScient  supply  of  water  in  the  city,  or  for  the  purpose 
of  preventing  contamination  or  pollution.' "  183  App.  Div.  at  page  802, 170  N. 
Y.  Supp.  585. 

It  seems  to  me  manifest  that  the  constructions  here  involved  come 
within  the  fair  scope  of  the  expression  *'for  other  constructions  nec- 
essary *  *  *  for  the  purpose  of  preventing  contamination  or 
pollution,"  and  that  therefore  they  are  assessable  and  taxable.  It 
seems  to  me,  moreover,  that  the  reasoning  or  argument  of  the  learned 
counsel  for  the  appellant  is  faulty,  in  that  he  is  mistaken  in  his  view 
that  the  city  has  constructed  and  is  maintaining  those  works  for  the 
benefit  of  the  village.  Obviously  the  proper  view  is  that  in  so  doing 
it  acted  for  its  own  benefit,  to  save  its  water  supply  from  pollution.  If 
it  were  so  acting  solely  for  the  benefit  of  the  village,  it  may  be  well 
doubted  whether  its  authorities  could  lawfully  expend  the  money  of 
the  city  for  that  purpose,  and  even  whether  or  not  legislation  permit- 
ting them  to  do  so  would  be  constitutional. 

1  conclude,  therefore,  that  the  learned  justice  at  Special  Term  took 
the  correct  view  of  the  matter.  Hence  I  advise  that  the  order  appeal- 
ed from  be  affirmed  with  $10  costs  and  disbursements.    All  concur. 


(192  App.  Div.  50) 

KAPLAN  ▼.  POSNER. 

(Supreme  Court,  Appellate  Dlvialon,  Second  Department    May  21,  1920.) 

Municipal  eorporaliong  ^»>706 (7)— Though  witness  of  platntilT  testified  view 
was  unobstructed,  contributory  negligence  held  for  Jury. 

Where  plaintiff  was  struck  by  defendant's  automobile,  M^thout  warning, 
immediately  after  leaving  sidewalk  at  street  crossing,  and  his  eyewitnesses 
testified  that  the  view  was  unobstructed,  the  credibility  of  plaintifTs  tesU- 
niony  that  lie  did  not  see  the  automobile  was  for  the  jury,  where  other 
evidence,  including  photograph,  showed  obstruction  of  view  by  elevated 
railway  pillars. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Herman  Kaplan  against  Herman  S.'  Posner.  From  a 
judgment  in  favor  of  defendant  on  a  nonsuit,  plaintiflE  appeals.  Judg- 
ment reversed,  and  new  trial  granted, 

^=9For  other  casen  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  lodexes 
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Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
•JAYCOX,  JJ.. 

David  S.  Myers,  of  New  York  City,  for  appellant. 
Walter  L.  Glenney,  of  New  York  City,  for  respondent. 

KELLY,  J.  This  was  a  crossing  accident.  The  plaintiff  a  man  47 
years  of  age,  was  on  his  way  home  about  12  o'clock  at  night,  travel- 
ing north  on  the  west  or  left-hand  side  of  Keap  street,  in  Brooklyn. 
He  reached  Broadway,  which  runs  approximately  east  and  west,  and, 
intending  to  cross  Broadway,  as  he  stepped  off  the  southerly  curb,  he 
was  immediately  struck  by  defendant's  automobile,  a  small  Ford  de- 
livery wagon,  which  came  from  plaintiff's  left-hand  side,  running 
east  on  Broadway,  close  to  the  southerly  curbstone,  and  traveling  very 
fast — pretty  quick,  or,  as  one  of  plaintiff's  witnesses  testified,  "just 
like  wind,"  There  was  evidence  that  the  automobile  did  not  slow  up 
as  it  approached  Keap  street,  and  that  it  struck  the  plaintiff  imme- 
diately as  he  stepped  from  the  curb.  There  was  evidence  that  no 
warning  was  given  of  its  approach  to  the  crossing;  the  plaintiff  tes- 
tified that  when  he  came  to  the  corner  he  looked  up  and  down  Broad- 
way to  see  if  anything  was  coming,  and  that  he  did  not  see  it  or  hear 
it;  he  stepped  but  2  or  3  feet,  when  he  was  struck,  knocked  down, 
rendered  unconscious,  and  seriously  injured. 

At  the  close  of  the  plaintiff's  case  the  learned  trial  justice  granted 
defendant's  motion  for  nonsuit  upon  the  ground  that  plaintiff  had  not 
shown  freedom  from  contributory  negligence,  stating  that  the  conclu- 
sion was  irresistible  that,  if  plaintiff  had  looked,  he  would  have  seen 
the  approaching  automobile  as  he  stepped  off  the  curb. 

The  plaintiff,  who  had  received  a  fracture  of  the  skull,  necessitat- 
ing removal  of  part  of  the  skull  itself,  testified  on  cross-examination 
and  in  answer  to  the  question  of  the  learned  justice,  that  at  the  corner 
of  Keap  street  and  Broadway  the  view  was  practically  unobstructed 
up  .and  down  the  latter  thoroughfare ;  that  he  could  see  10  blocks  in 
either  direction.  It  was  because  of  this  evidence  that  the  learned 
judge  dismissed  the  complaint  on  the  principles  laid  down  in  Dolfini 
v.  Erie  R.  R.  Co.,  178  N.  Y.  4,  70  N.  E.  68,  and  FarreU  v.  Fire  In- 
surance Salvage  Corps,  189  App.  Div.  795,  179  N.  Y.  Supp.  477,  hold- 
ing that,  as  defendant's  automobile  was  close  upon  the  plaintiff  as 
he  stepped  from  the  curb,  his  statement  that  he  looked  and  did  not 
see  it  was  incredible.  But  it  is  evident  from  the  record  that  the  atten- 
tion of  the  learned  trial  justice  was  not  called  to  the  fact  that  the 
evidence  in  the  case  showed  that  a  pillar  supporting  the  elevated 
railroad  in  Broadway  stood  at  the  southerly  curb  and  to  the  left  of 
plaintiff  as  he  approached  the  crossing;  and  plaintiff  did  not  intro- 
duce evidence  as  to  its  dimensions,  but  it  is  clearly  shown  on  the 
original  photograph  introduced  in  evidence,  submitted  to  the  court  on 
argument  and  imperfectly  reproduced  in  the  case.  It  is  one  of  the 
ordinary  lattice  work  elevated  railroad  supports,  and  is  one  of  a  Hne 
of  such  pillars  erected  close  to  the  south  curb  along  Broadway. 

While  the  evidence  of  plaintiff  and  his  witness,  seated  in  a  window 
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€w  the  second  floor  of  a  huilding  west  of  Keap  street,  was  that  there 
was  a  view  from  the  corner  of  Keap  street  down  •  Broadway  for 
several  blocks,  it  is  evident  that  the  witnesses  were  not  considering 
tlie  obstructions  caused  by  the  elevated  pillars.  Their  attention  was 
not  called  to  them,  but  the  physical  conditions  as  to  view  are  as  ap- 
4)arent  on  examination  of  the  photograph  as  they  must  be  on  reading 
the  testimony  as  to  the  presence  of  the  elevated  structure  in  the  street 
and  considering  what  plaintiff  could  see  when  he  looked  to  the  west 
The  accident  occurred  about  midnight,  the  streets  were  compara- 
tively free  from  traffic.  The  defendant's  automobile — a  Ford  delivery 
car — approaching  at  high  speed  from  the  west  close  to  the  south  curb, 
the  plaintiff's  view  might  well  be  obstructed  by  the  elevated  railroad 
pillars,  so  that  it  was  a  question  for  the  jury  to  say  whether  his  state- 
ment that  he  did  not  see  the  approaching  car  was  incredible,  or  wheth- 
er, hearing  no  warning  or  sound,  he  was  guilty  of  contributory  negli- 
gence in  proceeding  on  his  way.  He  testified  that  he  paused  at  the 
comer  and  that  he  looked  up  and  down  Broadway.  The  law  does 
not  say  when  he  must  look,  or  how  often  he  must  look;  these  things 
cannot  be  defined  in  advance  by  any  hard  and  fast  rule.  Baker  v. 
Close,  204  N.  Y.  92,  97  N.  E.  501,  38  L.  R.  A.  (N.  S.)  487;  Knapp 
V.  Barrett,  216  N.  Y.  226,  110  N.  E.  428. 

If  there  were  no  obstructions  to  the  view,  undoubtedly  the  law 
declared  in  the  Dolfini  Case,  supra,  would  be  applicable;  but  with 
these  conceded  obstructions  his  contributory  negligence  was  for  the 
jury.  They  might  have  found  upon  the  evidence  that  the  elevated 
railroad  pillar  at  the  comer  of  Keap  street,  and  the  line  of  ele- 
vated pillars  along  the  curb  to  the  west,  interfered  with  plaintiff's  view 
of  the  rapidly  approaching  automobile  close  to  the  curb,  so  that  he 
was  not  chargeable  with  negligence  because  he  did  not  see  it.  A  simi- 
lar situation  was  presented  in  Austin  v.  Long  Island  R.  R.  Co.,  69 
Hun,  67,  23  N.  Y.  Supp.  193,  aflirmed  140  N.  Y.  639,  35  N.  E. 
892.  In  that  case  the  view,  otherwise  unobstructed,  was  interfered 
with  to  some  extent  by  a  single  advertising  sign  some  distance 
from  the  comer,  but  between  the  traveler  and  the  approaching 
train.  Mr.  Justice  CuUen  at  Trial  Term  held  that  the  obstmction 
made  the  contributory  negligence  of  the  deceased  a  question  for  the 
jury,  and  Ae  judgment  was  affirmed  at  the  General  Term  in  this  De- 
partment and  in  the  Court  of  Appeals. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 
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PEABLBBRO  y.  LEVISOHN  et  aL 

(Supreme  Court,  Appellate  Term,  Second  Department    May  Term,  1820.) 

L  FrudB,  Btatote  of  «»>152(1)— Need  not  be  pleaded,  when  eomplaiiil  alleges 
contraet  valid  under  statute. 

The  statute  must  generally  be  pleaded,  when  the  complaint  shows  the 
contract  is  invalid  under  the  statute,  or  does  not  show  whether  it  is  valid 
or  invalid;  but  it  need  not  be  pleaded,  where  the  complaint  pleads  a 
contract  that  would  be  valid  under  the  statute,  as  where  it  alleges  a 
''written  agreement,"  in  which  event  plaintiff  cannot  succeed  if  the  mem- 
orandum does  not  conform  to  the  statute,  although  defen<!ant  has  not 
pleaded  it 

2.  Fronds,  statute  ef  ^=»83— Applies  to  cwitract  for  sale  of  standard  artide 

yet  to  be  manufactured. 

Under  Personal  Property  Law,  {  86,  subd.  2,  making  the  statute  applica- 
ble to  goods  to  be  manufiictured,  unless  manufactured  by  the  seller  e»> 
pedally  for  the  buyer,  and  not  suitable  for  sale  to  others  in  the  ordinary 
course  of  the  seller's  business,  contract  for  the  sale  of  standard  articles 
sold  generally  in  the  trade  must  be  in  writing,  though  articles  were  not . 
yet  manufactured. 

3.  Frauds,  statute  of  ^»113<1)— Memorandum  not  stating  terms  or  tfane  of 

delivery  hdd  sulOcient. 

A  memorandum  on  a  printed  form  of  the  order  book,  containing  the 
same  of  the  buyer,  a  detailed  description  of  the  goods,  and  the  price, 
which  was  made  by  one  of  the  defendants  and  given  to  plaintiff,  is  suffi- 
cient under  the  statute,  though  it  does  not  state  terms  or  time  of  delivery, 
where  there  was  no  agreement  in  those  respects,  since  such  an  agreement 
was  not  essential  to  a  valid  contract 

4.  Frauds,  statute  of  ^=»116  (2) —Printed  name  of  seller,  ad<«ited  as  signature^ 

is  sufficient  ''rigning.'' 

The  printed  name  of  the  seller  on  his  order  blanks,  if  adopted  by  him  as 
his  signature,  is  sufficient  signing  of  the  memorandum  to  comply  with 
the  statute  of  frauds. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  FiUst  and 
Second  Series,  Sign— Signature.] 

5.  Frauds,  statute  of  ^^115  (5) —Memorandum  may  be  signed  on  any  part  of 

pap^r. 

Since  the  statute  merely  requires  that  the  memorandum  be  signed,  not 
that  it  be  subscribed,  it  is  complied  with,  if  the  signature  appears  on  any 
part  of  the  paper. 

6.  Sales  ^=»406— Buyer  need  not  tender  after  sellers'  refusal. 

Where  the  sellers  not  only  failed  to  deliver  the  goods,  but  told  the 
buyer  they  had  sold  them  to  other  parties,  the  buyer  can  recover  damages 
without  a  tender. 

7.  Appeal  and  error  ^^1033(9) — ^Defendant  cannot  eonqrialn  that  proof  war- 

ranted larger  Judgment  for  plaintiffs. 

•  Defendants  cannot  complain  that  the  trial  court  did  not  award  plain- 
tiffs as  large  damages  as  the  proof  might  have  warranted. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  Morris  Pearlberg  against  Julius  Levisohn  and  another, 
copartners  trading  as  Julius  Levisohn  &  Son.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

^ss»For  other  caaes  see  same  topic  A  KBT-NUMBBR  in  aU  Key-Numl>6red  DigoBt*  a  Indexes 
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Argued  May  term,  1920,  before  CROPSEY,  CLARK,  and  KEL- 
BY,  JJ. 

Myers  &  Kutner,  of  New  York  City  (Joseph  H.  Kutner,  of  New 
York  City,  of  counsel),  for  appellants. 
Louis  Rosenzweig,  of  New  York  City,  for  respondent. 

CROPSEY,  J.  [1]  The  principal  question  upon  this  appeal  is 
whether  the  memorandum  of  sale  complies  with  the  statute  of  frauds. 
The  plaintiff  claims  that  defendants  cannot  raise  this  point,  because 
they  failed  to  plead  the  statute.  It  is  a  general  rule  that  the  statute 
must  be  pleaded.  Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E.  911.  But 
thiis  is  true  only  when  the  complaint  shows  that  the  contract  sued 
upon  is  invalid  under  tlie  statute,  or  when  the  complaint  does  not 
show  whether  the  contract  is  valid  or  invalid.  Where  the  com- 
plaint pleads  a  contract  that  would  be  valid  under  the  statute,  the 
plaintiff  cannot  succeed  if  the  memorandum  does  not  conform  to  the 
statute,  although  the  defendant  has  not  pleaded  it  Williamsburg 
City  Fire  Ins.  Co.  v.  Lichtenstein,  181  App.  Div.  681,  685,  169  N. 
Y.  Supp.  146.  The  complaint  in  the  case  at  bar  alleges  a  "written 
agreement." 

[2]  Nor  is  the  other  contention  of  the  plaintiff  sound,  namely,  that 
the  statute  does  not  apply  because  the  goods  were  to  be  manufactured. 
The  statute  expressly  covers  such  goods,  unless  they  "are  to  be  man- 
ufactured by  the  seller  especially  for  the  buyer,  and  are  not  suitable 
for  sale  to  others  in  the  ordinary  course  of  the  seller's  business."  Per- 
sonal Property  Law  (Consol.  Laws,  c.  41)  §  85,  subd.  2.  These  suits 
were  standard  articles,  sold  generally  in  the  trade,  and  hence  the  stat- 
ute is  applicable. 

[3]  The  defendants  are  manufacturers  of  clothing,  and  from  them 
the  plaintiff  ordered  some  goods.  The  memorandum  is  made  on  a 
printed  form  taken  from  the  order  book  of  the  defendants.  At  the 
head  of  it  is  the  name  of  defendants'  firm,  with  the  statement  that 
they  are  manufacturers  of  clothing.  The  printed  part  of  the  form 
contains  a  place  for  the  date,  order  number,  name  of  purchaser,  di- 
rections for  time  and  method  of  shipment,  terms,  etc.,  and  below  are 
columns  showing  the  lot,  style,  and  quantity  of  the  different  sized 
garments  ordered,  with  the  prices.  This  order  has  written  on  it  the 
date,  the  name  of  the  plaintiff,  who  was  the  purchaser,  and  a  de- 
tailed description  of  the  lot,  style,  and  quantity,  giving  the  different 
sizes  and  the  different  prices.  AH  this  writing  was  made  by  one 
of  the  defendants,  and  the  paper  was  then  given  to  the  plaintiff;*  the 
defendants  keeping  a  carbon  copy  of  it  for  their  use. 

It  is  manifest  that  this  is  a  memorandum  of  an  agreement  to  sell 
to  the  plaintiff  the  goods  specified  at  the  prices  named.  All  the  neces- 
sary terms  of  a  contract  and  all  the  terms  of  the  agreement  actually 
made  appear  on  the  face  of  tlie  memorandum.  It  does  not  state  the 
terms  or  the  time  of  delivery,  but  there  was  no  agreement  as  to  either, 
and  there  need  be  none  to  make  a  valid  agreement.  The  plaintiff  was 
permitted  to  testify,  over  objection,  that  at  the  time  he  gave  the  or- 
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der  the  defendants  said  the  goods  would  be  delivered  in  two  or  three 
weeks.  But  this  was  not  a  part  of  the  agreement.  The  order  is  dated 
May  24,  1919,  and  the  plaintiff  told  the  defendants, he  wanted  the 
goods  for  his  fall  trade,  he  being  in  the  retail  clothing  business,  so 
he  had  no  need  of  them  in  two  or  three  weeks ;  and  the  plaintiff  did 
not  attempt  to  hold  the  defendants  to  a  delivery  within  that  period. 
When  the  goods  were  not  received,  he  visited  the  defendants  several 
times,  and  finally,  after  two  months  had  elapsed,  the  defendants  told 
him  the  goods  had  been  sold  to  others.  Thereafter  this  action  was 
brought.  It  is  admitted  that  the  prices  of  the  suits  went  up  after  the 
order  was  placed,  though  there  is  a  dispute  as  to  the  amount  of  the 
advance. 

[4]  The  memorandum  does  not  contain  any  signature  of  the  de- 
fendants, either  in  ink  or  pencil ;  but  the  printed  firm  name  appears 
at  the  top  of  it,  and  it  is  contended  by  defendants  that  this  is  not  a 
signing  within  the  meaning  of  the  statute.  The  statute  does  not 
specify  any  particular  form  of  signing.  It  merely  requires  that  the 
party  to  be  charged  shall  have  signed  the  memorandum.  It  has  been 
held  that  a  cross  mark  is  a  good  signature  (Zacharie  v.  Franklin,  12 
Pet.  151,  161-162,  9  L.  Ed.  1035);  also  initials  (Barry  v.  Coombe,  1 
Pet.  640,  7  L.  Ed.  295 ;  Salmon  Falls  Mfg.  Co.  v.  Goddard,  14  How. 
446,  14  L.  Ed.  493);  even  numerals,  when  Used  with  the  intention 
of  constituting  a  signature  (Brown  v.  Butchers*  &  Drovers'  Bank,  6 
Hill,  443,  41  Am.  Dec.  755);  and  a  typewritten  name  or  imprint 
made  by  a  rubber  stamp  has  the  same  effect  (Landeker  v.  Co-opera- 
tive Bldg.  Bank,  71  Misc.  Rep.  517,  130  N.  Y.  Supp.  780;  Degginger 
V.  Martin,  48  Wash.  1,  4,  92  Pac.  674);  and  this  is  equally  true, 
though  the  typewriting  or  stamp  impression  be  made  by  another,  if 
the  person  to  he  charged  has  directed  it  (Deep  River  National  Bank's 
Appeal,  73  Conn.  341,  346,  47  Ad.  675). 

These  and  similar  cases  establish  the  rule  that  any  name  or  symbol 
used  by  a  party  with  the  intention  of  constituting  it  his  signature,  or 
which  is  adopted  by  the  party  as  his  signature,  is  sufficient ;  and  from 
this  it  necessarily  follows  that  the  party's  name  printed  on  the  mem- 
orandum fully  satisfies  the  statute,  if  it  is  shown  to  have  been  adopted 
by  him  as  his  signature.  This  has  been  the  law  in  England  for  more 
than  a  century,  and  has  been  followed  quite  generally  in  this  country. 
Saunderson  v.  Jackson,  3  Esp.  180;  Schneider  v.  Norris,  2  M.  &  S. 
286;  Evans  v.  Hoare,  1  Q.  B.  593,  596;  Hucklesby  v.  Hook,  82  L. 
T.  N.  S.  117;  Cohen  v.  Wolgel,  107  Misc.  Rep.  505,  176  N.  Y. 
Supp.  764;  Drury  v.  Young,  58  Md.  546,  553,  554,  42  Am.  Rep.  343. 
See  other  cases  in  note,  37  L.  R.  A.  (N.  S.)  352.  It  has  even  been  held 
that  the  name  of  a  party  printed  on  the  loose  cover  of  his  order  book 
IS  sufficient.  Jones  Brothers  v.  Joyner,  82  L.  T.  N.  S.  768.  There 
is  nothing  in  conflict  with  this  holding  in  James  v.  Patten,  6  N.  Y. 
9,  55  Am.  Dec.  376,  and  similar  cases,  for  they  onljr  decide  that  under 
a  statute  requirinjg  the  memorandum  to  be  "subscribed"  Acre  had  to 
be  a  manual  signing  of  it  at  the  end.  But  even  these  cases,  so  far  as 
they  say  there  must  be  a  signature  made  by  hand,  have  been  seriously 
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questioned.  Landeker  v.  Co-operative  Bldg.  Bank,  71  Misc.  Rep.  517, 
130  N.  Y.  Supp.  780. 

[5]  Where  the  statute  (like  the  present  form  of  ours)  merely  re- 
quires that  the  memorandum  be  signed  and  not  subscribed,  it  is  com* 
plied  with  if  the  signature  appears  upon  any  part  of  the  paper.  Mer- 
ritt  V.  Clason,  12  John.  102,  7  Am.  Dec.  286,  affirmed  as  Clason  v. 
Bailey,  14  John.  484;  New  England,  etc.,  Co.  v.  Standard  Worsted 
Co.,  165  Mass.  328,  331,  43  N.  E.  112,  52  Am.  St.  Rep.  516;  Barry 
V.  Coombe,  1  Pet.  640,  7  L.  Ed.  295.  And  the  signing;  by  one  part- 
ner binds  the  firm.  Salmon  Falls  Mfg.  Co.  v.  Goddard,  14  How. 
446,  455,  14  L.  Ed.  493;  Hughes  v.  Gross,  166  Mass.  61,  43  N.  E. 
1031,  32  L.  R.  A.  620,  55  Am.  St.  Rep.  375. 

[6,  71  There  is  no  merit  in  the  other  contentions  made  by  defend- 
ants. The  plaintiff  was  not  obliged  to  make  any  tender.  The  de- 
fendants not  only  failed  to  deliver  the  goods,  but  told  the  plaintiff  they 
had  sold  them  to  other  parties.  And  defendants  cannot  complain 
that  the  trial  court  did  not  award  the  plaintiff  as  large  damages  as 
the  proof  might  have  warranted.  Nor  is  the  judgment  against  the 
weight  of  the  evidence.  On  the  contrary,  the  record  clearly  shows 
that  the  defendants  failed  to  carry  out  their  agreement  because  the 
prices  of  the  suits  had  risen. 

The  judgment  should'be  affirmed,  with  costs. 

CI.ARK  and  KELBY,  JJ.,  concur. 


C.  A.  BRANDT  CO.  v.  ENGELHARDT. 

(Supreme  Court,  AppeUate  Term,  Second  Department.    May  Term,  1920.) 

1.  Husband  and  wife  ^==>19(14)^Porch  and  window  awnings  are  ''neces- 

saries." 

Porch  and  window  awnings  for  the  family  residence,  wUch  were  oraer- 
ed  by  the  wife,  will  be  deemed  "necessaries." 

(Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Necessaries.] 

2.  Husband  and  wife  ^»19(13) — ^Wlfe  presumed  to  act  as  agent  for  husband 

in  contracting  for  repairs. 

Where  a  husband  knew  of  the  existence  of  porch  ajud  window  awnings 
at  the  family  residence,  that  fact  wiU  raise  a  presumption  that  the  wife, 
in  contracting  for  the  repair  and  installation  of  such  awnings,  was  acting 
as  his  agent. 

3.  Husband  and  wife  ^=»19<13) — ^Agency  of  wife  In  purchasing  necessariea  Is 

presumptive  only. 

The  agency  of  a  wife  to  purchase  necessaries  is  presumptive  only, 
and  the  husband  may  show  that  he  furnished  all  supplies,  or  had  fur- 
nished his  wife  with  sufficient  money  for  that  purpose ;  but  a  rebuttal  of 
the  presumption  is  a  matter  of  defense  by  the  husband,  and  a  tradesman, 
furnishing  necessaries  on  request  of  the  wife,  may  in  the  first  instance 
rely  thereon. 

4.  Husband  and  wife  <d=>19  (13) —Husband's  testimony  that  he  furnished  wife 

money  does  not  rebut  presumption  of  agency  in  purchasing  necessaries. 

Testimony  by  a  husband  that  he  furnished  his  wife  with  money  to  run 

the  household,  without  any  showing  as  to  tlie  amounts,  or  his  income, 

^soFor  oUier  cases  see  same  topic  &  KEY-NUMBER  in  aU  Kej-Numberad  Disesta  A  Indezca 
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wfU  not  tehnt  the  presumptloii  that  the  wife,  who  purchased  necessaries' 
on  credit,  was  acting  as  his  agent 
5.  Hosbaod  and  wife  <8=9l9<13)^New  trial  <^=»108  (3) —Presumption  of  agen-. 
ey  of  wife  In  purchasing  necessaries  held  not  rebutted,  and  newly  discov- 
wed  evidence  not  shown. 

The  presumption  that  a  wife,  In  purchasing  necessaries  on  credit  was 
acting  as  her  husband's  agent,  is  not  rebutted  by  the  fact  that  a  bill  was 
sent  in  the  name  of  the  wife;  and  hence,  in  an* action  against  the  husband 
after  the  wife's  death,  alleged  newly  discovered  evidence  that  the  bill  was 
so  made  is  no  ground  for  granting  the  husband  a  new  trial. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  Dis- 
trict. 

Action  by  the  C.  A.  Brandt  Company  against  Albert  Engelhardt. 
Prom  a  judgment  for  plaintiff,  and  an  order  denying  defendant's 
motion  for  new  trial  on  the  ground  of  newly  discovered  evidence,  de- 
fendant appeals.    Judgment  and  order  affirmed. 

Argued  May  term,  1920,  before  CLARK,  KELBY,  and  CROP- 
SEY,  JJ. 

Charles  Burston,  of  Brooklyn,  for  appellant 
Charles  J.  Ryan,  of  Brooklyn,  for  respondent 

KELBY,  J.  Plaintiff  sued  to  recover  the  sum  of  $86  for  "re-cov- 
ering and  installing"  certain  porch  and  window,  awnings.  In  May, 
1919,  defendant's  wife,  since  deceased,  gave  plaintiff's  salesman  an 
order  to  re-cover  the  awnings  on  the  house  where  she  then  lived  with 
her  husband,  the  defendant.  Defendant's  wife  selected  the  material. 
Plaintiff  showed  that  the  work  had  been  done  and  that  defendant  had 
not  paid  therefor,  and  then  rested. 

Appellant  contends  that  his  motion  to  dismiss  should  have  been 
granted,  because  the  plaintiff  did  not  show  as  part  of  its  affirmative 
case  (1)  that  the  defendant  had  not  furnished  awnings  for  the  house 
occupied  by  him  and  his  wife ;  and  (2)  that  plaintiff  did  not  show  by 
affirmative  proof  that  defendant  had  failed  to  supply  money  to  his 
wife  with  which  to  repair  the  awnings  in  question. 

[1,2]  The  court  below  properly  denied  defendant's  motion  to  dis^ 
miss.  Concededly,  defendant  was  living  with  his  wife  and  family 
at  the  house  when  the  awnings  were  installed.  Awnings  for  the 
porch  and  windows,  where  a  family  reside,  fall  within  tihe  classifi- 
cation of  articles  and  household  supplies  which  are  denominated  as 
necessaries.  The  husband  knew  the  awnings  were  there  and  being 
used.  Under  the  circumstances  disclosed  there  arose  a  presunaption 
of  fact  that  the  wife  was  acting  as  agent  for  the  husband  in  con-r 
tracting  for  the  repair  of  the  awnings  and  their  installation.  Wana- 
maker  v.  Weaver,  176  N.  Y.  75,  68  N.  E.  135,  65  L.  R.  A.  529,  98 
Am.  St  Rep.  621 ;  Keller  v.  Phillips,  39  N.  Y.  351 ;  Frank  v.  Carter, 
219  N.  Y.  35,  113  N.  E.  549,  L.  R.  A.  1917B,  1288;  Baccaria  v. 
Landers,  84  Misc.  Rep.  396,  146  N.  Y.  Supp.  158. 

[3]  TTie  agency  of  the  wife  to  purchase  even  ordinary  household 
supplies  is  only  presumptive,  and  may  be  disproved  by  the  husband 

^soFor  other  cmm  sm  same  topic  A  KBY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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by  showing  that  he  had  furnished  all  supplies,  or  that  he  had  fur- 
nished the  wife  with  ample  ready  money  for  that  purpose.  This, 
however,  is  a  matter  of  defense  by  the  husband,  and  not  part  of  the 
tradesman's  case.  Wanamaker  v.  Weaver,  supra,  176  N.  Y.  at  page 
82,  68  N.  E.  135,  65  L.  R.  A.  529,  98  Am.  St.  Rep.  621 ;  Rosenfeld  v. 
Peck,  149  App.  Div.  664^  134  N.  Y.  Supp.  392;  Wickstrom  v.  Peck, 
155  App.  Div.  523,  525,  140  N.  Y.  Supp.  570. 

[4]  The  defendant  testified  generally  to  the  conclusion  of  fact  that 
he  furnished  his  wife  with  sufficient  money  to  buy  the  "food  and  house- 
hold goods  on  every  occasion" ;  that  he  was  on  the  road  a  good  deal, 
and  gave  his  wife  money  with  which  to  run  the  household.  At  no 
place  in  the  record  is  there  any  evidence  of  the  defendant's  income, 
or  the  amount  of  money  which  he  declares  he  furnished  his  wife. 
The  judgment  is  supported  by  the  evidence  and  should  be  affirmed. 

[B]  As  to  the  appeal  from  the  order  denying  defendant's  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence:  The 
husband  makes  affidavit  that  his  wife  died  on  January  7,  1920,  and 
that  thereafter  he  was  by  reason  of  mental  distress  unable  to  attend 
to  business;  that  he  discovered  after  the  trial  of  this  action  that 
plaintiff  had  sent  a  bill  for  the  work,  made  out  to  defendant's  wife, 
and  he  presents  the  bill,  together  with  the  envelope  in  which  it 
was  inclosed,  both  bearing  his  wife's  name.  It  is  argued  from  this 
that  plaintiff  intended  to  hold  the  wife  individually.  In  Speckmann 
V.  Foote,  138  N.  Y.  Supp.  380,  it  was  held  that  the  presumption  of 
the  wife's  agency  still  existed,  although  a  bill  was  sent  to  the  wife. 
In  Baccaria  v.  Landers,  84  Misc.  Rep.  396,  146  N.  Y.  Supp.  158, 
it  was  said  that  "the  mere  fact  that  the  defendant's  wife  ordered  the 
goods,  and  that  the  plaintiff  sent  a  bill  for  the  goods  to  her,  did  not  re- 
lease the  defendant  from  liability."  The  court  below,  therefore,  prop- 
erly disposed  of  the  motion. 

Judgment  and  order  affirmed,  with  $20  costs. 

CLARK  and  CROPSEY,  JJ.,  concur. 


LOUTS  BOSSERT  ft  SONS,  Inc.,  v.  PIEL  BROS^  Inc. 

(Supreme  Court,  AppeUate  Term,  Second  Department.    May  Term,  1920.) 

1.  Master  and  servsnt  ^=>354 — Workmen  injured  by  third  peraon  may  elect 

to' sue  bim  or  accept  compensation.  • 

Under  Workmen's  Compensation  Law,  }  29,  an  employ^,  Injured  by  a 
third  party,  may  elect  to  accept  the  statutory  compensation,  or  to  sue  tne 
'  third  party  as  though  the  Workmen's  Law  did  not  exist :  but,  if  he  takes 
compensation,  he  cannot  later  sue  the  third  party,  for  in  that  event  his 
claim  against  the  third  party  is  assigned  to  the  person  paying  the  com- 
pensation. 

2.  Master  and  servant  <&=>389 — ^Employer  paying  compensation  may  recover 

from  wrongdoer  more  than  amount  paid. 

Where  employer,  having  paid  the  statutory  compenflatioii  to  bis  employ^, 
injured  by  the  negligence  of  another,  sues  such  other  under  Workmen's 

^=»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  DUeets  A  Indexes 
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Ck»inpeiusation  Law,  |  2$»  the  amcnmt  recoverable  in  such  salt  is  not 
limited  to  the  amount  paid  as  compensation,  hut  all  that  Is  recovered  above 
the  amount  paid  a3  compensation  is  for  the  benefit  of  the  injured  em- 
ploy6. 

8.  Master  and  Bcrvant  e=»393)4— Neither  Injured  employ^  ner  doelor  ean  sue 
^npleyer  for  medieat  services. 

An  injured  employ^  cannot  sue  his  employer  for  his  medical  expenses, 
although  Workmen's  Compensation  Act.  i  13,  requires  the  employer,  after 
notice,  to  furnish  such  services ;  nor  can  a  doctor,  who  has  rendered  serv- 
ices to  such  employ^,  sue  his  employer  therefor. 

4.  Master  and  servant  4S:=»389— Employer  not  subrogated  to  employe's  rights 
against  wrongdoer,  from  whom  emi^oy^  recovers  amonnt  exceeding  statu- 
tory compensation.  ^ 

Where  emj^oyfi,  injured  by  third  party,  received  from  him,  In  compro- 
mise of  action  against  him,  a  sum  in  excess  of  the  compensation  recoverable 
under  the  Workmen's  Compensation  Law,  his  employer,  not  consenting  to 
the  settlement,  could  not  recover  from  sq<^  third  party,  under  section  29, 
the  amount  of  raiue  of  medical  services  rendered  to  the  employ^,  paid  by 
the  employer,  for,  while  the  cost  of  furnishing  medical  attendance  is  a 
part  of  the  statutory  compensation,  the  statute  is  clear  that,  when  an 
employ^  recovers  from  a  third  party  more  than  the  compensation  would 
be  under  the  statute,  the  employer  is  not  subrogated  to  any  of  the  em- 
ployes rights  against  the  third  party. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  Louis  Bossert  &  Sons,  Incorporated,  against  Piel  Bros., 
Incorporated.  From  a  judgment  for  defendant,  after  trial  before 
the  court  without  a  jury,  plaintiff  appeals.    Affirmed. 

Argued  May  term,  1920,  before  CLARK,  KELBY,  and  CROP- 
SEY,JJ. 

Maurice  B.  Rich,  of  New  York  City  (Alex.  M.  Hamburg,  of  Brook- 
lyn, of  counsel),  for  appellant. 

Fitch  &  Grant,  of  New  York  City  (Robert  A.  Peattie,  of  New 
York  City,  of  counsel),  for  respondent. 

CROPSEY,  J.  An  employe  of  the  plaintiff  in  the  performance  of 
his  work  was  injured  through  the  carelessness  of  the  defendant.  The 
plaintiff  was  a  self-insurer  under  the  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67),  but  the  employe  elected  not  to  take  compensa- 
tion under  the  statute,  but  instead  to  sue  the  defendant.  Such  an 
action  was  begun,  and  later  compromised  for  a  sum  in  excess  of  the 
amount  of  the  compensation  which  the  employe  could  have  received 
under  the  statute.  The  plaintiff  did  not  consent  to  thfc  settlement. 
The  plaintiff  furnished  medical  attendance  for  the  injured  employe 
under  the  provisions  of  the  Workmen's  Compensation  Law  (section 
13),  and  expended  $182.50  therefor.  In  this  action  plaintiff  seeks 
to  recover  that  sum,  and  also  a  further  sum  for  the  damage  to  its 
truck,  which  was  occasioned  at  the  time  of  the  accident  to  its  em- 
ployi.  The  court  below  gave  the  plaintiff  judgment  for  the  amount 
of  damage  to  its  truck,  but  refused  to  allow  its  claim  for  the  medi- 
cal expenses.  The  plaintiff  appeals  from  the  latter  part  of  the  court's 
decision.    The  sole  question  for  review  is  whether  the  defendant  is 
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liable  at  the  suit  of  tfie  plaintiff  for  the  value  of  the  medical  serv- 
ices which  the  plaintiff  paid. 

[1,2]  The  Workmen's  Compensation  Law  takes  no  rights  from 
an  injured  employe  which  otherwise  he  would  have  had  against  a 
third  party.  Instead,  it  gives  him  an  additional  right,  namely,  the 
right  to  compensation  from  his  employer.  He  can  elect  to  accept  the 
compensation  under  the  statute,  or  he  can  sue  the  third  party  as  though 
the  Workmen's  Compensation  Law  did  not  exist.  Miller  v.  N.  Y. 
Railways  Co.,  171  App.  Div.  316,  318,  157  N.  Y.  Supp.  200;  Sabatino 
V.  Crimmins  Construction  Co.,  102  Misc.  Rep.  172,  175,  168  N.  Y. 
Supp.  495,  affirmed  186  App.  Div.  891,  172  N.  Y.  Supp.  917.  If  he 
elects  to  take  compensation,  then  he  cannot  later  sue  the  third  party 
whose  negligent  act  injured  him.  Hanke  v.  N.  Y.  Consolidated  R. 
R.  Co.,  181  App.  Div.  53,  168  N.  Y.  Supp.  234.  In  that  event  his 
claim  against  the  third  party  is  assigned  to  the  person  psiying  the 
compensation  by  virtue  of  the  provisions  of  section  29  of  tihe  statute. 
That  party  may  then  sue  the  wrongdoer,  and  may  recover  in  the  same 
manner  as  the  injured  employe  could  have  recovered,  had  he  brought 
suit  against  the  wrongdoer ;  and  the  amount  that  may  be  so  recovered 
is  not  limited  to  the  amount  paid  as  compensation.  Casualty  Co. 
of  America  v.  Swett  Electric  Light  &  Power  Co.,  174  App.  Div.  825, 
162  N.  Y.  Supp.  107.  There  is  a  case  holding  that  the  recovery  is 
limited  to  the  amount  of  compensation  actually  paid  (United  States 
Fidelity  &  Guaranty  Co.  v.  New  York  Rwys.  Co.,  93  Misc.  Rep. 
118,  156  N.  Y.  Supp.  615);  but  the  language  of  the  section  seems 
to  support  the  Appellate  Division  decision.  That  is  in  line  with  the 
intention  of  the  statute  not  to  take  away  from  an  employe  his  rights  or 
remedies  against  third  parties  and  to  permit  him  to  recover  pay  for 
injuries  received  with  little  delay  and  little  expense.  Paying  the 
compensation,  the  employer  may  then  sue  the  wrongdoer,  and  all  that 
is  recovered  above  the  amount  paid  as  compensation  is  for  the  bene- 
fit of  the  injured  employe.  Casualty  Co.  of  America  v.  Swett  Elec- 
tric Light  &  Power  Co.,  supra.  If,  however,  the  employe  prefers 
to  sue  the  third  party,  he  may  do  so,  and  if  he  recovers  less  than 
the  compensation  provided  by  the  statute  his  employer  must  make  good 
the  difference.    Section  29. 

There  is  a  conflict  of  opinion  as  to  whether,  in  order  to  hold  the 
employer  for  that  difference,  the  employe  must  give  notice  of  his 
election  to  sue  the  third  party.  In  Lester  v.  Otis  Elevator  Co.,  169 
App.  Div.  613,  155  N.  Y.  Supp.  524,  it  is  held  that  he  must  give  such 
notice,  else  he  cannot  later  obtain  any  compensation.  The  contrary  is 
held  in  Matter  of  Woodward  v.  Conklin  &  Son,  Inc.,  171  App.  Div. 
736,  157  N.  Y.  Supp.  948.  The  Lester  Case  points  out  that  the  stat- 
ute says  the  employe  may  elect,  and  the  election  "be  evidenced"  in 
such  manner  as  the  commission  may  prescribe,  and  that  any  com- 
promise for  a  sum  less  than  the  amount  of  the  compensation  "shall 
be  made  only  with  the  written  approval"  of  the  employer  or  insurance 
carrier.  These  provisions  the  court  holds  clearly  indicate  that,  unless 
the  employie  does  evidence  his  election,  as  required,  he  cannot  have 
any  claim  for  compensation  later,  no  matter  how  little  he  recovers 
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from  the  third  party.  The  decision  in  the  Matter  of  Woodward 
proceeds  on  the  theory  that  the  statute  was  passed  to  protect  employes 
even  s^ainst  their  own  foolishness,  and  holds,  in  effect,  that  al- 
though an  employe  sues  a  third  party,  witliout  giving  evidence  of 
his  intention,  he  does  not  lose  his  right  to  compensation^  if  his  recovery 
against  the  third  party  is  less  than  the  statute  provides.  For  the 
purpose  of  this  appeal  if  is  not  necessary  to  determine  which  of  these 
contentions  is  correct. 

[3,  4]  Where  an  ^mploy^  recovers  more  from  the  third  party  than 
the  statute  wotdd  give  him^  he  has  no  daim  against  his  employer; 
and,  irrespective  of  whether  he  has  recovered  from  the  third  party, 
an  employe  omnot  sue  his  employer  for  his  medical  expenses,  al- 
though the  statute  (section  13)  requires  the  employer,  after  notice, 
to  furnish  such  services.  Semmen  v.  Butterick  Publishing  Co.,  101 
Misc.  Rep.  285,  166  N.  Y.  Supp.  993,  approved  in  Goldflam  v.  Kaze- 
mier  &  Uhl,  Inc.,  181  App.  Div.  140,  168  N.  Y.  Supp.  87.  Nor  can 
a  doctor  or  attorney  who  has  rendered  services  to  the  injured  em- 
ploye sue  his  employer  therefor.  Bloom  v.  Jaffe,  94  Misc.  Rep.  222, 
157  N.  Y.  Supp.  926;  Hirsch  v.  Zurich  General  A.  &  L.  Ins.  Co., 
Ltd.,  97  Misc.  Rep.  360,  161  N.  Y.  Supp.  380.  All  these  decisions  are 
based  on  the  fact  that  no  such  right  of  action  is  given  by  the  statute, 
and  that,  on  the  contrary,  the  statute  makes  such  expenses  a  part  of 
the  compensation  provided,  and  the  amount  thereof  a  lien  upon  the 
compensation  fund.  Section  24.  There  is  no  provision  of  the  statute 
giving^the  employer  a  right  of  action  against  a  wrongdoer  who  has 
injured  his  employe,  except  he  acquire  that  right  from  the  injured  em- 
ploye by  paying  compensation  under  the  provisions  of  section  29; 
and  while  the  cost  of  furnishing  medical  attendance  is  a  part  of  the 
compensation  provided  by  statute,  the  intent  of  the  statute  is  clear 
that,  when  an  employee  recovers  from  a  third  party  more  than  the 
compensation  would  be  under  the  statute,  the  employer  is  not  sub- 
rogated to  any  of  the  employe's  rights  against  the  third  party.  Ap- 
pellant's counsel  concedes  that  its  right  must  be  found  in  section  29. 
If  it  is  not  there,  it  does  not  exist.  We  do  not  find  any  such  right 
given  by  that  or  any  other  section. 

The  judgment  should  be  affirmed,  with  costs. 

CLARK  and  KELBY,  JJ.,  concur. 

(192  App.  Dlv.  148) 

THUBBER  V.  LOSEE. . 

(Supreme  Gonrt,  AppeUate  Division,  Second  Department.    May  21, 1920.) 

Landlord  and  tenant  ^^160(2)— Ijessor'g  devisee  entitled  to  damases  for 
inrea^  of  covenant  as  to  surrender  of  premiseB  in  good  condition. 

In  view  of  Ood©  Civ.  Proc.  §  501,  subd.  2,  devisee  of  leased  property, 
who  from  time  to  time  executed  renewal  leases  to  lessee,  was  entitled  to 
damages  lOr  breach  by  such  lessee  of  covenant  of  original  lease  executed 
by  devisor,  roQulrlng  lessee  to  surrender  the  premises  In  as  good  a  state 
and  condition  as  reasonable  use  and  wear  permitted,  since  such  a  covenant 
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ran  with  the  land,  and  since  devisee  stood  In  the  shoes  of  her  derlsor,  bo 
far  as  her  personal  right  of  action  on  the  covenant  was  concerned,  under 
Real  Property  Law,  §  223 ;  the  new  lease  of  renewal  required  by  original 
lessor's  death  not  affecting  the  element  of  continuity,  notwithstanding  vari- 
ances as  to  rental  and  water  and  sewer  rates. 

Putnam,  J.,  dissenting. 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  Frederic  C.  Thurber  against  Addie  M.  Losee,  in  which 
she  interposed  counterclaims.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  motion  for  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

P.  L.  Housel,  of  Riverhead,  for  appellant. 
John  R.  Vunk,  of  Patchogue,  for  respondent. 

JENKS,  P.  J.  On  or  about  April  9,  1915,  the  plaintiff  leased  from 
the  defendant  an  inn  for  one  year  from  May  1,  1915.  There  were 
two  renewals,  of  which  the  second  expired  on  April  30,  1918.  The 
lease  and  the  renewals  provided  that  at  expiry  of  the  term  the  lessor 
would  buy  certain  furniture  and  household  goods  of  that  inn.  The 
value  thereof  was  to  be  determined  by  appraisers,  and  this  was  done. 
This  action  is  to  recover  that  value.  The  defendant  joined  issue  by 
answer  that,  inter  alia,  contained  two  counterclaims.  The  second 
counterclaim  presents  the  question  which  I  shall  consider. 

The  plaintiff  had  leased  these  premises  first  in  1904  from  the  hus- 
band of  this  defendant  for  a  term  of  one  year.  There  were  nine  suc- 
cessive renewals  of  the  lease,  whereby  the  plaintiff  remained  in  pos- 
session of  the  premises  until  April  31,  1914.  But  that  lessor  had  died 
on  the  previous  March  14,  and  had  devised  the  premises  to  this  de- 
fendant, who  was  the  lessor  thereafter.  The  said  lease  of  1904  con- 
tained a  covenant  that  this  plaintiff  would  quit  and  surrender  the 
premises  in  as  good  a  state  and  condition  as  reasonable  use  and  wear 
permitted,  damages  by  the  elements,  etc.,  excepted.  This  covenant 
was  continued  in  the  several  renewals  between  the  said  original  lessor 
and  lessee,  and  also  in  the  lease  and  the  renewals  between  the  present 
parties.  The  said  second  counterclaim  rests  upon  this  covenant. 
At  trial  the  learned  court  excluded  any  testimony  relative  to  a  viola- 
tion of  the  covenant  during  the  periods  that  were  within  the  time 
when  the  plaintiff  and  the  defendant's  said  husband  and  devisor  were 
lessee  and  lessor,  respectively. 

I  think  that  the  court  erred  in  this  limitation.  If  the  original  lessor 
fiad  survived  the  termination  of  the  last  lease,  the  rule  of  McGregor 
V.  Board  of  Education  of  City  of  N.  Y.,  107  N.  Y.  511,  14  N.  E.  420, 
would  have  applied,  and  the  counterclaim  would  have  been  available 
in  full  force  (Code  Civ.  Proc.  §  501,  subd.  2),  for  the  action  upon 
such  covenant  is  contract,  not  tort  (24  Cyc.  1112).  The  covenant  ran 
with  the  land  (Demarest  v.  Willard,  8  Cow.  211 ;  Knutsen  v.  Cinque, 
113  App.  Div.  677,  99  N.  Y.  Supp.  911 ;  Lehmaier  v.  Jones,  100  App. 
Div.  495^  91  N.  Y.  Supp.  687;   Taylor  on  Landlord  &  Tenant  [8th 
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Ed.]  §  262),  and  the  defendant  stood  in  the  shoes  of  her  devisor  so 
far  as  her  personal  right  of  action  upon  that  covenant  was  concerned. 
(Section  223,  Real  Property  Law  [Consol.  Laws,  c,  50]).  The  new 
lease  of  renewal  required  by  the  death  of  the  original  lessor  did  not 
affect  the  .element  of  continuity  that  was  considered  in  McGregor's 
Case,  supra,  and  the  variances  therein  as  to  rental  and  water  and  sewer 
rates  were  not  to  my  mind  material  to  the  question  now  considered. 
The  evidence  excluded  was  competent  upon  the  question  of  damages 
for  violation  of  the  covenant.    Taylor,  supra,  §  368. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  should 
be  granted,  with  costs  to  abide  the  event.    All  concur,  except — 

PUTNAM,  J.  (dissenting).  The  doctrine  that  a  liability  for  breach 
of  the  covenant  to  surrender  in  good  condition  survives  such  sur- 
render, and  the  execution  of  a  new  lease,  has  been  applied  to  a  strict 
renewal ;  that  is,  one  with  same  covenants  and  conditions  running  on 
through  successive  years  in  an  unbroken  and  continuous  term.  There 
would  be  but  one  tenancy,  its  extension  resting  in  the  option  of  the 
lessee.  Orr  v.  Doubleday,  Page  &  Co.,  223  N.  Y.  334,  119  N.  E.  552, 
1  A.  L.  R.  338.  On  the  death  of  H.  C.  Losce  on  March  1,  1914,  ap- 
pellant by  such  renewal  possibly  might  have  kept  up  this  chain  of 
liability.  But  instead,  on  April  9,  1915,  she  made  a  new  lease  quite 
independent  in  terms.  The  yearly  rent  went  up  from  $1,200  to  $1,500, 
with  an  extra  rent  in  the  summer  months,  and  upon  this  new  letting 
the  tenant  was  to  pay  water  and  sewer  rents.  McGregor  v.  Board  of 
Education  of  City  of  N.  Y.,  107  N.  Y.  511,  14  N.  E.  420,  does  not 
cover  such  a  case. 

Can  we  therefore  hold  that  the  removal  from  the  premises  of  the 
bar  and  back-bar,  which  occurred  before  1914,  survived  defendant's 
new  letting  of  buildings,  which  at  the  demise  were  without  these  fix- 
tures? Where  the  situation  is  reversed,  and  the  tenant  makes  addi- 
tions (which  he  may  remove  during  the  first  term),  the  legal  effect  of 
a  new  lease  with  no  reservation,  was  held  to  destroy  the  right  of  re- 
moval. Talbot  V.  Cruger,  151  N.  Y.  117,  45  N.  E.  364;  Stephens  v. 
Ely,  162  N.  Y.  79,  56  N.  E.  499;  Precht  v.  Howard,  187  N.  Y.  136, 
79  N.  E.  847,  9  L.  R.  A.  (N.  S.)  483 ;  Metzger  v.  Price,  73  Misc.  Rep. 
294,  132  N.Y.  Supp.  411. 

Hence  I  vote  to  affirm. 


(192  App.  Dlv.  120) 

COLEBIAN  V.  A,  L.  GUIDONE  ft  SONS,  Ine^  et  al.  (two  cases). 
( Supreme  Court,  Appelate  DfTislon,  Second  Department.    May  21, 1920. ) 

Ne^gence  ^=>55— Contraetor  doing  work  accepted  by  owner  held  not  liable 
for  injuries  to  third  person. 

A  contractor  for  the  construction  of  a  railroad  station,  who  has  erected 
telhporary  steps  on  the  order  of  the  owner's  engineer,  is  not  liable  for  in- 
juries to  one  using  the  steps  after  the  station  has  been  accepted  and  put 
in  use. 

^soFor  otb«t  cues  Me  taoiv  topAc  ft.  KSY-NUMBSR  in  «U  KQy-N«mber«d  OtsesU  4  Indezw 
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Appeal  from  Trial  Term,  Kings  County. 

Separate  actions  by  Sadie  V.  Coleman  and  by  Josq>h  L.  Coleman 
against  A.  L.  Guidone  &  Sons,  Inqorporated,  impleaded  with  anotiier. 
From  a  judgment  for  plaintiff  in  each  case,  and  from  an  order  in  the 
first  case  denying  the  named  dfef endant's  motion  for  a  new  trial  on 
the  minutes,  said  defendant  appeals.  Reversed,  and  ^complaint  dis- 
missed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  KELLY,  JJ. 

Walter  L.  Glenney,  of  New  York  City,  for  appellant 
Edwin  D.  Webb,  of  New  York  City,  for  respondents. 

MILLS,  J.  These  are  two  cases  based  upon  the  same  accident — 
one  for  the  plaintiff,  the  wife,  to  recover  for  personal  injuries  alleged 
to  have  been  received  by  her  through  the  negligence  of  both  defend- 
ants, and  the  other  by  her  husband.  In  each  case  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  against  both  defendants,  ic^f  $1,000 
in  favor  of  the  wife  and  $200  in  favor  of  the  husband.  The  two  cases 
were  tried  togetlier,  but  a  separate  verdict  was  rendered  in  each.  The 
defendant  A.  L.  Guidone  &  Sons,  Incorporated,  has  appealed  in  each 
case  from  the  judgment  entered,  and  in  the  first  case  from  an  order 
made  at  the  same  Trial  Term,  denying  the  said  defendant's  motion 
for  a  new  trial  upon  the  minutes.    The  other  defendant  did  not  appeal. 

The  wife's  action  was  brought  to  recover  damages  for  personal 
injuries  which  she  claimed  to  have  sustained  on  the  28th  of  August, 
1917,  by  being  thrown  down  while  stepping  upon  a  temporary  wooden 
stairway  at  the  foot  of  the  main  stairway  leading  to  the  station  of 
the  de^ndant  railroad  cohipany's  elevated  railroad  at  Twenty-Fifth 
avenue  and  Eighty-Sixth  street,  in  the  borough  of  Brooklyn,  upoh 
the  claim  that  the  said  temporary  stairway  was  insecure  through  the 
negligence  of  both  defendants. 

The  question  presented  by  this  appeal  is  whether  or  not  there  was 
liability  on  the  part  of  the  appellant  for  the  condition  of  the  said 
temporary  stairway.  As  to  the  facts  affecting  that  question  there  is 
no  substantial  dispute.  The  plaintiff  slipped  and  was  thrown  down  be- 
cause the  wooden  steps  at  Uie  foot  of  the  permanent  stairway  were 
insecure.  They  had  been  put  in  because  the  street  was  ungraded,  and 
therefore  not  up  to  the  level  with  the  concrete  platform  at  the  foot 
of  the  permanent  stairway.  Appellant  had  a  contract  with  the  Public 
Service  Commission  to  construct  the  station,  including  the  permanent 
stairway.  The  contract,  however,  did  not  provide  for  any  temporary 
steps.  The  need  of  them  having  become  apparent  during  the  work 
of  construction,  the  appellant  was  by  the  engineer  of  the  commission 
ordered  to  build  them  upon  special  oral  instructions  or  specifications. 
The  appellant  built  them  in  strict  accordance  with  those  instructions 
in  February,  1917,  and  that  work  was  performed  and  accepted  by  the 
engineer  at  that  time.  It  was  paid  for  entirely  outside  of  the  con- 
tract price.  The  station  was  opened  to  public  use  from  July,  1916, 
although  it  was  not  then  completed.  The  temporary  wooden  steps 
rested  upon  the  earth,  and  the  rain  washed,  away  some  of  the  earth 
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fill  in  the  course  of  the  intervening  weeks  or  months,  and  the  rail*- 
ing,  which  had  been  put  up  at  first,  disappeared,  and  for  some  time 
before  the  accident  the  steps  had  been  "wabbly." 

The  verdict  was  finally  against  both  defendants,  although  in  the 
first  instance  the  jury  attempted  to  render  a  verdict  for  one-half  of 
the  amount  against  each  defendant.  The^  learned  trial  justice  sub- 
mitted the  case  as  against  the  appellant  upcm  the  instruction  that  it 
was  liable  (a)  if  that  defendant  did  not  originally  construct  the  tem- 
porary stairs,  so  that  they  would  not  be  imminently  dangerous  to 
people  who  had  occasion  to  use  them ;  he  finally  restricted  that  ques- 
tion to  the  character  of  the  anchorage,  and  (b)  that,  as  appellant's 
entire  work  about  the  station  was  not  completed  at  the  time  of  the 
accident,  it  was  liable  if,  having  actual  notice  that  the  steps  had  be- 
come insecure,  it  did  not  repair  or  make  them  secure.  This  seems 
to  me  to  be  a  very  novel  proposition,  namely,  that  the  builder  of  a 
house  or 'ordinary  structure  under  a  contract  for  an  owner  is  liable 
over  to  a  third  party,  who  is  injured  by  using  the  work  after  it  has 
been  completed  and  has  been  accepted  and  put  in  use  l^  the  owner. 

The  learned  counsel  for  the  respondent  attempts  to  justify  that  rule 
or  theory  by  the  opinion  of  Cardozo,  J.,  in  MacPnerson  v.  Buick 
Motor  Co.,  217  N..Y.  382,  111  N.  E.  lOSO,  L.  R.  A.  1916F,.696,  Ann. 
Cas.  1916C,  440,  which  applied  to  the  manufacturer  of  a  complete 
automobile  the  doctrine  of  the  old  poison  case  of  Thomas  v.  Win- 
chester, 6  N.  Y.  397,  57  Am.  Dec.  455,  and  that,  too,  in  regard  to  one 
of  the  wheels  of  the  auto.  The  respondent's  (plaintiff's)  brief  in 
that  case  made  the  assertion  that  an  automobile,  to  be  propelled  by 
explosive  gases  and  to  run  at  a  speed  of  SO  miles  an  hour  upon  an 
ordinary  highway,  is  a  machine  or  thing  inherently  dangerous,  as 
much  so  as  a  bottle  of  poison,  217  N.  Y.  at  page  384,  111  N.  E.  1050, 
L.  R.  A.  1916F,  696,  Ann.  Cas.  1916C,  440.  Notwithstanding  the 
reliance  of  respondent's  counsel  upon  the  learned  and  extended  opin- 
ion of  Cardozo,  J.,  I  think  its  doctrine  is  not  to  be  extended  to  the 
case  of  a  set  of  temporary  wooden  steps  to  be  used  at  the  foot  of  a 
public  stairway,  and  that  the  >duty  of  keeping  them  well  placed  upon 
a  suitable  foundation  did  not  rest  upon  the  appellant.  If,  perhaps, 
the  appellant  had  put  into  them  a  rotten  board,  the  rule  might  be  dif- 
ferent. 

I  advise,  therefore,  that  the  judgments  and  the  order  be  reversed, 
with  costs,  and  the  complaint  as  to  the  appellant  dismissed,  with  costs. 
All  concur. 
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SCHELL  V.  SCHELL. 

(Supreme  Court,  Appellate  Diylsion,  Second  Bepartment.    June  11;  1920.) 

Hitfband  and  wife  <&=^7(1)  ^Husband's  deed  to  wife  hdd  to  have  been  deliv- 
ered. 

Where  husband,  because  of  claim  of  a  creditor,  executed  indenture  con- 
veying land  to  wife,  handed  the  paper  to  his  wife,  and  after  wife  had  read 
atid  returned  it,  placed  the  papers  In  a  family  safe,  to  which  wife  had  ac» 
cess,  where  they  remained  untouched  for  15  years,  until  wife  took  them 
from  the  safe  and  called  them  to  be  recorded,  there  was  a  delivery  of  the 
indenture ;  wife's  acceptance  of  the  conveyance  being  presumed  perforce 
of  Its  benefits  to  her. 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  Richard  Schell  against  Amelia  Schell.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. 

Joseph  B.  Handy,  of  Stapleton,  S.  L,  for  appellant. 
George  M.  Pinney,  of  New  York  City,  for  respondent. 

JENKS/P.  J.  The  court  upon  sufficient  proof  found  these  facts: 
On  August  3,  1903,  the  plaintiff  caused  to  be  prepared  a  paper,  term- 
ed ai\  ''indenture,'*  whereby  he  granted  and  released  to  the  defendant, 
his  wife,  all  of  his  right,  title,  and  interest  in  two  certain  parcels  of 
land  in  two  annexed  deeds  of  grant.  He  subscribed  that  paper  in  the 
presence  of  Loos,  a  notai^y,  and  acknowledged  before  Loos  the  ex- 
ecution of  the  instrument.  Loos  thereupon  affixed  his  notarial  seal, 
but  failed  to  certify  the  acknowledgment.  The  plaintiff  took  the  in- 
denture in  an  envelope  and  handed  it  to  the  defendant  in  their  home, 
whereupon  the  defendant  read  it  and  handed  it  back  to  plaintiff. 
Thereupon  the  plaintiff  placed  the  indenture  in  the  same  compart- 
ment of  a  pocketbook  wherein  were  the  deeds  referred  to  in  said  in- 
denture, but  which  deeds  were  not  physically  attached  to  the  inden- 
ture. The  pocketbook  and  its  said  contents  were  then  placed  by  the 
plaintiff  in  a  safe  in  that  house.  The  safe  was  in  common  use  by 
the  family.  The  figures  of  the  combination  lock  of  the  safe  had  pre- 
viously been  told  by  plaintiff  to  defendant. 

At  the  time  of  these  doings  the  father  of  the  defendant  had  de- 
manded payment  of  a  debt  due  to  him  from  the  plaintiff,  with  the 
alternative  of  taking  the  premises.  The  plaintiff,  after  a  few  months, 
discharged  the  debt.  The  said  papers  remained  as  thus  deposited  in 
the  safe,  untouched  for  15  years.  At  or  about  the  time  of  the  insti- 
tution of  the  separation  suit,  the  defendant  took  the  papers  from  the 
safe  and  turned  them  over  to  her  attorney.  Prior  to  the  trial  of  the 
suit,  the  defendant  caused  the  papers  to  be  recorded.  No  demand 
was  made  upon  the  defendant  for  the  indenture  until  after  the  begin- 
ning of  the  said  suit  for  separation.  The  plaintiff  on  cross-exami- 
nation admitted  that  he  told  his  wife,  at  the  time  he  brought  the 
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indenture  home,  that  the  envelope  thereof  contained  a  paper  that  would 
protect  his  family  from  his  creditor,  his  father-in-law. 

I  think  that  the  judgment  should  be  affirmed.  Gage  v.  Gage,  36 
Mich.  231,  cited  in  Devlin  on  Deeds,  §  268,  is  a  precedent  See,  also, 
section  278a,  Id. ;  Wallace  v.  Berdell,  97  N.  Y.  13 ;  O'Brien  v.  O^Brien, 
188  App.  Div.  309,  177  N.  Y.  Supp.  23.  The  assent  of  the  grantee 
to  accept  the  conveyance  is  presumed  perforce  of  its  benefit  to 
her.  Church  v.  Gilman,  15  Wend.  656,  30  Am.  Dec.  82,  cited  with 
other  cases  in  Munoz  v.  Wilson,  111  N.  Y,  303,  18  N.  E.  855.  Mciggs 
v.  Meiggs,  15  Hun,  453,  cited  by  the  learned  counsel  for  the  ap- 
pellant, is  discriminated  from  the  case  at  bar  by  the  fact  that  the 
settler  expressly  reserved  his  right  to  withdraw  the  bonds. 

Judgment  affirmed,  with  costs.     All  concur. 


<192  App.  Dlv.  499) 

WIDMAYER  V.  WARNER  et  al. 

(Supreme  Oourt,  Appellate  Division,  Second  Department.    May  21, 1920.) 

i.  MMtsagOB  ^34*— Absolttte  deed  with  oral  agnsement  to  reeonvey,  held  a 
mortsage. 

Where  grantee  in  absolute  deed  agreed  oraUy  to  reconvey  on  repayment 
of  his  loan,  the  transaction  was  enforceable  as  a  moiftgage^  notwithstand- 
ing Real  Property  Iaw,  f  94,  relating  to  resulting  trusts. 

2.  TnistB  «=»€39i— Statute  relating  to  resulting  trusts  eonstraed. 

Real  f^foperty  I^w,  §  04,  relating  to  resulting  trusts,  abolishes  common- 
'  law  trusts,  resulting  from  the  payment  of  the  consideration,  with  no 
other  foundation,  but  it  does  not  bar  other  equities  as  against  a  grantee 
who  took  a  conveyance  for  a  lawful  and  specific  purpose,  and  \(iio  attempts 
to  retain  the  property  in  violation  of  the  agreement,  in  fraud  of  the 
real  owner,  and  against  equity  and  good  conscience. 

Action  by  Adeline  Widmayer  against  Frank  Warner,  impleaded 
with  Arthur  G.  Humohries.  From  an  order  denying  his  motion  for 
judgment  on  the  pleadings,  Humphries  appeals.    Affirmed. 

The  following  is  the  opinion  of  Kapper,  J.,  at  Special  Term  : 

The  legal  effect  or  fair  intendment  of  the  allegations  of  the  complaint  show 
a  loan  by  the  defendant  Humphries  to  the  plaintiff  of  $1,000  and  the  taking 
of  a  deed  by  him  in  his  name  of  the  property  foreclosed,  of  which  the  plaintiff 
had  been  the  owner,  as  security  for  that  loan,  and  that  upon  the  plaintiff's 
offer  of  the  $1,000  so  loaned  said  defendant  refused  to  accept  the  same  and 
maintained  that  the  deed  was  absolute.  This  agreement,  according  to  the  bill 
of  particulars,  which  is  invoked  upon  this  motion,  was  oral. 

11,  2J  Assuming  the  bill  of  particulars  to  be  a  subject  of  consideration  on 
this  motion,  as  constituting  a  part  of  the  complaint,  I  do  not  think  that  the 
defendant's  motion  for  judgment  on  the  pleadings  should  be  granted.  The 
complaint  can  and  should  be  sustained.  It  was  the  plaintiff's  money  which  ef- 
fected the  purchase,  for  it  was  loaned  to  her  by  the  defendant  Humphries. 
Under  such  circumstances  said  defendant,  charged  as  he  Is  with  taking  the 
deed  in  his  own  name  as  security  for  the  money  advanced,  must  be  charge- 
able as  a  mortgagee  of  property  belonging  to  the  plaintiff.  Such  being  the 
case,  section  94  of  the  Real  Property  Law  (Oonsol.  Laws,  c.  50),  relating  to 
resulting  trusts  does  not  apply.  That  statute  has  repeatedly  been  held  not  to 
Interfere  with  other  equities  and  rights  existing  independent  of  or  in  connec- 
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don  with  the  payment  of  the  pardwse  price  of  the  property.  What  the  stat- 
ute abolishes  is  a  common-law  trust  for  the  benefit  of  an  individual  from  whom 
the  consideration  of  a  grant  issues,  and  resulting  from  the  fact  of  the  pay- 
ment of  the  consideration,  and  having  no  other  foundation.  "It  bars  no  otlier. 
equity  and  precludes  no  one  from  asserting  title  against  one  who  has  thus 
taken  a  conveyance  for  a  lawful  and  specific  purpose,  and  attempts  to  retain 
the  property  in  violation  of  the  arrangement  and  agreement  under  wliich  he 
has  acquired  the  formal  title,  in  fraud  of  the  real  owner  and  against  equity 
and  good  conscience."  Carr  v.  Carr,  52  N.  Y.  251,  260.  As  was  further  said 
In  the  case  cited  (page  261)  :  "Giving  this  grant  the  effect  intended  by  the 
parties,  as  we  must  under  the  established  rule,  it  was  but  a  mortgage,  and 
does  not  come  within  the  statute  abolishing  resulting  trusts."  See  also  Gaus- 
man  v.  Lindner,  185  App.  Div.  893,  171  N.  Y.  Supp.  1085;  Gage  v.  Gage,  83 
Hun,  362,  31  N.  Y.  Supp.  903;  Smith  v.  Balcom,  24  App.  Div.  437,  48  N.  Y. 
Supp.  487;    Horn  v.  Keteltas,  46  N.  Y.  605. 

WooUey  v.  Stewart,  222  N.  Y.  347,  118  N.  B.  847,  presented  the  case  of  an 
absolute  conveyance  with  an  oral  promise  to  reconvey  to  the  grantor,  and,  as  I 
read  it,  nothing  more  than  that  was  proved.  Support  for  this  action  is  also 
found  in  Wood  v.  Rabe,  96  N.  Y.  414,  48  Am.  Rep.  640.  There,  as  here,  when 
the  agreement  was  made  to  take  title  and  to  reconvey,  the  plaintiff  had  an 
interest  in  the  land,  and  the  relinquishment  of  that  interest  in  reliance  upon 
the  promise  to  reconvey,  coupled  with  a  forbearance  to  take  any  other  steps 
to  protect  the  plaintiffs  Interest,  was  held  in  the  Wood  Case  to  be  ample  con- 
sideration for  the  agreement  and  to  take  the  case  out  of  the  operation  of  the 
statute.  I  think  the  action  should  be  decided  after  trial  upon  the  merits,  and 
not  upon  the  papers  now  before  the  court 

Motion  d«iied,  with  ^10  costs. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  KELLY, 
and  JAYCOX,  JJ. 

Feltenstein  &  Rosenstein,  of  New  York  City,  for  appellant. 
Abraham  Rosenbluth,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
upon  the  opinion  of  Mr.  Justice  Kapper  at  Special  Term. 


CHARLOP  et  al.  v.  ALT. 

(Supreme  Court,  Appellate  Term,  First  Department    June  9,  1920.) 

1.  Sales  <®==>170— Buyer'a  failure  to  accept  excused,  where  seller  failed  t»  de- 

liver in  time. 

In  seller's  action  against  buyer  for  damages  for  failure  to  accept  goods, 
where  plaintiff's  proof  showed  that  final  delivery  was  due  August  6th,  and 
was  not  then  made  because  defendant  had  not  paid  for  goods  already  de- 
livered, payment  for  which  under  credit  agreement  was  not  due  untU 
August  9th,  plaintiffs  showed  their  own  breach  of  agreement,  and  could 
not  recover. 

2.  Sales  (@=>170 — Seller's  failure  to  deliver  In  agreed  time  not  excused  by  buy- 

er's subsequejDt  refusal  to  accept. 

In  seller's  action  against  buyer  for  refusal  to  accept  goods,  the  buyer's 
refusal  to  accept-after  the  agreed  date  of  delivery,  on  which  s^er  had  fail- 
ed to  deliver.  Is  of  no  avail  to  plaintiff,  and  does  not  excuse  plaintiff's 
nonperformance. 

^s»For  otiier  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  A  IndeTes 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Morris  A.  Charlop  and  others  against  Harry  Alt,  pro- 
prietor, etc.  From  a  judgment  of  the  City  Court  of  the  City  of  New 
York  on  a  verdict,  and  from  an  order  denying  defendant's  motion 
for  new  trial,  the  defendant  appeals.  Judgment  reversed,  and  com- 
plaint dismissed. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

A.  S.  Marcuson,  of  New  York  City  (S.  J.  Rawak,  of  New  York 
City,  of  counsel),  for  appellant. 

Jacob  Charlop,  of  New  York  City  (I.  Maurice  Wormser  and  I. 
Gainsburg,  both  of  New  York  City,  of  counsel),  for  respondents. 

WAGNER,  J.  Plaintiffs  have  recovered  a  judgment  for  dam- 
ages* alleged  to  have  been  sustained  by  reason  of  defendant's  failure 
to  accept  certain  merchandise  under  a  contract  made  between  the 
parties  on  July  17,  1918,  whereby  plaintiffs  were  to  sell  and  defend- 
ant to  buy  100  pieces  of  woolen  cloth.  The  deliveries  were  to  be  made 
in  three  installments — one-third  at  once,  one-third  in  10  days  from  the 
making  of  the  agreement,  and  the  remaining  one-third  in  20  days 
from  said  date,  each  instalbnent  to  be  paid  for  within  10  days  after 
its  delivery.  It  is  undisputed  that  65  pieces  were  delivered  to  defend- 
ant under  the  contract,  consisting  of  a  delivery  of  35  pieces  on  the 
succeeding  day  and  30  on  July  30th.  The  plaintiffs  claim  that  they 
duly  performed  every  term  and  condition  of  the  agreement  incum- 
bent upon  them,  and  duly  offered  to  deliver  to  defendant  the  re- 
maining 35  pieces  of  cloth,  but  that  the  defendant  repudiated  the 
contract  by  giving  notice  that  it  would  not  accept  same. 

The  defendant  in  its  answer  admitted  the  making  of  the  agreement 
and  delivery  of  the  65  pieces,  but  denied  plaintiffs'  performance,  of- 
fer to  deliver,  and  refusal  to  accept.  Under  the  terms  of  the  written 
contract  it  is  clear  that  the  35  pieces,  involved  as  the  subject-matter 
of  this  action,  should  have  been  tendered  to  the  defendant  on  August 
6,  1918,  that  being  20  days  from  July  17th,  the  date  of  the  contract. 
It  is  conceded  that  that  was  not  done,  that  np  actual  tender  of  the 
goods  was  made,  and  that  no  delivery  was  intended  to  be  made,  be-^ 
cause>  as  plaintiffs  claimed,  the  defendant  did  not  promptly  pay 
for  the  second  installment,  and  plaintiffs  therefore  intended  holding 
up  delivery  of  the  last  shipment  imtil  due  payment  had  been  made 
for  the  previous  one. 

Reference  to  the  contract  at  once  discloses  that  the  plaintiffs'  at- 
titude was  completely  unjustified  in  this  regard,  for  the  payment  of 
the  second  installment  was  not  due  by  the  terms  of  the  contract  until 
August  9th,  and  the  defendant  was  clearly  not  in  default,  therefore, 
on  August  6th,  the  time  final  delivery  had  been  contracted  for.  As 
tiie  terms  expressly  provided  for  a  10  days'  credit,  the  plaintiffs 
had  no  right  to  withhold  delivery  for  failure  to  pay  a  previous  in- 
stallment not  yet  due.  The  plaintiffs'  own  evidence  shows  that  the 
fu-st  commtmication   they  had  with   the  defendant  relative  to  the 
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remaining  goods  was  6  days  after  the  time  for  performance  of  de- 
livery of  the  last  installment  by  them  h^d  expired^  namely,  on  Au- 
gust 12th,  when  their  representative,  one  Goldberg,  told  the  de- 
fendant that  he  was  holding  back  35  pieces  of  goods,  awaiting  a  check 
for  the  second  shipment ;  Ae  defendant  replying,  "You  don't  have  to 
ship  them,""  as  he  was  going  to  return  the  other  goods  previously 
received.  This  conversation  was  later  repeated  by  Goldberg  to  the 
plaintiff  Charlop,  who,  on  the  succeeding  day,  had  a  similar  talk  with 
the  defendant  to  the  same  effect.  It  is  these  conversations  which 
are  relied  upon  as  proof  of  performance  on  plaintiffs'  part  and  excuse 
for  tender  of  the  goods,  though  the  record  is  barren  of  any  evi- 
dence that  at  any  time  prior  to  August  12th  the  plaintiffs  had  received 
any  instructions  from  defendant  not  to  deliver  the  goods. 

[1]  We  think  that,  under  these  circumstances,  not  only  did  the 
plaintiffs  fail  to  prove  performance  on  their  part,  but  proved  con- 
clusively their  own  breach  of  the  contract.  Performance  by  the 
plaintiffs  necessitated  a  delivery  or  offer  to  deliver  on  August  6th. 
This  requirement  was  admittedly  not  complied  with.  Plaintiffs  plead- 
ed and  tried  their  case  on  the  theory  of  strict  performance  on  their 
part.  No  waiver  by  the  defendant  of  the  time  of  delivery  was  al- 
leged or  proved  by  it.  When  a  specific  time  for  performance  has 
been  fixed  by  the  parties,  performance  at  or  within  that  time  must 
be  proven.  Eppens  v.  Littlejohn,  27  App.  Div.  25,  50  N.  Y.  Supp. 
251 ;  Wilson  v.  Empire  Dairy  Co.,  50  App.  Div.  114,  63  N.  Y.  Supp. 
565 ;  Robinson  v.  American  Locomotive  Co.,  56  Misc.  Rep.  591,  107 
N.  Y.  Supp.  69.  By  not  making  actual  delivery  or  offer  of  the  same 
on  the  date  set  forth  in  the  agreement,  the  plaintiffs  failed  to  live  up 
to  their  part  of  the  contract,  and  to  establish  the  cause  of  action  al- 
leged in  their  complaint. 

[2]  Nor  is  the  plaintiffs'  position  strengthened  by  the  fact  that  on 
August  12th  the  vendee  gave  notice  that  it  would  not  accept  de- 
livery. It  is  well  established  that  notice  of  such  character  given 
after  failure  to  perform  is  of  no  avail.  To  excuse  nonperformance 
by  plaintiffs  because  of  defendant's  breach  of  a  contract,  the  latter 
must  have  occurred  before  the  time  set  for  performance,  and  not 
afterwards,  as  affirmatively  appears  in  the  case  at  bar.  Hilton  v. 
.  Robert  R.  Sizer  Co.,  137  App.  Div.  661,  122  N.  Y.  Supp.  306;  Sie- 
gel  v.  Montgomery,  Ward  &  Co.,  177  App.  Div.  487,  164  N.  Y.  Supp. 
252.  We  are  therefore,  constrained  to  hold  that  plaintiffs  failed  to 
prove  fulfillment  upon  their  part  of  the  terms  of  the  contract,  and 
that  the  learned  trial  justice  committed  error  in  denying  defendant's 
motion  to  dismiss  the  complaint. 

Judgment  reversed,  and  complaint  dismissed,  with  costs  in  this 
court  and  the  court  below.    All  concur. 
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(102  App.  Div.  138) 

HOFFER  et  al.  v.  HOOVEN-OWEN&kRENTSCULER  CO. 

(Supreme  Conrt,  Appellate  Biyision,  First  Department.    June  4,  1920.) 

1.  Judgment  ^=»253(1) — Plaintiffs  may  not  recover  more  than  demanded  In 

pleading. 

Plaintiffs,  sales  agents  for  a  manufacturer  of  automatic  typewriters, 
conld  not  recover  on  their  cause  of  action  for  a  balance  due  on  commis- 
sions earned  On  sales  made  within  their  territory  more  than  the  amount 
stated  to  be  due  them  and  for  which  they  asked  judgment. 

2.  Trial  ^=»340(5)— After  Jury's  award  on  first  cause  of  action,  court  could 

not  make  verdict  general  adding  amount  allowed  on  second  cause  of  action. 
Where  the  jury  definitely  fixed  as  the  sum  which  they  awarded  as  dam- 
ages under  the  first  cause  of  action  an  amount  exceeding  that  asked  by 
plaintiffs,  the  trial  court  was  without  power  to  make  their  verdict  a  gen- 
eral one,  and,  by  adding  together  the  two  sums  awarded  on  the  two  causes 
of  action,  reach  a  total  which  It  deemed  justified  by  the  evidence  as  to 
both  causes  of  action. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frederick  S.  Hoffer  and  Russell  C.  Northam  against  the 
Hooven-Owens-Rentschler  Company.  From  a  judgment  for  plain- 
tiffs, and  an  order  denying  a  motion  for  new  trial  (107  Misc.  I^ep. 
383,  177  N.  Y.  Supp.  720),  defendant  appeals.  Judgment  modified, 
and,  as  modified,  affirmed,  and  order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

William  F.  Clare,  of  New  York  City  (Frederick  A.  Gill,  of  New 
York  City,  on  the  brief),  for  appellant. 

Dawson,  Merrill  &  Dawson,  of  New  York  City  (Miles  M.  Dawson, 
of  New  York  City,  of  counsel,  and  Edwin  S.  Merrill  and  R.  Blaine 
Dawson,  both  of  New  York  City,  on  the  brief),  for  respondents. 

DOWLING,  J.  This  action  is  brought  to  recover  upon  two  causes 
of  action,  both  arising  out  of  a  contract  in  writing,  bearing  date 
March  21,  1916,  whereby  defendant  gave  to  plaintiffs  the  exclusive 
agency  for  the  sale  of  its  automatic  typewriters  and  accessories  in  the 
states  of  New  York  (up  to  and  including  Albany),  New  Jersey,  and 
Connecticut,  upon  a  commission  of  30  per  cent,  on  all  sales  made  by 
plaintiffs  and  accepted  by  defendant,  with  certain  provisions  as  to 
a  division  of  commissions  in  case  a  sale  was  made  in  plaintiffs'  ter- 
ritory by  another  agent,  or  and  also  if  a  sale  was  made  by  plaintiffs 
within  the  territory  of  some  other  agent.  Plaintiffs  were  to  establish 
a  suitable  office  or  salesroom  in  New  York  City  for  the  demonstra- 
tion of  the  typewriters  and  to  carry  on  their  agency  business.  Elalx)- 
rate  provisions  were  made  for  the  conduct  of  the  agency  and  for 
what  both  parties  were  to  do  in  connection,  not  only  with  the  sales, 
but  with  the  maintenance  of  a  guaranteed  free  service  to  customers. 
Defendant  was  to  furnish  the  services  of  a  cashier  or  office  manager, 
whose  duties  were  defined,  and  was  to  do  all  the  advertising  and  fur- 
nish all  advertising  literature.  The  contract  was  to  continue  in  force 
from  year  to  year,  if  plaintiffs  complied  with  the  conditions  of  the 
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contract.  Plaintiffs  were  to  deposit  the  sum  of  $15,000  with  defend- 
ant as  evidence  of  their  financial  ability  to  conduct  the  business  of 
the  agency,  and  were  to  have  the  privilege  of  withdrawing  said  sum 
at  the  rate  of  10  per  cent,  monthly ;  if  the  contract  was  canceled  be- 
fore all  the  deposit  was  withdrawn,  defendant  agreed  to  return  any 
balance  in  its  hands..  It  was  also  provided: 

"22.  It  is  agreed  and  understood,  in  the  event  this  contract  is  terminated  by 
either  party  hereto,  that  the  said  second  party  agrees  to  make  no  claim  or 
claims  of  any  nature  whatsoever,  except  for  commissions  due  on  accepted 
sales  and  other  moneys  of  said  second  party  on  deposit  with  first  party." 

The  contract  was  terminated  on  November  1,  1916,  when,  as  the 
complaint  alleges,  the  defendant  took  possession  of  plaintiffs'  office 
and  of  their  salesmen  and  office  force. 

The  first  cause  of  action  is  to  recover  the  sum  of  $4,260,  with  in- 
terest from  November  1,  1916,  for  the  balance  due  upon  commissions 
earned  between  March  21,  1916,  and  November  1,  1916,  upon  sales 
made  within  the  territory  assigned  to  plaintiffs.  Upon  these  com- 
missions, defendant  had  paid  plaintiffs  between  said  dates  an  ag- 
gregate amount  of  $8,855.65,  and  the  complaint  alleges  that — 

"There  is  now  due  and  owing  to  the  plaintiffs  by  reason  of  the  premises  a 
large  amount  of  money,  to  wit,  four  thousand  two  hundred  and  sixty  ($4,260) 
dollars,  the  exact  amount  of  which  Is  to  the  plaintifb  unknown." 

The  prayer  for  relief  is  a  separate  one  under  this  first  cause  ol 
action,  being: 

"Wherefore  the  plaintiffs  demand  Judgment  against  the  defendant  In  the 
sum  of  four  thousand  two  hundred  and  sixty  ($4,260)  doUars,  together  with 
interest  from  the  ist  day  of  November,  1916,  besides  the  costs  and  disburse- 
ments of  the  action." 

The  second  cause  of  action  is  brought  to  recover  damages  alleged 
to  have  been  sustained  by  plaintiffs  by  reason  of  defendant's  repeated 
breaches  of  the  contract  between  March  21,  1916,  and  November  1, 
1916.  The  details  of  these  breaches  are  set  forth  at  length,  and  the 
damage  is  placed  at  the  sum  of  $25,000.  There  is  a  separate  prayer 
for  relief  on  this  second  cause  of  action,  as  follows : 

"Wherefore  the  plaintiffs  demand  Judgment  against  the  defendant  in  the 
sum  of  twenty-five  thousand  ($25,000)  dollars,  besides  the  costs  and  dis- 
bursements of  the  action." 

The  answer  of  the  defendant  contains  many  denials,  but  admits 
the  opening  of  the  agency,  and  that  typewriters  and  accessories  were 
sold  by  plaintiffs ;  that  certain  payments  were  made  to  them.  It  does 
not  deny  the  making  of  the  agreement  set  forth  in  the  complaint 
As  a  separate  defense  to  the  second  cause  of  action,  it  admits  the 
making  of  the  agreement  as  pleaded,  and  then  sets  up  that  the  agree- 
ment was  terminated  on  October  23,  1916,  upon'  written  notice  from 
plaintiff  Northam,  and  that  defendant  returned  to  him  the  balance  of 
the  sum  deposited  as  demanded,  and  thereby  was  discharged  from 
any  further  liability  under  the  agreement 

The  jury  returned  a  sealed  verdict  in  favor  of  plaintiffs  in  the 
sum  of  $5,325  upon  the  first  cause  of  action  and  in  the  sum  of  $2,000 
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upon  the  second  cause  of  action.  Defendant's  counsel  called  the  at- 
tention of  the  court  to  the  fact  that  the  complaint  demanded  judg- 
ment for  the  sum  of  $4,260  only  upon  the  first  cause  of  action,  and 
that  there  had  been  no  amendment  of  the  pleadings.  The  customary 
motion  for  a  new  trial  was  made.  The  court  reserved  decision  on 
the  motion,  as  well  as  on  a  motion  to  dismiss  the  complaint  In  deny- 
ing the  motion  the  court  said : 

'They  tthe  Jury]  accordingly  found  for  the  plaintiffs  in  the  stun  of  $5,325 
on  the  first  cause  of  action  and  for  $2,000  on  the  second.  They  thus  found 
in  two  separate /amounts  without  direction  from  the  court,  and  it  seems  to 
me  that  the  verdict  must  be  treated  in  all  respects  as  if  they  had  found  for  the 
single  sum  of  $7,825  on  both  causes  of  action,  as  they  were  at  liberty  to  have 
found.  To  consider  the  separate  amounts  apportioned  to  either  cause  of 
action  without  regard  to  the  other  would  be  taldng  liberties  with  the  verdict 
whicu  might  subvert  the  intent  of  the  jury  and  transform  a  lust  finding  into  an 
injustice.  For  who  can  doubt  that  they,  in  fixing  the  amount  on  each  cause  of 
action,  had  in  mind  the  sum  apportioned  to  the  other.  True,  they  have  award- 
ed as  conmilssions  on  the  first  count  a  sum  in  excess  of  what  the  terms  of 
the  contract  justified,  but  almost  every  bit  of  evidence  tending  to  prove  that 
cause  of  action  relatea  to  the  second  cause  of  action  also,  as  shoving  profits 
lost  through  the  breach  of  the  defendant.  If,  for  example,  they  had  disaUoweA 
the  commissions  claimed  on  certain  machines  under  the  first  count,  because 
the  actual  sales  were  not  proved  to  have  been  consummated  before  November 
1,  1916,  they  were  warranted  in  adding  a  like  amount  to  the  damages  found 
on  the  second  cause,  for  it  might  properly  be  considered  as  an  item  of  loss  on 
that  count,  since.  If  the  plaintiJGCs  had  been  permitted  to  enjoy  all  the  benefits 
of  their  contract,  and  so  to  continue  their  business  under  it,  those  sales 
would  most  probably  have  been  consummated,  and  the  commissions  realized, 
by  the  plaintiffa  The  trial  of  this  case  consumed  several  days,  and  ample 
opportunity  was  given  counsel  to  try  it  fuUy  in  their  own  way.  Had  the  ver- 
dict been  in  the  single  sum  of  $7325,  as  it  should  have  been,  there  would  hardly 
be  a  question  raised  as  to  its  reasonableness.  The  defendant  has  had  a  fair 
trial,  and  I  do  not  think  any  injustice  has  been  suffered  by  it,  so  far  as  the 
amount  of  the  verdict  is  concerned." 

[1]  I  am  of  the  opinion  that  the  testimony  warrants  a  finding  in 
favor  of  plaintiffs  to  the  extent  of  $4,260  only,  being  the  amount  for 
which  they  asked  judgment  by  their  complaint.  This  includes  com- 
missions earned  on  sales  to  (a)  Brooks  Bros.;  (b)  Cadillac  Motor 
Company ;  (c)  Douglas  Fenwich  Company ;  (d)  Hill  Publishing  Com- 
pany; (e)  David  Williams  Company;  (f)  Certified  Service;  (g) 
Thomas  A.  Edison;  (h)  American  Humane  Society — and  aggregat- 
ing $14,200.  It  excludes  the  alleged  sales  of  machines  to  Paul  Hooven 
for  use  in  plaintiffs'  territory,  the  testimony  as  to  which  would  be  in- 
sufficient in  any  event  to  warrant  a  recovery  thereof  by  plaintiffs. 
But  in  no  event  could  plaintiffs  recover  on  their  first  cause  of  action 
more  tlian  the  amount  stated  to  be  due  them  from  defendant,  and 
for  which  they  asked  judgment,  viz.  $4,260.  The  jury  specifically 
found  the  amount  which  they  awarded  to  plaintiffs  upon  this  first 
cause  of  action,  viz.  $5,325.  Their  verdict  was  not  a  general  one, 
which  would  have  left  uncertain  the  exact  apportionment  of  the  re- 
covery between  the  two  causes  of  action. 

[2]  Having  definitely  fixed  the  sum  which  they  awarded  as  dam- 
ages under  the  first  cause  of  action,  the  trial  court  was  without  power 
to  make  their  verdict  a  general  one,  and  by  adding  together  the  two 
sums  awarded  to  reach  a  total  which  it  deemed  justified  by  the  evi- 


Digitized  by 


Google 


636  182  NBW  YOBK  SUPPLSMENT  (Sup.  Ct 

dence  as  to  both  causes  of  action.  The  court  would  thus  be  substi* 
tuting  its  judgment  lor  that  of  the  jury  upon  the  facts  and  making  a 
new  verdict  for  them.  The  plaintiffs,  under  the  pleadings,  could  not 
recover  upon  the  first  cause  of  action  more  than  $4,260,  and  the  ver- 
dict thereon  must  be  reduced  to  that  amount. 

We  find  no  error  in  the  recovery  upon  the  second  cause  of  action 
to  the  extent  to  which  the  jury  awarded  damages,  viz.  $2,000. 

The  judgment  appealed  from  will  therefore  be  modified,  by  reduc- 
ing the  verdict  upon  the  first  cause  of  action  from  the  sum  of  $5,325 
to  $4,260,  the  recovery  upon  the  second  cause  of  action  in  the  sum 
of  $2,000  will  he  affirmed,  and,  as  so  modified,  the  judgment  and  the 
order  are  affirmed,  without  costs.    All  concur. 


HESSBERG  v.  MARZULLO  et  al. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  9,  1920.) 

Landlord  and  tenant  <^=>80 (3)— Renewal  subjeet  to  lettings  held  not  to  eontin- 
ne  subleases  longer  than  term  of  renewal. 

Where  the  orlgrinal  tenancy  had  terminated  by  a  conditional  limitation, 
so  that  the  underleases  had  also  terminated,  a  new  lease  to  the  original 
tenant  for  two  months  "subject  to  leases  and  lettings  now  in  force"  did 
not  constitute  an  adoption  by  the  landlord  of  the  undertenants  as  her 
tenants,  so  as  to  prevent  her  from  recovering  possession  from  the  under- 
tenants at  the  expiration  of  the  two-months  lease. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Cir- 
cuit. 

Summary  proceedings  by  Lena  Hessberg,  landlord,  against  Pas- 
quale  Marzullo,  tenant,  and  Morris  Shindler  and  others,  undertenants. 
From  that  part  of  the  final  order  dismissing  the  petition  as  against 
the  undertenants  after  trial  by  the  court  without  a  jury,  the  landlord 
appeals.  Modified,  by  awarding  premises  to  the  landlord  against 
the  undertenants,  as  well  as  against  the  tenants. 

Argued  May  term,  1920,  before  BITUR,  MULLAN,  and  WAG- 
NER, JJ. 

Wolf  &  Kohn,  of  New  York  City  (Sol.  Kohn,  of  New  York  City, 
of  counsel),  for  appellant. 

Benjamin  Koenigsberg,  of  New  York  City,  for  respondents. 

MULLAN,  J.  The  petitioner's  lease  to  Marzullo  contained  a  cov- 
enant providing  for  the  sooner  expiration  of  the  term,  by  condition- 
al limitation,  in  case  the  landlord  should  effect  a  sale  of  the  demised 
premises.  All  the  provisions  for  the  working  of  the  conditional  lim- 
itation were  scrupulously  observed,  and  the  lease  in  consequence  ex- 
pired on  December  1,  1919.  Shortly  prior  to  that  date,  and  to  serve 
no  ulterior  purpose,  the  landlord  leased  the  premises  to  Marzullo  for 
the  period  of  two  months,  commencing  on  December  1,  1919.  Mar- 
zullo refusing  to  vacate  at  the  end  of  the  term  of  the  second  lease,. 
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this  proceeding  was  instituted  to  procure  the  dispossession  pf  Mar- 
zullo  and  Marzidlo's  lessees. 

The  undertenants  concede  the  rule  that  underleases  fall  when  the 
lease  that  supports  them  falls,  but  they  urge  that  the  doctrine  of  Eten 
V.  Luyster,  60  N.  Y.  252,  applies,  basing  this  contention  upon  the  fact 
that  the  second  lease  to  MarzuUo,  whose  term  began  on  December 
1st,  contained  a  provision  to  the  effect  that  the  demise  was  made 
"subject  to  leases  and  lettings  now  in  force."  Their  argument,  which 
succeeded  below,  is  that  the  provision  referred  to  should  be  con- 
strued as  such  a  recognition  by  the  landlord  of  the  sublessees  as  to 
constitute  an  adoption  by  her  of  the  undertenants  as  her  tenants.  We 
think  it  is  very  clear  that  the  provision  in  question  gave  no  rights  to 
the  undertenants  that  they  did  not  have  before,  and  it  certainly  did  not 
bind  the  undertenants.  In  the  Eten  Case,  supra,  and  in  Ashton  Hold- 
ing Co.  V.  Levitt,  191  App.  Div.  91,  180  N.  Y.  Supp.  700,  the  land- 
lord's tenant  surrendered,  and  it  was  held  that  the  rights  of  the  un- 
dertenants during  the  term  held  by  the  original  lessee  could  not  be 
thus  cut  off.  There  is  no  such  question  here.  The  term  of  the  orig- 
inal lease  to  MarzuUo  expired  by  force  of  a  provision  in  the  lease  itself 
that  bound  MarzuIIo  and  necessarily  bound  any  one  in  possession 
under  Marzullo. 

Final  order  modified,  by  awarding  possession  of  the  premises  to  the 
landlord  as  against  the  undertenants,  as  well  as  against  the  tenant 
Marzullo,  and,  as  modified,  affirmed,  with  $25  costs  to  landlord  of 
this  appeal.    All  concur. 


LAMBBBT  V.  F.  WM.  GBBTZBN  CO.      • 

(Snpreme  Court,  Appellate  Term,  Virat  Department.  >  Jane  9,  1980.) 

Josuranee  <^=»  104— Forwarding  a^ent  held  not  required  by  contract  to  insure 
against  war  rislts. 

Where  plaiiitifTs  version  of  the  shipping  agreement  was  that  defendant* 
as  forwarding  agent,  was  to  do  all  customary  things  to  insure  the  ship- 
per's reasonable  protection,  and  defendant,  as  a  qualified  expert,  testified 
without  contradiction  that  after  the  Armistice  shipping  agents  ceased  to 
insure  against  war  risks,  a  Judgment  for  plaintiff  for  damages  caused  by 
defendant's  faUure  to  insure  against  war  risks  must  be  set  aside,  and 
complaint  dismissed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Acticm  by  Johanna  Lambert  against  the  F.  Wm.  Gcrtzen  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed  on  the  merits. 

Argued  May  term,  192Q,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

James  A.  Nolan,  Jr.,  of  New  York  City,  for  appellant. 
Lawrence  H.  Sanders,  of  New  York  City  (Stanley  M.  Lazarus,  of 
New  York  City,  of  counsel),  for  respondent. 
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MIILLAN,  J.  The  plaintiff,  desiring  to  send  a  package  of  gcJods 
to  a  person  in  Germany,  delivered  it,  in  November,  1919,  to  the 
defendant,  a  forwarding  agent,  for  shipment.  The  latter  shipped  the 
package  on  the  steamer  Kerwood,  which,  at  some  time  prior  to  De- 
cember 8,  1919,  was  sunk  near  the  Netherlands  coast  by  coming  into 
contact  with  a  floating  mine.  The  defendant  had  caused  the  plaintiff 
to  be  insured  against  ordinary  marine  hazards.  The  action  is  brought 
upon  the  theory  that  the  defendant  should  have  had  the  shipment 
covered  against  war  risks. 

It  seemes  to  be  in  effect  conceded,  for  the  purpose  of  this  appeal, 
that  the  policy  obtained  by  the  defendant  did  not  cover  against 
loss  because  of  floating  mines,  whether  or  not  that  is  properly  to 
be  deemed  a  war  risk.  The  most  that  can  be  said  of  plaintiff's  version 
of  the  shipping  agreement  was  that  defendant  was  to  do  all  custom- 
ary things  in  connection  with  the  shipment  to  insure  the  shipper's 
reasonable  protection.  The  defendant,  clearly  a  qualified  expert, 
testified  that  after  the  Armistice  shipping  agents  ceased  to  insure 
against  war  risks,  and  there  was  no  attempt  to  rebut  or  impugn  his 
testimony,  which  is  convincing  on  its  face.  It  follows,  we  think,  that 
the  defendant  did  all  that  he  was  required  to  do. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
Tnerits,  with  costs.     All  concur. 


(192  App.  Dlv.  353) 

FREDERICK  ZITTEL  &  SONS  v.  SCHWARTZ. 

(Snpreme  Court,  AppeUate  Divisioii,  First  Departoieiit    June  4,  1920.) 

1.  Contracts  ^s>i43...Constraed  M  a  i»4iole. 

In  construing  a  contract,  the  whole  thereof  must  be  read  together. 

2.  Corporations  ^==>117 — Completion  of  building  to  be  leased  to  eorporalion 

by  certain  date  held  not  of  essence  of  contract  for  sale  of  stodc. 

Where  contract  for  sale  of  stock  of  newly  organized  corporation,  to 
which  seller  agreed  to  lease  building  being  constructed,  provided  that 
substantial  completion  of  building  on  or  before  certain  date  was  of  the 
essence  of  the  agreement,  but  in  subsequent  provisions  provided  for  cor- 
poration's entry  Into  possession  and  reduction  In  rent,  If  only  partially 
completed  on  such  date,  and  for  cancellation  of  contract  at  buyer's  option, 
notice  of  which  was  to  be  sent  by  registered  mail,  if  not  completed  on  speci- 
fied subsequent  date,  buyer  was  not  entitied  to  cancel  contract  for  faU- 
ure  to  have  building  substantially  completed  on  the  prior  date,  or  at  any 
time  prior  to  the  subsequent  date. 

3.  Brokers  ^^6<K— Seller  lield  not  entitled  to  defeat  hnket^s  riglit  to  eommis- 

slons  by  eonsenting  to  cancellation  of  contract. 

Where  contract  for  sale  of  stock  gave  buyer  the  option  to  cancel  con- 
tract. If  building  to  be  leased  to  corporation  by  seller  of  stock  was  not 
completed  on  certain  date,  seller  was  not  released  from  UabiUty  to  broker, 
who  negotiated  sale,  for  commission  due  on  buyer's  payment  of  price  un 
completion  of  building,  by  consenting  to  cancellation  of  contract  prior 
to  such  date,  in  absence  of  proof  that  building  could  not  have  been  com- 
pleted on  such  date. 

^S9For  other  canaMs  sam«  topic  A  KBT-NUMBBR  in  all  Ke7-Numbered  Dlsests  t  IndexM 
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Appeal  from  Appellate  Term,  First  Department. 

Action  by  Frederick  Zittel  &  Sons  against  Louis  K.  Schwartz. 
From  a  determination  of  the  Appellate  Term,  affirming  a  judgment 
of  the  City  Court  for  plaintiff,  and  from  an  order  denying  motion 
to  set  aside  the  verdict  and  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

See,  also,  173  N.  Y.  Supp.  383. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
PAGE,  and  MERRELL,  JJ. 

J.  Robert  Rubin,  of  New  York  City  (Samuel  J.  Rosensohn  and 
Milton  Frank,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Hugo  S.  Mack,  of  New  York  City  (Williani  Kaufman,  of  New 
York  City,  of  counsel),  for  respondent 

SMITH,  J.  This  is  an  action  for  commissions  upon  the  sale  of 
the  stock  of  a  corporation,  which  involved  the  transfer  of  a  lease  of 
substantial  value.  The  case  has  been  twice  tried.  Upon  the  original 
trial  the  complaint  was  dismissed,  and  judgment  was  directed  for 
defendant  upon  the  counterclaim.  This  was  reversed  by  the  Appel- 
late Term.  173  N.  Y.  Supp.  383.  Upon  the  second  trial,  the  jury 
found  for  the  plaintiflF,  both  upon  his  cause  of  action  and  upon  the 
defendant's  counterclaim.  This*was  affirmed  by  the  Appellate  Term, 
and  from  that  affirmance  this  appeal  is  taken. 

The  defendant  Schwartz  apparently  was  the  owner  of  the  lease  up- 
on premises  known  as  219-223  West  Seventy-Second  street  in  the 
borough  of  Manhattan.  He  had  just  organized  a  corporation  known 
as>  the  WeBsmore  Garage,  Incorporated.  ^  He  had  assigned,  or  was 
about  to  Assign,  to  this  corporation  this  lease.  He  owned  all  the 
stock  of  the  corporation.  He  desired  to  sell  the  stock  of  this  corpo- 
ration, which  would  carry  the  right  of  this  lease,  and  the  plaintiff 
was  employed  for  that  purpose.  The  terms  that  he  first  named  were 
$30,000  as  a  first  payment,  and  $16,500  per  year  as  rent.  The  plain- 
tiff, acting  through  one  Allen  as  his  agent,  negotiated  with  the  Na- 
tional Garage  Company  for  this  transfer;  but  the  National  Garage 
Company  was  unwilling  to  pay  the  amount  named.  He  succeeded  in 
bringing  the  parties  together  upon  the  12th  day  of  October,  1917. 
Negotiations  were  had  between  them,  and  terms  were  thereafter 
agreed  upon  and  the  formal  contract  signed  upon  the  18th  day  of 
October.  Prior  to  that  time  Schwartz  had  a  further  talk  with  Alien, 
representing  this  plaintiff,  by  which  it  was  agreed  that  the  plaintiff 
should  receive  the  $3,000,  as  and  when  Schwartz  received  his  pay- 
ments of  the  $25,000  from  the  National  Garage  Association  as  pro- 
vided by  the  agreement.  The  National  Garage  Association  made  a 
payment  of  $7,500,  and  the  plaintiff  was  paid  $900.  Thereafter,  and 
upon  April  9,  1918,  by  agreement  between  the  National  Garage  Asso- 
ciation and  the  defendant,  the  contract  was  canceled,  and  the  defend- 
ant made  the  transfer  to  another  vendee,  which  was  accomplished 
through  another  broker,  who  received  his  commission  therefor.  The 
plaintiff  demanded  its  full  commissions  from  the  defendant,  which 
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were  refused,  and  the  defendant  demanded  of  the  plaintiff  the  return 
of  the  $900  paid  as  commissions  upon  the  first  payment  of  $7,500, 
and  this  was  refused.  At  the  time  of  the  cancellation  of  the  con- 
tract upon  April  9th,  $7,500  was  returned  by  defendant  to  the  Na- 
tional Garage  Association.  The  material  parts  of  the  contract  which 
it  is  necessary  to  consider  are  as  follows : 

"Now,  therefore,  It  is  agreed: 

"1.  The  vendor  agrees  to  and  hereby  does  sell  and  set  over  unto  the  vendee 
all  of  the  capital  stock  of  the  said  Wellsmore  Garage^  Incorporated,  under 
the  ^erms  and  conditions  hereinafter  set  forth. 

*'2.  The  vendee  hereby  agrees  to  pay  fOr  said  stock  Iwenty-flve  thousand  ddl* 
lars,  payable  as  follows : 

"Seventy-five  hundred  dollars  in  cash,  upon  the  execution  of  this  agreement* 
receipt  whereof  is  hereby  acknowledged. 

"Eighty-five  hnndred  dollars — forty-two  hundred  fifty  dollars  upon  the 
occupancy  of  the  vendee  of  such  giarage  building,  and  forty-two  hundred  fifty 
dollars  upon  the  substantial  completion,  of  said  building.  In  the  event  that  the 
building  is  substantially  completed  prior  to  March  15,  1018,  then  the  sum  of 
eighty-five  hundred  dollars  shall  be  paid  upon  the  occupancy  of  the  said 
garage  by  the  Wellsmore  Garage,  Incorporated,  or  the  vendee  hereunder. 

"One  note  for  two  thousand  dollars,  with  interest  at  6  per  cent.,  payable 
six  months  after  the  said  garage  is  substantially  completed  and  delivered  to 
the  said  Wellsmore  Garage,  Incorporated; 

*'One  note  for  two  thousand  dollars,  with  interest  at  6^  per  cent.,  payable 
twelve  months  after  the  said  garage  has  been  substantially  completed  and  de- 
livered to  the  said  Wellsmore  Garage,  Inoorporated ; 

"One  note  for  twenty-five  hundred  dollars,  with  interest  at  6  per  cent.,  pay- 
able two  years  after  the  said  garage  has  been  substantially  completed  and 
delivered  to  ihe  Wellsmore  Garage,  Incorporated;   and 

"One  note  for  twenty-five  hundred  dollars,  with  interest  at  6  per  cent.,  pay- 
able three  years  after  the  said  garage  has  been  substantially  completed  and 
delivered  to  the  Wellsmore  Garage,  Incorporated. 

''3.  It  is  understood  and  agreed  that,  until  the  completion  of  said  buUdinS 
and  the  payments  to  be  made  hereunder,  the  said  stock  of  the  Well&more  Gar- 
age, Incorporated,  sold  and  set  over,  as  provided  in  paragraph  1  herein,  shall 
be  assigned  in  blank  by  the  vendee  and  held  by  the  vendor  as  collateral 
security  for  the  payment  of  the  aforesaid  sums,  to  be  returned  to  the  vendee 
ui)on  the  payment  of  the  last  note  required  to  be  paid  hereunder. 

"4.  It  is  understood  and  agreed  that  substantial  completion  of  said  buUdlng 
on  or  before  March  15,  1918,  is  of  the  essence  of  this  agreement. 

"In  the  event  that  said  building  Is  not  substantially  completed  by  the  15th 
day  of  March,  1918,  but  is  sufficiently  completed  for  partial  occupancy,  then 
and  in  that  event  the  vendor  agrees  that  the  Wellsmore  Garage,  Incorporated, 
may  enter  into  possession,  and  thereupon  shall  receive  a  reduction  in  rent  from 
the  15th  day  of  March,  1918,  to  the  15th  day  of  July,  1918,  of  six  hundred 
eighty-seven  and  '^/loo  dollars  per  month;  but  from  the  15th  day  of  July, 
1018,  during  the  life  of  said  lease,  full  rent  shall  be  paid. 

"5.  It  is  understood  and  agreed  that,  in  the  event  that  the  said  garage  build- 
ing is  not  substantially  completed  by  the  10th  day  of  July,  1918,  then,  at  the 
option  of  the  vendee,  this  contract  may  be  canceled  and  all  the  moneys  paid 
hereunder  to  the  vendor  shall  be  repaid,  and  the  stock  transferred  to  the 
vendee  shall  be  and  become  the  property  of  the  vendor.  Written  notice  of  the 
exercise  of  said  option  must  be  sent  by  registered  mall  on  the  said  10th  day  of 
July,  1918." 

On  March  15th  the  building  was  not  substantially  completed.  The 
National  Garage  Company  claimed  its  right  to  cancel  the  contract 
at  that  time,  which  right  was  recognized  by  the  defendant.  The 
building  and  garage  apparently  was  not  being  constructed  by  the 
defendant;  but  by  a  third  party,  so  that  there  is  no  question  as  to 
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any  fault  on  the  defendant's  part  in  not  havinp^  the  building  substan- 
tially completed  on  March  15th. 

The  claim  of  the  plaintiff  is  that  this  contract  gave  the  right  of 
cancellation  only  upon  July  10th,  in  default  of  substantial  completion 
of  the  garage  at  that  time,  and  that  the  cancellation  upon  April  9th 
was  a  voluntary  act  on  the  part  of  the  defendant,  which  cannot  de- 
feat the  plaintiff'^  right  to  commissions. 

The  contention  of  the  defendant  is  that  under  this  contract  the 
substantial  completion  of  this  building  upon  March  15th  was  made 
of  the  essence  of  the  contract,  and,  because  of  the  fact  that  the 
garage  was  not  substantially  completed  upon  March  15th,  the  defend- 
ant's act  in  canceling  the  contract  was  not  a  voluntary  act,  but  was 
only  an  acquiescence  in  the  legal  demand  of  the  National  Garage 
Company,  and  that,  under  the  plaintiff's  contract  to  receive  the  12 
per  cent,  commission  only  upon  the  payments  as  made,  the  plaintiff 
has  established  no  cause  of  action. 

[1-3]  The  main  question  to  be  determined  is  the  construction  of 
this  contract.  The  provision  is  that  the  building  shall  be  substantially 
completed*  upon  March  15,  1918,  and  that  is  declared  to  be  of  the 
essence  of  this  agreement.  If  this  provision  stood  alone  in  the  con- 
tract, there  is  no  question  that  the  failure  of  substantial  completion 
upon  March  15th  would  justify  the  National  Garage  Company  in  can- 
celling the  contract.  While  there  is  no  proof  in  the  case  to  the  ef- 
fect that  the  building  was  not  substantially  completed  upon  that 
date,  that  fact  is  assumed  throughout  the  case,  and  neither  the  plain- 
tiff nor  the  defendant  can  now  question  it.  But  the  whole  contract 
must  be  read  together.  The  subsequent  provisions  of  the  contract, 
providing  for  the  entering  into  possession  and  the  reduction  of  rent 
if  the  building  be  not  substantially  completed  by  the  15th  day  of 
March,  and  the  specific  provision  that,  if  the  building  be  not  substan- 
tially completed  upon  the  10th  day  of  July,  1918,  then,  at  the  option 
of  the  vendee,  the  contract  may  be  canceled,  and  all  moneys  paid 
thereon  to  be  repaid,  and  the  stock  transferred  to  the  vendee  to  be- 
come the  property  of  the  vendor,  and  the  specific  provision  requir- 
ing written  notice  of  the  option  to  cancel  the  contract  to  be  sent  by 
registered  mail  on  said  10th  day  of  July,  1918,  to  my  mind  largely 
impairs  the  force  of  the  provision  earlier  in  the  contract  that  the 
substantial  completion  upon  March  15th  is  of  the  essence  of  the  con- 
tract. There  is  no  provision  that  the  contract  may  be  canceled  if  the 
building  be  not  substantially  completed  upon  that  date,  while  the  later 
provision  specifies  the  right  of  cancellation  if  it  be  not  substantiallv 
completed  on  July  10th.  Meantime  the  National  Garage' Company 
could  occupy  the  building,  if  it  were  in  shape  to  be  occupied,  at  a 
reduced  rent.  These  alternative  provisions  would  seem  to  nullify 
the  earlier  provision  in  the  contract  that  the  completion  upon  March 
15th  was  of  the  essence  of  the  contract,  and  the  cancellation  of  the 
lease  by  agreement  with  the  defendant  upon  April  9th  was  not  a 
cancellation  authorized  by  the  contract.  Perchance  by  July  10th, 
when  the  right  of  cancellation  is  specifically  given,  the  building 
might    have    been    substantially    completed,    so    that    the    National 
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Garage  Company  would  have  been  without  the  right  to  cancel  the 
contract.  There  is  no  proof  in  the  case  as  to  the  condition  of  the 
building  at  the  time  of  the  cancellation.  It  might  perhaps  have  been 
shown  by  the  defendant  that  the  building  was  in  such  a  state  of  com- 
pletion that  it  would  have  been  impossible  to  have  substantially  com- 
pleted the  same  by  July  10th.  In  that  case,  in  my  judgment,  the  de- 
fendant would  have  been  authorized  to  have  consented  to  the  cancella- 
tion of  the  contract  at  any  time  before  July  10th,  and  this  would  not 
have  amounted  to  a  voluntary  cancellation.  Without  such  proof  in 
the  case,  however,  no  justification  is  shown  to  the  defendant  to  con- 
sent to  the  cancellation  of  this  contract  upon  April  9th,  and  the  giving 
of  such  consent  must  be  deemed  to  have  been  a  voluntary  act,  which 
would  not  deprive  the  plaintiff  of  his  right  to  commissions. 

The  fact  that  the  defendant  had  other  negotiations  pending  early 
in  April  for  the  transfer  of  the  property  to  another  vendee  may  or 
may  not  give  color  to  the  consent  given  to  the  cancellation  of  this 
contract  upon  April  9th.  It  is  for  the  defendant  to  show  the  legal 
right  of  the  National  Garage  Company  to  the  cancellation  at  that 
time  before  it  can  defeat  the  plaintiff's  right  to  the  commissions  stip- 
ulated, and  no  such  proof  is  given. 

It  is  unnecessary  to  cite  authorities  to  the  proposition  that  if  a 
vendor  voluntarily  releases  a  vendee  from  his  contract,  which  might 
have  been  enforced,  the  broker  of  the  vendor  may  recover  his  com- 
missions. To  defend  against  the  broker's  claim,  the  vendor  must  at 
least  show  that  his  consent  to  the  cancellation  of  tlie  contract  was  a 
consent  to  a  legal  right  in  the  vendee.  Colvin  v.  Post  Mortgage  & 
Land  Co.,  225  N.  Y.  510,  122  N.  E.  454;  Duclos  v.  Cunningham,  102 
N.  Y.  678,  6  N.  E.  790;  Condict  v.  Cowdrey,  139  N.  Y.  280,  34  N. 
E.  781. 

Under  this  construction  of  the  contract,  it  becomes  immaterial  ta 
consider  the  legal  effect  of  the  claimed  alteration  in  the  brokerage 
contract  made  either  before  or  after  the  consummation  of  the  contract 
between  the  defendant  and  the  National  Garage  Company. 

Upon  the  facts  as  shown,  the  plaintiff  is  entitled  to  his  commission, 
and  this,  of  necessity,  is  a  complete  answer  to  the  defendant's  counter- 
claim. 

The  determination  should  therefore  he  affirmed,  with  costs.  All 
concur. 
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TOBIAS  V.  LYNCH. 

(Supreme  Court,  Appellate  DiTlsion,  Second  Department    May  21>  1920.) 


1.  Frauds,  statute  of  «=»107(2)— Land  caontract  must  contain  names  of  both 

vendor  aiid  purchaser. 

Under  the  fitatute  of  frauds,  land  contract,  to  be  spedflcally  enforced, 
must  contain  the  names  of  both  vendor  and  purchaser. 

2.  Frauds,  statute  of  ^=»107(1) — ^Land   contract  held  not  insufficient,  as 

failing  to  disclose  which  party  was  vendor. 

Land  contract,  containing  names  of  both  vendor  and  purchaser,  was 
not  insufficient  under  the  statute  of  frauds,  because  of  failure  of  contract 
to  disclose  on  its  face  which  party  was  vendor  and  which  was  purchaser, 
since  it  can  be  established  by  parol  evidence. 

8.  Evidence  <e»448— Parol  evidence  admisribie  to  establish  meaning  of  writ- 
ten contract. 

No  terms  can  be  added  to  a  contract  by  parol  evidence;  but,  when 
there  is  a  question  of  the  application  of  the  writing,  the  facts  and  circum- 
stances within  the  ]pK>wiedge  of  the  parties  when  the  writing  was  made 
may  be  disclosed,  not  to  vary,  but  to  establish,  its  meaning. 

4.  Frauds,  statute  of  ^»113  (3) —Memorandum  of  land  cootrael,  not  fixing 

tfane  for  closing  of  deal,  held  sufficient. 

Memorandum  of  land  contract,  not  fixing  the  time  for  closing  of  the 
deal,  was  not  insufficient  under  the  statute  of  frauds,  notwithstanding 
stipulation  of  parties  as  to  the  time  thereof,  since  a  parol  stipulation  could 
not  vary  the  terms  of  the  contract  which  in  absence  of  provision  in  regard 
to  closing,  was  to  be  closed  within  a  reasonable  time. 

5.  Frauds,  statute  of  <6c=»ll3(l)— Memorandum  most  Indiide  all  icma  of  eon- 

tract. 

In  order  to  satisfy  the  statute  of  frauds,  the  note  or  memorandum  must 
include  all  the  terms  of  the  contract  whidi  the  parties  made. 

6.  Vendor  and  purcliaser  ^^75--Contract  to  be  dosed  within  reasonable  time, 

In  absence  of  provision  relating  thereto. 

In  the  absence  of  a  provision  in  land  contract  as  to  time  for  closing  of 
deal,  the  law  provides  that  the  contract  shall  be  closed  within  a  reason- 
able time. 

Appeal  from  Kings  County  Court. 

Action  by  Edward  Tobias  against  Annie  E.  Lynch.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

J.  Nathan  Helfat,  of  New  York  City,  for  appellant 
Herman  S.  Bachrach,  of  Brooklyn,  for  respondent. 

BLACKMAR,  J.  The  judgment  might  well  be  affirmed  without 
comment,  except  that  so  many  cases  are  coming  before  us  in  which 
vendors  are  resisting  specific  performance  of  their  contracts  for  the 
sale  of  land  on  the  defense  of  the  statute  of  frauds  that  we  think  a 
consideration  of  the  points  raised  in  this  case  may  not  be  out  of  place. 

The  contract  is  as  follows: 

^ssFor  other  cases  see  same  topic  a  KB7-NUMBBR  In  all  Kej-Numbered  Dlcests  a  Indexes 
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''May  8,  19X0. 
"Agreement  between  Mrs.  Annie  E.  Lynch  and  Edward  Tobias  for  sale  ot 
house  No.  1142  E.  13th  St.,  Bklyn  sale  price  $4,250  subject  to  1st  of  *3,000  and 
lease  to  Sam  J.  Heines  expiring  May  1st,  1920.    Deposit  50.00.       • 

"Annie  B.  Lynch. 
"Bdw.  Tobias." 

[1]  The  memorandum  contains  the  names  of  both  parties  to  the 
contract,  but  does  not  disclose  which  is  seller  and  which  purchaser, 
and  for  this  reason  the  appellant  claims  that  the  statute  of  frauds  is 
not  satisfied.  No  doubt  both  names  must  appear.  The  reason  is 
clearly  stated  by  Chief  Justice  Mansfield  in  Champion  v.  Plummer, 
1  Bos.  &  P.  (N.  R.)  252.    He  said: 

"How  can  that  be  said  to  be  a  contract,  or  memorandum  of  a  contract, 
which  does  not  state  who  are  the  contracting  parties?  By  this  note,  it  does 
not  at  all  appear  to  whom  the  goods  were  sold.  It  would  prove  a  sale  to  any 
other  person  as  well  as  to  the  plaintiffs." 

In  this  state  the  rule  has  been  pushed  further,  so  that,  even  if  sign- 
ed by  an  agent,  the  principal's  name  must  appear.  Mentz  v.  New- 
witter,  122  N.  Y.  491,  25  N.  E.  1044,  11  L.  R.  A.  97,  19  Am.  St.  Rep. 
514.  The  extension  of  the  rule,  however,  does  not  appear  to  hold  in 
England.  Newell  v.  Radford,  L.  R.  3  C.  P.  52.  For  an  application  of 
the  rule,  see  Grafton  v.  Cummings,  99  U.  S.  100,  25  L.  Ed.  366; 
Lincoln  v.  Erie  Preserving  Co.,  132  Mass.  129;  Nichols  v.  Johnson, 
10  Conn.  192;  Calkins  v.  Falk,  1  Abb.  Dec.  291.  Contra,  Salmon 
Falls  Manufacturing  Co.  v.  Goddard,  14  How.  446,  14  L.  Ed.  493. 
However,  the  decision  last  cited  was  by  a  divided  court,  and  the  deci- 
sion of  the  majority  was  questioned  and  it  seems  to  me  practically 
overruled  in  Grafton  v.  Cummings,  supra.  The  reason  upon  which 
this  rule  is  founded  is  that,  unless  the  names  of  both  parties  appear, 
the  contract  may  be  foisted  upon  any  one  by  perjury,  which  is  the  very 
thing  that  the  statute  of  frauds  was  enacted  to  prevent. 

[2]  But  in  the  case  at  bar  the  memorandum  names  both  seller  and 
buyer  and  is  signed  by  both.  It  is  not,  therefore,  within  the  reason 
of  the  rule  established  in  the  above-cited  cases.  In  this  respect  it 
literally  complies  with  the  statute.  The  memorandum  is  subscribed 
by  the  grantor.  The  suggested  difficulty  is  that  the  memorandum 
does  not  on  its  face  disclose  which  of  the  two  subscribers  is  the 
grantor.  The  question,  therefore,  is  not  so  much  as  to  the  statute  of 
frauds  as  to  the  application  of  the  maxim  "Id  certum  est  quod  certum 
reddi  potest." 

[3]  No  terms  can  be  added  to  a  contract  by  parol  evidence,  and 
I  apprehend  the  same  rule  applies  to  the  note  or  memorandum.  But 
when  it  is  a  question  of  the  application  of  the  writing,  the  facts  and 
circumstances  within  the  knowledge  of  the  parties  when  the  writing 
was  made  may  be  disclosed,  not  to  vary,  but  to  establish,  its  meaning. 
Evidence  of  such  facts  and  circumstances  would  show  which  of 
the  two  parties  was  the  owner  of  the  property,  and  then  would  be 
determined  which  is  the  vendor.  There  is  one  case  directly  in  pcfint. 
Newell  V.  Radford,  supra.  In  that  case  there  was  a  memorandum  of 
the  sale  of  flour.     Both  parties  were  named,  but  it  did  not  appear 
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which  was  seller  and  which  was  buyer.  Parol  evidence  was  admit- 
ted that  one  was  a  flour  dealer  and  the  other  a  baker.  The  principle 
has  been  applied  to  determine  the  location  and  identity  of  the  property 
which  is  the  subject  of  the  sale.  Miller  v.  Tuck,  95  App.  Div.  134, 
88  N.  Y.  Supp.  495;  Morrison  v.  Brenmohl,  137  App.  Div.  4,  122 
N.  Y.  Supp.  81.  In  this  case  it  was  shown  by  stipulation  that  de- 
fendant was  the  vendor.  The  ambiguity  of  the  meinorandum  wa^ 
therefore  completely  removed. 

[4,  5]  The  appellant  also  claims  that  the  memorandum  is  insuffi- 
cient, because  it  omits  that  part  of  the  agreement  which  fixes  a  date 
for  the  closing  of  the  title  and  the  payment  of  the  consideration.  It 
is  unquestionably  the  law  of  this  state  that,  in  order  to  satisfy  the  re- 
quirements of  the  statute  of  frauds,  the  note  or  memorandum  must 
,  include  all  the  terms  of  the  contract  which  the  parties  made.  Brauer 
v.  Ocean  Steamship  Navigation  Co.,  178  N.  Y.  339,  70  N.  E.  863 ; 
Drake  v.  Seaman,  97  N.  Y.  230;  Ward  v.  Hasbrouck,  169  N.  Y.  407, 
62  N.  E.  434.  The  contract  is  one  thing,  and  the  written  evidence  re- 
quired by  the  statute  of  frauds  quite  another.  The  statute  is  satisfied 
by  a  note  or  memorandum  of  the  contract  which  was  actually  made 
by  the  parties.  If  any  of  the  terms  of  such  contract  are  omitted  from 
the  memorandum,  the  statute  is  not  satisfied  and  the  contract  is  void. 
The  rule,  therefore,  has  been  asserted  that  parol  evidence  of  the 
terms  of  an  oral  contract  may  be  admitted  to  show  that  the  memoran- 
dum lacks  one  of  the  terms  agreed  on.  Pitts  v.  Beckett,  13  M.  &  W. 
743.    So  it  is  said  in  Benjamin  on  Sales,  §  209: 

"On  the  same  principle,  parol  evidence  is  admissible  for  tlie  purpose  of  show- 
ing that  the  written  paper  is  not  a  note  or  memorandum  of  the  antecedent  parol 
agreement,  but  only  of  part  of  it,  and  the  decisions  are  quite  in  accordance  with 
this  view." 

It  seems  to  me  that  this  doctrine  opens  the  door  to  frauds  of  the 
same  character  that  the  statute  was  enacted  to  prevent.  I  see  no  reason 
why  the  rule,  which  prohibits  parol  evidence  to  vary  a  written  con- 
tract, should  not  be  applied  to  the  note  or  memorandum  in  writing. 
If  it  is  complete  on  its  face,  the  doctrine  set  forth  in  the  foregoing  ex- 
tract from  Benjamin  on  Sales  would  permit  one  of  the  parties  to 
escape  from  his  contract  by  testifying  that  it  contained  a  provisicm 
not  present  in  the  memorandum.  I  cannot  find  that  the  rule  has  been 
adopted  in  this  state.  In  Davis  v.  Shields,  26  Wend.  341,  this  ques- 
tion was  not  considered.  The  case  proceeded  on  the  assumption  that 
a  clause  in  the  antecedent  parol  contract  was  omitted  from  the  mem- 
orandum and  the  memorandum  was  therefore  insufficient.  It  does 
not  appear  that  this  was  established  by  parol  evidence.  In  Wright  v. 
Weeks,  25  N.  Y.  153,  it  appeared  on  the  face  of  the  memorandiun 
that  specified  terms  were  omitted. 

However,  the  decision  of  this  question  is  not  relevant  fo  the  case 
at  bar.    The  fourth  paragraph  of  the  complaint  is  as  follows: 

**That  the  balance  of  the  purchase  price,  to  wit,  the  sum  of  $1,200,  was  to  be 
paid  on  the  closing  of  the  title,  and  that  said  title  was  set  for  closing,  at  the 
option  of  the  plaintiff  herein,  at  any  time  before  the  1st  day  of  June,  1919." 
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The  decision  of  die  court  contains  a  finding  in  the  same  words.  If 
this  was  an  allegation  and  finding  that  one  of  the  terms  of  the  ante- 
cedent contract  fixed  the  time  for  closing,  and  the  payment  of.  the 
balance  of  the  purchase  price,  then  the  contract  is  void,  because  the 
memorandum  did  not  contain  all  its  terms.  As  the  cases  above  cited 
decide,  all  the  terms  of  the  contract  must  be  found  in  the  note  or 
memorandum.  But  I  am  not  prepared  to  say  that  such  is  necessarily 
the  meaning  of  the  allegation  and  finding. 

[8]  The  memorandum  did  not  fix  the  time  for  closing,  and  in  the 
absence  of  such  provision  the  law  provides  that  the  contract  shall  be 
closed  within  a  reasonable  time.  It  will  be  noted  that  neither  the 
quoted  paragraph  of  the  complaint  nor  the  finding  states  that  this 
was  one  of  the  terms  of  the  contract,  although  we  find  that  explicit 
allegation  in  the  second  and  third  paragraphs.  Neither  does  the 
stipulation  on  which  the  finding  was  founded  indicate  that  this  was  one 
of  the  terms  of  the  contract.  There  was  no  independent  proof  of 
an  antecedent  contract ;  the  contract  was  proved  by  the  writing  only ; 
a  parol  stipulation  could  not  vary  it.  Under  the  case  as  presented,  we 
must  assume  that  the  paper  writing  was  the  contract.  The  con- 
temporaneous stipulation  was  not  competent  to  modify  the  contract, 
which  remained  as  the  law  made  it — a  contract  to  be  performed  with- 
in a  reasonable  time ;  and  the  tender  of  the  purchase  price  was  made 
in  a  reasonable  time.  Long  v.  Millar,  4  C.  P.  Div.  450;  Morrison  v. 
Brenmohl,  supra. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


FORSUAW  V.  HATHAWAl^. 

(Supreme  Court,  Appellate  Term,  Second  Department    May  Term,  1920.) 

L  Landlord  and  tenant  €=»190  (2) -^Partial  eviction  relieves  tenant  from 
liabUlty  for  rent. 

Where  there  has  been  a  partial  eviction  by  the  landlord,  the  tenant  can- 
not be  required  to  pay  rent. 

2.  Landlord  and  tenant  <$=»  190 (2)— Tenant  cannot  bold  part  of  premises  and 
refuse  to  pay  rent  because  entire  premises  not  delivered. 

Where  a  landlord  demised  two  buildings,  but  failed  to  put  the  tenant 
in  possession  of  one,  the  tenant,  who  entered  under  the  lease,  cannot  hold 
possession  of  the  single  building  and  at  the  same  time  refuse  to  pay  rent, 
on  the  theory  of  partial  eviction,  for  it  would  seem  that  no  one  could  l>e 
evicted  from  something  which  he  had  never  x>ossessed,  and  furthermore 
the  tenant  has  other  remedies,  and  might  have  elected  either  to  refuse  to 
take  possession  under  the  lease  and  sue  for  damages,  or  might  have 
sought  an  apportionment  of  rent.  \^ 

8.  Landlord  and  tenant  ^=>129(1) — ^Rights  of  tenant  on'  failure\f  landlord  to 
deliver  part  of  premises  stated.  } 

Where  a  landlord  fails  to  deliver  possession  of  part  of  demised  premis- 
es, the  tenant  may  elect  to  refuse  to  accept  possession  of  any  part,  and 
recover  damages,  or  he  may  accept  possession  of  part,  and  bring  action  to 
have  the  rent  apportioned,  or  for  damages,  or  defend  an  action  for  rent  or 
to  dispossess  him,  on  the  ground  that  he  is  entitled  to  an  apportionment  of 
rent  or  damages. 

^=»For  other  cases  see  same  topic  A  KE7-NUMBER  In  all  Key-Numbered  Digeets  a  TDdexes 
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4.  Landlord  and  tenant  ^=^295  (3) —Damages  or  apportionment  of  rrat  becaose 
part  of  premises  not  delivered  must  be  pleaded. 

Where,  on  the  failure  of  the  landlord  to  put  him  in  possession  of  all 
the  demised  premises,  the  tenant  entered,  but  refused  to  pay  the  rent 
reserved,  and  the  landlord  brought  prooeedings  to  dispossess,  the  tenant 
is  not  entitled  to  damages  or  an  apportionment  of  the  right,  unless  by  his 
pleadings  he  seeks  the  same. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Seventh  Dis- 
trict 

Proceedings  by  William  J.  Forshaw,  landlord,  .against  Henry  T. 
Hathaway,  tenant.  From  a  final  order  awarding  the  landlord  pos- 
session, the  tenant  appeals.     Affirmed. 

Argued  May  term,  1920,  before  CROPSEY,  CLARK,  and  KEL- 
BY,JJ. 

Joseph  Fried,  of  New  York  City,  for  appellant. 
James  A.  Sheehan,  of  Brooklyn,  for  respondent 

CROPSEY,  J.  The  respondent  made  a  lease  of  two  buildings. 
This,'  with  his  consent,  was  assigned  to  the  appellant  before  the  term 
began.  When  the  appellant  became  entitled  to  possession,  he  could 
obtain  but  one  of  fhe  buildings ;  the  other  being  occupied  by  another 
tenant  claiming  the  right  to  remain  for  an  additional  year.  The  re- 
spondent did  not  succeed  in  removing  the  other  tenant,  and  the  ap- 
pellant took  possession  of  the  one  building  that  was  available.  He  had 
paid  one  month's  rent  in  advance  and  before  the  term  was  to  begin. 
After  he  was  in  possession  of  the  one  building,  he  refused  to  pay  any 
additional  rent.  This  proceeding  was  then  started  to  dispossess  him 
for  failing  to  pay  four  months'  rent  at  the  rate  specified  in  his  lease. 
The  appellant  has  never  obtained  possession  of  the  other  building. 

In  his  answer  appellant  does  not  plead  any  counterclaim  for  dam- 
ages, nor  does  he  seek  or  claim  to  be  entitled  to  an  apportionment  of 
the  rent.  Upon  the  trial  it  was  conceded  that  the  appellant  had 
offered  to  pay  the  rent  for  the  one  building  which  he  occupied,  and 
that  the  respondent  refused  to  afccept  it.  The  lease  did  not  fix  sep- 
arate amounts  for  each  building.  It  rfierely  fixed  the  rent  for  two 
buildings  at  a  stated  figure.  The  question  is  merely  one  of  law,  and 
there  are  authorities  that  support  the  conflicting  contentions  of  the 
appellant  and  respondent. 

[1-3]  The  appellant  claims  that  he  has  been  evicted  from  a  portion 
of  the  premises,  and  hence  is  not  obliged  to  pay  any  rent.  That  this 
is  the  rule  where  there  has  been  an  actual  partial  eviction  by  the  act 
of  Ae  landlord  is  not  disputed.  Fifth  Avenue  Building  Co.  v.  Kem- 
ochan,  221  N.  Y.  370,  373,  117  N.  E.  579.  The  question  is  whether 
the  admitted  facts  constitute  an  eviction,  and,  if  they  do  not,  whether 
the  same  rule  applies  as  though  there  had  been  such  an  eviction.  It 
would  seem  to  be  plain  that  no  one  could  be  evicted  from  something  • 
of  which  he  had  never  been  possessed.  Merely  refusing  to  put  one 
in  possession  of  premises,  which  under  agreement  he  was  entitled  to, 

^ssFor  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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is  not  an  eviction.  Vanderpool  v.  Smith,  4  Abb.  Dec.  461,  464;  Ethe- 
ridge  v.  Osbom,  12  Wend.  S29,  532.  See,  also.  Diamond  v.  BoUt, 
174  N.  Y.  Supp.  642. 

So  the  decision  here  depends  upon  whether  the  same  rule  is  ap- 
plicable where  the  landlord  has  failed  to  put  the  tenant  in  possession 
of  the  entif-e  leased  premises,  as  where  there  has  been  an  actual  evic- 
tion by  the  landlord  from  a  portion  of  them.  That  the  same  rule 
does  not  apply,  and  that  where  the  landlord  merely  fails  to  put  the  ten- 
ant in  possession  of  a  portion  of  the  premises,  and  the  tenant  accepts 
possession  of  the  remainder,  he  may  be  sued  for  the  entire  rent  or 
dispossessed  for  its  nonpayment,  see  O'Brien  v.  Smith,  59  Hun,  624,  13 
N.  Y.  Supp.  408,  affirmed  129  N.  Y.  620,  29  N.  E.  1029;  Smith  v.  Bar- 
ber, 96  App.  Div.  236,  89  N.  Y.  Supp.  317.  That  under  such  circum- 
stances the  landlord  may  neither  recover  his  rent  nor  dispossess  his 
tenant,  see  Lawrence  v.  French,  25  Wend.  443,  affirmed  7  Hill,  519, 
approved,  though  only  in  dictum,  in  Christopher  v.  Austin,  11  N.  Y. 
216,  218;  Sullivan  v.  Schmitt,  93  App.  Div.  469,  87  N.  Y.  Supp.  714. 

In  this  conflict  in  the  cases,  the  decision  here  must  be  determined 
by  principle  and  upon  sound  reasons.  The  reason  underlying  the  de- 
cisions holding  that  a  landlord,  who  has  evicted  a  tenant  from  a  pdrtion 
of  the  premises,  may  not  recover  the  rent  or  the  possession  of  the 
property  for  its  nonpayment,  is  that  the  landlord  is  no't  permitted  to 
apportion  his  own  wrong.  Having  by  his  wrongful  act  taken  from  the 
possession  of  the  tenant  a  portion  of  the  demised  premises,  he  cannot 
ask  the  tenant  to  live  up  to  the  terms  of  the  letting,  nor  can  he  seek 
an  apportionment  of  the  rent.  But-  this  reason  has  no  force  or  ap- 
plication, where  the  tenant  has  never  been  in  possession,  and  the  land- 
lord has  not  taken  anything  from  his  possession. 

If  a  landlord  fails  to  give  to  his  tenant  possession  of  all  that  the 
letting  calls  for,  the  tenant  is  not  obliged  to  accept  any  portion  of 
the  premises.  He  may  refuse  to  accept  only  a  part,  and,  if  he  does  so, 
the  landlord  could  not  compel  him  to  pay  any  rent,  and  the  tenant 
would  have  an  action  against  him  for  his  damages.  If,  however,  a 
tenant,  knowing  he  cannot  get  possession  of  all  the  property,  accepts 
possession  of  a  portion  of  it,  he  is  not  put  in  that  position  through  any 
wrongful  act  of  the  landlord.  The  tenant  has  the  option  of  refusing 
to  take  a  portion  of  the  premises,  or  of  taking  the  portion. of  which 
he  can  have  possession.  Electing  to  do  the  latter,  he  takes  it  only 
under  his  lease,  and  so  obligates  himself  to  comply  with  its  terms. 
This  makes  him  liable  for  the  rent  called  for  by  the.  lease,  and  if  he 
fails  to  pay  that  he  may  be  sued  for  it  or  dispossessed. 

Under  this  holding  the  tenant  is  not  prejudiced.  He  has  his  elec- 
tion, as  has  been  stated;  and  if  he  chooses  to  accept  possession  of 
a  portion  of  the  premises  he  has  the  right  to  bring  an  action  to  have 
the  rent  apportioned  (Duhain  v.  Mermod  Jaccard  &  King  J.  Co.,  211 
N.  Y.  364,  ,105  N.  E.  657,  Ann.  Cas.  19150,  404),  or  to  recover  his 
damages  arising  from  the  landlord's  failure  to  give  him  possession  of 
the  whole  property  as  agreed,  and  if  he  is  sued  for  nonpayment  of 
the  rent  or  a  proceeding  to  remove  him  from  the  property  is  based 
thereon  he  may  defend  on  the  ground  that  he  is  entitled  to  an  ap- 
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portionment  or  to  damages  for  the  landlord's  breach  of  the  agree- 
ment.  -In  this  way  the  tenant's  rights  are  fully  protected. 

[4]  Oil  the  other  hand,  if  the  contention  of  the  appellant  is  sustain- 
ed, the- tenant  may  remain  in  a  portion  of  the  premises  without  paying 
any  rent,  and  the  landlord  can  neither  recover  the  rent  nor  posses- 
sion  of  the  property.  Here  the  tenant  did  not  seek  either  an  ap- 
portionment of  his  rent  or  damages  for  breach  of  the  landlord's  agree- 
ment This  not  being  pleaded,  he  had  no  defense  to  the  proceed- 
ing. Cushman  &  Co.  v.  Ballow  &  Co.,  174  App.  Div.  236,  239,  160 
N.  Y.  Supp.  1060.  We  think  the  failure  of  the  landlord  to  give  pos- 
session to  his  tenant  of  the  entire  property,  where  the  tenant  accepts 
possession  of  a  portion  of  it,  is  not  an  eviction,  nor  the  equivalent 
thereof,  and  that  the  cases  holding  that  under  such  circumstances  the 
tenant  is  obligated  to  pay  the  rent  agreed  upon  state  the  correct  rule. 
Such  a  disposition  will  not  prevent  the  appellant  from  asserting  his 
claim  for  damages  arising  from  the  landlord's  breach  of  his  agree- 
ment. 

Order  affirmed,  with  costs^^ 

CLARK  and  KELBY,  JJ.,  concur. 


(192  App.  Diy.  114) 

LBTZTEB  V.  OCEAN  ELECTRIC  RT.  CO.. 

(Supreme  Court,  Appellate  Division,  Second  Department.   May  21, 1020.) 

1.  Railroads  ^=^^50  (6) — ^Nef^llgence  in  operating  eleetric  car  held  for  Jury. 

In  an  action  for  Injuries  to  an  automobile  driver,  struck  by  an  electric 
car  at  a  crossing  after  he  had  stopped  on  the  track  to  avoid  collision  with 
a  car  approaching  on  another  track,  whether  the  motorman,  knowing 
that  the  crossing  gates  were  not  working,  was  negligent,  held  a  question 
for  the  Jury. 
t.  Railroads  ^^350(13) — Contributory  negligence  of  automobile  driver  held 
for  jury. 

In  an  actl<Hi  for  injury  to  an  automobile  driver,  struck  by  an  electric 
car  at  a  crossing,  where  there  was  evidence  that  the  flagman  gave  no 
signal  of  the  approach  of  the  car,  whether  plaintiff.  In  entering  on  the 
tracks  without  gates  being  lowered  and  without  signal  by  the  flagman, 
was  guilty  of  contributory  negligence  held  a  question  for  the  jury. 

3.  Railroads  <$=»801 — ^Rights  of  electric  cars  using  steam  raUroad  superior 

to  automobUe. 

Where  electric  cars  were  operated  on  the  tracks  of  a  steam  railroad,  the 
rights  of  such  cars  at  a  crossing  in  a  suburb  were  superior  to  the  rights 
of  an  automobile. 

4.  Appeal  and  error  <@=>1067— Refusal  to  give  requested  instruction  held  prej- 

udicial in  close  case. 

In  action  for  Injuries  to  automobUe  driver  in  collision  with  an  Interur- 
ban  street  car  at  suburb  crossing,  where  the  case  was  a  close  one  on  the 
Issues  of  negligence  and  contributory  negligence,  refusal  to  Instruct  as 
to  the  railroad's  superior  rights  on  track  at  crossing  held  prejudicial 
error. 

Appeal  from  Trial  Term,  Queens  County; 

Action  by  Irving  Letzter,  an  infant,  by  Yetta  Letzter,  his  guardian 
ad  litem,  against  the  Ocean  Electric  Railway  Company.     From  a 
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judgment  for  $9,139.78  for  plaintiff,  on  a  verdict  for  plaintiff  for 
$12,500,  reduced  by  the  court,  and  from  an  order  denying  a  motion 
for  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Thomas  J.  Brennan,  of  Brooklyn,  for  appellant 

Henry  M.  Dater,  of  Brooklyn  (Jay  S.  Jones,  of  Brooklyn,  and 
Isadore  Apfel,  of  New  York  City,  on  the  brief),  for  respondent. 

MILLS,  J.  The  action  was  brought  to  recover  damages  for  per- 
sonal injuries  which  the  plaintiff,  a  boy  16  years  of  age,  received 
from  a  collision  of  one  of  defendant's  electric  cars  with  an  automobile 
which  plaintiff  was  driving  on  January  17,  1918,  at  the  crossing  of 
the  Long  Island  Railroad  tracks,  at  or  near  Far  Rockaway,  alleged 
to  have  been  caused  by  the  carelessness  of  defendant's  employe  in 
operating  the  car.  The  answer  admitted  defendant's  operation  of 
the  car  over  the  Long  Island  Railroad  tracks  at  the  crossing  of  those 
tracks  by  Atlantic  avenue,  which  is  where  the  accident  happened, 
but  denied  the  other  allegations  of  the  complaint.  The  jury  rendered 
a  verdict  for  $12,500,  but  the  trial  justice  set  it  aside,  unless  the 
plaintiff  would  stipulate  to  reduce  it  to  $9,000,  which  plaintiff  did, 
and  judgment  upon  the  reduced  amount  was  entered. 

Appellant  makes  here  two  main  contentions,  namely:  (a)  That 
the  finding,  imported  by  the  verdict,  that  plaintiff  was  free  from  con- 
tributory negligence,  was  against  the  evidence,  or  at  least  the  weight 
thereof;  and  (b)  that  the  trial  justice  erred  to  the  substantial  prej- 
udice of  the  appellant  in  charging  the  jury  that  the  rights  of  the 
plaintiff  and  defendant  were  equal  at  that  crossing. 

Appellant  also  contends  that  its  negligence  was  not  affirmatively 
proven;  but  I  do  not  consider  the  latter  contention  to  have  sufficient 
weight  to  justify  discussing  it  independently. 

As  to  the  first  contention,  the  material  facts  as  tended  to  be  proven 
by  plaintiff's  evidence  are  the  following: 

Th(5  railroad  tracks  tliere  run  approximately  north  and  south  upon 
a  private  right  of  way;  that  is,  one  belonging  to  the  Long  Island 
Railroad  Company,  and  used  by  both  that  company  and  the  defend- 
ant, having  three  tracks.  Atlantic  avenue  rims  nearly  east  and  west, 
or  rather  northwest  and  southeast,  and  crosses  the  tracks  at  grade. 
The  crossing  is  equipped  with  gates,  which,  however,  at  the  time  of  the 
accident  were,  and  for  several  days  had  been,  frozen,  so  as  not  to 
be  operated;  but,  while  plaintift  was  familiar  with  the  general  sit- 
uation, he  did  not  know  that  the  gates  were  not  in  working  order. 
The  crossing  was  also  equipped  with  a  flag  or  signal  man,  whose  usual 
station  was  on  the  south  side  and  west  of  the  crossing.-  The  accident 
happened  at  about  4  p.  m.  of  a  clear,  cold  day.  The  plaintiff,  being 
then  about  16  years  of  age,  was  driving  an  automobile  easterly 
on  Atlantic  avenue,  sitting  in  the  front  seat,  on  the  left  side,  with 
his  sister  and  another  young  woman  upon  the  back  seat.  As  he  ap- 
proached the  crossing,  there  were  upon  his  right  several  buildings, 
near  the  tracks,  which  considerably  obstructed  his  view  south  along  the 
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tracks.  When  about  20  feet  from  the  nearest  tracks,  he  slowed  down 
to  7  or  8  miles  an  hour,  and  at  that  point  he  could  see  only  about 
50  feet  to  the  south.  The  gates  were  up,  having  been  frozen  fast 
for  several  days,  and  the  signalman  was  standing  over  by  his  shanty ; 
but  he  waved  no  flag  and  gave  no  signal  to  the  plaintiff,  and  at  no  time 
was  out  on  the  tracks. 

As  plaintiff  passed  the  line  of  the  buildings  he  looked  in  both  direc- 
tions and  saw  nothing  approaching,  but  as  he  went  upon  the  nearest 
track  he  looked  again,  south,  and  saw  a  train  approaching  from  the 
south  on  the  second,  or  middle,  track  about  75  feet  away.  That  was 
a  Long  Island  train  consisting  of  several  cars.  At  the  sight  of  that 
train  plaintiff  jammed  on  his  brakes  and  made  a  quick  turn  of  his  car 
to  the  left  to  avoid  collision  with  the  train,  and  his  auto  stalled,  with 
its  rear  on  the  first  rail  of  the  first  track  and  its  front  facing  north. 
He  tried  to  start  his  auto  with  the  self-starter,  but  did  not  succeed, 
and  then  he  got  out  of  the  car  and  went  to  the  rear  wheels  and  ex- 
amined them,  the  right  one  first  and  then  the  left  one.  Before  get- 
ting out  he  looked  for  approaching  cars  in  both  directions  and  saw 
nothing,  and  before  going  to  the  left  wheel  he  looked  again  and 
saw  nothing,  but  on  looking  a  second  time  saw  defendant's  electric 
car,  which  was  some  50  feet  in  length,  approaching  from  the  north, 
but  being  then  some  400  feet  away.  He  proceeded  to  examine  the 
wheel  chains,  when  the  auto  was  struck  by  the  car  on  the  other  side, 
and  the  auto  in  turn  struck  the  plaintiff,  and  the  car  pushed  the  auto 
and  the  plaintiff  along  some  20  feet,  causing  the  plaintiff's  injuries. 

The  evidence  of  the  defendant,  upon  the  other  hand,  tended  to 

show  that  the  signalman  was  ^t  the  center  of  the  crossing  between 

the  tracks,  waving  his  flag,  and  that  the  auto  approached  at  a  high 

,  rate  of  speed,  and  that  the  motorman  stopped  as  soon  as  he  could 

after  seeing  and  realizing  the  situation  of  the  auto. 

[1,2]  I  think  that  upon  the  above-recited  evidence  both  questions, 
namely,  that  of  negligence  and  that  of  freedom  from  contributory 
negligence,  were  for  the  jury  to  decide.  K,  as  plaintiff  claims,  the 
flagman  was  at  his  shanty  and  gave  no  signal,  I  think  it  cannot  be 
held  contributory  negligence  as  a  matter  of  law,  or  even  by  the  weight 
of  the  evidence,  for  plaintiff  to  approach  so  closely  to  the  first  track 
before  discovering  the  train  approaching  upon  the  middle  track; 
and  that  his  action  after  his  auto  stalled  may  be  considered  as  one 
taken  in  an  emergency,  and  so  for  the  jury  to  decide  in  regard  to 
it.  I  think,  also,  that  it  was  a  fair  question  for  the  jury  to  determine 
whether  or  not  the  motorman,  who  knew  that  the  gates  were  not 
working,  should  have  seen  the  plaintiff  and  recognized  his  predicament 
in  time  to  stop  the  car.  Therefore  I  conclude  thatt  the  first  conten- 
tion of  appellant  here  is  not  well  made. 

As  to  the  second  contention  of  appellant,  namely,  that  of  error 
in  the  charge,  the  question  presented  is  far  more  difficult.  The 
learned  justice  charged  the  jury  that  the  rights  of  the  parties — i.  e., 
the  auto  and  defendant's  car — were  upon  the  evidence  equal  at  that 
crossing,  which  is  the  well-known  rule  applicable  to  an  ordinary 
street  car  at  a  street  crossing.    To  that  instruction  defendant's  coun* 
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sel  excepted,  and  requested  the  court  to  charge  that  defendant's  car 
at  th€  crossing  had  a  superior  and  paramount  right  of  way ;  in  other 
words,  that  the  well-known  rule  applicable  to  an  ordinary  railroad 
running  upon  its  own  right  of  way  at  a  highway  crossing  applied. 
The  court  refused  that  request,  and  defendant's  counsel  excepted. 

[3]  I  think  the  instruction  thus  challenged  was  erroneous,  and 
that  the  request  was  correct,  and  should  have  been  charged.  Ora- 
fina  V.  New  York  State  Railways,  148  App.  Div.  417,  132  N.  Y.  Supp. 
784;  Albrecht  v.  Rochester  S.  &  E.  R.  R.  Co.,  205  N.  Y.  230,  98  N. 
E.  332 ;  Dioguardi  v.  Nassau  Electric  R.  R.  Co.  (2d  Dept.)  164  App. 
Div.  896,  148  N.  Y.  Supp.  1112.  I  take  it  that  the  case  is  that  of  a 
fast  suburban  trolley  service  upon  the  right  of  way  owned  by  an 
ordinary  railroad  company.  It  appears  Uiat  defendant's  cars  stop 
at  the  nearby  station  only  when  there  are  passengers  for  that  sta- 
tion ;  i.  e.,  only  upon  signal.  Moreover,  this  evidence  was  even  /more 
than  that  of  simply  a  trolley  service  upon  its  own  right  of  way ;  it  was 
that  of  the  running  of  trolley  cars  over  the  tracks  of  a  regular  steam 
railroad,  viz.  the  Long  Island  Railroad  Company.  The  mere  fact  that 
gates  were  there,  and  that  their  operation  was  permitted  by  public 
authority,  indicates  to  my  mind  that  the  defendant's  cars  had  the 
paramount  right.  In  this  case  we  have  a  curious  situation,  for  ac- 
cording to  the  law  of  the  learned  trial  justice,  if  the  accident  had 
happened  with  the  train  of  cars  belonging  to  the  Long  Island  Rail- 
road Company,  that  train  would  have  had  the  benefit  of  the  para- 
mount right  rule ;  but  inasmuch  as  it  happened  a  minute  later,  with 
the  passing  of  defendant's  trolley  car  over  the  same  crossing,  upon  the 
same  tracks  and  under  similar  conditions,  the  rule  of  mere  equal 
rights  obtained  against  the  car.  I  do' not  subscribe  to  that  distinction, 
but  regard  it  as  fanciful  and  unsound. 

[4]  The  question  remains:  Could  the  defendant  re?isonably  have 
been  damaged  by  the  erroneous  instruction?  I  think  it  might  well 
have  been  so  damaged.  The  case  was  a  close  one  upon  each  issue. 
With  the  true  rule  the*  jury  would  have  been  more  likely  to  have  held 
that  the  motorman  was  not  negligent  in  not  starting  to  stop  when  he 
was  near  enough  to  have  avoided  the  collision,  and  to  have  found  that 
plaintiff  should  have  exercised  a  more  vigilant  outlook. 

Therefore  I  advise  that  the  judgment  and  order  appealed  from 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

PUTNAM  and  BLACKMAR,  JJ.,  concur. 

JENKS,  P.  J.,  and  JAYCOX,  J.,  concur  in  the  result 


Digitized  by 


Google 


Sup.  Gt)  IN  BE  MABEEWICH  653 

(ISa  N.Y.8.) 
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In  re  MARKEWIOH. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  4,  1920.) 

Attorney  and  client  ^=^58— Attwney  censured  for  speech  reflecting  on  decision 
of  federal  District  Judge. 

An  attorney  at  law,  who  was  assistant  district  attorney,  is  to  be  cen- 
sured for  stating  in  a  speech  that  a  decision  of  the  federal  District  Judge 
in  a  receivership  suit,  discontinuing  service  on  certain  street  railway 
lines,  was  not  honestly  rendered,  since  it  was  in  favor  of  the  traction  ring 
and  against  the  people,  and  that  the  judge  should  be  impeached. 

Disciplinary  proceedings  by  the  Association  of  the  Bar  of  the  City 
of  New  York  against  Samuel  Markewich,  an  attorney.  Respondent 
censured. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ.       • 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (William 
M.  K.  Olcott,  of  New  York  City,'  of  counsel,  and  Neilson  Olcott, 
of  New  York  City,  on  the  brief),  for  respondent. 

CLARKE,  P.  J.    The  respondent  Was  admitted  to  the  bar  in  Feb-    . 
ruary,  1903,  at  a  term  of  the  Appellate  EMvision,  First  I>epartment, 
and  was  practicing  in  said  department,  and  was  an  assistant  district 
attorney  of  the  county  of  New  York  at  the  time  he  committed  the 
acts  complained  of. 

The  petition  charges  that  on  or  about  March  20,  1919,  a  bill  in 
equity  in  an  action  against  the  New  York  City  Railways  Company, 
praying  for  the  marshaling  and  conservation  of  the  assets  of  the 
New  York  Railways  Company  for  the  benefit  of  creditors,  and  for  the 
appointment  of  a  receiver  of  such  assets,  was  filed  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York,  which  court 
had  and  assumed  jurisdiction  of  the  cause  and  thereafter  appointed 
Job  E.  Hedges  receiver  of  the  assets  of  said  Railways  Company ;  that 
among  the  assets  thereof  were  certain  rights  in  and  to  several  lines  of 
street  surface  railways,  commonly  known  as  storage  battery  car 
lines,  in  the  city  of  New  York ;  that  on  September  12,  1919,  upon  the 
petition  of  the  said  receiver,  the  United  States  District  Court  for  the 
Southern  District  of  New  York  made  an  order  directing  the  receiver 
to  discontinue  the  operation  of  the  said  storage  battery  car  lines  un- 
til the  further  order  of  the  court;  that  on  September  18,  1919,  the 
respondent,  with  knowledge  of  the  pendency  of  said  action  and  the 
proceedings  referred  to,  in  the  course  of  a  speech  made  by  him  at  a  . 
public  meeting  of  citizens  in  Public  School  No.  62,  in  a  community 
served  by  said  storage  battery  lines,  after  referring  to  the  situation 
and  conditions  which  would  arise  upon  a  discontinuance  of  said  stor- 
age battery  lines,  said,  in  substance,  as  follows: 

"The  people  have  been  discriminated  against.  They  are  being  trampled 
upon,  and  the  traction  interests  have  supreme  control  of  the  court  and  of 
everybody  else.    The  decision  regarding  the  withdrawal  of  the  storage  battery 
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cars  was  in  the  interest  of  the  traction  trust.  I  am  in  fayor  of  the  adoption 
of  the  recall  of  Judges.  Any  Judge  who  dlacriminates  in  favor  of  the  railroads 
and  against  the  common  people  does  not  deserve  to  be  recalled.  Recalled 
would  be  entirely  too  mild  a  remedy.  What  ought  to  be  done  was  what  was 
done  in  the  days  of  Charles  II.  The  noose!  The  noos^!  In  those  days  they 
hung  judges.  If  that  cannot  be  accomplished  at  this  moment,  impeachment  is 
the  next  step,  and  Congress  should  impeach  him,  and  we  should  ask  Con- 
gress to  impeach  him.  We  should  petition  Congress  with  that  purpose  in  mind. 
A  Judge  who  works  for  public  service  corporations  instead  of  the  public, 
should  be  impeached." 

On  October  31,  1919,  the  United  States  attorney  for  the  Southern 
district  of  New  York  filed  an  information  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York  against  the  respondent, 
in  which  the  facts  above  set  forth  were  recited  at  length,  and  in 
which  it  was  also  alleged  that  the  said  remarks  hereinbefore  quoted 
tended,  and  were  calculated  and  intended  by  the  said  Samuel  Marke- 
wich,  to  influence  the  court  in  its  consideration  of  the  said  cause  of 
the  American  Brake  Shoe  &  Foundry  Company,  plaintiflf,  against 
New  York  Railways  Company,  defendant,  and  the  Farmers'  Loan  & 
Trust  Company,  complainant,  against  New  York  Railways  Company, 
Job  E.  Hedges,  as  receiver  of  New  York  Railways  Company,  and 
the  American  Brake  Shoe  &  Foundry  Company,  defendants,  then 
and  still  pending  in  this  court,  to  intimidate  the  court  in  the  exercise 
of  its  lawful  functions,  to  incite  and  cause  public  disregard  of  and 
resistance  to  the  said  order  and  other  orders  of  this  court  in  the  said 
cause,  to  obstruct  the  enforcement  thereof,  and  to  impede  the  ad- 
ministration of  justice  in  said  cause  and  in  other  causes  in  said  court, 
and  generally  to  bring  said  court  into  public  ridicule,  contumely,  and 
contempt,  and  to  destroy  public  confidence  in  said  court  and  in  the 
judicial  system  of  the  United  States. 

The  respondent  was  thereafter  arraigned  before  Hon.  Julius  M. 
Mayer,  one  of  the  judges  of  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  and  he  then  pleaded  guilty  to 
the  charges  made  against  him  in  the  information  filed.  On  October  8, 
1919,  Judge  Mayer  filed  an  opinion  (261  Fed.  537),  in  which  he  di- 
rected that  the  respondent  be  severely  censured  for  his  contempt  of 
court,  and  in  which,  among  other  things,  he  said : 

"The  right  to  discipline  the  memberg  of  the  bar  rests  with  courts,  but  it  has 
been  the  established  practice  that  the  bar  Itself  shall  first  investigate  acts  of  a 
member  of  the  profession,  claimed  to  be  violative  of  his  duties  and  obligations. 
It  is  deemed  proper,  therefore,  that  the  conduct  of  the  defendant  should  be 
brought  to  the  attention  of  the  bar,  and  to  tliat  end  the  United  States  attorney 
is  instructed  to  transmit  a  copy  of  the  record  *  ♦  ♦  to  the  Association  of 
.  the  Bar  and  jto  the  New  York  County  Lawyers'  Association." 

In  accordance  with  this  mstruction  of  the  court,  the  United  States 
attorney  brought  the  matter  to  the  attention  of  the  Association  of 
the  Bar,  as  a  result  of  which  this  proceeding  was  instituted. 

The  respondent  having  interposed  an  answer,  and  accompanying 
affidavits,  which  raised  an  issue  of  fact  as  to  the  precise  language  used 
by  him  in  his  speech,  this  court  made  an  order  of  reference  to  Hon. 
Charles  F.  Brown,  formerly  a  justice  of  the  Supreme  Court  and  a 
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member  of  the  Court  of  Appeals,  Second  Division,  to  take  the  testi- 
mony and  report,  with  his  opinion  thereon.  After  a  full  hearing  the 
referee  has  filed  his  opinion,  in  which  he  states: 

"On  September  12,  1919,  the  United  States  District  Court  for  the  Southern 
District  of  New  York,  Hon.  Jnllns  M.  Mayer  presiding,  made  an  order  direct- 
ing Job  Hedges,  receiver  of  the  New  York  Railways  Company,  who  had  there- 
tofore been  appointed  receiver  of  said  railways  by  said  District  Court,  to 
discontinue  the  operation  of  certain  lines  of  cars  which  were  operated  in  that 
part  of  the  city  of  New  York  which  lies  south  of  Grand  street  and  east  of  the 
Bowery,  and  which  is  popularly  known  as  'Lower  East  Side.' 

"On  September  18^  1919,  at  8 :30  p.  m.,  a  meeting  called  by  the  'Bridge  Dis- 
trict Community  Councir  was  held  in  the  auditorium  of  Public  School  No.  62, 
at  Hester  and  Norfolk  streets,  New  York  City,  to  discuss  the  problems  the 
community  would  have  to  face  when  the  cars  running  along  Madison  street 
were  discontinued.  Between  200  and  300  people  attended  such  meeting.  Such 
meeting  was  addressed  by  several  speakers,  some  of  whom  were  men,  and  some 
of  whom  were  women,  among  whom  was  the  respondent.  The  substance  of 
the  remarks  of  such  speakers  (excepting  only  Mr.  Job  Hedges)  was  a  severe 
criticism  of  the  United  States  District  Court  for  making  the  order  aforesaid 
and  directing  the  discontinuance  of  the  cars. 

"The  respondent  addressed  said  meeting  after  several  other  persons  had 
spoken.  In  the  course  of  his  remarks  he  said :  'The  decision  of  Judge  Mayer 
was  not  honestly  rendered.  Inasmuch  as  it  was  in  favor  of  the  traction  ring 
and  against  the  Interests  of  the  people ;  that  It  was  a  dishonest  decision ;  that 
a  judge  who  decided  in  favor  of  the  traction  ring  and  against  the  Interests  of 
the  people  deserved  to  be  Impeached ;  that  Judge  Mayer  was  a  ilt  subject  for 
impeachment'  In  substance  he  said  that  in  such  a  case  as  he  was  discussing 
a  protest  meeting  was  useless;  that  If  the  people  did  not  approve  of  the 
judge's  decision  a  better  way  was  to  Impeach  him ;  that  Impeachment  was  the 
only  remedy  they  had ;  and  he  urged  the  people  whom  he  was  addressing  to 
write  or  petition  their  congressman  to  institute  Impeachment  proceedings 
against  Judge  Mayer.  He  further  said  in  substance  that  it  was  fortunate  that 
the  Constitution  provided  for  the  Impeachment  of  judges,  as  otherwise  the 
people  might  resort  to  the  noose,  as  they  did  at  the  time  of  Charles  II. 

"I  find  specifically  that  the  respondent  did  not  say,  as  Is  alleged  at  folio  10 
of  the  petition:  'What  ought  to  be  done  was  what  was  done  in  the  day  of 
Charles  II.  The  noos^!  The  noose!  In  those  days  they  hung  judges.  If  that 
cannot  be  accomplished  at  this  moment.  Impeachment  is  the  next  step.'  That 
he  did  not  say,  as  he  allege  at  folio  7  of  his  afildavlt  filed  with  and  annexed 
to  his  answer :  'The  order  discontinuing  the  cars  is  Intended  to  be  used  by 
the  traction  companies  as  a  noose  around  your  neck  to  choke  you  into  submis- 
sion to  pay  higher  fares.'  It  Is  diflScult  to  determine  precisely  the  exact  lan- 
guage which  the  respondent  used  In  his  address,  or  the  exact  meaning  which 
he  intended  to  convey  to  his  audience,  ^  the  witnesses  sworn  before  me  differ 
most  materially  as  to  what  respondent  said. 

"The  conclusion  which  I  have  above  stated,  however,  is  in  my  opinion  sup- 
ported by  the  greater  weight  of  testimony.  The  Impression  created  upon  some 
of  the  audience  by  the  respondent's  speech,  however,  was  that  he  had  advocat- 
ed hanging  Judge  Mayer,  and  at  the  close  of  his  address  there  was  great  ex- 
citement, and  several  persons  urged  upon  the  respondent  to  do  something,  or 
£te.y  something,  to  correct  the  impression  his  remarks  had  made.  Before  the 
adjournment  of  the  meeting  the  respondent  again  addressed  it,  and  said  In 
substance  that  he  did  not,  in  the  remarks  he  had  made,  Intend  to  offend  Judge 
Mayer  or  the  federal  court,  and  that  he  had  the  highest  respect  for  Judge 
Mayer  and  the  court.    He  repeated  what  he  had  said  about  impeachment. 

'*The  respondent,  when  he  addressed  the  meeting  aforesaid,  was  an  assistant 
district  attorney  of  the  county  of  New  York.  He  had  been  a  member  of  the 
bar  of  the  state  of  New  York  for  about  17  years,  and  of  the  bar  of  the  federal 
District  Court  for  about  15  years.  In  my  opinion  the  remarks  made  by  the 
respondent  at  the  meeting  aforesaid,  which  I  have  quoted,  were  most  improper 
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for  a  lawyer  to  utter.  A  lawyer's  daty  is  at  all  times  and  upon  all  occasions 
to  show  respect  for  the  decisions  of  the  courts,  and  he  should  always  array 
himself  in  favor  of  the  maintenance  of  law  and  order.  In  stating  to  the 
meeting  which  he  addressed  that  'the  decision  of  Juc^e  Mayer  was  dishonest/ 
and  that  'he  deserved  to  be  impeached,'  he  substantially  charged  Judge  Mayer 
with  corrupt  action,  although  he  had  no  knowledge  of  any  fact  upon  which  to 
base  such  a  charge.  His  f  emarks,  which  I  have  quoted  above,  were  calculated 
to  arouse  in  the  audience  which  he  addressed  a  feeling  of  contempt  for  the 
federal  court,  and  to  inflame  their  minds  against  the  judge  who  had  made  the 
order  foe  the  discontinuance  of  the  operation  of  the  cars." 

Upon  a  careful  examination  of  the  testimony,  we  approve  of  the 
findings  and  conclusions  of  the  learned  referee.  While  the  respon- 
dent has  been  found  not  to  have  used  language  suggesting  or  ad- 
vocating the  hanging  of  the  judge  who  had  made  an  unpopular 
order,  yet  his  admitted  language  was  so  offensive,  unfounded,  and 
improper  as  requires  action  by  this  court.  The  respondent  was 
not  only  a  member  of  the  bar,  but  an  assistant  district  attorney 
of  the  county,  and  as  such  officer  there  rested  upon  him  the  addition- 
al official  obligation  of  respect  towards  the  courts.  It  was  his  duty  to 
refrain, from  unfounded  public  accusation  tending  to  arouse  passion, 
to  excite  unrest,  and  to  destroy  confidence  in  judicial  integrity,  es- 
pecially at  a  time  and  place  and  before  an  audience  aroused  to  excite- 
ment and  dissatisfaction  in  regard  to  the  judicial  order. 

It  is  urged  upon  us  that,  in  considering  what  punishment  should 
be  imposed  for  his  undisputed  unprofessional  conduct,  we  should 
take  into  consideration  his  personal  good  character  and  previous 
useful  public  service.  He  had  served  as  a  special  Attorney  General 
in  the  prosecution  of  election  frauds,  he  was  for  three  years  legal 
assistant  to  the  Legislative  Bill  Drafting  Commission,  he  was  ap- 
pointed a  deputy  assistant  district  attorney  on  January  1,  1916,  and 
promoted  to  be  assistant  district  attorney  on  January  1,  1918.  He 
devoted  considerable  time  to  the  upbuilding  of  charitable  and  educa- 
tional institutions  in  his  community,  and  he  has  worked  hard  for  the 
Americanization  of  foreigners  in  his  section  of  the  town,  served  upon 
the  draft  boards,  and  was  active  in  the  Liberty  Loan  drives.  The 
judges  of  the  criminal  courts  before  whom  he  has  practiced,  and  mem- 
bers of  the  bar  and  leaders  in  political,  social,  and  civic  affairs,  have 
testified  as  to  his  good  characters  These  matters  make  his  conduct 
the  more  reprehensible.  The  better  the  character  and  the  higher  the 
standing  of  a  member  of  the  bar,  the  more  effective  and  influential 
are  his  unjust  criticisms.  On  being  arraigned  before  the  United 
States  District  Court,  respondent  expressed  his  profound  regret  for 
what  he  had  uttered,  as  he  said,  in  the  heat  of  oratory,  withdrew  ab- 
solutely all  suggestion  of  improper  motive  inducing  the  judge's  order, 
stating: 

"My  entire  life  on  the  East  Side  was  devotod  to  advocating  and  practicing  re- 
spect for  law  and  order,  and  during  my  practice  at  the  bar,  whether  represent- 
ing a  private  client  or  the  state  of  New  York,  I  have  always  entertained  the 
highest  respect  for  our  courts,  and  never  yet  in  the  17  years  of  my  practice  at 
the  bar  has  there  been  occasion  for  me  to  answer  for  any  disrespectful  state- 
ment about  our  courts.  So  that  it  is  with  a  deep  sense  of  regret  that  at  this 
time  I  find  that  I  owe  an  apology  to  the  court.    I  say  'at  this  time'  advlaedly,  be- 
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cause  now  Is  the  time,  more  than  ever,  when  the  Integrity  and  respect  for  the 
courts  must  be  upheld  t>7  all  good  citizens.  For  It  Is  In  times  like  these, 
when  disorder  shows  Its  threatening  hand,  that  the  courts  stand  out  as  the 
bulwark  of  orderly  and  organized  society,  .and  unfair  and  unjust  criticism  of 
the  courts  and  Judges  at  this  time  above  all  times  cannot  be  productive  of  any  ' 
good.'' 

He  was  asked  by  fhe  court: 

"Have  you  any  idea  In  your  mind,  even  remotely,  that  this  court  has  failed 
to  render  its  decision  honestly  and  according  to  its  best  judgment?" 

He  answered: 

"I  have  not. 

"The  Court :  Then  the  statement  does  not  represent  your  own  reflected  state 
of  mind? 

"Mr.  Markewlch :  Not  only  that,  but,  if  your  honor  please,  as  I  have  said, 
after  Judge  Hedges  spoke,  when  I  had  a  chance  to  reflect,  I  rose  and  said 
very  distinctly :  'I  do  not  want  any  one  in  the  audience  to  leave  with  the  re- 
flection that  I  entertain  anything  but  the  most  implicit  faith  in  your  honor's 
honesty  and  integrity.' " 

The  learned  United  States  District  Court  in  its  opinion  (261  Fed. 
537)  made  part  of  this  record,  said: 

"In  the  case  at  bar,  defendant  has  made  the  fullest  apology  which  words 
can  convey.  The  publicity  of  the  proceeding,  the  humiliation  which  has  come 
upon  him,  both  as  a  citizen  and  a  public  officer,  the  great  regret  which  I  am 
satisfied  he  genuinely  feels,  have  measured  out  to  him  a  punishment  severe 
within  itself.  He  has  frankly  stated  that  he  has  learned  a  lesson  bitterly 
taught,  and  fine  or  Imprisonment  will  do  no  more.  As  it  Is,  tlie  flies  of  this 
court  will  permanently  contain  the  record  of  his  wrongful  conduct — an  ever 
unhappy  reminder.  In  view  of  his  contrite  attitude  and  his  complete  apology, 
it  will  meet  the  ends  of  Justice  that  his  conduct,  so  far  as  concerns  his  con- 
tempt of  court,  be  severely  censured,  and  such  censure  is  herewith  adminis- 
tered." 

Charged  as  this  court  is  with  the  duty  of  supervising  the  profes- 
sional conduct  of  its  officers,  the  members  of  its  bar,  we  cannot  over- 
look the  serious  character  of  the  offense  of  which  respondent  has 
been  found  guilty.  We  can  add  little  to  what  has  been  said  by  the 
learned  referee  and  the  judge  of  the  United  States  District  Court. 
We  trust  respondent  is  sincere,  and  has  indeed  learned  his  lesson.  In 
view  of  his  character,  previous  conduct,  and  public  service,  and  l^is 
openly  expressed  contrition  and  apology,  we  are  of  the  opinion  that 
the  ends  of  justice  will  be  satisfied  witfi  the  censure  of  this  court^ 
which   is  hereby   administered. 

Settle  order  on  notice.     All  concur. 
182N.Y.S.— 42 
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CABANA  V.  HOLSTEIN-FRIESIAN  ASS'N  01^  AMERICA  et  at 

(Supreme  Court,  Special  Term  for  Trials,  Erie  County.    June  2,  1920.) 

1.  Corporationg  ^=s>40^-— Increase  of  board  of  directors  not  legally  effective 

until  certificate  filed. 

An  increase  in  the  board  of  directors  of  an  incorporated  association 
does  not  legally  become  effective  until  the  filing  of  the  certificate  of  in- 
crease in  the  proper  office,  as  required  by  Membership  Corporations  Law, 
§  14. 

2.  Corporations  ^=>40--CertUlcate  of  Increase  of  directors  InsnfBdeDt^  where 

not  signed  by  majority. 

A  certificate  of  increase  in  the  number  of  directors  of  an  incorporated 
association  held  insufficient,  where  not  signed  by  a  majority  of  the  direc- 
tors regularly  elected. 

3.  Corporations  <&»289 — Right  of  directors  and  officers  to  hold  office  not  sub- 

ject to  collateral  attack. 

The  rigbt  of  the  officers  and  directors  of  a  corporation  to  hold  office 
cannot  be  collaterally  attacked. 

4.  Animals  ^=»20^,  New,  vol.  20  Key-No.  Series— Registry  rule  of  association' 

held  not  to  warnmt  cancellation  of  record  for  fraud. 

In  a  suit  to  enjoin  the  cancellation  of  an  advanced  registry  of  certam 
cattle  in  a  register  kept  by  a  cattle  breeding  association,  a  rule  relating 
to  expunging  incorrect  entries  for  clerical  error  held  not  to  warrant  can- 
cellation of  the  entries  on  the  ground  of  fraud. 

5.  Animals  ^=>20H,  New,  yoL.  20  Key-No.  Series — Registry  rule  of  association 

held  to  authorize  rejection  of  records  based  on  dishonest  tests. 

Where  a  cattle  breeding  association  has  provided  a  rule  authorizing  the 
superintendent  to  reject  certain  registries,  if  he  has  a  reasonable  suspi- 
cion of  dishonest  or  Improper  practices  in  making  tests,  an  entry  of  cer- 
tain cattle,  based  upon  a  test  as  to  quantity  of  milk  and  amount  of  butter 
fat,  may  be  canceled  on  the  ground  that  the  tests  were  dishonestly  made. 

6.  Animals  <@==>20^,  New,  vol.  20  Key-No.  Series— Registry  subject  to  cancel- 

lation on  notice. 

A  member  of  a  stock-breeding  association  held  entitled  to  notice  of  hear- 
ing before  the  association  could  cancel  live  stock  entries  on  the  ground  of 
fraudulent  tests. 

7.  Animals  ^=^20H,  New,  vol.  20  Key-No.  Series— Registry  not  subject  to  can- 

cellation on  vote  of  objectionable  officials. 

Where  the  members  of  a  stock-breeding  association  seek  to  cancel  an 
entry  of  cattle  in  a  certain  class  on  the  ground  of  fraudulent  tests  in  an 
examination  before  the  board  of  directors,  it  was  improper  for  any  mem- 
ber of  the  executive  committee  to  vote  on  the  question  of  cancellation  on 
objection  by  the  owner. 

8.  Animals  ^=»20H,  New,  voL  20  Key-No.  Series— Registry  not  subject  to  can- 

cellation without  cross-examination  of  witness. 

Where  it  was  sought  to  cancel  an  entry  of  certain  cattle  in  a  stock- 
breeding  association  on  the  ground  of  fraudulent  tests,  the  owner  of  the 
cattle  was  entitled  to  cross-examine  all  witnesses  produced. 

9.  Animals  ^=»20%,  New,  vol.  20  Key-No.  Series — ^Registry  subject  to  cancel- 

lation without  regard  to  conunon-law  rules  of  evidence. 

A  stock-breeding  association  held  not  bound  by  the  rules  of  the  common 
law  as  to  evidence  produced  before  it  on  the  issue  of  cancellation  of  a 
certificate  of  entry  of  cattle  of  certain  class. 

10.  Animals  <S==>20^,  New,  vol.  20  Key-No.  Series— Registry  subject  to  can- 

cellation on  ex  parte  statements  and  hearsay  evidence. 

In  proceeding  by  board  of  directors  %  of  stock-breeding  association  to 
cancel  entry  of  certain  cattle  on  the  ground  of  fraudulent  tests,  ex  parte 

^=9For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Statements  and  hearsay  evidence  may  properly  be  considered,  where  the 
presence  of  persons  having  knowledge  of  circumstances  cannot  he  ob- 
tained. 

Suit  by  Oliver  Cabana,  Jr.,  against  the  Holstein-Friesian  Asso- 
ciation of  America  and  others  for  an  injunction.    Injunction  granted. 

Daniel  J.  Kenefick,  Henry  W.  Killeen,  James  O.  Moore,  John  A. 
Kelley,  and  Devoe  P.  Hodson,  all  of  Buffalo,  for  plaintiff. 

Nathan  L.  Miller,  of  Syracuse,  O.  U.  Kellogg,  of  Cortland,  L.  L- 
Babcock,  of  BuflFalo,  and  C.  M.  Horn,  of  Cleveland,  Ohio,  for  defend- 
ant association  and  individual  defendants. 

W.  A.  Matteson  and  D.  R.  Cobb,  of  Syracuse,  for  defendants 
Brockway  and  others. 

SEARS,  J.  The  defendant  Holstein-Friesian  Association  of  Amer- 
ica was  incorporated  in  1913  under  article  2  of  the  Membership 
Corporations  Law  of  the  state  of  New  York  (Consol.  Laws,  c,  35). 
The  purposes  of  the  association  include  the  promoting  and  securing 
of  the  best  interests  of  the  importers,  breeders,  and  owners  of  the 
breed  of  Holstein-Friesian  cattle,  including  the  ascertaining,  pre- 
serving, and  disseminating  of  useful  information  and  facts  as  to  their 
pedigrees  and  desirable  qualities,  and  the  distinguishing  characteris- 
tics of  the  best  specimens,  and  the  preparing,  publishing,  and  sup- 
plying of  all  necessary  volumes  of  th^  Holstein-Friesian  Herd  Book. 
Ihis  Herd  Book,  as  provided  in  the  by-laws  of  the  association,  in- 
cluded a  registry  of  all  animals  accepted  for  registry  in  it,  and  only 
such  animals  are  eligible  to  registry  as  under  the  rules  and  regula- 
tions of  the  corporation  are  determined  to  be  pure-bred  "Holstein- 
Friesian,"  a  term  which  is  further  defined  in  the  by-laws.  In  addi- 
tion to  the  registry  in  the  Herd  Book  of  pure-bred  Holstein-Friesian 
cattle,  the  association  authorized  a  system  of  advanced  registry  under 
a  by-law  reading  as  follows: 

**A  system  of  additional  registration  of  animals  already  registered  in  the 
Herd  Book  of  this  corporation,  based  upon  performance  in  the  production  of 
milk  and  butter  fat,  with  minimum  requirements  for  eligibility,  and  to  be 
known  as  advanced  registry,  shall  be  maintained  by  this  corporation  under 
rules  and  regulations  prescribed  by  its  board  of  directors." 

Pursuant  to  this  by-law  the  directors  have  established  an  elaborate 
system  of  rules  for  advanced  registry.  These  advanced  registry  rules, 
among  other  things,  provide  the  minimum  requirements  in  the  produc- 
tion of  butter  fat  of  various  classes,  in  order  to  entitle  a  cow  or  heifer 
to  admission  to  advance  registry,  and  the  manner  and  method  of  con- 
ducting official  tests  for  determining  the  amount  of  milk  and  butter 
fat  produced  by  a  cow  on  official  tests.  The  advanced  registry  rules 
also  include  provisions  for  the  registry  of  bulls  based  upon  the  ad- 
mission to  advanced  registry  of  four  or  more  daughters  of  any  such 
bull. 

The  supervision  and  keeping  of  this  system  of  advanced  registry 
is  one  of  the  important  functions  performed  by  the  defendant  asso- 
ciation. All  tests  are  under  supervision  of  inspectors  selected  by 
agricultural  colleges,  and  in  the  state  of  New  York  by  the  College  of 
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Agriculture  of  Cornell  University,  and  under'  the  direction  of  an 
officer  of  the  association  known  as  the  superintendent  of  advanced 
registry,  who  is  a  party  defendant  in  this  action. 

Upon  the  acceptance  of  tests  for  advanced  registry  a  certificate  to 
that  effect  is  issued  to  the  owner  of  the  animal,  and  the  name  of 
the  animal,  with  the  record  of  the  accepted  test,  published  in  the  ad- 
vanced registry  included  in  the  official  Herd  Book.  The  issuance  of 
such  a  certificate  in  respect  to  any  animal  gives  to  such  animal  a  sub- 
stantially enhanced  value,  and  the  certificate  of  advanced  registry  is 
transferable  to  a  new  owner  of  such  animal,  upon  his  acquiring  title 
from  the  person  to  whom  the  certificate  is  originally  issued. 

Admission  of  animals  to  registry  in  the  Herd  Book  and  to  ad- 
vanced registry  is  not  confined  to  animals  belonging  to  members  of 
the  defendant  association,  but  is  granted  generally  to  the  owners 
of  animals  which  meet  the  required  tests.  The  advanced  registry  rules 
of  the  association  contain  the  following  provisions : 

Following  a  clause  in  respect  to  feed  and  drink  under  the  sixth 
subdivision  of  Special  Rules  for  the  Conduct  of  Official  Tests,  under 
rule  VI,  occurs  the  following : 

"And  if  it  shall  be  ascertained  at  any  time  that  the  spirit  and  intent  of  this 
rule  has  been  violated  or  evaded,  then  and  in  that  case  any  record  made  or 
influenced  by  any  means  in  violation  of  this  rule  may  be  rejected ;  and  if  it 
has  been  accepted,  it  may  then  be  expunged  and  canceled  of  record  and  re- 
jected ;  and  any  person  violating  this  rule  may  be  expelled  and  excluded  from 
and  denied  all  privileges  or  rights  or  recognition  in  or  by  this  association." 

Section  1 1  of  Special  Rules  for  the  Conduct  of  Official  Tests  under 
rule  VI: 

"But  no  tests  of  cows  shaU  be  accepted  for  the  advanced  register  by  the 
superintendent  unless  he  shall  be  satisfied  that  such  tests  have  been  in  all 
things  fairly  and  honestly  conducted  and  that  the  rules  of  the  association  have 
been  complied  with.  If  the  superintendent  shall  be  satisfied  that  any  dishonest 
or  improper  practice  in  connection  with  the  making  of  any  test  has  been  em- 
ployed, or  a  reasonable  suspicion  thereof  exists,  he  may  reject  such  test,  or  if 
the  same  has  been  previously  accepted  and  a  certificate  issued,  he  or  the 
board  of  directors  may  cancel  such  acceptance  and  certificate,  and  in  all  such 
matters  his  decision  shall  be  final." 

Rule  IX,  entitled  "Expunging  of  Incorrect  Entries,"  reads: 

"Upon  evidence  of  such  incorrectness,  any  incorrect  entry  may  be  expunged 
from  the  manuscript  or  printed  volumes  of  this  registry  by  the  board  of  direc- 
tors, and  the  certificate  of  registry  be  revoked ;  and  in  such  case  the  board  of 
directors  shall  cause  to  be  published  in  the  next  following  volume  of  this  reg- 
istry the  revocation  of  such  record  and  certificate  thereof." 

The  plaintiff  since  1912  has  been  an  owner  and  breeder  of  Holstein- 
Friesian  cattle,  having  a  stock  farm  at  Elma,  Erie  county,  N.  Y., 
where  he  has  gathered  together  a  large  herd  of  pure-bred  Holstein- 
Friesian  cattle.  In  many  instances  he  has  applied  for  advanced  regis- 
try for  members  of  his  herd,  and  after  official  tests  many  of  these 
animals  have  been  accepted  for  advanced  registry,  and  certificates  in 
respect  thereto  issued  as  provided  in  the  rules  of  the  association. 
Some  sales  have  also  been  made  by  him  of  such  advanced  registered 
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cattle  after  the  obtaining  of  the  certificates.  In  fact,  he  himself  and 
his  assigns  are  the  holders  of  a  large  number  of  such  advanced  regis- 
try certificates. 

About  June  1,  1915,  there  came  to  work  as  herdsman  for  the  plain- 
tiflf  at  his  Elma  farm  one  Charles  E.  Cole,  who  remained  in  the  em- 
ploy of  the  plaintiff  until  December  19,  1918.  As  herdsman  he  milked 
the  cows  during  many  of  the  tests,  and  had  charge  of  a  number  of  the 
cows  tested  for  advanced  registry  at  the  Elma  farm,  upon  which 
tests  many  certificates  now  held  by  the  plaintiff  and  by  his  assigns 
were  issued.  After  leaving  plaintiff's  employ.  Cole  removed  to  the 
state  of  Vermont,  where  he  engaged  in  business  on  his  own  account. 
In  1919  Cole  fell  under  suspicion  of  the  diary  department  of  the  Ver- 
mont agricultural  institution,  which  at  that  time  assisted  in  the  tests 
for  advanced  registry  on  behalf  of  the  defendant  association;  it  be- 
ing then  claimed  that  Cole,  while  conducting  an  official  test  upon  a  • 
certain  cow  engaged  in  the  fraudulent  practice  of  injecting  cream  and 
warm  watet  into  the  milk  o'f  said  cow  in  the  milking  pail,  thereby 
fraudulently  increasing  the  quantity  of  milk  and  the  percentage  of 
butter  fat  contained  therein. 

This  matter  being  reported  to  the  boar^  of  directors  of  the  de- 
fendant association,  such  board  referred  the  matter  to  its  executive 
committee,  consisting  of  five  of  its  directors,  with  instructions  to  make 
a  full  investigation.  The  committee  met  at  Chicago  on  the  Sth  day 
of  August,  1919,  and  Cole  appeared  before  the  committee  and  made  a 
statement  in  writing,  admitting  the  commission  of  the  fraud  in  the 
test  of  the  cow  above  mentioned,  and  asserting  that  while  in  the 
plaintiff's  employ  he  had  practiced  a  similar  method  in  the  tests  of  a 
number  of  the  plaintiff's  cows  at  the  Elma  farm.  The  executive  com- 
mittee then  adjoufned  its  meeting  to  Cleveland,  and  requested  the 
plaintiff  by  telegraph  to  appear  before  the  committee.  The  telegram, 
however,  did  not  state  definitely  the  purpose  of  the  adjourned  meet- 
ing, although  the  subject-matter  of  the  investigation  was  then  general- 
ly known. 

The  plaintiff  appeared  before  the  committee  and  was  informed  by 
its  chairihan  that  tht  committee  had  met  for  the  purpose  of  inquiring 
into  and  ascertaining  the  accuracy  of  various  records  that  had  been 
made,  and  informed  the  plaintiff  of  the  statement  of  Cole  and  of 
another  former  employe  of  the  plaintiff  at  the  Elma  farm  in  respect  to 
the  tests  of  sundry  cows  of  the  plaintiff  which  had  been  accepted  for 
advanced  registry.  The  plaintiff  on  that  occasion  was  accompanied  by 
counsel  and  was  informed  that  he  was  at  liberty  to  bring  his  counsel 
before  the  committee  if  he  desired  to  do  so ;  but  plaintiff  stated  that  he 
did  not  feel  the  need  of  counsel,  and  expressed  himself  as  being  desir- 
ous of  aiding  the  committee  in  their  investigation  and  arriving  at  the 
truth  as  to  the  statements  of  Cole.  He  was  asked  if  he  would  like  to 
have  Cole  come  in,  and  to  question  him  himself,  and  he  replied  that  he 
would  not. 

The  meeting  of  the  executive  committee  was  further  adjourned  to 
meet  at  a  subseoucnt  date  at  Buffalo,  N.  Y.,  and  did  convene  there 
on  the  25th  of  August,  1919,  at  which  time  plaintiff  appeared  before 
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the  committee  with  his  counsel,  and  presented  an  affidavit  of  Cole 
retracting  previous  statements  made  by  him  before  the  executive  com- 
mittee, setting  forth  in  substance  that  all  the  statements  made  by 
him  before  the  executive  committee  in  reference  to  the  cows  tested  by 
him  at  the  Elma  farm  were  untrue,  and  the  plaintiff  also  presented 
to  the  executive  committee  the  affidavits  of  other  persons,  and  his 
counsel  presented  and  read  a  statement,  signed  by  the  plaintiff,  set- 
ting forth,  among  other  things: 

"We  demand  a  public  hearing  upon  the  question  of  the  truth  of  Cole's  al- 
leged confes^on,  at  which  all  parties  interested  may  appear  and  produce  evi- 
dence and  cross-examine  witnesses." 

From  the  Buffalo  meeting  the  committee  adjourned  to  meet  at  Chi- 
cago on  the  22d  of  September,  1919,  and  the  president  of  the  asso- 
.ciation  directed  the  secretary,  in  accordance  with  the  by-laws,  to  call 
^  meeting  of  the  full  board  of  directors  of  the  association  for  the  same 
day  at  the  same  place,  and  to  give  notice  to  the  plaintiff  and  to  all 
other  persons  who  were  interested  that  they  would  be  given  a  hearing 
before  the  full  board  of  directors,  and  be  at  liberty  to  produce  wit- 
nesses and  present  any  testimony  or  arguments  that  they  desired  to 
present  to  the  board  of  directors.         » 

Before  the  date  appointed  for  the  meeting  of  the  board  of  di- 
rectors in  Chicago,  this  action  was  instituted  by  the  plaintiff,  in  which 
he  seeks  to  restrain  the  defendant  association  and  the  individual  de- 
fendants, who  are  the  persons  acting  as  directors  of  such  iassociation, 
and  the  superintendent  of  advanced  registry,  from  canceling  or  ex- 
punging the  records  of  the  plaintiff's  cattle  made  at  the  Elma  farm, 
and  pending  the  litigation  a  temporary  injunction  has  been  in  effect. 

Various  statements  were  made  by  the  president  apd  members  of  the 
executive  committee  during  the  time  that  the  executive  committee 
had  this  investigation  in  charge  in  respect  to  the  advisability  of  can- 
celing some  or  all  of  the  certificates  of  advanced  registry  based  upon 
tests  m  which  Cole  had  a  part. 

There  is  another  branch  of  this  case.  The  certificate  of  incorpora- 
tion filed  in  1913  fixed  the  number  of  directors  at  6,  but  et  all  the 
meetings  held  thereafter  down  to  the  meeting  held  in  June,  1919, 
directors  were  elected  so  as  to  make  the  full  board  consist  of  9. 
Article  III  of  the  constitution  of  the  corporation,  adopted  by  the 
members  at  a  meeting  held  in  1913,  provided: 

**The  annual  meeting  of  said  cox'poration  shaU  be  held  on  the  first  Wednes- 
day of  June  in  each  year  at  such  place  within  the  United  States  as  shall  be 
determined  upon  by  the  corporation  in  the  manner  described  In  its  by-laws. 
Said  annual  meeting  may  be  held  outside  of  the  state  of  New  York." 

In  the  year  1915  the  annual  meeting  was  held  at  Syracuse,  N.  Y. ; 
in  1916,  at  Detroit,  Mich.;  in  1917,  at  Worcester,  Mass.;  in  1918, 
at  Milwaukee,  Wis.;  in  1919,  at  Philadelphia,  Pa.  At  the  annual 
meeting  in  1919  the  by-laws  were  further  amended  to  increase  the 
number  of  directors  to  16,  and  at  this  meeting  there  were  elected  10 
directors,  3  to  fill  the  vacancies  arising  in  the  case  of  3  by  the  ex- 
piration of  their  3-year  term  of  office,  and  as  to  seven  by  the  amended 
by-law.    The  certificate  of  increase  required  by  section  14  of  the  Mem- 
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bership  Corporations  Law  was  signed  by  11  persons,  8  of  whom  were 
new  members  of  the  board  elected  at  the  Philadelphia  meeting,  and 
three  of  whom  were  directors  previously  elected  who  held  over,  and 
was  filed  in  the  proper  offices  the  following  month. 

It  also  appears  that  one  of  the  directors  who  signed  this  certificate, 
and  who  was  elected  at  the  Philadelphia  meeting,  Frank  L.  Morris, 
was  not  a  member  of  the  association  as  an  individual,  although  he 
was  interested  in  a  corporation  to  which  membership  had  been  granted 
in  the  corporation  name  in  accordance  with  the  by-laws. 

Upon  these  facts  the  plaintiff  contends': 

(1)  That  neither  the  association  nor  its  board  of  directors  in  any 
case  has  power  to  cancel  the  certificates,  but  that  in  a  proper  case  re- 
sort must  be  had  by  the  association  to  an  action  in  the  courts. 

(2)  That  the  election  of  all  the  directors  is  invalid,  because  all  were 
elected  at  meetings  of  the  association  held  without  the  state  of  New 
York. 

(3)  That  the  directors  elected  at  the  Philadelphia  meeting  were 
not  legally  elected,  for  the  reason  that  -the  certificate  of  increase 
had  not  been  filed  in  the  proper  offices  before  the  election  took  place, 
and  consequently  the  election  of  all  who  were  chosen  at  the  Phila- 
delphia meeting  was  void ;  it  being  impossible  to  distinguish  which  were 
elected  to  fill  the  vacancies  caused  by  the  expiration  of  the  term  of 
their  predecessors  and  which  were  elected  to  fill  the  newly  created  po- 
sitions. 

(4)  That  the  election  of  the  director  Morris  was  invalid,  because  he 
was  not  an  individual  member  of  the  association. 

(5)  That  the  directors  are  not  entitled  to  cancel  the  certificates  under 
the  rules  for  advanced  registry  above  quoted,  because  none  of  the 
rules  assures  to  the  plaintiff  the  "law  of  the  land." 

Three  of  the  defendants  who  were  chosen  directors  at  a  meeting 
of  the  association  held  previous  to  the  Philadelphia  meeting  have  filed 
an  answer,  stating  the  facts  in  relation  to  the  Philadelphia  meeting, 
j*nd  asking  for  such  judgment  as  may  be  just,  proper,  and  legal,  to 
llie  end  that  the  association  may  be  properly  controlled  and  managed 
by  lawfully  chosen  directors,  officers,  and  committees,  and  that  the 
rights  of  the  membership  may  be  best  protected  and  promoted. 

It  is  convenient  to  consider  first  the  questions  relating  to  the  person- 
nel of  the  directorate.  From  the  time  of  the  first  meeting  after  the 
incorporation  of  the  association  to  the  meeting  in  June,  1919,  the  af- 
fairs of  tlie  corporation  were  concededly  conducted  by  9  persons  elect- 
ed at  annual  meetings,  held  as  to  the  first  meeting  within  the  state  of 
New  York,  and  afterwards  outside  of  the  state,  and  after  the  Phila- 
delphia meeting  by  15  individuals,  of  whom  all  but  one  have  taken 
part  in  the  meetings  of  the  directors,  and  of  whom  10  were  elected  at 
the  Philadelphia  meeting. 

If  it  is  necessary  that  the  directorate  should  be  constituted  in  all 
respects  in  accordance  with  law,  the  plaintiff  must  be  granted  relief 
against  some  of  the  defendants  in  this  case  at  least,  for  no  proceed- 
ing to  increase  the  number  of  directors  beyond  6  is  in  all  respects 
regular. 
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[1]  There  was  no  proceeding  under  section  14  of  the  Membership 
Corporations  Law,  to  increase  the  number  of  directors  from  6  to  9  be- 
tween the  time  of  the  filing  of  the  certificate  and  the  Philadelphia  meet- 
ing of  1919.  During,  that  period  the  fundamental  law  of  the  associa- 
tion limited  the  directorate  to  six.  Likewise  the  increase  of  the  board 
at  the  Philadelphia  meeting  did  not  become  legally  effective  until  the 
filing  of  the  certificate  in  the  proper  offices  required  by  section  14 
of  the  Membership  Corporations  Law.  Lewis  v.  Matthews,  161  App. 
Div.  107,  146  N.  Y.  Supp.  424;  Matter  of  Westchester  Trust  Co., 
186  N.  Y.  215,  78  N.  E.  875;  Matter  of  DolgeviUe  Electric  Light  & 
Power  Co.,  160  N.  Y.  500,  55  N.,E.  287. 

[2]  Even  the  certificate  of  increase  filed  after  the  Philadelphia 
meeting  is  insufficient,  for  the  reason  that  it  is  not  signed  by  a  majority 
of  the  directors,  but  bears  the  signature,  as  stated  above,  of  8  elected 
at  the  Philadelphia  meeting,  and  of  only  3  of  the  preceding  directors, 
which  latter  3  are  themselves  but  de  facto  directors,  being  members  of 
a  board  of  9  of  a  corporation  which  was  only  entitled  to  6. 

[3]  There  is  also  a  serious  question  as  to  the  right  of  this  cor- 
poration to  hold  its  meetings  outside  of  the  state  of  New  York.  In 
Ormsby  v.  Vermont  Copper  Mining  Co.,  56  N.  Y.  623,  it  is  stated  to 
have  been  held  that,  according  to  the  settled  law  of  corporations,  neither 
stockholders  nor  directors  can  do  a  corporate  act  outside  of  the  juris- 
diction creating  the  corporation,  which  shall  be  of  force  to  bind  those 
who  do  not  participate  in  it.  In  Derry  Council  v.  State  Council 
United  American  Mechanics,  197  Pa.  413.  47  Atl.  208,  80  Am.  St.  Rep. 
838,  Sovereign  Camp  of  Woodmen  of  the  World  v.  Fraley,  94  Tex. 
200,  59  S.  W.  879,  51  L.  R.  A.  898,  Woodmen  of  the  World  v.  Woods, 
34  Colo.  1,  81  Pac.  261,  and  People  ex  rel.  Hoyne  v.  Grant,  283  El. 
391,  119  N.  E.  344,  a  distinction  is  drawn  in  this  respect  between 
corporations  for  profit  and  social  or  membership  corporations.  These 
interesting  questions  are  not,  however,  before  the  court  in  the  instant 
case.  In  order  that  they  might  be  raised,  the  action  would  have  to 
be  one  to  test  the  right  of  the  individual  defendants  other  than  Graham 
to  hold  their  offices.  In  other  words,  the  attack  would  have  to  be 
direct,  while  here  it  is  collateral. 

In  Wallace  v.  Walsh,  125  N.  Y.  26,  25  N.  E.  1076,  11  L.  R.  A.  166, 
the  stockholders  of  the  Syracuse  Stove  Company  reduced  the  number 
of  its  trustees  from  12  to  9,  but  the  certificate  of  reduction  was  never 
filed,  as  required  by  law.  Its  annual  corporation  reports  were  signed 
by  onl>;^6  of  it^  trustees;  whereas,  the  law  provided  that,  unless  such 
reports  were  signed  by  a  majority,  its  trustees  would  be  jointly  and 
severally  liable  for  all  of  its  debts.  The  company  itself  was  insolvent, 
and  the  plaintiff  was  claiming  that  the  action  reducing  the  number  of 
the  trustees  from  12  to  9  was  invalid,  because  the  certificate  had  not 
been  filed,  and  that  therefore  the  reports  were  not  signed  by  a  majority 
of  the  trustees,  and  hence  they  themselves  were  personally  liable  for 
the  company's  debts  under  the  statute.  The  court,  however,  held  that 
the  plaintiff  could  not  thus  collaterally  attack  the  validity  of  the  ac- 
tion reducing  the  number  of  trustees,  but  that  this  question  could  be 
raised  only  in  a  direct  action,  saying: 
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''Neither  the  company  nor  its  trustees  or  stockholders  could-  have  been 
heard  to  allege  in  a  collateral  proceeding,  the  invalidity  of  their  action  ^in  re- 
ducing such  board,  or  its  want  of  Authority  to  administer  the  general  affairs 
of  the  cort)oration.  Whatever  might  have  been  the  effect  upon  the  corpora- 
aon  of  a  direct  proceeding  by  the  Attorney  General,  or  otherwise,  to  test  the 
legality  of  their  action  in  reducing  such  number,  or  by  doing  business  with  an 
Insufladent  or  defective  board,  we  think  such  action  could  not,  collaterally,  be 
assailed  and  tried  in  a  proceeding  wherein  the  question  was  only  incidentally 
involved."  People  v.  Hills,  1  Lans.  302 ;  Trustees  of  Vernon  Society  v.  Hills, 
6  Cow.  23,  16  Am.  Dec.  429 ;  All  Saints  Church  v.  Lovett,  1  Hall,  191 ;  Hud- 
son River  B.  R.  Co.  v.  Kay,  14  Abb.  Prac.  (N.  S.)  191 ;  Lewis  v.  Matthews,  161 
App.  Div.  107,  146  N.  Y.  Supp.  424;  Humphreys  v.  Mooney,  5  Colo.  282; 
Wright  V.  Lee,  2  S.  D.  596,  Dl  N.  W.  706 ;  Washington  Lighting  Co.  v.  Dim- 
mick,  41  App.  Div.  596,  58  N.  Y.  Supp.  682 ;  Molr  v.  Providence  Savings  Life 
Assurance  Society,.  127  App.  Div.  591,  112  N.  Y.  Supp.  57;  People  v.  Albany  & 
Susquehanna  R.  R.  Co.,  57  N.  Y.  161. 

Matter  of  DolgeviUe  Electric  Light  &  Power  Co.,  160  N.  Y.  500, 
55  N.  E.  287,  is  not  in  conflict  with  these  cases  just  cited.  The  ques- 
tion there  involved  was  whether  a  petition  for  voluntary  dissolution 
of  a  corporation  had  been  signed  by  a  majority  of  the  directors.  The 
corporation  originally  had  13  directors.  At -a  meeting  the  number 
by  resolution  was  reduced  to  5,  but  no  transcript  of  the  proceedings  of 
the  meeting  was  filed  as  required  by  law.  The  petition  for  disso- 
lution was  signed  by  a  majority  of  the  directors  if  the  corporation 
had  but  5  directors,  while  it  was  not  signed  by  a  majority  if  the  cor- 
poration then  had  13.  The  court  held  that  the  reduction  in  the  number 
of  directors  did  not  take  place  until  the  transcript  of  the  proceedings 
of  the  meeting  was  filed  in  the  proper  offices,  that  the  corporation  con- 
tinued lawfully  to  have  13  directors,  that  the  statute  in  relation  to  a 
voluntary  dissolution  required  a  strict  compliance  with  the  law,  and 
that  there  had  been  a  failure  to  meet  its  terms.  This  was  not  a  col- 
lateral attack,  but  a  claim  by  the  corporation  of  a  right  based  upon 
a  state  of  facts  which  showed  a  failure  to  comply  with  the  terms  of 
the  statute.  It  had  nothing  to  do  with  the  carrying  on  of  business 
by  the  directors,  but  was  the  claim  of  a  privilege  by  the  corporation 
itself  under  a  statute  which  the  court  held  had  not  been  complied  with. 

The  case  at  bar  presents  a  clear  instance  of  a  collateral  attack. 
Nor  does  the  answer  of  the  3  directors  change  the  situation.  If  the 
plaintiff  cannot  attack  the  election  of  the  directors,  the  answering 
defendant  has  no  greater  right  to  do  so. 

[4]  We  come,  therefore,  to  the  question  as  to  whether  the  direc- 
tors in  any  case  have  power  to  cancel  the  certificates,  or  whether  the 
association  must  be  remitted,  if  cancellation  is  sought,  to  a  direct  ac- 
tion in  court  for  that  purpose.  The  by-laws  above  quoted  give  a 
comprehensive  scheme  for  the  correction  of  errors.  Subdivision  6 
relates  to  a  violation  of  the  rules  in  reference  to  feeding.  Rule  IX 
relates  to  the  correction  of  clerical  errors,  and  subdivision  11,  above 
quoted,  covers  cases  where  dishonesty  occurs  or  improper  practices 
are  pursued.  The  defendant  association's  contention  that  the  directors 
might  cancel  the  certificates  under  the  provisions  of  rule  IX  cannot  be 
sustained.  The  word  *'such"  before  the  word  "incorrectness,"  in  the 
phrase  "upon  evidence  of  such  incorrectness,"  refers  to  something  pre- 
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ceding.  It  cannot  relate  to  the  title,  which  is  the  expunging  of  in- 
correct entries,  because  in  such  cas^c  the  word  "such"  would  be 
meaningless.  It  must  apply  to  some  kind  of  incorrectness,  as  distin- 
guished from  any  incorrectness;  and  this  reference  is  made  clear 
when  the  preceding  rule  is  read,  which  refers  to  a  particular  kind  6f 
incorrectness,  viz.  an  mcorrectness  through  clerical  error. 

[5]  But  the  directors  are  authorized  to  proceed  under  the  provision 
of  subdivision  11.  The  defendant  association  conceded  upon  the  trial 
that  it  did  not  intend  to  act  under  that  portion  of  subdivision  11  which 
provides  for  action  by  the  superintendent  of  advanced  registry,  nor 
to  cancel  the  certificate  upon  the  basis  merely  of  a  reasonable  sus- 
picion of  dishonesty  or  improper  practice  existing.  It  seems  probable 
that  such  a  rule  would  be  unreasonable,  and  as  the  action  sought  to  be 
taken  by  the  association  in  this  case  relates!  merely  to  the  right 
of  the  board  of  directors  to  act,  any  other  proceeding  under  subdivi- 
sion 11  will  be  enjoined.  The  sentence  clearly  means  that,  if  the  board 
of  directors  shall  be  satisfied  that  any  dishonest  or  improper  practice 
in  connection  with  the  making  of  any  test  has  been  employed,  or  a 
reasonable  suspicion  thereof  exists,  it  may  cancel  such  acceptance  and 
certificate ;  the  introduction  of  the  words  "or  the  board  of  directors," 
In  the  final  part  of  the  sentence,  must  be  construed  to  make  their  ac- 
tion dependent  upon  thfeir  finding  dishonesty  or  improper  practice, 
just  as  the  superintendent  would  be  authorized  to  act  if  he  were 
the  judge  of  the  case.  To  be  sure,  no  procedure  for  action  by  the 
board  of  directors  is  set  forth  in  the  rules ;  but  that  is  not  necessary 
in  such  case.  The  law  requires  certain  procedure,  viz.  that  there  shall 
be  notice  to  the  person  whose  property  right  is  to  be  affected,  and  an 
opportunity  to  be  heard.  Ostrom  v.  Greene,  161  N.  Y.  353,  55  N.  E. 
919;  Williamson  v.  Randolph,  48  Misc.  Rep.  96,  96  N.  Y.  Supp. 
644;  Lubat  v.  he  Roy,  40  Hun,  546;  Fritz  v.  Muck,  62  How.  Prac. 
69 ;  People  ex  rel.  Holstrom  v.  I.  D.  B.  B.  Union,  164  App.  Div.  267, 
149  N.  Y.  Supp.  771. 

[8 1  It  is  not  easy  to  define  in  advance  exactly  what  the  limits  are 
of  what  will  be  considered  the  "law  of  the  land."  That  the*  plaintiff 
must  have  notice  of  the  hearing  is  indisputable,  and  that  notice  must 
advise  him  of  the  subject  which  will  be  taken  up,  and  the  result  which 
may  be  anticipated  if  the  proofs  come  within  the  specification  of  the 
rule.  Thus  in  Williamson  v.  Randolph,  supra,  which  involved  a 
charge  against  a  member  of  the  Consolidated  Stock  &  Petroleum  Ex- 
change of  New  York,  which  charge  would  result  in  expulsion  if  es- 
tablished, Mr.  Justice  Clarke  in  his  opinion  said : 

"The  notice  required  by  fair  play  is  a  notice  of  the  charges  preferred.  There 
is  no  provision  in  the  constitution  and  by-laws  for  service  of  a  notice  of  the 
charge.  Such  notice,  however,  is  required  in  fairness  to  the  accused,  even  in 
the  absence  of  any  provision  therefor  in  the  by-laws." 

Fritz  v.  Muck,  62  How.  Prac.  69. 

"A  mere  summons  to  appear  is  not  sufficient,  but  the  accused  should  also  be 
given  notice  of  the  charges  preferred."  People  ex  rel.  Deverell  v.  Mutual 
Musical  Protective  Union,  118  N.  Y.  101,  23  N.  B.  129;  People  ex  rel.  Mercheim 
V.  Musical  Union,  47  Hun,  273. 
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In  People  ex  rcl.  Johnson  v.  New  York  Produce  Exchange,  149  N^ 
Y.  401,  44  N.  E.  84,  Chief  Judge  Andrews,  writing,  said: 

'To  require  technical  precision  in  complaints  of  this  character,  drawn  by 
merchants  or  business  men,  and  to  apply  to  them  the  stiiqt  rule  of  pleading  in 
an  action  in  a  court  of  law  would  greatly  embarrass,  and  many  times  defeat, 
the  disciplinary  regulations  of  such  associations.  Members  are  entitled  to 
fair  dealing,  and  to  have  their  substantial  rights  protected.  But  the  pro* 
ceedings  in  such  cases  are  necessarily  somewhat  summary,  and  mere  infor- 
mality, when  substantial  rights  are  preserved,  ought  not  to  render  them  void.'' 

The  tribunal  before  which  the  hearing  is  to  be  had  in  this  case,  as 
provided  in  the  rules  for  advanced  registry  and  the  by-laws,  is  the 
board  of  directors,  with  the  president  presiding.  It  must  be  a  fair 
and  unprejudiced  tribunal.  The  question  whether  one  who  has  been 
on  an  investigating  committee,  and  has  expressed  an  opinion,  is  dis- 
qualified from  acting  as  a  judge,  because  of  what  is  similar  to  ac- 
tual bias,  in  such  a  case  as  is  here  involved,  is  an  open  one  in  this  state. 
Wilcox  V.  Supreme  Council  of  the  Royal  Arcanum,  210  N.  Y.  370, 
104  N.  E.  624,  52  L.  R.  A.  (N.  S.)  806. 

[7]  But  in  this  case,  in  view  of  the  statements  made  in  the  course 
of  the  preliminary  investigation  by  members  of  the  executive  com- 
mittee and  the  president,  fair  play,  which  is  the  test  in  this  kind  of  an 
Examination,  requires  that  no  director,  who  is  a  member  of  the 
executive  committee,  to  whom  the  plaintiff  objects,  shall  vote  upon  the 
question  of  the  cancellation  of  any  of  the  certificates  here  involved; 
nor  for  the  same  reason  should  the  president,  if  the  plaintiff  objects 
to  him,  preside  or  have  the  right  to  a  deciding  vote  in  case  of  a  tie. 

[8]  At  the  hearing  the  proofs' upon  which  the  directors  are  to  form 
their  opinion  must  be  presented  in  the  presence  of  the  plaintiff,  and 
he  must  have  ah  opportunity  to  explain  and  offer  testimony  on  his 
own  behalf.  Fair  play  requires  that  he  be  allowed  to  cross-examine 
all  witnesses  produced.  There  are  cases  where  such  a  hearing  as  is 
here  in  question  has  been  set  aside  as  unfair,  because  the  person 
whose  rights  were  involved  was  not  allowed  to  cross-examine  wit- 
nesses. Hutchinson  v.  Lawrence,  67  How.  Prac.  38.  The  implication 
in  Williamson  v.  Randolph,  48  Misc.  Rep.  98,  96  N.  Y.  Supp.  644, 
and  in  Haebler  v.  New  York  Produce  Exchange,  149  N.  Y.  414,  44 
N.  E.  87,  is  to  the  effect  that  the  plaintiff  should  have  an  opportunity 
to  cross-examine  witnesses.  Rose  v.  Order  of  Patricians,  126  Mich. 
577,  85  N.  W.  1073,  and  Dick  v.  International  Congress,  138  Mich. 
372,  101  N.  W.  564,  are  to  the  same  eflfect. 

The  language  of  Sir  George  Jessel,  Master  of  the  Rolls,  in  La- 
bouchere  v.  Earl  of  Warncliffe,  13  Chan.  Div.  346,  states  the  general 
principle : 

"The  committee  are  not  to  form  an  opinion  until  'after  inquiry.'  What  does 
mat  mean?  What  kind  of  inquiry  is  intended?  The  words  do  not  mean  that 
they  are  simply  to  take  up  a  newspaper,  see  in  it  that  Mr.  A.  B.  has  written 
a  letter,  or  has  been  brought  up  at  the  poUce  court  for  drunkenness,  and  then 
expel  him.  ♦  ♦  ♦  What  the  rule  I  have  quoted  means  is  that  there  shaU 
be  a  fair  inquiry  into  the  truth  of  the  alleged  facts.  ♦  ♦  •  VThat  ought 
the  committee  of  a  club  to  do  when  the  conduct  of  one  of  its  members  has  been 
Unpnnged?    They  ought  to  see  what  that  conduct  has  been,  and  what  excuse 
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or  reason  can  be  ^ven  by  the  member  for  it ;  and  they  ought  to  give  notice 
to  that  member  that  his  conduct  is  about  to  be  inquired  into,  and  afford  him 
an  opportunity  of  stating  his  case  to  them.  *  •  *  In  a  case  where  a  de- 
cision depended  upon  their  opinion — ^In  other  words,  upon  their  judgment — 
it  was  most  important  that  the  materials  on  which  that  judgment  was  formed 
should  be  accurately  ascertained ;  and,  of  course,  that  could  only  be  done  by 
a  proper  investigation,  by  giving  due  notice  to  the  accused  and  by  taking — 
I  do  not  say  legal  evidence,  or  that  evidence  not  directly  legal  might  not  be 
admissible — but  taking  evidence  on  the  question  of  fact  before  them,  and  satis- 
fying themselves  as  to  the  truth.  They  could  then  form  their  opinion. 
*  •  •  If,  having  given  the  accused  fair  notice,  and  made  due  Inquiry,  the 
committee  came  to  tbe  conclusion  that  the  conduct  of  one  of  the  members  of 
the  club  was  injurious  to  its  welfare  and  interests,  no  judicial  tribunal  could 
Interfere  with  any  consequences  which  might  arise  from  an  opinion  thus 
fairly  formed." 

[9]  The  association  is  not  bound  by  the  rules  of  common-law  e\'i- 
dence.  If  such  were  the  rule,  almost  no  decision  of  such  a  body  as 
this  could  be  sustained.  5  Corp.  Juris,  1356;  Harris  v.  Aiken,  76 
Kan.  516,.92  Pac.  537,  123  Am.  St.  Rep.  149;  Guinnane  v.  Sunnyside 
Boating  Company  of  Toronto,  21  Ont.  Appeals,  49. 

[10]  In  the  case  of  the  defendant  association,  the  directors  have 
no  power  to  subpoena  witnesses.'  It  may  be  impossible  to  obtain  the 
presence  of  all  the  persons  having  knowledge  of  the  circumstances. 
Under  such  circumstances,  an  explanation  being  offered,  it  would 
not  be  necessarily  unfair  to  receive  ex  parte  statements  and  other 
hearsay  evidence.  Whether  such  a  proceeding  would  be  fair  or  not 
can  only  be  determined  when  all  the  facts  are  before  the  court,  and 
not  in  such  an  anticipatory  action  as  this.  As  a  general  rule  it  cannot 
be  doubted  that  a  person  whose  property  rights  are. involved  should 
be  confronted  by  the  witnesses  against  him,  and  have  an  opportunity 
to  cross-examine,  and  a  departure  from  this  rule  must  be  the  ex- 
ception. 

The  defendant  Gardner  should  therefore  be  enjoined  from  can- 
celing the  certificates.  The  other  individual  defendant  and  the  as- 
sociation should  be  enjoined  from  canceling  certificates,  except  after 
giving  the  plaintiff  notice  and  an  opportunity  to  be  heard  as  above 
explained. 

A  decision  may  be  presented  in  accordance  herewith. 


HOME  INS.  CO.  v.  MURPHY. 

(Supreme  Oourt,  Appellate  Term,  First  Department    June  9,  1020.) 

1.  Insurance  <S=»601— Part  of  money  paid  on  fire  policy,  on  innocent  misstale- 
ment  that  it  was  the  total  insurance,  recoverable. 

Money  paid  on  an  Innocent  misstatement  of  the  other  party  miCy,  In  an 
appropriate  case,  be  recovered  back,  as  where  paid  on  fire  policy,  on 
misstatement  that  that  was  the  total  Insurance,  when  the  policy  limited 
liability,  in  case  of  other  insurance,  to  a  proportion  of  the  loss;  but  in 
such  case  the  right  to  recover  back — that  is,  the  right  to  maintain  action 
tor  money  had  and  received — ^Is  limited  to  so  much  as,  in  equity  and 
good  conscience,  plaintiff  would  have  been  entitled  to  withhold. 
»  — ■  ■  — ■ — ■^— —  t 

^z»Fot  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Ind«i:M 
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2.  Inamrance  «=»(i01— Bigfat  of  insurer  to  recover  of  owner  iMymenl  on  policjr 
iflsaed  to  owner  not  affected  by  payment  being  to  nuNrtgagee. 

Right  of  insurer  to  recover  back  from  owner  of  insured  property  part  oi 
money  paid  on  fire  policy  issued  to  such  owner,  loss,  if  any,  payable  to 
mortgagee,  is  not  affected  by  the  payment  having  been  made  to  the  "mort- 
gagee; the  payment  having  been  made  under  contract  between  plaintiff 
and  defendant,  and  having  been  for  the  account  and  benefit  of  defendant. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Home  Insurance  Company  against  Maty  Murphy. 
From  a  judgment  for  defendant,  after  a  trial  without  a  jury,  plain- 
tiff appeals.    Reversed,  and  new  trial  granted. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Robert  A.  Fosdick,  of  New  YcH-k  City,  for  appellant 

John  MacCrate,  of  Brooklyn  (Forrest  S.  Chilton,  of  Brooklyn,  of 
counsel),  for  respondent. 

BIJUR,  J.  This  case  involves  some  peculiar  features.  Plaintiff 
had  issued  a  policy  of  fire  insurance  on  defendant's  house  in  the 
amount  of  $700,  loss,  if  any,  payable  to  a  mortgagee  (one  Locke),  un- 
der the  standard  form  of  the  mortgagee  clause.  The  policy  contained, 
the  standard  conditions  concerning  its  being  void  in  the  event  of 
false  statements  by  the  assured,  etc.,  either  in  the  application  for 
the  policy  or  proof  of  loss  thereunder.  It  also  contained  a  provision 
avoiding  the  policy  if  the  assured  had  other  insurance  on  the  prop- 
erty without  plaintiflf's  permission  in  writing,  though  apparently  this 
consent  had  been  given,  because  the  copy  of  the  policy  set  out  m  the 
minutes  contains  a  clause  reading :  "Other  insurance  permitted  with- 
out notice  until  required."    It  also  contained  a  clause : 

'This  company  shaU  not  be  Uable  for  a  greater  proportion  of  any  loss  or 
damage  than  the  amount  hereby  Insured  shaU  bear  to  the  whole  insurance 
covering  the  property,  whether  yaUd  or  not  and  whether  coUectible  or  not" 

[1]  A  fire  occurred  on  the  premises,  and  the  defendant's  proof  of 
loss  recited  a  total  insurance  of  $700  and  a  "loss  and  damage,  per 
detailed  estimate  of  Alex  Moore's  Sons,  contractors  [who  were  ap- 
parently agreed  on  by  both  parties  as  competent  estimators],  $625."^ 
Under  the  80  per  cent,  average  clause,  this  called  on  the  plaintiff  to 
pay  $459.56,  to  which  was  "added  in  compromise  to  effect  settlement 
$40.44."  There  was  a  further  statement  in  the  proof  of  loss  that  the 
$700  was  the  total  insurance  of  the  property.  The  plaintiff  sent  a 
letter  to  the  defendant,  inclosing  a  check  for  $500  "in  compromise 
settlement  of  this  claim."  Although  the  testimony  of  one  of  plain- 
tiff's witnesses,  in  which  he  endeavored  to  explain  that  the  $500  was  , 
paid  because  the  company  understood  the  woman  was  poor,  was 
stricken  out,  and  perhaps  properly,  it  is  quite  clear  that  defendant 
made  no  claim  beyond  the  actual  loss  shown  in  the  proof  of  loss,  and 
was  therefore  paid  more  than  she  had  a  legal  right  to  expect,  and 
than  she  formally  claimed.     It  developed  subsequently  that  she  had 

^EoFor  other  cues  see  same  topic  &  KBY7NUMBER  in  all  Key-Numbered  DigeBts  A  Indexes 
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another  fire  policy  for  $500,  under  which  she  collected  $250  for  the 
same  loss.  Upon  ascertaining  that  fact,  plaintiff  brought  this  action, 
indorsing  on  the  summons  the  statement  that  the  nature  of  the  cause 
of  action  was: 

''Obtaining  $500  from  the  plaintiff  for  a  fire  loss  based  upon  the  false  and 
fraudulent  written  statement  of  the  defendant." 

Although  plaintiff  appellant  in  its  brief  insists,  as  it  did  upon  the 
trial,  that  the  policy  became  void  because  of  the  false  statement  in 
the  proof  of  loss  that  there  was  no  other  insurance,  this  hardly  covers 
the  situation,  because  under  the  mortgagee  clause  plaintiff  would  have 
been  compelled  to  pay  the  mortgagee,  regardless  of  defendant's  false 
statement.  On  the  other  hand,  viewed  as  an  action  based  on  fraud, 
the  learned  judge  below  properly  held  that  the  necessary  elements  for 
an  action  of  deceit  had  not  been  proved,  referring,  no  doubt,  particu- 
larly to  scienter.  Indeed,  defendant  herself  testified  on  her  own 
case  that  she  had  told  one  of  plaintiff's  representatives  (whatever  his 
authority  may  have  been)  that  she  had  only  one  policy,  and  that  Mr. 
Locke  (mortgagee)  had  the  other. 

Without  commenting  upon  the  exact  significance  of  her  testimony, 
I  think  it  may  fairly  be  said  that  the  record  did  not  disclose  an  intent 
on  her  part  to  deceive.  Plaintiff's  right,  however,  to  recover,  does 
not  depend  upon  proof  of  fraud  in  its  ordinary  sense.  Money  paid 
upon  an  innocent  misstatement  of  the  other  party  may  in  an  appro- 
priate case,  as  I  regard  this  one  to  be,  be  recovered  back.  Kountze  v. 
Kennedy,  147  N.  Y.  124,  at  page  129,  41  N.  E.  414,  29  L.R.  A.  360, 
49  Am.  St.  Rep.  651.  In  such  a  case,  however,  and  indeed  in  case  of 
money  paid  upon  contracts  voidable  for  other  and  more  serious 
reasons,  the  right  to  recover  back — ^that  is,  the  right  to  maintain  an 
action  for  money  had  and  received — ^is  recognized  as  limited  by  the 
rule  that  the  party  who  has  made  payment  may  recover  back  only 
so  much  as  in  equity  and  good  conscience  he  would  have  been  en- 
titled to  withhold.  Schank  v.  Schuchman,  212  N.  Y.  352,  106  N.  E. 
127,  citing  with  approval  Western  Assurance  Co.  v.  Towle,  65  Wis. 
247,  257-261,  26  N.  W.  104. 

[2]  It  appears,  therefore,  that  the  plaintiff  had  pleaded  and  proved 
a  good  cause  of  action  against  the  defendant  to  recover  so  much  of 
the  $500  as  would  leave  the  payment  to  defendant  the  correct  propor- 
tion due  from  plaintiff  to  defendant,  in  view  of  the  other  insurance 
existing.  Some  mention  is  made  by  defendant's  counsel  of  the  fact 
that  tha  $500  went,  not  to  defendant,  but  to  the  mortgagee.  I  do 
not  think  that  that  fact  has  any  bearing  upon  the  present  issues.  The 
money  was  paid  by  the  plaintiff  under  a  contract  between  it  and  the 
defendant,  and  payment  to  the  mortgagee  was  plainly  for  the  account 
I  and  benefit  of  the  defendant  owner  of  the  property. 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  ap* 
pellant  to  abide  the  event.    All  concur. 
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FINNEGAN  ▼.  BUTLEB  et  aL 

(Sapreme  Court,  Special  Term,  Erie  Ck)unt7.    May  29,  1920.) 

1.  iDjnncllon  <d=ol4JlU.Prima  facie  case  necessary  for  issuaace  of  temporary 

injiinction. 

in  newspaper  publisher's  action  to  enjoin  proprietors  and  managers  of 
other  papers  from  combining  and  conspiring  to  create  a  combination  or 
monopoly  In  the  production  or  sale  of  newspapers,  advertising  therein, 
"mats,"  etc,  so  as  to  injure  plaintiff's  business,  a  temporary  injunction 
will  not  be  issued,  unless  plaintiff  has  shown  in  the  motion  papers  at  least 
a  prima  facie  case  that  a  combination  exists,  that  it  tends  to  create  a 
monopoly  in  an  article  or  commodity  of  common  use,  or  is  intended  to  In- 
jure plaintiff  In  his  business,  or  that  the  acts  complained  of  will  cause 
the  plaintiff  Injury. 

2.  lojunction  ^=s>145— Facts  held  to  establish  prima  facie  case  of  combination 

to  injare  plaintiff  in  Ills  business. 

In  newspaper  publisher's  action  to  enjoin  proprietors  and  managers  of 
other  papers  from  conspiring  and  combining  to  Injure  plaintiff  in  his  busi- 
ness, by  refusing  to  sell  papers  to  newsdealers  who  sold  plaintiff's  papers, 
etc.,  facts  shown  by  affidavits  held  sufficient,  on  motion  for  temporary  in- 
,  junction*  to  establish  prima  fade  case  of  a  combination  or  conspiracy. 

3.  Conspiracy  ^=»19— -May  be  shown  by  circumstantial  evidence. 

A  conspiracy  to  injure  plaintiff  in  his  bi^siness  may  be  established  by 
circumstantial  evidence. 

4.  Injunction  ^=»101(1) — Combination  to  prevent  newsdealers  from  selling 

particular  paper  enjoin^. 

jx  combination  of  newspaper  publishers  to  prevent  newsdealers  from 
selling  a  particular  newspaper  by  threatening  to  refuse  to  sell  to  dealers 
handling  such  paper  is  unlawful  and  will  be  enjoined. 

ft*  Injunction  <&=»135— Granting;  of  temporary  injunction  discretionary. 

Temporary  injunction  will  be  granted,  if  in  the  discretion  of  the  court  a 
prima  fade  case  shows  such  relief  necessary  to  prevent  irreparable  in- 
jury. 

6.  Monopolies  «=»13— '''Mati^  made  by  newspapers  not  a  ^commodity  of  com- 
mon use"  within  jstatute. 

Combination  of  defendant  newspai>er  publishers  to  refuse  to  furnish 
plaintiff  publisher  with  "mats"  or  "matrices"  made  by  defendants,  for  use 
by  plaintiff  in  the  publication  of  the  advertisements  for  which  they  were 
made,  held  not  to  entitle  plaintiff  to  injunctive  relief ;  plaintiff  having  no 
legal  right  to  tlfe  "mats,"  even  though  he  had  been  furnished  them  in  the 
past,  and  a  "mat"  not  being  a  "commodity  of  conunon  use,"  within  Gen- 
eral Business  Law,  |  340,  relating  to  monopolies  in  the  manufacture,  pro- 
duction, and  sale  of  such  commodities. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Commodity.] 

Action  by  Charles  A.  Finn^an  against  Edward  H.  Butler  and 
others.  On  plaintiff's  motion  for  an  injunction  pendente  lite.  Grant- 
ed in  part. 

Franklin  R.  Brown,  of  Buffalo,  for  plaintiff. 
Preston  M.  Albro,  of  Buffalo,  for  defendant  Butler. 
Daniel.  J.  Kenefick,  of  Buffalo,  for  defendant  Mack. 
Edward  R.  O'Malley,  of  Buffalo,  for  defendants  Conners. 
William  Carroll,  of  Buffalo,  for  defendants  J.  N.  Matthews  Co. 
and  Ramsdell. 

^TpFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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SEARS,  J.  The  plaintiflF  has  moved  for  an  injunction  pendente  lite. 
He  is  the  proprietor  of  a  daily  evening  newspaper  known  as  the  Buf- 
falo Commercial,  and  the  defendants  are  the  proprietor3  and  man- 
agers of  all  the  other  daily  newspapers  in  the  city  of  Buffalo  pub- 
lished in  the  English  language.  The  plaintiff's  action  is  for  injunc- 
tive relief,  and  is  based  upon  the  theory  that  the  defendants,  together 
and  with  others,  have  conspired  together  to  injure  the  business  of 
the  plaintiff  as  publisher  of  the  Buffalo  Commercial. 

The  act^  sought  to  be  enjoined  may  he  summarized  as  follows: 

(1)  Refusing  to  sell  the  defendants*  newspapers  to  persons  who 
may  also  deal  in  and  handle  plaintiff's  newspaper,  and  inducing  news- 
boys or  newsmen  to  refuse  to  handle  or  deal  in  plaintiff's  newspaper. 

(2)  Refusing  to  deliver  "mats"  or  "matrices"  of  advertisements 
to  plaintiffs,  when  requested  so  to  do  by  the  advertiser,  for  the  prep- 
aration or  publication  of  whose  advertisement  such  "mat"  or  "ma- 
trix" has  been  made. 

(3)  Continuing  the  practice  of  employing  men  to  reset  "mats" 
or  "matrices,"  and  entering  into  an  agreement  with  any  labor  union, 
corporation,  association,  or  person  to  provide  for  employes  to*  be 
engaged  in  such  resetting  of  "mats." 

(4)  Entering  into  any  agreement  with  any  labor  union,  corpora- 
tion, association,  or  person  providing  that  defendants  shall  employ 
only  union  men  or  discharge  any  employes  not  belonging  to  such 
union  or  association. 

(5)  Combining  and  conspiring  to  create  or  maintain  a  combination 
or  monoply  in  the  production  or  sale  of  newspapers,  advertising  there- 
in, "mats"  or  "matrices,"  or  whereby  competition  in  this  state  in  the 
supply  or  price  of  any  such  article  or  commodity,  or  any  article  or 
commodity  in  common  use,  is  or  may  be  restrained  or  prevented,  or 
whereby,  or  as  a  result  of  which,  the  free  pursuit  by  plaintiff  of  his 
lawful  business  of  publishing,  circulating,  and  selling  the  Buffalo 
Commercial  may  be  restricted  or  prevented,  or  whereby  the  plaintiff 
may  be  prevented  from  exercising  his  lawful  calling,  or  to  commit 
any  act  injurious  to  trade  or  commerce,  or  whereby  it  is  intended  to 
accomplish  any  of  the  acts  or  things  mentioned  in  the  above  subdi- 
visions. 

[1]  Before  a  temporary  injunction  can  be  granted  the  court  must 
be  satisfied  that  the  plaintiff  has  shown  in  the  motion  papers  at  least 
a  prima  facie  case,  first,  that  a  combination  exists;  second,  that  it 
tends  to  create  a  monopoly  in  an  article  or  commodity  of  common 
use,  or  is  intended  to  injure  the  plaintiff  in  his  business;  third,  that 
the  acts  complained  of  will  cause  the  plaintiff  injury. 

[2]  The  defendants  earnestly  contend  that  the  case  fails  to  es- 
tablish any  one  of  the  three  elements  mentioned  above.  The  plain- 
tiff's affidavits  fail  to  establish  direct  proof  of  any  contract  or  agree- 
ment which  would  constitute  necessarily  a  combination  or  cpnspiracy. 
But  these  f act&  are  shown :  For  a  long  time  there  has  been  an  as- 
sociation known  as  the  "Buffalo  Publishers'  Association";  that  pre- 
vious to  January  12,  1920,  there  were  meetings  of  this  association,  at 
which  the  price  of  newspapers  was  discussed;    that  previously  to 
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that  time  the  price  of  all  daily  newspapers  in  the  city  oi  Buffalo,  ex- 
cept the  price  of  the  Buffalo  Commercial,  was  simultaneously  in* 
creased  to  two  cents ;  that  employes  of  -some  of  the  defendants  have 
stated  to  newsdealers  that  stich  newsdealers  would  not  be  supplied 
with  any  of  the  defendants'  papers  if  they  handled  or  continued  to 
handle  the  Buffalo  Commercial.  Such  facts  establish  a  prima  facie 
case  of  a  combination  or  conspiracy; 

[i]  Such  a  conspiracy  may  be  established  circumstantially.  The 
Appellate  Division  of  the  Fourth  Department  in  Heughes  v.  Board 
of  Education,  37  App.  Div.  180,  55  N.  Y.  Supp.  799,  said: 

"Direct  and  poeitive  proof  of  such  an  offense  is,  from  the  nature  of  things, 
seldom  attainable,  and  for  this  reason  resort  is  frequently  had  in  both  civil 
and  orimlnal  actions  to  ctrcoinstantlal  evidence;  that  is,  to  evideinee  of  dlsi 
eonnected  aets  on  the  part  of  the  IndiTidnal  conspirators  which,  when  taken  in 
connection  with  each  other,  tend  to  show  a  combination  to  secure  a  par- 
ticular result;  and  this  character  of  evidence  is  often  quite  as  satisfactory 
and  conclusive  as  more  direct  proof.  People  v.  Flack,  126  N.  Y.  S24 ;  People 
T.  Van  Tassel,  IM  N.  Y.  661." 

[4]  The  defendants  upon  the  argument  conceded  that  it  would  be 
unlawful  for  the  defendants  to  combine  to  prevent  newsdealers  or 
newsboys  from  selling  the  Buffalo  Commercial  by  offering  them  mon^ 
ey  considerations.  It  would  be  equally  unlawful  to  accomplish  the 
same  purpose  by  threatening  to  refuse  to  sell  the  defendants'  news-* 
papers  to  newsdealers  handling  the  Commercial.  Sultan  v.  Star  Co., 
106  Misc.  Rep.  55,  174  N.  Y.  Supp.  52;  Straus  v.  American  Pub- 
Kshers'  Association,  85  App.  Div.  449,  83  N.  Y.  Supp.  271 ;  Id.,  177 
N.  Y.  477,  69  N.  E.  1107,  64  L.  R.  A.  701,  101  Am.  St.  Rep,  819. 

[6]  The  defendants  deny  these  coercive  acts,  and  produce  affida- 
vits of  their  employes,  who  are  charged  with  the  commission  of  such 
acts,  to  substantiate  their  denials.  On  this  preliminary  motion  this 
question  of  fact  is  not  necessarily  resolved.  It  is  sufficient  in  the  dis- 
cretion of  the  court  to  prevent  irreparable  injury  to  grant  relief  upon 
the  prima  facie  case.  Especially  should  that  be  so,  ,as  here,  where 
the  acts  are  denied,  and  no  harm  will  therefore  result  to  the  defend- 
ants in  their  being  enjoined.  An  injtmction  pendente  lite  will  there- 
fore be  ordered,  restraining  the  defendants  from  the  commission  of 
the  acts  specified  in  subdivision  1  of  the  acts  complained  of,  above 
mentioned,  viz. ;  Refusing  to  sell  the  defendants'  newspapers  to  per- 
sons who  may  also  deal  in  and  handle  plaintiff's  newspaper,  and  in- 
ducing newsboys  or  newsmen  to  refuse  to  handle  or  deal  in  plaintiff's 
newspaper. 

[•]  As  to  the  other  acts  complained  of,  a  different  situation  exists. 
For  example,  the  defendants  are  charged  with  refusing  to  supply 
"mats"  or  "matrices"  to  advertisers,  if  such  advertisers  in  turn  are 
to  furnish  such  "mats"  or  "matrices"  for  the  use  of  the  Buffalo  Com- 
mercial. These  "mats"  or  "matrices"  are  made  as  follows :  An  ad- 
vertiser sends  to  the  newspaper  a  copy  of  a  display  advertisement. 
The  newspaper  to  which  the  copy  is  sent  causes  the  copy  to  be  set 
by  the  use  of  movable  type.  An  impression  of  this  movable  type  is 
made  upon  a  wet  paper  mass,  which  is  pressed  into  the  type  and 
182  N.Y.S.— 43 
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takes  the  exact  impression  thereof.  This  paper  mass  constitutes  the 
*'mat,"  or  "matrix,"  and  more  than  one  impression  can  easily  be 
taken.  The  "mat"  is  thoroughly  dried  in  a  cylindrical  form,  and 
molten  metal  poured  upon  the  same,  whidi,  although  cylindrical  in 
form,  talces  the  exact  impression  of  the  type  in  a  solid  mass  in  such 
a  condition  as  to  be  usaUe  upon  a  cylindrical  press.  Such  "mat"  or 
"matrix"  is  therefore  an  intermediate  process  in  the  production  of  the 
newspaper  between  the  setting  of  the  type  and  the  final  casting  ot 
the  cylinder  which  is  put  into  the  press.  Mats  are  not  sold,  but  news- 
papers do  as  a  courtesy  frequently  make  extra  mats  and  deliver  them 
to  other  newspapers. 

The  mat  is  not  a  commodity  of  common  use,  within  the  meaning  of 
the  Donnelly  Act  (section  340  of  the  General  Business  Law  of  the 
state  of  New  York  [Consol.  Laws,  c.  20]).  People  r.  Epstean,  102 
Misc.  Rep.  476,  170  N.  Y.  Supp.  68.  It  would  doubtless  be  conven- 
ient and  advantageous  to  the  Commercial  to  receive  from  the  defend- 
ants such  "mats,"  but  the  plaintiff  has  established  no  legal  right  to 
do  so.  The  courtesies  of  the  paSt  do  not  establish  such  rights.  The 
"mats"  do  not  belong  to  the  advertisers,  and,  even  if  they  did,  it 
would  be  the  advertiser  who  would  have  to  complain,  and  not  the  plain* 
tiff.  There  is  no  more  reason  why  the  defendant  should  make  addi- 
tional mats  to  be  supplied  to  the  CommJercial  than  that  the  plaintiff 
should  be  furnished  with  copies  of  the  defendants'  news  articles  for 
republication  in  the  plaintiff's  newspaper.  No  act  ttoding  to  injure 
the  plaintiff  in  a  legal  sense  is  established  in  this  respect. 

Similarly  in  regard  to  the  relief  sought  in  respect  to  the  use  ol 
printers  in  resetting  advertisements,  and  in  respett  to  the  relief  sought 
regarding  the  entrance  into  contracts  with  labor  unions  for  the  em- 
ployment exclusively  of  members  of  such  labor  tmions,  there  is  a 
failure  to  establish  either  the  creation  of  a  monopoly,  or  an  intent  to 
injure  the  plaintiff,  or  an  actual  injury  to  the  plaintiff. 

It  would  be  irrelevant  to  discuss  the  arguments  relating  to  trade 
unions'  limitation  of  work  or  the  "closed  shop."  So  far  as  this  mo- 
tion is  concerned,  these  subjects  may  be  considered  as  social  and 
economic.  They  may  in  a  proper  casie  became  legal.  The  argument 
that  the  defendants  are  employing  men  in  uselessr  work,  and  therefore 
restricting  the  labor  market,  to,  the  injury  of  the  plaintiff,  does  not 
convince  me  that  there  is  a  direct  injury  to  the  plaintiff. 

In  Auburn  Draying  Co.  v.  Wardell,  227  N.  Y.  1,  124  N.  E.  97, 
a  secondary  boycott  was  involved,  the  injunction  being — 

"to  prohibit  the  enforcement  of  resolutions,  rules,  or  orders  of  the  defendant 
unions  requiring  th^  members  to  quit  the  seryioe  of  employers  who  patron- 
ize the  plaintiff,  and  the  giving  of  notices  by  or  on  behalf  of  said  organizations 
or  the  officers  thereof  to  such  employers,  or  the  public,  of  an  intention  to  quit, 
provided  such  employers  continued  to  patronize  the  plaintiff,  and  any  other 
attempt  or  effort  to  use  the  powers  or  authority  of  the  defendant  tmions  over 
their  own  members,  for  the  purpose  of  inducing  or  compelling  patrons  of  the 
plaintiff,  or  the  pubUc  generally,  against  their  wiU^  to  refrain  from  deaUng 
with  the  plaintiff." 

In  Straus  v.  American  Publishers'  Association,  177  N.  Y.  473,  69 
N.  E.  1107,  64  L.  R.  A.  701,  101  Am.  St.  Rep.  819,  the  plaintiffs  were 
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the  proprietors  of  a  department  store  dealing  in  books  complaining 
of  an  association  which  had  entered  into  an  agreement  not  to  sell 
books  to  any  Twokseller  who  should  not  maintain  a  certain  net  re- 
tail price.  In  Curran  v,  Galen,  152  N.  Y.  33,  46  N.  E.  297,  37  L. 
R.  A.  802,  57  Am.  St.  Rep.  4%,  the  plaintiff  was  an  engineer,  who 
complained  of  the  action  of  a  trade  union  which  secured  his  dis- 
charge because  he  was  not  a  member  of  the  union. 

In  McCord  v.  Thorapson-Sterrett  Co.,  129  App.  Div.  130,  113  N. 
Y.  Supp.  385,  affirmed  198  N.  Y.  587,  92  N.  E.  1090;  the  question 
arose  among  the  members  of  an  employers*  association  as  to  the  le- 
gality of  a  requirement  of  the  association  that  all  its  members  should 
employ  or  continue  to  retain  in  employment  only  members  of  a  par- 
ticular union.  The  case  is  therefore  an  authority  holding  that  such 
an  order  by  an  employers'  association  is  illegal;  but  it  does  not  es- 
tablish the  right  of  the  plaintiff  to  base  an  action  upon  a  theory  of 
such  remote  and  consequential  damages  as  the  plaintiff  alleges  here. 
These  are  typical  cases  and  none  is  controlling. 

The  prayer  for  a  general  injunction,,  without  specifying  particular 
acts,  cannot  be  granted.  It  would  be  as  futile  as  an  injunction  against 
general  disobedience  of  the  law. 

The  motion  for  a  temporary  injunction  is  therefore  granted  only 
as  above  stated,  and  in  all  other  respects  is  denied. 


(192  Afip.  Mv.  421) 

TREADWELL  v.  CITY  OF  CONKERS. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department.   June  11|  1920.) 

L  Mimieipal  corporatioiis  «s»V68()B)'r-€tty  ndt  liable  to  pedestrian  for  Caxilt 
in  plan  of  constructing  flagstone  covering. 

Unless  a  pedestrian,  injured  by  the  breaking  of  a  flagstone  covering  a 
gutter  basin,  established  that  the  pla^  for  the  work  as  made  and  ex- 
ecuted was  not  adopted  or  approved  by  the  dty  authorities,  the  dty  was 
protected  from  attack  on  the  plan  as  improper. 
%.  Appnl  and  error  es»23^(2>— Objection  to  testimony  on  untenable  ground 
effective,  if  evidence  not  competont 

In  injured  pedestrian's  action  against  city,  untenable  objection  to  tes- 
timony as  to  the  improper  plan  of  the  gutter  basin  covering,  which  caused 
the  injury,  though  made  on  the  ground  that  the  spedflc  question  addressed 
to  the  expert  was  one  of  fact  for  the  jury,  was  effective,  if  the  evidence 
was  in  no  aspect  of  the  case  competent,  or  could  not  be  made  so. 

3.  Appeal  and  error  <S=»888  (2)— Pleading  <8=»237  (8) —Testimony  for  injured 

pedestrian,  not  within  pleading,  could  not  be  made  competent  by  amend- 
ment or  on  appeal. 

In  injured  pedestrian's  action  against  city,  testimony  as  to  the  Im- 
proper plan  of  the  gutter  basin  covering,  which  broke  and  caused  the 
injury,  not  within  plaintiflTs  pleading,  which  complained  only  for  negli- 
gence in  the  maintenance  of  the  covering,  could  not  be  made  competent, 
either  by  amendment  at  trial  or  on  argument  of  appeal. 

4,  Municipal  corporations  ^s»788(l)-^-Clty  not  insurer  of  safety  of  pedestrian* 

If  a  flagstone  used  by  defendant  <Aty  as  covering  for  a  gutter  basin  was 
within  the  category  of  a  city  street  or  way,  the  city  was  not  an  insurer  of 
the  safety  of  a  pedestrian  using  it  to  cross  the  basin ;  notice  to  the  city 
of  the  stone's  liability  to  give  way,  or  its  legal  equivalent,  being  essential 
to  the  pedestrian's  case. 

^3»For  ot^  GBBBB  8M  flame  topic  a  KET-NUMBER  in  aU  Key-Numbered  Digests  «  IndezM 
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5.  Mufilcfiial  eorporatiinis  <8=>791(1)— Actual  notice  of  infltabiUty  of  flagstone 

covering  gutter  basin  in  street  not  essential  to  charce  city. 

A  city,  which  maintained  a  flagstone  as  covering  for  a  gutter  basin,  such 
stone  constituting  a  dty  street  or  way,  was  bonnd  to  exercise  a  reason- 
able degree  of  watchfulness  to  detect  any  Instability  In  the  stone,  and 
actual  notice  was  not  essential  to  charge  it  with  liability  to  an  injured 
pedestrian. 

6.  Municipal  corpomtions  ^==>791(4) — City  not  liable  to  pedestrian,  injured  by 

flagstone,  on  theory  of  notice  of  resistabillty. 

A  city,  which  maintained  a  flagstone  covering  a  gutter  basin,  was  not 
liable  to  a  pedestrian,  injured  when  the  stone  broke,  on  any  theory  that 
the  city  was  charged  with  notice  of  the  instability  of  the  stone,  because 
the  proof  showed  that  it  bore  the  marks  of  the  metal  tires  of  wheels,  in- 
dicating that  its  molecular  cohesion  was  less  than  that  of  such  tires,  which 
did  not  show  the  stone  was  insufficient  to  carry  a  pedestrian's  weight. 

7.  Municipal  corporations  ^=^791  {2)^<^ity  not  liable  for  injuries  from  iMroken 

flagstone^  in  absence  of  notice. 

If  the  flagstone,  covering  a  gutter  basin,  which  broke  under  a  pedes- 
trian's weight,  to  his  injury,  was  broken,  cracked,  or  impaired  by  some 
force  in  the  period  intervening  between  5:35  p.  m.  of  one  day  and  8 
a.  m.  of  the  next  day,  when  the  accident  occurred,  the  city  could  not,  in 
the  absence  of  actual  notice  of  the  def^t,  be  liable  as  for  negligence. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Leman  B.  Treadwell  against  the  City  of  Yonkers.  From 
a  judgment  for  plaintiff,  and  an  order  denying  its  motion  for  new 
trial,  defendant  appeals.  Judgment  and  order  reversed,  and  new  trial 
granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  BLACKMAR,  JJ. 

William  A.  Walsh,  Corp.  Counsel,  of  Yonkers,  for  appellant 
Humphrey  J.  Lynch,  of  White  Plains,  for  respondent 

JENKS,  P.  J.  It  appears  that  the  trend  of  the  unscwered  street 
justified  the  construction  of  a  basin  in  the  gutter.  The  basin  was  cov- 
ered by  a  flagstone,  of  which  one  end  rested  upon  the  top  of  the 
curb  and  the  other  end  was  set  in  the  roadway  level  with  the  crown  of 
the  street.  Pedestrians  frequently  made  use  of  the  flagstone  as  a 
bridge  over  the  gutter  from  sidewalk  to  roadway.  The  plaintiff  did 
so  daily.  It  was  not,  however,  a  crosswalk.  Between  7  and  8  a.  m.  of 
a  clear  July  day,  the  flagstone  broke  beneath  plaintiff's  footfall.  He 
has  recovered  substantial  damages  for  a  personal  injury  that  fol- 
lowed his  fall. 

[1]  He  complained  only  for  negligence  in  the  maintenance  of  this 
flagstone.  But,  without  even  attempt  to  amend  his  pleading,  and  de- 
spite objection  and  exception,  the  plaintiff  attacked  the  plan  of  this  ap- 
paratus. Thus  he  attacked  a  quasi  judicial  or  discretionary  power  of 
the  defendant,  in  an  action  wherein  the  complaint  was  limited  to  at- 
tack upon  the  ministerial  power  of  the  defendant  in  maintenance  of 
the  improvement.  Urquhart  v.  City  of  Ogdensburg,  91  N.  Y.  67,  43 
Am.  Rep.  91 ;  Pitman  v.  City  of  New  York,  141  App.  Div,  670,  125 
N.  Y.  Supp.  941;  and  cases  cited;  Paine  v.  Village  of  Delhi,  116  N. 
Y.  224,  22  N,  E.  405,  5  L.  R.  A.  797.    Although  the  court,  after  sub- 
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mission  in  its  main  chax^ge  of  the  propriety  of  the  plan,  did  by  an 
instruction  seem  to  exclude  to  a  d^ree  that  feature,  I  am  not  dear 
that  the  general  verdict  of  the  jury  did  not  rest,  at  least  in  part, 
upon  the  testimony  as  to  the  improper  plan.  But  the  defendant  was 
protected  from  such  attack  by  civil  action  against  the  plan  (authorities, 
supra)  unless  the  plaintiff  established  that  the  plan  as  made  and  exe- 
cuted was  not  adopted  or  approved  by  the  authorities  of  the  de- 
fendant; moreover,  in  any  event  no  evidence  was  adduced  by  the 
plaintiff  to  show  such  failure  of  adoption  or  approval,  and  the  pre- 
sumption was  against  him*  Owen  v.  City  of  New  York,  141  App.  Div. 
217-221,  126  N.  Y.  Supp.  38,  cited  in  Stem  v.  International  Ry.  Co., 
220  N.  Y,  294;  115  N.  E.  759,  2  A.  L.  R.  487. 

[2,  8J  The  objection  to  the  testimony  as.  to  the  improper  plan,  al- 
though made  upon  the  ground  that  the  specific  question  addressed 
to  the  expert  was  one  of  fact  for  the  jury,  nevertheless  was  effective, 
if  the  evidence  was  in  no  aspect  of  the  case  competent,  or  could 
not  be  made  so.  Tooley  v.  Bacon,  70  N.  Y.  34-37.  The  evidence  was 
not  within  the  pleading,  and  could  not  be  made  competent,  either  by 
amendment  at  trial  or  upon  argument  of  the  appeal.  Fisher  v.  Ran- 
kin, 27  N.  Y.  St.  Rep.  582,  7  N.  Y.  Supp.  837,  and  authorities  dted. 

[4,  5]  Let  us  now  consider  the  question  of  the  failure  iii^the 
ministerial  duty  of  maintenance.  If  we  regard  this  flagstone,  in  its  use 
by  the  plaintiff  and  others,  as  within  the  category  of  a  city  street  or 
way  (Requa  v.  City  of  Rochester,  45  N,  Y.  129,  6  Am.  Rep.  52 ;  Sauls- 
bury  v.  Village  of  Ithaca,  94  N.  Y.  30,  46  Am,  Rep.  122;  Schafer  v. 
Mayor,  154  N.  Y.  466,  48  N.  E.  749),  nevertheless  the  defendant  was 
not  an  insurer  (Osborne  v.  Village  of  North  Tarrytown,  180  App.  Div. 
224,  167  N.  Y.  Supp.  681).  Notice,  or  its  legal  equivalent,  sometimes 
called  constructive  or  implied  notice,  was  essential  \o  the  plaintiff's 
case.  Dilk)n  on  Municipal  Corporations  (5th  Ed.)  §  1742.  Upon  the 
evidence  adduced,  the  plaintiff's  case  must  have  rested  upon  the  con- 
tention that  the  defendant  was  culpable  in  permitting  the  flagstone  to 
remain  as  a  way  after  its  condition  should  have  warned  the  defend- 
ant of  its  instability.  It  is  true  that  actual  notice  was  not  essential, 
for  the  defendant  was  bound  to  exercise  a  reasonable  degree  of 
watchfulness  under  the  circumstance.  McCarthy  v.  City  of  Syracuse, 
46  N.  Y.  194;  Pitman  v.  City  of  New  York,  141  App.  Div.  at  page 
672,  125  N.  Y.  Supp.  941,  and  cases  cited. 

But  there  was  no  direct  proof  that  the  flagstone  at  any  time  show- 
ed sign  of  break  or  of  impairment.  On  the  contrary,  the  plaintiff 
himself  testified  that  he  had  never  seen  any  break,  and  he  did  not 
testify  to  any  sign  of  impairment,  save  as  it  is  involved  m  his  theoiy 
hereafter  considered.  He  also  testified  that,  at  5 :35  p.  m.  of  the  July 
day  before  the  casualty  of  8  a.  m,  of  the  next  day,  he  passed  over  the 
flagstone  safely,  atid  that  when  he  approached  the  flagstone  on  the 
latter  day  it  appeared  in  good  condition.  He  did  not  testify  that 
he  saw  any  sign  of  break  or  of  impairment  before,  at,  or  after  the 
casualty. 

[6]  I  now  come  to  consideration  of  the  condition  of  the  flagstone 
upon  which  the  proposition  of  defendant's  liability  rested.     If  I  do 
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not  misread  die  .bill  of  particulars  and  mistake  the  plaintiff's  testimony* 
his  proposition  rests  upon  the  disturbance  of  the  "molecular  cohesion 
of  the  constituent  parts  of  the  flagstone/*  He  testified  that  theretofore 
he  had  seen  wagons  pass  over  the  end  of  the  flagstone  that  projected 
into  the  roadway,  not  only  where  the  end  was  level  with  the  surface, 
but  where  the  stone,  as  it  was  raised  from  that  end  to  span  the  gutter, 
made  an  obstacle,  and  he  even  spoke  of  occasions  when  a  wagon  moved 
its  wheels  up  onto  the  flagstone.  He  testified  that  he  had  seen  marks 
on  the  flagstone  made  by  the  metal  of  the  wheel  or  wheels,  when  the 
load  was  heavy  enough  to  make  the  impress.  He  testified  that  diese 
n)arks  proved  that  the  cohesive  qualities  of  the  stone  were  not  equal 
to  the  cohesive  qualities  of  the  metal  tires. 

Let  us  concede  that  conclusion.  The  proposition,  then,  is  that  such 
marks  constituted  notice,  and  if,  thereafter,  the  defendant  permitted 
the  flagstone  to  remain  as  a  way,  the  defendant  might  be  found  negK- 
gent,  or  that,  if  the  defendant  continued  to  permit  wagons  thus  to 
mark  the  flagstone,  and  suffered  the  flagstone  to  remain  a  way,  the 
defendant  was  negligent.  But  it  does  not  follow  that,  because  the 
cohesive  quality  of  the  flagstone  was  inferior  to  that  of  the  metal 
tireS|  the  cohesive  quality  of  the  stone  was  not  sufficient  to  sustain  a 
wayiarer  like  the  plaintiff  at  the  time  he  attempted  his  passage. 

Th6  plaintiff  went  no  further  with  testimony.  There  was  no  proof 
that  such  tire  marks  would  indicate  to  any  observer  in  the  exercise 
of  reasonable  care,  or  any  inspector  of  Hke  prudence,  that  the  flag- 
stone was,  or  would  become  by  the  time  the  plaintiff  used  it,  unsafe 
for  passage.  On  the  other  hand,  there  is  testimony  by  the  defendant's 
engineer,  neither  challenged  nor  contradicted,  that  he  knew  of  no 
indication  that  could  be  seen  by  any  one  that  indicated  that  such  a 
stone  w^s  about  to  break  before  it  did  break.  The  theory  is  too 
conjectural,  and  too  far-fetched,  to  establish  negligence.  Its  specula- 
tion and  remoteness  is  accentuated  by  the  fact  that  the  plaintiff  him- 
self, when  asked  on  cross-examination  how  danger  could  have  been 
foreseen,  took  refuge  in  the  sole  statement  that  the  city  officers  could 
have  "selected  a  proper  stone  in  the  first  instance."  And  when  he 
thereupon  was  asked  what  objection  he  had  to  this  stone — what  fault 
— he  answered:  "As  a  general  proposition,  I  have  none."  There 
was  no  testimony  that  this  flagstone  was  not  proper,  or  that  any  kind 
of  flagstone  could  have  been  used  that  would  remain  unmarked  by  the 
metal  tires  of  such  wagons.  • 

[7]  It  is  possible  that  in  the  period  that  intervened  between  5:35 
p.  m.  of  one  July  day  and  8  a.  m.  of  the  next  day  some  force  may  have 
Woken,  cracked,  or  impaired  this  flagstone.  But,  if  conjecture  were 
fact,  the  defendant  could  not,  in  the  absence  of  actual  notice,  be  cast 
in  liabilitv  for  negligence.  The  language  of  Finch,  J.,  for  the  court 
in  Taylor  v.  City  of  Yonkers,  105  N.  Y.  202,  11  N.  E.  642,  59  Am. 
Rep.  492,  is  apt: 

**I  am  quite  willing  to  hold  cities  and  Tillages  to  a  reasonable  performance 
of  duty;  but  I  am  not  willing  to  make  them  practically  insurers,  by  found- 
ing their  liability  upon  mere  possibiUties.*' 
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The  rule  of  evidence  known  as  res  ipsa  loquitur  was  not  invoked 
and  did  not  apply.  Cunningham  v.  Dady,  191  N.  Y.  152,  83iN.  E. 
689;  Schmidt  v.  City  of  New  York,  179  App.  Div.  667,  167  N.  Y. 
Supp.  23.  The  defendant  did  not  control  the  "causative  force"  as 
presented  by  the  evidence.  Shearman  and  Redfield  on  Negligence 
(6th  Ed.,  Street)  §  58b. 

I  advise  reversal  of  the  judgment  and  order,  and  the  grant  of  a 
new  trial,  with  costs  to  abide  the  event.    All  concur. 


IMJHIFF  ▼.  AMERICAN  R¥.  EXPRESS  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  9,  1920.) 

Stipulalions  ^=»19— Stipulation  as  to  use  of  affidavit  held  binding,  though 
entered  Into  prior  to  a  previous  triaL 

Where,  In  stipulation  that  afildavit  of  certain  witness  might  be  read  in 
evidence,  there  was  nothing  limiting  the  use  of  such  affidavit  to  any  par- 
ticular trial,  the  affidavit  was  admissible,  though  the  stipulation  was  made 
prior  to  a  previous  trial  of  the  issues. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Harry  N.  Schiff  against  the  American  Railway  Express 
Company.  From  a  judgment  dismissing  the  complaint  after  trial  by 
judge  without  a  jury,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

See,  also,  180  N.  Y.  Supp.  480. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

David  Haar,  of  New  York  City,  for  appellant. 
Edgar  R.  Kraetzer,  of  New  York  City  (Walter  L.  Bryant,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  only  question  involved  on  this  appeal  is  as  to  the 
right  of  plaintiff  to  read  an  affidavit  of  a  witness  pursuant  to  a  stipu- 
lation made  prior  to  a  previous  trial  of  the  issues.  The  stipulation 
recited : 

Tliat  the  action  had  been  set  down  for  August  22,  1919,  to  meet  the  con- 
venience of  the  witness,  "and  the  attorneys  for  the  respectiye  parUea  hereto 
haying  consented  to  adjourn  the  trial  further,  it  is  hereby  sipulated  that  the 
condition  of  said  adjournment  is  that  the  affidavit  of  said  Spiro  *  •  • 
may  be  read  in  evidence  upon  the  trial  of  the  issues  with  the  same  force  and 
effect  as  if  the  said  Spiro  testified  in  person.** 

There  being  nothing  in  this  stipulation  which  limited  the  use  of 
the  affidavit  in  place  of  the  testimony  of  the  witness  to  any  particular 
trial,  it  was  binding  upon  both  parties  until  for  adequate  reason  one 
or  the  other  might  have  been  relieved  therefrom  upon  appropriate 
application.  Clason  v.  Baldwin,  152  N.  Y.  204,  211,  46  N.  E.  322; 
Hine  v.  N.  Y.  L.  R.  R.  Co.,  149  N.  Y.  154,  43  N.  E.  414;  Fortunato 
v.  Mayor,  74  App.  Div.  441,  443,  77  N.  Y.  Supp.  575,  affirmed  173 
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N.  Y.  608,  66  N.  E.  1109;   Converse  v.  Sickles,  16  App.  Div.  49,  44 
N.  YiSupp.  1080. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


KUENZLI  T.  STONB. 

(Supreme  Court,  Appellate  Term,  Second  Department    May  Term,  1020.) 

1.  Constitutional  law  <»»170-^LaQdlord  and  tooaot  ^5»295*-Teiiaiit'B  relief 

aet  held  not  unconstitutional. 

Laws  1920,  c.  137,  relating  to  discretionary  stay  in  landlord's  summary 
proceedings,  held  not  unconstitutional,  as  impairing  the  obligation  of  pre- 
existing contracts. 

2.  Constitutional  law  <^=»106-— Remedy  given  by  Legislature  repealable. 

Ordinarily,  a  remedy  created  by  the  Legislature  may  be  repealed  by  the 
Legislature. 

3.  Constitutional  law  ^=^48— Les^lature  presumed  to  have  sufficient  evidence 

to  enable  it  to  act. 

It  must  be  presumed  that  the  Legislature,  tn  enacting  police  legisla- 
tion, had  before  it  any  OTidence  required  to  enable  it  to  act ;  and,  if  any 
special  finding  of  fact  be  needed  to  warrant  the  passage  of  a  particular 
act  the  passage  of  tiie  act  itself  should  be  treated  as  equivalent  to  such 
finding. 

4.  Constitutional  law  ^=^70 (3)— Courts  will  not  investigate  whether  facts 

warrant  legislation. 

The  courts  will  not  make  a  separate  Investigation  of  the  facts,  or  a^ 
tempt  to  decide  whether  the  Legislature  has  reached  a  correct  conclusion 
with  respect  to  thenu 

5.  Constitutional  law  <3=»117 — Obligation  of  contracts  clause  does  not  restrict 

police  power  of  state. 

The  prohibition  in  the  federal  Constitution  ttiat  no  state  Legislature 
shall  pass  any  law  impairing  the  obligation  of  contracts  does  not  restrict 
the  power  of  the  state  to  protect  the  public  health,  public  morals,  or  the 
public  safety,  in  so  far  as  the  one  or  the  other  may  be  involved  In  the  ex- 
ecution of  such  contracts. 

9t  Constitutional  law  4»117— Legislature  not  estopped  by  private  contracts. 

Parties,  by  entering  into  contracts,  may  not  estop  the  Legislature  from 
enacting  laws  intended  for  the  public  good. 

7.  Constitutional  law  <&=>106 — No  vested  right  to  particular  remedy. 

There  is  no  vested  right  to  a  particular  remedy,  and  a  statute  Is  not 
unconstitutional  merely  because  it  changes,  aboUshes,  or  impairs  an  exist- 
ing remedy,  or  a  cause  of  action  that  has  accrued  prior  to  the  passage  of 
the  statute. 

8.  Courts  ^=»190 (13)— Order  of  Municipal  Court  granting  stay  of  huidlord's 

summary  proceeding  not  appealable. 

In  landlord's  summary  proceedings,  an  order  under  Laws  1920,  c.  137, 
granting  a  stay  of  the  issuance  of  the  warrant  until  a  certain  date,  is 
not  directly  appealable  from  the  Municipal  Oourt  to  the  Appellate  Term  of 
the  Supreme  Court,  under  Municipal  Oourt  Code,  S  154,  but  Is  reviewable 
only  under  section  155,  by  api>eal  from  the  final  order  in  the  summary 
proceedings,  specifying  in  the  notice  of  appeal  that  appellant  desires  a 
review  of  the  stay  order. 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Fourth  Dis- 
trict. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBS!R  in  all  Ker-Numbered  Dlgeets  A  Indexes 
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Stumnary  proceedinga  by  Amelia  Kuenzli,  landlord,  against  Wil* 
liam  Stone,  tenant.  From  an  order  granting  a  stay  of  the  issuance 
of  a  warrant  in  the  proceedings,  the  landlord  appeals.  Appeal  dis- 
missed. 

Argued  May  term,  1920,  before  KELBY,  CLARK,  and  CROP- 
SEY,  JJ. 

Adolph  Herzog,  Jr.,  of  Jamaica,  for  appellant. 

Paul  M.  Pelletreau,  of  New  York  City,  for  respondent. 

KELBY,  J.  The  trial  court  found  that  the  defendant  was  a 
monthly  tenant,  and  that  he  held  over  hb  term  after  service  of  due 
and  timely  notice  to  quit  the  premises.  The  order  appealed  from 
bears  date  the  19th  day  of  April,  1920,  and  contains  the  following 
recitals : 

"After  a  hearing,  it  appearing  to  the  court  that  the  premises  are  used  for 
dwelUng  purposes  and  that  the  applicant  cannot  secure  suitable  premises  for 
himself  and  famUy  witliin  the  neighborhood  similar  to  those  occupied  and 
that  he  has  used  due  and  reasonable  effort  to  secure  such  other  premises  and 
sufficient  facts  having  been  shown  to  warrant  the  granting  of  a  stay,  and  the 
said  tenant  having  stipulated  that  he  will  abide  by  and  comply  with  the 
terms  and  provisions  to  be  prescribed  by  the  court    «    •    •  " 

These  recitals  are  followed  by  an  order  directing  that  the  issuance 
of  the  warrant  be  stayed  until  October  31,  1920,  upon  condition  that 
the  tenant  deposit  with  the  clerk,  within  12  days  from  the  date  of 
the  order,  and  on  the  1st  day  of  each  month  during  the  continuance 
of  the  stay,  the  sum  of  $41.50,  said  sum  being  the  aggregate  of  $35.00, 
the  rent  for  which  the  tenant  was  liable  for  the  month  immediately 
prior  to  the  expiration  of  his  term,  and  of  $6.50,  being  the  additional 
sum  determined  by  the  court  to  be  reasonable.  The  order  then  con- 
tains a  provision  that,  upon  failure  of  the  tenant  to  comply  with  any 
of  the  conditions,  the  stay  shall  terminate,  and  that  either  party  may, 
on  2  days'  notice,  apply  to  the  court  for  a  modification  of  the  order. 

The  testimony  recited  in  the  order  does  not  appear  in  the  return  to 
this  court.  There  does  appear  in  the  return  the  minutes  taken  on 
the  trial  of  the  special  proceeding  itself.  From  this  last-mentioned 
testimony  it  appears  that  the  plaintiff,  the  owner  of  the  property,  had 
contracted  to  sell  the  property  in  question,  agreeing  to  give  title  on 
the  1st  day  of  April.  The  court  below  properly  held  that  the  tenant's 
term  expired  on  the  1st  day  of  April,  and  that  he  was  holding  over 
the  said  term  without  the  permission  of  the  landlord.  It  further  ap- 
pears from  the  record  that  the  plaintiff's  agent  had  told  the  tenant 
that  plaintiff  had  purchased  the  property  in  February,  and  had  sold 
it  in  the  same  month  of  February,  and  that  the  owner  desired  the 
tenant  to  remove  from  the  premises  because  a  sale  could  be  more 
readily  effected  without  there  being  any  tenants  in  possession;  and 
it  further  appeared  that  the  plaintiff  had  bought  the  property  as  a 
speculative  enterprise. 

[1]  The  appellant  urges  two  points  for  the  reversal  of  the  order: 
First,  that  chapter  137  of  the  Laws  of  1920,  under  which  the  stay 
was  granted,  is  unconstitutional,  in  that  it  impaired  the  obligation  of 
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a  pre-existing  contract ;  and,  secondly,  that  the  granting  of  a  stay  of 
such  lei^h  was  an  abuse  of  discretion  by  the  trial  judge. 
Chapter  137  of  the  Laws  of  1920  is  entitled  : 

'*An  act  in  relation  to  summary  proceedings  to  recover  the  possession  of  real 
property  in  cities  of  the  first  class  or  in  dtles  in  a  countjr  adjoining  a  city  of 
the  first  class  during  the  existing  emergency." 

It  is  limited  in  its  scope  to  recover  the  possession  of  premises  oc- 
cupied for  dwelling  purposes,  and  it  is  affirmatively  recited  that — 

"The  reUef  hereby  provided  shall  be  in  addition  to  relief  provided  by  any 
other  act,  the  provisions  of  which  are  not  inconsistent  herewith.  This  act 
being  emergency  legislation,  ito  provisions  shall  be  liberally  construed  to 
carry  out  the  intent  thereof." 

Section  3  of  that  act  reads  as  follows : 

"Discretionary  Stay, — Where  the  final  order  in  such  a  proceeding  estab- 
lishes that  the  occupant  is  holding  over  and  continuing  in  possession  of  the 
demised  premises,  after  the  expiration  of  his  term,  without  permission  of  the 
landlord,  the  court,  judge  or  Justice  making  such  order,  on  application  of  the 
occupant,  may,  in  its  or  his  discretion  and  subject  to  the  conditions  pre- 
scrioed  by  this  act,  stay  the  issuance  of  a  warrant  and  also  stay  any  ex- 
ecution to  collect  the  costs  of  the  proceeding,  for  such  period,  not  more  than 
twelve. months,  as  the  court,  judge  or  justice,  in  its  or  his  discretion,  may 
deem  proper." 

The  act  then,  in  section  4,  provides  that  the  trial  judge  shall  hear 
the  parties  upon  the  application  for  a  stay,  and,  if  it  appears  that  the 
premises  are  used  for  dwelling  purposes,  and  that  the  applicant  can- 
not secure  suitable  premises  for  himself  and  family  within  the  neigh- 
borhood similar  to  those  occupied,  that  he  has  used  due  and  reason- 
able effort  to  secure  such  premises,  that  his  application  is  made  in 
good  faith,  and  that  he  will  abide  by  and  comply  with  the  terms  and 
provisions  prescribed  by  the  court,  judge,  or  justice,  the  act  then  pro- 
vides for  the  tenant  making  a  deposit  in  court  as  the  judge  may  di- 
rect for  the  occupation  of  the  premises  for  the  period  of  the  stay  at 
the  rate  to  which  he  was  liable  as  rent  for  the  month  immediately 
prior  to  the  expiration  of  his  term,  plus  such  additional  amount  as  the 
judge  may  determine  to  be  reasonable. 

Summary  proceedings  to  recover  the  possession  of  land  were  first 
brought  into  existence  in  this  state  by  cHapter  194  of  the  Laws  of 
1820,  and  were  limited  to  two  cases:  First,  expiration  of  the  ten- 
ant's term ;  second,  default  in  the  payment  of  rent  In  the  latter  case 
they  could  be  maintained  only  if  there  was  not  sufficient  distress  on 
the  premises  to  satisfy  the  rent.  It  was  not  coextensive  with  the 
landlord's  right  to  maintain  ejectment,  and  could  not  be  maintained 
for  breach  of  any  other  covenant  of  the  lease  than  that  to  pay  the 
rent.  See  Oakley  v.  Schoonmaker,  15  Wend.  226;  Beach  v.  Nixon, 
9  N.  Y.  35.  In  1846  distress  for  rent  was  abolished,  and  in  1849  the 
provision  requiring  the  absence  of  sufficient  distress  as  a  condition 
for  the  maintenance  of  summary  proceedings  was  repealed. 

Previous  to  the  act  of  1820,  above  referred  to,  the  only  remedy  the 
law  furnished  to  the  landlords  for  the  recovery  of  lands  upon  the  ex- 
piration of  the  tenant's  term  ^as  the  action  of  ejectment.    This  pro- 
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ceeding  was  expensive  anH  dilatory  as  against  a  tenant  litigiously 
inclined.  The  statute  of  1820  was  designed  to  remedy  this  condition 
by  providing  the  landlord  with  a  simple,  speedy,  and  inexpensive 
summary  method  of  regaining  the  possession  of  bis  premises.  See 
McAdam  on  Landlord  and  Tenant,  vol.  3,  p.  3. 

[2]  It  thus  appears  that  the  act  relating  to  summary  proceedings 
was  a  remedy  first  created  by  the  Legislature.  Ordinarily,  a  remedy 
created  by  the  L^slature  may  he  repealed  by  the  Legislature.  The 
various  acts  passed  by  the  Legislature  .in  1920,  at  the  mstance  of 
the  joint  legislative  committee  on  housing,  do  not  abolish  the  remedy, 
but  considerably  modify  the  practice  and  procedure  heretofore  ex- 
isting. 

[3,  4]  The  Legislature  has  made  a  declaration  of  fact  of  the  exist- 
ence of  an  emergency  and  has  declared  in  effect  that  congested  hous- 
ing conditions  have  seriously  affected  and  endangered  the  public  wel- 
fare, health,  and  morals.  It  must  be  presumed  that  the  Legislature 
had  before  it,  when  the  statute  in  question  was  passed,  any  evidence 
that  was  required  to  enable  it  to  act ;  and  if  any  special  finding  of 
fact  was  needed  in  order  to  warrant  the  passage  of  this  particular  act, 
the  passage  of  the  act  itself  was  to  be  treated  as  the  equivalent  of 
such  finding.  See  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed. 
513,  78  C.  C.  A.  199,  8  Ann.  Cas.  997 ;  6  Ruling  Case  Law,  under  the 
topic,  "Constitutional  Law,"  §  112.  The  courts  will  not  make  a  sep- 
arate investigation  of  the  facts,  or  attempt  to  decide  whether  the 
Legislature  has  reached  a  correct  conclusion  with  respect  to  them. 
Viemeister  v.  Wright,  179  N.  Y.  235,  72  N.  E.  97,  70  L.  R.  A.  796, 
103  Am.  St  Rep.  859,  1  Ann.  Cas.  334. 

[5]  Chapter  137  of  the  Laws  of  1920  was  clearly  enacted  in  the. 
exercise  of  the  police  power  of  the  state.  Its  purpose  was  to  promote 
the  welfare  of  the  more  thickly  populated  sections. of  the  state  by 
reason  of  a  shortage  in  the  supply  of  housing  facilities.  The  prohibi- 
tion in  the  federal  Constitution  that  no  state  L^slature  shall  pass 
any  law  impairing  the  obligation  of  contracts  does  not  restrict  the 
power  of  the  state  to  protect  3ie  public  health,  t)ublic  morals,  or  the  pub- 
lic safety,  in  so  far  as  the  one  or  the  other  may  be  involved  in  the  ex- 
ecution of  such  contracts. 

[8]  Familiar  instances  of  this  power  are  when  parties  enter  into 
contracts,  perfectly  lawful  at  the  time,  to  sell  liquor,  operate  a  brew- 
ery or  distillery,  or  carry  on  a  lottery,  all  of  which  are  subject  to 
impairment  by  a  change  of  poKcy  on  the  part  of  the  state  prohibit- 
ing the  establishment  or  continuance  of  such  traffic.  Parties,  by  en- 
tering into  contracts,  may  not  estop  the  Legislature  from  enacting 
laws  intended  for  the  public  good.  See  Ruling-  Case  Law,  topic,  "Con- 
stitutional Law,"  §  195;  Manigault  v.  Springs,  199  U.  S.  473,  26 
Sup.  Ct.  127,  50  L.  Ed.  274. 

The  legislative  act  under  review  having  been  passed  under  the  cir- 
cumstances above  noted,  it  must  be  held  to  have  been  a  valid  exercise 
of  power,  and,  for  that  reason,  it  cannot  be  said  that  the  law  is  void 
by  reason  of  impairing  the  obligation  of  contracts. 
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[7]  Nor  is  there  any  vested  right  to  a  particular  remedy.  See 
National  Surety  Co.  v.  Architectural  Decorating  Co.,  226  U.  S.  276,  33 
Sup.  Ct  17,  57  L.  Ed.  221.  A  statute  is  not  unconstitutional  merely 
because  it  changes,  abolishes,  or  impairs  an  existing  remedy  or  a  cause 
of  action  that  has  accrued  prior  to  the  passage  of  the  act. 

^Statutes  concerning  remedies  are  such  as  relate  to  the  course  and  mode 
of  procedure  to  enforce  or  defend  a  substantive  right.  Matters  which  belong 
to  the  remedy  are  subject  to  change  and  alteration,  and  even  repeal,  iHrovided 
the  legislation  does  not  operate  to  impair  a  contract  or  deprive  one  of  a 
vested  property  right.  If  the  changing  or  repealing  statute  leaves  the  par- 
ties a  substantial  remedy,  the  Legislature  does  not  exceed  its  authority.  Rights 
and  remedies  shade  one  into  the  other  so  that  it  is  sometimes  difficult  to  say 
that  a  particular  act  creates  a  right  or  merely  gives  a  remedy.  So  also  a  stat- 
ute, under  the  form  of  taking  away  or  changing  a  particular  remedy,  may  take 
away  an  existing  property  right,  or  impair  the  obligation  of  a  contract."  Ettor 
V.  Tacoma,  228  U.  S.  165,  33  Sup.  Ct.  428,  67  L.  Ed.  773. 

Clearly  the  statute  under  review  is  remedial,  and  the  remedy  is 
only  modified  in  its  form  to  what  it  was  before.  In  addition  to  that, 
owners  of  real  property  still  have  the  remedy  of  an  action  in  eject- 
ment. It  cannot  be  said,  therefore,  that  owners  of  property  have 
been  deprived  of  all  remedy  under  such  a  state  of  facts. 

[I]  The  second  ground  of  appeal  urged  by  the  appellant  is  that 
the  court  below  abused  its  discretion  in  granting  a  stay  of  the  issuance 
of  the  warrant  until  October  31,  1920.  As-  before  pointed  out,  this 
is  an  appeal  from  an  order,  dated  April  19,  1920,  granting  a  stay,  and 
the  order  was  entered  in  a  proceeding  specially  provided  for  in  chap- 
ter 137  of  the  Laws  of  1920.  The  final  order  in  the  summary  pro- 
ceeding is  dated  April  9,  1920,  and  there  id  no  appeal  taken  from  said 
.final  order.  Section  154  of  the  Municipal  Court  Code  (Laws  1915, 
c.  279)  enumerates  what  appeals  may  be  taken  from  the  Municipal 
Court  to  the  Appellate  Term  of  the  Supreme  Court.  An  order  grant- 
ing a  stay,  sudi  as  has  been  made  in  this  proceeding,  is  not  one  of 
the  orders  therein  enumerated.  Subdivision  8  of  said  section  sUlows 
an  appeal  to  the  Appellate  Term  from  "an  order  which  the  court  had 
not  the  power  to  make."  As  before  pointed  out,  the  court  had  the 
power  to  make  the  order  which  is  the  subject  of  this  appeal. 

Section  155  of  the  Municipal  Court  Code  relates  to  the  review  of 
intermediate  orders,  and  provides  as  follows: 

"An  appeal  taken  from  a  Judgment  or  final  order  brings  up  for  review  an 
intermediate  order  which,  is  specified  In  the  notice  of  api>eal  and  necessarily 
afi^ects  the  judgment  or  final  order  and  has  not  already  been  reviewed  upon  a 
separate  appeal. 

*'An  order  made  after  judgment  or  final  order  is  deemed  to  have  been  made 
in  the  action  or  special  proceeding  within  the  meaning  of  this  section." 

The  only  way,  therefore,  that  the  appellant  can  review  the  order 
granting  the  stay,  is  to  appeal  from  the  final  order  in  the  summary 
proceeding  and  specify  in  said  notice  of  appeal  that  the  appellant 
desires  a  review  of  the  order  granting  the  stay,  which,  under  the 
foregoing  section,  is  deemed  to  have  teen  made  in  the  special  pro- 
ceeding and  to  be  an  intermediate  order. 
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This  last  procedure  the  appeQant  has  not  followed,^  and  this  court 
has  therefore  no  jurisdiction  to  review  the  order  ^ranting  the  stay. 
The  appeal  from  the  order  is  disn^issed,  without  costs. 

CLARK  and  CROPSEY,  JJ.,  concur. 


SCHWART2^  JAFFEE  ft  CHA8.  D.  JAFFEE  CO.,  Inc.,  v.  O.  B.  POTTER 
PR0PERTIE9,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department.     June  9,  1020.) 

Courts  «»189  (9)— Dismissal  without  notice  for  failure  to  file  written  com- 
lilaint  in  Municipal  Court  held  improper. 

Where  an  action  is  coomienced  by  seryioe  of  summons  bearing  an  in- 
dorsement that  the  cause  of  action  was  for  money  had  aud  received,  and 
the  Municipal  Court  requires  plaintiff  to  file  a  written  complaint  "within 
five  days,"  without  specifying  whether  the  time  should  begin  to  run  from 
the  time  the  order  was  granted  or  from  its  service  or  entry,  and  plaintiff 
has  no  notice  of  the  order,  a  judgment  of  dismissal  on  his  faUure  to  file  a 
written  complaint  wUl  be  reversed,  since  plaintiff  could  not  be  put  in 
default  until  notice  of  the  granting  of  the  order  had  been  given  him. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Schwartz,  Jaffee  &  Chas.  D.  Jaffee  Company,  Incor- 
porated, against  the  O.  B.  Potter  Properties,  Incorporated.  •  From  an 
order  denying  motion  to  vacate  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.    Reversed,  and  leave  to  file  complaint  granted. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

David  Dreschler,  of  New  York  City,  for  appellant 

John  Larkin,  of  New  York  City  (Alex.  S.  Andrews,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  This  action  was  commenced  by  the  service  of  a 
summons  which  bore  an  indorsement  stating  that  the  cause  of  action 
was  for  "money  had  and  received."  Upon  notice  to  the  plaintiff 
an  order  was  made  by  the  court  below  requiring  the  plaintiff  to  file  a 
written  complaint  "within  five  days"  (M.  C.  C.  §  78,  subd.  4),  and 
that  in  the  event  of  the  failure  to  so  file  the  complaint  and  to  serve 
the  same  within  the  time  aforesaid  "the  action  be  dismissed,  with  costs 
to  the  defendant."  The  order  was  silent  as  to  whether  the  five  days 
should  begin  to  run  from  the  time  it  was  granted  or  from  its  service 
or  entry.  It  appears  that  the  plaintiff  had  no  notice  of  the  granting 
of  this  order,  or  of  its  entry,  and  no  copy  was  ever  served  upon  him. 
Some  time  after  the  time  specified  in  the  order  had  elapsed,  the 
defendant,  without  notice  to  the  plaintiff,  entered  an  order  dismissing 
the  complaint,  and  the  clerk  entered  a  judgment  dismissing  the  com- 
plaint, with  costs.  Thereafter  the  plaintiff  made  a  motion  to  vacate 
the  judgment  upon' the  ground  that  it  was  "irregular  and  void,"  which 
motion  was  denied. 

^5>For  other  caMs  spe  same  topic  A  K^Y-NUMBER  in  all  Key-Numbered  Digesta  &  Indexes 
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We  agree  with  the  plaintiff  that  the  judgment  was  hregularly  en- 
tered, not  for  the  reason  that  rule  3  of  the  Municipal  Court  Rules 
applies,  for  that  rule  has  reference  to  such  papers  as  are  required  to 
be  filed  by  attorneys  who  appear  for  either  party,  but  for  the  reason 
that  the  plaintiff  herein,  under  the  order  made  in  this  case  and  in  the 
ordinary  course  of  procedure,  could  not  be  put  in  default,  in  failing 
to  comply  with  its  terms,  until  notice  of  the  granting  of  the  same  had 
been  given  him  in  some  form. 

Order  reversed,  with  $10  costs,  judgment  vacated,  and  plaintiff  per- 
mitted to  file  and  serve  a  written  complaint  within  five  days  after 
service  of  a  copy  of  the  order  entered  hereon. 


(192  App.  Div.  390) 

MANDEL  V.  GUARDIAN  HOLDING  €0.,  Inc.  (LEE,  Intervener). 

(Supreme  Court,  Appellate  Division,  First  Department.    June  11,  1920.) 

1.  Parties  <S»40(2)*-When  third  party  may  intervene. 

Under  Ckxie  Olv.  Proc.  §  452,  a  third  party  may  intervene  in  an  action, 
if  he  has  an  interest  in  real  property  the  title  to  whieh  may  in  any  man- 
ner be  affected  by  the  judgment,  or  if  such  intervention  is  necessary  to  a 
complete  determination  of  the  controversy ;  it  being  unnecessary  that  such 
party  have  rights  in  the  subject-matter  of  the  action,  or  in  the  real  estate 
to  be  affected  by  the  judgment,  superior  to  those  of  the  plaintiff. 

Z.  Parties  «=!H0  (8) --Purchaser  had  rigiit  to  Intervene  in  aetlon  against 
vendor  by  holder  of  option. 

Where  vendor,  who  had  given  third  party  an  option  to  purchase  prop- 
erty,  sold  property  subject  to  option,  purchaser,  under  Code  Civ.  Proc.  8 
452,  had  a  right  to  Intervene  In  action  against  vendor  by  holder  of  option 
for  specinc  performance. 

3.  Specifle  performance  <^»13 — ^Remedy  against  vendor  unable  to  eonvey  Is 
action  for  dama^^es. 

Where  vendor,  prior  to  sale  of  land,  had  given  third  party  an  option  to 
purchase  it,  the  remedy  of  the  holder  of  the  option,  on  vendor's  inability 
to  convey,  was  an  action  for  damages  for  breach  of  the  option  contract^ 
and  not  an  action  for  specific  performance. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  Mandel  against  the  Guardian  Holding  Company, 
Incorporated,  in  which  James  T.  Lee  moved  to  intervene.  From  an 
order  denying  the  motion  of  James  T.  Lee  for  leave  to  int^vene  and 
to  be  made  a  party  defendant,  he  appeals.  Reversed,  and  motion 
granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Aronson  &  Salant,  of  New  York  City  (Louis  Salant,  of  New  York 
City,  of  counsel,  and  Joseph  J.  Cunninghara,  of  New  York  City,  on 
the  brief),  for  appellant. 

Eisman,  Lee,  Com  &  Lewine,  of  New  York  City  (Joseph  J.  Com, 
of  New  York  City,  of  counsel),  for  respondent. 

Robert  E.  McLear,  of  New  ^ork  City,  for  defendant. 

PAGE,  J.  This  action  was  brought  by  Henry  Mandel  against  the 
Guardian  Holding  Company,  Incorporated,  for  the  specific  perform- 
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ancc  of  an  alleged  agreement,  dated  November  18,  1919,  whereby 
the  defendant  gave  to  the  plaintiff  an  option  for  a  period  of  60  days 
to  purchase  the  premises  471-473  Fifth  avenue  and  4-6  Blast  Forty- 
tirst  street  at  a  consideration  of  $1,200,000,  upon  certain  terms  and 
conditions  therein  specified.    One  of  the  terms  and  conditions  is: 

"(6)  In  the  event  that  this  option  is  exercised,  and  contract  made,  upon 
such  terms  .as  are  acceptable  to  us  [defendant],  that  the  purchaser  pay  down 
on  contract  on  account  of  purchase  price  a  sum  of  $25,000.  •  •  •  Title  Is 
to  be  taken  and  passed  on  or  about  March  1,  1920,  If  option  to  purchase  Is 
exercised.** 

.  Thereafter,  and  on  the  27th  day  of  December,  the  defendant  en- 
tered into  a  contract  to  sell  the  premises  to  the  Barclay  Holding  Com- 
pany, together  with  other  premises  therein  described.  This  contract 
recites  that  the  premises  are  subject  to  the  following  incumbrances: 

"  •  •  ♦  (4)  An  option  for  the  sale  of  said  premises  for  ^1,200,000,  which 
expires  on  January  17,  1920.  It  is  understood  and  agreed  that,  should  the 
]»arty  who  holds  the  option  for  the  purchase  of  said  premises  elect  to  pur- 
chase the  same,  and  the  party  of  the  first  part  herein  is  unwUling  [stated  to 
be  a  misprint  for  willing]  to  have  a  conveyance  made  to  such  party  upon 
the  terms  provided  for  in  said  option,  then  this  agreement  may,  at  the  option 
of  the  party  of  the  first  part  [Barclay  Holding  Company],  be  declared  null  and 
▼oid.»' 

On  or  about  the  Sth  day  of  January,  1920,  the  Barclay  Holding 
Corporation  entered  into  a  contract  with  James  T.  Lee  wherein  and 
whereby  it  agreed  to  sell  to  Lee  the  premises  in  suit,  subject  to  the 
following  incumbrances: 

"(2)  Rights,  if  any,  of  Henry  Mandel  under  an  option  of  purchase  dated 
November  18, 1019." 

On  the  13th  day  of  January,  1920,  the  complaint  alleges,  the  plain- 
tiff duly  tendered  to  the  defendant  the  sum  of  $25,000  as  deposit  on 
the  contract  of  purchase  of  said  premises,  pursuant  to  the  terms  of 
said  agreement, "and  requested  performance  by  the  defendant;  that 
•the  defendant  refused  and  still  refuses  to  present  to  the  plaintiff  a 
properly  drawn  contract  of  sale  of  said  premises  signed  by  the  de- 
fendant, which  will  conform  to  the  terms  of  said  agreement  as  here- 
in provided.  Immediately  thereafter  this  action  was  commenced.  The 
summons,  complaint,  and  notice  of  the  pendency  of  the  action  were 
filed  in  the  office  of  the  clerk  of  the  cotinty  of  New  York  on  the 
14ai  day.  of  January,  1920.  On  February  2,  1920,  the  defendant  con- 
veyed the  property  to  the  Barclay  Holding  Corporation.  On  Janu- 
ary 22d  a  mdtiorf  was  made  on  behalf  of  James  T.  Lee  to  be  allowed 
to  intervene  as  a  party  defendant.  This  motion  was  denied,  with 
leave  to  renew  upon  papers  which  shall  set  forth  a  copy  of  the  agree- 
ment between  Lee  and  the  Barclay  Holding  Company  and  a  copy  of 
the  agreement  between  the  corporation  and  the  defendant,  if  it  can 
be  procured,  and  which  should  clearly  show  on  what  ground  the  ap- 
plicant bases  his  contention  that  his  rights  are  superior  to  those  of 
plaintiff.  Pursuant  to  this  leave,  a  notice  of  motion  was  served  on 
February  Sth  for  leave  to  intervene,  and  was  denied  by  the  justice 
then  presiding,  for  the  reason  that  the  papers  did  not,  as  required 
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by  the  leave  to  renew  the  motion,  ''clearly  show  on  what  ground  the 
appellant  bases  his  contention  that  hi^  rights  are  superior  to  those  of 
the  plainti'ff." 

In  my  opinion  the  motion  should  have  been  granted.  Section  452 
of  the  Code  of  Civil  Procedure  provides : 

"The  court  may  determine  the  controverfiy»  as  between  the  parties  before  it, 
where  it  can  do  so  without  prejudice  to  the  rights  of  others,  or  by  saving 
their  rights;  but  where  a  complete  determination  of  the  contro^Vrsy  cannot 
be  had  without  the  presence  of  other  parties,  the  court  must  direct  them  to 
be  brought  in.  And  where  a  person,  not  a  party  to  the  action,  has  an  Interest 
in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may  in  any 
manner  be  afitected  by  the  Judgment,  or  in  real  property  for  injury  to  which 
the  complaint  demands  relief,  and  makes  application  to  the  court  to  be  made 
a  party,  it  must  direct  him  to  be  brought  in  by  the  proper  amendment.'' 

.  [1-3]  This  section  is  not  so  narrowly  limited  as  the  justice  at  Spe- 
cial Term  would  seem  to  imply.  It  is  not  necessary  that  the  third 
party  shall  have  rights  in  the  subject-matter  of  the  action  or  in  the 
real  estate  that  is  to  be  affected  by  the  judgment  in  the  action  superior 
to  the  plaintiff.  It  is  sufficient  that  such  party  is  necessary  to  com- 
plete determination  of  the  controversy,  or  has  an  interest  in  real  prop- 
erty the  title  to  which  may  in  any  manner  be  affected  by  the  judgment 
It  is  clear  that  the  title  to  this  property  will  be  affected  by  the  judg- 
ment if  the  plaintiff  should  succeed,  and  that  the  rights  of  the  mov- 
ing party,  Lee,  will  be  seriously  affected  thereby,  unless  it  be  that 
the  action  is  not  brought  in  good  faith,  and  merely  for  the  purpose 
of  recovering  damages  against  the  defendant  for  a  breach  of  the 
contract  which  it  will  be  required  to  make  and  which  it  cannot  per- 
form. If  the  plaintiff  by  his  opposition  to  this  motion  intends  to 
rely  upon  the  latter  ground,  he  cannot  sustain  this  action,  for  his 
remedy  is  for  a  breach  of  the  contract  to  give  an  option,  and  not  for 
specific  performance  of  the  option  agreement,  whereby  the  contract 
which  it  is  now  impossible  for  the  defendant  to  perform  should  be 
given. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  with  $10  costs.    All  concur. 


GUTMAN  el  at  v.  WEISBARTH  et  al. 

(Supreme  Oonrt,  Appellate  Term,  First  Department.    June  9,  1920.) 

Appeal  and  error  ^=»1099(6>— Former  dedsion  eoncluslve  on  second  appeal 
on  same  evidence. 

Where  the  case  was  on  former  appeal  reversed,  on  the  ground  that 
plaintiffs  had  failed  to  sustain  their  burden  of  proof,  a  judgment  on  ver- 
dict for  the  plaintiffs  on  a  second  appeal,  on  substantially  the  same  evi» 
dence  in  legal  effect  and  weight,  vrlll  also  be  reversed  for  new  trial. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Eugene  Gutman  and  another  against  Benjamin  Weisbarth 
and  others.  Judgment  for  plaintiffs  on  verdict  of  a  jury,  and  de- 
fendants appeal.    Reversed,  and  new  trial  granted. 

^=»For  other  casM  Bee  same  topic  A  KEY- NUMB  BR  in  all  Key^Number^  Digests  A  Indexea 


Digitized  by 


Google 


Sl)p.  Ct.)      BUfiKWITT.  Y.  NBW.  JBBSXT  ffUNEUTT  ft  P.  G.  IKS.  CO. 

(182  N.Y.8.) 

Argued  May  tenn,  1920,  t>efore  BITUR,  MULLAN,  and  WAG- 
NER, JJ. 

David  Drediskr,  of  New  York  City,  for  appellants. 

Seligsberg,  Lewis  &  Strouse,  of  New  York  City  (Clarence  M. 
Lewis  and  Jay  Leo  Rothschild,  both  of  New  York  City,  of  counsel), 
for  respondents. 

PER  CURIAM.  This  case  upon  a  former  appeal  to  this  court  was 
reversed,  upon  the  grcnind  that  the  plaintiffs  had  failed  to  sustain 
flie  burden  of  proof  cast  upon  them.  Gutman  v.  Weisbarth  et  al.^ 
178  N.  Y.  Supp.  377.  The  record  presented  herein  is  substantially  the 
same  as  it  was  on  the  former  appeal,  and  the  evidence  in  legal  effect 
and  weight  the  same. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lants to  abide  the  event. 


BURKWITT  T.  NEW  iEESEY  FIDELITY  «  FLATS  QhABS  INS.  Ca 

(Supreme  Court,  Appellate  Term,  First  Department    June  9,  1920.) 

1.  Courts  «=»190(9)— After  afBrmanee  of  Judgment  induding  Interest  Bin* 

ideipal  Court  eannot  strike  out  provision  for  interest. 

A  judgment  as  originally  rendered  did  not  include  interest,  though  the 
complaint  demanded  the  same,  and  thereafter  an  order  was  made  direct- 
ing the  clerk  to  compute  and  add  the  interest,  and  the  Judgment  was  af- 
firmed on  defendant's  appeal,  on  wt^eh  no  point  was  made  that  the  addi* 
tion  of  interest  was  error,  iletd,  that  the  Municipal  Court»  in  which  the 
cause  was  tried,  could  not  vary  the  decision. 

2.  Courts  ^^81r'-0iie  Justiee  of  the  Mnntdpal  Court  cannot  Mview  an  order 

of  another^ 

Where,  on  order  of  one  Justice,  tte  derk  was  directed  to  adil  interest 
to  Judgment,  which  did  not  provide  for  tiie  same,  the  defendant  caanot 
have  the  provision  stricken  on  application  to  another  justice,  for  the  order 
of  one^  justice,  cannot  be  reviewed  by  another. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Benjamin  P.  Bnrkwitt  against  the  New  Jersey  Fidelity 
&  Plate  Glass  Insurance  Company.  From  an  order  granting  defend- 
ant's motion  to  strike  from  the  judgment  an  item  representing  in- 
teresti  plaintiff  appeals-    Order  reversed.     . 

See,  also,  176  N.  Y.  Supp.  706. 

Argued  May  term;  !'9Z0;  before  BIJUft,  MULLAN,  and  WAG- 
NER, JJ. 

Bertjattim  F:  Burkwitt,  of  NeW  York  City  (John  Clifford  Haw- 
kins, of  New  York  City,  of  counsel),  for  appellant. 

Joseph  L.  Prager,"bt  New  York  City  (Harding  Cowan,  of  New 
York  City,  of  counsel),  f cm-  respondent. 

PER  Curiam.  This  is  an  appeal  by  the  plaintiff  from  an  order 
granting  defendant's  motion  to  strike  from  the  judgment  the  sum  of 
$58.68,  an  item  representing  the  interest  on  plaintiff's  recovery. 

^sipFor  other  cfuses  o^e  Bapi«  topic  &  KElT-NUMBfiR  1&  all  K«y-Numbtfed  Digests  «  Indtz^ 
182  N.Y.S.— 44 
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[1,2]  The  case  was  tried  on  October  15,  1919,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiff  for  the  sum  of  $978.25.  It  appears 
that  a  judgment  was  entered,  which  did  not  include  any  interest,  al- 
though the  complaint  demanded  the  same.  On  December  12,  1919,  an 
order  was  made  by  a  justice  of  the  Municipal  Court,  directing  the 
clerk  to  compute  and  add  interest  to  the  judgment,  which  was  done; 
the  amount  oeing  the  aforesaid  sum  of  $58.68.  Thereafter  the  de- 
fendant appealed  from  the  judgment,  but  upon  appeal  made  no  point 
that  the  addition  of  the  interest  to  the  judgment  was  error,  and  did 
not  ask  for  a  review  of  the  order  directing  the  interest  to  be  added 
to  the  judgment.  Subsequently  the  judgment  was  afiirmed  by  this 
court  After  such  affirmance,  the  defendant  obtained  the  order  ap- 
pealed from.  After  the  precise  question  involved  in  this  appeal  had 
been  passed  upon  by  the  Appellate  Court,  the  Municipal  Court  was 
without  power  to  vary  our  decision.  Moreover,  the  defendant  sought 
to  review  an  order  of  one  justice  of  the  Municipal  Court  by  appli- 
cation to  another  justice,  and  this  practice  is  unauthorized. 

Order  reversed  with  $10  costs,  and  motion  denied,  with  $10  costs. 


MacARTHUB  v.  WALTER. 

(Supreme  Court,  Appellate  Term,  First  Department.    Juue  8,  1920.) 

l:  Landlord  and  tenant  <9=»^0(1)— llVhere  mrl^lnal  entry  wa^  nd^  permte- 
sion,  nummary  proceeding,  on  the  theory  that  tenant  was  an  Intruder  and 
squatter,  cannot  be  maintained. 

Where  t^e  tenant's  original  entry  :waB  by  ipecTUinalon  of  the  owner's 
agent,  summary  proceeding,  under  Code  Civ.  Proc.  }  2232,  gnbd.  4^  on  the 
theory  that  he  was  a  squatter  and  an  Intruder,  canndt  be  maintained. 

t.  Principal  and  agent  4$»12a (3)— Postal  card  adrnteedble  to  show  that' agent 
had  some  authority  to  rent. 

In  summary  proceeding,  where'  the  tenant  clalthed'  under  a  leiasd  for 
three  years  executed  hy  an  agent,  a  postal  card  sent  by.  the  owner,  telling 
the  agent  that  she  wished  to  rent  Iter  premises,  >i/as  aidmdssible  as  showing 
he  had  some  authority  to  rent,  though  it  did  not  constitute  written  an-! 
tbority  to  Jlease  for  term  of  three  yearsi  t]|^e[reaf tor  required  by*  1(^1  Prop- 
erty Law,  §  242. 

3.  Landlord  and  tenant  <9=»11S(3) — ^Where  agent  has  some  authority  in  leas- 
ing premises,  and  landlord  ^saffirmed,  a  tenancy  at  will  resulted. 

Where  the  landlord's  agent  had  8om6  auUlority,  though  not  authorized 
in  writing,  as  required  by  Real  Property  Lawf,.  §.  242,  to  make  a  lease  tor 
longer  than  a  year,  and  the  landlo];d  dlsaffirinec^  tb^  lease,  neyerthelees  a 
tenancy  at  will  results. 

Appeal  from  Municipal  G)urt,  Borough  of  Manhattan,  Sixth  Dis- 
trict. ^  .'.:..        : 

Sun^mary  proceeding  by  Pauline  A,  MacArthur  against  Qtto  Walter. 
From  a  final  order  awarding  possesion: to  the  landlord,  the  tenant 
appeals.    Reversed,  and  petition  dismissed. 

Argued  April  term  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Harris  &  Towne,  of  New  York  City  (Richard  H.  Mclntyte,  Jr.,  of 
New  York  City,  of  counsel),  for  appellant. 

#s»For  oUiar  oftsea  see  same  topic  a  K&Y-KUMB&R  in  all  Key-Numbered  Digests  A  Indexet 
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Goodale  &  Hanson,  of  N«w  York  City  (Hcmy  W.  Simpson,  of  New 
York  City,  of  cbunsel),  for  respondent. 

FINCH,  J.  [1]  The  poceeding  wa$  instituted  in  accordance  with 
the  provisions  of  subdivision  4  of  section  2232  of  the  Code  of  Civil  Pro- 
cedure, upon  the  ground  that  the  defendant  was  an  intruder  and  squat- 
ter and  was  occupying  the  premises  without  the  owner's  permission. 
It  appears  th^  the  petitidner  left  the  United  States  in  January,  1919, 
at  which  time  the  premises  were  vacai^t.  An  agent  was  looking  after 
the  property  for  the  owner,  to  whom  the  owner  admits  that  she  said, 
"That  house  had  better  be  occupied  during  my  absence,"  and  there- 
after the  agent  installed  the  tenant  herein  as  a  caretaker.  It  there- 
fore fairly  appears,  and  is  practically"  conceded,  that  the  tenant  en- 
tered into  possession  with  permission.  This  order  must  therefone  be 
reversed,  and  petition  dismissed,  upon  the  ground  that  this  proceed- 
ing cannot  be  maintained  under  subdivision  4  of  section  2232  of  the 
Code  of  Civil  Procedure,  «ince  th(p  original  entry  was  with  permission. 
Matter  of  Stockwell  v.  Washburn,  59  Misc.  Rep.  543,  111  N*  Y. 
Supp.  413. 

[2,3]  Moreover,  )the  agent  testified  that  the  landlord  had  told  him 
to  rent  the  proper^,  and  he  thereafter  executed  a  three-year  lease  to 
the  tenant,  under  which  the  latter  was  holding.  As  some  evidence  of 
the  agent!s  authority,  there  was  oflfered  a  postal  card  written  to  him 
by  the  owner,  stating  that  she  wished  to  rent  the  premises.  This  wa^ 
excluded,  on  the  ground  t^t  it  did  not  constitute  authority  to  lease. 
This  was  error.  While  the  postal  card  would  be  incompetent  as  evi- 
dence of  authority  to  create  a  lease  for  three  years,  hecau^  under 
section  242  of  the  Real  Property  Law  (Consol.  Laws^  c.  50)  an  agent's 
authority  to  make  a  lease  for  longer  than  a  year  must  be  in  writing, 
yet  the  postal  card  was  admissible  as  showing  that  the  agent  had  some 
authority  to  irent.  Even  though  a  landlord  might  disaffirm  an  unau- 
thorized lease,  a  tenancy  at  will  results  (Altschuler  v.  Lipschitz,  113 
N.  Y.  Supp.  1058),  and  the  proceeding  could  not  be  maintained  under 
the  sectioa  above  quoted,  upon 'which  the  petitioner  is  relying. 

It  follows  that  the  order  should  be  reversed,  with  $30  costs,  and 
the  petition  dismissed.    All  concur. 


(192  App.  Dlv.  410) 

SOFIELD  et  al.  v.  W«  NSCSifiB'S  ANIUNB  ft  CHEBflCAL  WORKS,  IttCi 

(Supreme  Court,  AppeUate  DiTislon,  Second  Department.    June  11, 1920.) 

Parties  ^==>53 — ^Trial.  amendment,  adding  party  plaintiff,  without  notice  or 
justifying  proof,  not  allowable. 

A  trial  amendment,  without  notice  or  Justifying  proof,  bringing  in  a 
neV  party  plaintiff*  and  changing  the  theory  of  ownership  of  the  oysters, 
which  were  the  subject  of  litigation,  cannot  be  granted  under  Code  Civ. 
Proc.  I  723,  during  the  course  of  trial,  over  objection  duly  made,  since  it 
introduces  a  radically  different  action,  and  particularly  where  no  amend- 
ment of  the  answer  to  meet  the  new  situation  was  allowed. 

^s»Fot  other  case*  see  same  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  Digeets  &  Indexes 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  S.  Sofield  against  W.  Becker's  Aniline  &  Chemi- 
cal Works,  Incorporated,  in  which  the  Alexander  Frazer  Company 
was  made  a  party  plaintiff  by  trial  amendment.  From  a  judgment 
on  a  verdict  for  plaintiffs,  and  from  orders  respectively  denying  de- 
fendant's motion  to  set  aside  the  verdict  and  for  new  trial,  and  also 
from  an  order  granting  plaintiffs  an  extra  allowance  the  defendant 
appeals.    Judgment  and  orders  reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. 

Benjamin  G.  Paskus,  of  New  York  City,  for  appellant. 
George  A.  Green,  of  Brooklyn,  for  respondents. 

PER  CURIAM.  We  think  the  learned  trial  justice  erred  in  allow- 
ing the  amendment  bringing  in  the  Alexander  Frazer  Company  as  a 
party  plaintiff.  The  amendment  was  made  after  the  action  had  been 
on  trial  for  several  days  upon  the  issues  presented  by  the  pleadings, 
between  the  original  plaintiff,  Sofield,  and  the  defendant,  appellant 
At  the  time  the  application  to  amend  was  made,  and  granted  over 
defendant's  objection  and  exception,  there  was  no  evidence  before  the 
court  warranting  such  amendment.  The  application  was  without  no- 
tice or  proof  of  any  kind  justifying  such  an  amendment.  It  brought 
in  a  new  party  plaintiff,  and  a  changed  theory  of  ownership  of  the 
oysters,  which  were  the  subject  of  3ie  litigation.  Such  an  amend- 
ment cannot  be  granted,  under  Code  Civ.  Proc.  §  723,  during  the 
course  of  the  trial,  over  objection  duly  made.  So  far  as  the  original 
parties  were  concerned,  it  introduced  a  radically  different  action  from 
the  one  originally  commenced.  Doyle  v.  Carney,  190  N.  Y.  386,  83 
N.  E.  37;  Van  Cott  v.  Prentice,  104  N.  Y.  45,  10  N.  E.  257;  Licausi 
V.  Ashworth,  78  App.  Div.  486,  79  N.  Y.  Supp.  631;  Johnson  v. 
Phoenix  Bridge  Co.,  133  App.  Div.  807,  118  N.  Y.  Supp.  88.  The 
proposed  amendment  to  the  complaint  was  not  formulated  or  stated 
in  any  definite  manner,  and  no  amendment  of  the  answer  was  al- 
lowed to  meet  the  new  situation.  Under  the  testimony  of  the  witness 
Frazer,  examined  after  the  amendment  had  been  allowed,  there  is  con- 
siderable doubt  whether  there  was  anjr  ownership  of  the  oysters 
by  the  original  plaintiff,  Sofield,  justifying  an  award  of  damages  to 
him. 

The  judgment  and  orders  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appeflant  to  abide  tfie  event. 
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BARUD  ¥.  SECULAR. 

(Supreme  Courtt  Appellate  Term,  First  Department    June  9,  1920.) 

Bxecation  ^^^SflU-Order  amending  Jadgment  by  directing  body  exeentlon  er- 
roneous,  in  absenee  of  notice  in  summons  and  verification  of  complaint. 

Where  the  summonB  did  not  contain  the  notice  required  by  Municipal 
Ck>urt  Code,  f  25,  and  the  complaint  was  not  verliied,  order  amending 
Jadgment  for  plaintiff  by  directing  body  execution  was  erroneous. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Solomon  Barud  against  James  Secular.  From  an  order 
amending  a  judgment  for  plaintiff  by  directing  body  execution,  and 
from  the  judgment  as  directed,  defendant  appeals.  Order  reversed, 
original  judgment  reinstated;   amended  judgment  vacated. 

Argued  May  term,  1920,  before  BITUR,  MULLAN,  and  WAG- 
NER, JJ. 

Abraham  J.  Bernstein,  of  New  York  City  (Isador  Goetz,  of  New 
York  City,  of  counsel),  for  appellant. 

Adierman  &  Adlerman,  of  New  York  City  (A,  Adlerman,  of  New 
York  City,  of  coimsel),  for  respondent 

PER  CURIAM.  The  summons  did  not  contain  the  notice  required 
by  Municipal  Court  Code  (Laws  1915,  c.  279)  §  25,  and  the  complaint 
was  not  verified.  The  order  is  reversed  and  the  original  judgment  is 
reinstated.    The  amended  judgment  is  vacated. 


(192  App.  Dlv.  459) 

DELANO  V.  SUFFOLK  COUNTY. 

(Supreme  Ck>urt,  Appellate  DIyIsIod,  Second  Department    May  21,  1920.) 

L  Counties  4^=>20a— Suit  may  bo  maintained  against  eoanly  In  Its  name. 

In  view  of  County  Law,  (f  3,  4,  and  secBon  6  as  added  by  Laws  1917, 
c.  578,  an  action  against  tbo  county  In  its  name  may  be  naintaiaed. 
2.  Counties  ^»210— Rule  that  clafanant  may  pfemnt  eliilm  or  sue  on  It  A-ect- 
ly  held  not  etumged  by  statule. 

Special  auditor's  act  of  Snffolk  county  (Laws  1916,  e,  107,  as  amended 
by  Laws  1917,  c.  68)  does  not  change  the  rule  that  a  person  having  a  claim 
against  a  county  has  the  option  of  presenting  it  for  audit  or  of  suing  on 
It  directly. 

Jaycor,  J.,  dissenting. 

Appeal  from  Special  Term,  Suffolk  County. 

Proceedings  by  Charles  F.  Delano  against  the  County  of  Suffolk. 
From  a  determination  in  favor  of  the  former,  the  latter  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Justice  Cropsey  at  Special  Term: 

[I]  Before  the  enactment  of  the  provisions  in' the  County  Law  (ConsoL  Laws, 

c.  11),  making  counties  municipal  -  corporations  and  directing  actions  by  or 

against  them  to  be  in  the  name  of  the  county,  there  were  numerous  decisions 

i0s»For  otber  caifl9  see  same  topic  ft  KBT-NUMBEB  In  aU  Key-Numbered  Digests  ft  In<|exee 
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holding  a  county  conld  not  be  sued  In  its  name,  and  the  same  has  been  stated 
since  the  County  Law  enactment.  Albreeht  v.-Ooanty  of  Queens,  84  Hun,  399, 
32  N.  y.  Supp.  473.  But  the  language  of  the  County  Law  is  plain  and  abroad 
(sections  3  and  4,  and  see  section  6,  added  by  Laws  of  1917,  c.  578),  and  the 
more  recent  and  controlling  decisions  hold  that  an  action  against  the  county 
in  its  name  may  be  maintained.  Kennedy  y.  County  of  Queens,  47  Ajhk  ^^^' 
250,  62  N.  Y.  Supp.  276 ;  N.  Y .  C.  Protectory  v.  Rockland  County,  212  N.  Y.  811, 
106  N.  E.  80;  N.  Y.  C.  B.  B.  Co.  ▼.  County  of  Westchester,  178  App.  Div. 
263,  159  N.  Y.  Supp.  560;  ard  224  N.  Y.  646, 121  N.  E.  880;  W.  N.  Y.  Inst,  for 
Deaf  Mutes  v.  County  of  Broome,  82  Misc.  Bep.  63,  143  N.  Y.  Supp.  241;  Am. 
Pipe  &  Const  Co.  v.  Westchester  County,  225  Fed.  947,  141  C.  C.  A.  71. 

L2J  A  person  having  a  claim  against  a  county  has  the  option  of  presentin^r 
it  for  audit  or  of  suing  upon  it  directly.  N.  Y.  O.  Protectory  y.  Rockland 
County,  212  N.  Y.  311, 106  N.  B.  80.  The  special  auditor's  act  for  Suffolk  coun- 
ty (Laws  1916,  c.  107,  as  amended  by  Laws  1917,  c.  58)  does  not  change  tHis 
rule. 

Defendant's  motion  for  Judgment  on  the  pleadings  denied,  with  $10  costs. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

Robert  S.  Pelletreau,  of  Patchogue,  for  appellant. 
Joseph  Wood,  of  New  York  City,  for  respondent. 

PER  CURIAM,  Order  affirmed,  with  $10  costs  and  disbursements, 
upon  the  opinion  of  Mr.  Justice  Cropsey  at  Special  Term. 

JAYCOX,  J.,  dissents,  upon  the  ground  that  the  exclusive  remedy 
was  an  application  for  audit  to  the  county  auditor  of  the  county  of 
Suffolk, 


SACHTEB  T.  SACHTER'S.  Inc.,  et  aL 

SACHTER'S,  Inc^  v.  BAKOWSki  et  al. 

SAME  y.  RAKOWSKI. 

(Supreme  Court,  Appellate  Term,  First  Department    June  D,  1920.) 

Trial  <^»2— Throe  separate  aetfons  by  two  diffevait  plaliitiffg  ag^alnai  diffamii 
defendants  caonirt  be  tried  lofelher. 

Where  three  separate  actions  by  two  different  plaintiffs  against  dif- 
ferent defendants  in  each  action*  in  which  different  attorneys  represented 
the  dlffefent  parties,  were  tried  together  bj  agreement,  plaintift  in  each 
case  proceeding  to  the  point  of  resting  belSore  the  defense  of  any  of  them 
was  heard,  the  proceedings  cannot  be  oountenanced  as  a  trial,  but  the 
judgments  therein  will  be  reversed,  and  the  cases  sent  back  for  sepa- 
rate trial. 

Appeal  from  Municipal  Court,  Boi'ough  of  Manhattan,  Fourth 
District. 

Separate  actions  by  Tiny  Sachter  against  Sachter's,  Incorporated, 
and  another,  by  Sachter's,  Incorporated,  against  Joseph  Rakowski  and 
another,  and  by  Sachter's,  Incorporated,  against  Joseph  Rakowski^ 
tried  together.  From  judgments  in  favor  of  defendant  or  defendants 
in  each  case,  the  plaintiffs  in  each  case  appeal.  Reversed,  and  new 
and  separate  trials  ordered  in  each  case. 

^s>Fot  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Argued  May  term,  1920,  before' BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

I.<eonard  Kleiq,  of  New  York  City,  for  appellant  Sachter. 

Randolph  M,  Newman,  of  New  York  City  (Leonard  Klein,  of 
New  York  City,  of  counsel),  for  appellant  Sacbter's,  Inc. 

Nathan  D.  Leiman,  of  New  York  City,  for  respondeat  Joseph 
Rakowski. 

Henry  C.  Neuwirth,  of  New  York  City,  for  respondent  Leon  Ra- 
kowski. 

MULLAN,  J.  One  Tiny  Sachter  brought,  an  action  against  Sach- 
ter's.  Incorporated,  and  Joseph  Rakowski^  on  a  promissory  note.  Sach- 
ter's.  Incorporated,  brought  another  action  against  Joseph  Rakowski 
and  Leon  Rakowski  to  replevy  an  automobile.  Sachter's,  Incorporat- 
ed, brought  a  third  action  against  Joseph  Rakowski  for  goods  sold  and 
delivered  and  in  oonversion.  These  three  actions  were  "tried"  to- 
gether;  plaintiff  proceeding  to  the  point  of  resting  in  each  case  before 
the  defense  in  any  of  them  was  gone  into.  The  different  plaintiffs 
were  represented  by  different  attorneys,  and  different  attorneys  rep^ 
resented  the  different  defendants.  Separate  judgments  were  rendered, 
separate  notices  of  appeal  were  filed,  and  die  record  comes  here  as 
4  single  appeal. 

We  have,  I  think,  been  overienient  in  tolerating  loose,  and  at  times 
anomalous,  practice  in  the  Municipal  Court.  But  no  willingness  to 
overlook  technical  defects  can  reach  to  the  extent  of  countenancing 
sqch  a  ''trial"  as  was  had  herie.  I  a4vise  that  all  three  cases  be  sent 
back  for  new  and  real  trials.  As  all  parties  are  equally  to  blame, 
costs  should  not  be  imposed. 

Judgments  reversed,  and  new  and  separate  trials  are  ordered  in 
each  case,  without  costs  of  appeal.    All  concur. 


FINKELSTEIN  v.  MINSKT. 

(Smxreme  Court,  Appellate  Term,  Pirst  Department    Jtme  0,  1^20.) 

Landlord  and  leniant  ^=^200  (2) — Aeceptanee  of  rent  after  doe  held  not  a 
waiver  of  right  to  forfeit  lioiius  for  prompt  payment. 

V^here  lease  provided  that,  if  the  tenant  would  ''pay  his  rent  promptly* 
then  the  last  month  shall  be  tree"  the  landlord,  by  accepting  at  a  later 
day  rent  payable  on  the  1st  of  the  month,  thereby  waived  his  right  to 
terminate  the  contract  because  of  plaintiff's  default,  but  did  not  waive  his 
right  to  collect  the  last  month's  rent 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  H3anan  Finkelstein  against  Louis  Minsky.  From  a  judg- 
ment for  plaintiff  after  a  trial  by  the  court  without  a  jury,  defendant 
appeals.    Reversed,  and  complaint  dismissed. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER,  JJ. 

^ssFor  oUier  cases  see  same  topic  a  KBY-NUMBER  hi  aU  Key-Numbered  Digests  ft  Indexes 
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Rvdolph  Marks,  of  New  York  City,  for  appdlant 
Isidore  Lowenbraun,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  pleadings  and  minutes  so  vaguely  present  any 
state  of  facts  that  it  is  difficult  to  understand  just  what  was  litigated 
or  decided.  It  appears  generally,  however,  tiiat  the  defendant  oc- 
cupied some  relation  to  certain  premises  and  made  a  lease  to  the 
plaintiff,  as  tenant,  which  extended  the  tenancy  to  Jime  1,  1919,  at 
a  rental  of  $75  monthly,  payable  in  advance  on  the  1st  of  each  month 
"during  the  entire  term  of  this  lease,  except,  if  the  tenant  wiH  pay 
his  rent  promptly,  then  the  last  month  shall  be  free."  Some  one  by 
the  name  of  Dyke  apparently  got  possession  of  the  premises,  and  for 
some  reason,  not  explained  by  the  plaintiff,  he  paid  the  June  rent 
to  Dyke. 

According  to  the  "statement  of  the  substance"  of  his  cause  of  ac- 
tion, indorsed  on  the  complaint,  plaintiff  says  that  he  "had  to  pay  the 
last  month's  rent,"  and  the  evidence  indicates  that  he  paid  it  to  Dyke, 
but  why  he  "had  to"  pay  it  to  Dyke  is  left  to  the  imagination.  So 
far  as  iht  evidence  discloses,  it  was  a  voluntary  payment,  for  whidi, 
apparently,  defendant  was  in  no  wise  responsible.  The  salient  point, 
however,  which  does  appear  on  plaintiff's  own  admission,  is  that  he 
did  not  fulfill  the  condition  upon  which  his  rig^it  to  the  last  month's 
rent  free  was  based,  namely,  "to  pay  his  rent  promptly" ;  the  record 
disclosing  that  he  never  paid  his  rent  on  the  1st  day  of  the  month. 
Indeed,  he  paid  that  for  the  first  month  on  the  23d,  and  the  defend- 
ant testifies  that  he  told  plaintiff  immediately  "that  he  would  not  get 
the  last  month  free,  because  he  did  not  perform  his  contract,"  where- 
upon the  court  asked: 

"But  yon  laceepted  the  rent?    A.  What  else  could  I  dof 

Whereupon  the  court  said: 

"I  want  to  tell  you  that  was  a  waiver  of  any  claim  yon  had  in  regard  to  this 
last  month's  rent.  As  long  as  he  paid  the  rent  continuously  eve^-y  month, 
you  are  compelled  to  make  good  under  your  bargain.  Ton  cannot  escape  this* 
Mr.  Mlnsky." 

In  this,  however,  the  learned  judge  was^  in  error.    Assuming  that 

defendant,  by  accepting  on  a  later  day  rent  payable  on  the  1st  of  the 
month,  had  waived  something,  it  was  the  right  to  avail  of  his  option  to 
terminate  the  contract  because  of  the  plaintiff's  default.  It  did  not^ 
however,  relieve  plaintiff  of  liability  for  damages  for  delay  in  pay- 
ment, if  such  damages  existed,  and  it  certainly  did  not  confer  upon 
plaintiff  an  affirmative  right  to  insist  that  he  had  performed  the  con- 
dition of  the  contract,  which  he  concededly  had  not  performed,  in 
order  to  obtain  a  bonus  which  depended  upon  such  performance. 

We  have  had  occasion  to  discuss  this  very  question  in  Gerbcr  v» 
Kalmar,  Puck  &  Abrahams,  ConsoL,  104  Misc.  Rep.  85,  171  N.  Y. 
Supp.  92,  95,  Plaintiff,  having  concededly  failed  to  perform  the  con- 
dition precedent  upon  which  his  right  to  the  last  month's  rent  de- 
pended, has  no  cause  of  action  against  the  defendant. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs.    All  concur. 
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<192  App.  Div.  359) 

DE  BOULET  v.  CITY  W  NEW  YORK. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    June  4,  1920.) 

1.  Municipal  conwrotlens  «=«»r71— Oty  not  nnder  duty  in  flrai  Instance  to  ro- 
move  snow  and  lee  from  sidewalka* 

No  duty  rests  iq;>on  a  municipality  in  the  first  instance  to  remove  snow 
and  ice  from  the  sidewalks,  where  it  has  devolved  that  duty  by  ordinance 
on  the  owners  and  occupants  of  abutting  property. 
t.  Municipal  corporations  <d=s>771--City  not  required  to  use  extraordinary  ^i- 
gence  in  removing  io  and  snow. 

A  city's  duty,  on  actual  or  constnBotive  notice  that  an  aecumulation  of 
ice  and  snow  on  the  sidewalks  haa  become  dangerpus  to  public  travel,  to 
remove  it,  does  not  require  the  city  to  display  unreasonable  and  extraor- 
dinary diligence,  or  to  remove  the  dangerous  accumulations,  unless  re- 
movable by  ordinary  and  reasonable  means  and  methods. 

3.  Monicipai  corporations  ^ss^s^d)— 4kiatractions  In  action  lor  Injuries  on 

icy  sidewalk  Improper  as  teadfog  to  misleads 

In  action  against  city  for  injuries  to  a  woman,  who  slipped  on  snow 
and  ice  on  a  ^dewalk,  instructions  held  Improper  as  tending  to  mislead 
the  Jury,  in  that  they  eliminated  the  vital  question  as  to  whether  the 
condition  of  the  ice  and  imow  rendered  the  walk  dangerous  for  public 
travel,  and,  if  so,  at  what  time  the  dangerous  condition  arose  to  start 
the  running  of  oonstructive  notice  to  the  city. 

4.  Monlcijpal  eorporatlons  ^3»821(7)**-Wlietlier  snow  and  Ice  rendered  walk 

dangerous  a  Jury  question. 

In  action  against  city  for  injuries  to  woman,  who  fell  on  sidewalk  on 
account  of  snow  and'  Ice,  instructioD  charging  substantially  as  a  matter 
of  law  that^  If  the  condition  ot  the  walk  existed  for  4  or  5  days,  it  was  in 
a  dangerous  condition«  held  erroneous ;  the  question  being  for  the  Jury. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jeanne  De  Boulet  against  the  City  of  New  Yorlc  From 
judgment  for  plaintiff,  and  froni  an  order  denying  its  motion  for  a 
new  trial,  defendant  appeals-  Judgment  and  order  reversed,  and 
new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Henry  J. 
Shields,  of  New  York  City,  of  counsel,  and  James  F.  O'Brien  and 
David  C.  Broderick,  both  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Gardenhire  &  Schlesit^ger,  of  New  York  City  (Mark  M.  Schlesinger, 
of  New  York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  for  personal  injuries  sustained 
by  the  plaintiff  from  slipping  and  falling  on  ice  on  the  southerly  side- 
walk of  West  Seventy-Ninth  street  in  front  of  the  premises  known  as 
Nos.  168-170  West  Seventy-Ninth  street,  on  Wednesday,  the  12th 
■day  of  December,  1917.  The  plaintiff  resided  and  conducted  a  room- 
ing house  and  dressmaking  business  at  No.  160  West  Seventy-Ninth 
street  in  the  same  block  and  a  few  doors  easterly  of  the  point  where 
she  met  with  the  accident..    She  left  her  house,  between  12  and  1 
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o'clock  in  the  middle  of  the  day,  wearing  laced  shoes  with  broad 
Cuban  heels,  and  walked  westerly  on  the  s^walk  en  route  to  a  lock- 
smith's on  Amsterdam  avenue. 

She  testified  that  she  noticed  that  there  was  a  heavy  layer  of 
crushed  snow  on  the  walk^  whkh  she  had  noticed  for  seversdl  days 
prior  thereto,  and  that  she  was  walking  as  carefully  as  she  could, 
hut  that  she  slipped  and  fell;  that  it  snowed  all  day  the  preceding 
Saturday,  and  that  about  three  inches  of  snow  fell  during  that 
storm;  that  she  had  the  snow  removed  from  her  walk,  but  that  none 
of  it  was  removed  from  Nos.  16&-170  from  the  time  it  fell  until  after 
she  met  with  the  accident;  that  it  continued  freezing  weather  from 
the  time  the  snow  fell,  and  that  in  front  of  the  premises  where  she 
fell  the  snow  had  become  "iced,"  and  that  there  was  no  ashjes  or 
other  substance  spread  upon  its  surface ;  that  there  was  a  slight  snow- 
fall the  morning  she  fell,  but  that  at  the  time  of  the  accklent  it  was 
a  bright,  clear  day;  that  the  condition  of  the  walk  where  she  fell 
"was  not  good"  on  Sunday,  but  that  "it  was  not  as  bad  as  on  the 
12th,"  and  that  it  became  ''worse"  and  "got  harder"  between  the  9th 
and  12th ;  that  on  Sunday  it  was  freezing,  but  in  front  of  the  prem- 
ises in  question  the  accumulation  on  the  walk  looked  like  plain  white 
snow  about  three  inches  thick,  and  that  "it  was  getting  glassy,"  and 
that  on  Monday  it  was  freezing  hard,  and  that  tihe  only  change  she 
observed  in  the  condition  of  the  snow  on  the  walk  was  that  it  was 
"harder,"  and  that  it  was  then  "hard,  just  hard  like  ice";  that  it 
continued  freezing  cold  weather,  and  the  snow  which  fell  Wednesday 
morning,  which  she  could  not  say  amounted  to  one-fourth  of  an  inch, 
was  on  the  walk,  crushed  down  by. people  walking  over  it;  that  the 
sidewalk  was  not  sufficiently  dangerous,  excepting  at  the  spot  where 
she  fell,  to  require  the  wearing  of  rubbers,  and  that  at  the  time  of 
the  accident,  owing  to  the  light  fall  of  snow  that  morning,  the  appear- 
ance of  the  walk  was  "like  crushed  snow  that  had  been  tramped;  it 
did  not  look  so  icy,"  and  she  said  it  looked  to  her  "just  like  crushed 
hard  snow,"  over  which  people  had  walked,  crushing  it  up  like  ice, 
and  that  where  she  fell  it  looked  like  smooth  ice,  and  that  the  snow 
and  ice  at  that  point  were  "lumpy"  and  "irregular,"  and  did  not 
present  "a  smooth  surface,"  and  that  she  fell  on  ice  covered  with 
crushed  snow,  and  that  she  saw  smooth  ice  where  her  body  landed. 

A  neighboring  woman,  called  as  a  witness  for  the  plaintiff,  tes- 
tified that  the  sidewalk  where  the  plaintiff  fell  was  "full  of  ice  and 
snow,  very  heavy  ice,  very  lumpy  and  heavy  ice,  the  worst  condition 
I  have  ever  seen,"  and  that  it  had  remainea  so  for  four  or  five  days, 
and  that  "there  was  ice  and  snow,  great,  big,  heavy  chunks  of  ice, 
which  had  been  there  several  days";  that  the  snow  had  been  walked 
on  and  presented  a  dirty  appearance,  and  that  it  was  very  hard  "to 
walk  over" ;  that  the  snow  on  the  ice  was  bedded  right  into  the  side- 
walk, and  was  very  hard  to  walk  on ;  and  that  the  snow  and  ice  was 
so  thick  that  it  would  require  an  ax  to  break  through  it. 

A  police  officer  called  by  the  defendant  testified  that  between  the 
8th  and  the  12th  of  December,  1917,  all  of  the  walks  in  the  vicinity 
were  covered  "with  a  kind  of  sheet  ice,"  and  that  he  had  ^ven  all 
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property  owners  notice  to  remove  it,  but  that  before  the  12th  tho 
sidewalks  had  been  cleaned,  and  in  effect  that  this  particular  walk 
was  cleaned  diligently;  but  on  cross-examination  he  said  he  could 
not  say  that  he  saw  the  walk  cleaned  from  the  8th  to  the  12th,  or 
that  there  was  not  snow  and  ice  on  it  two  or  three  inches  thick.  An- 
other police  officer  testified  that  there  was  some  ice  on  part  of  the 
sidewalk,  but  that  it  was  covered  with  salt,  sawdust;  and  sand;  and 
a  third  officer  testified  that  according  to  his  recollection  the  sidewalk 
was  cleaned,  hut  that  there  was  a  little  ice  on  it,  which  was  covered 
with  ashes  and  salt,  and  that  he  had  seen  the  walk  cleaned  after 
the  snowfall  of  the  8th,  and  that  it  was  part  of  his  duty  to  report 
sidewalks  that  are  in  a  dangerous  condition  as  a  result  of  an  accumu- 
lation of  snow  and  ice,  and  that  he  did  not  so  report  the  walk  in 
question. 

The  janitor,  whose  duty  it  was  to  clean  the  sidewalk,  testified,  in 
substance,  that  he  removed  the  snow  that  was  removable  and  put 
on  rock  salt  and  ashes.  Another  witness  for  the  defendant,  the 
Mother  Superior  6i  the  convent  in  front  of  which  the  sidewalk  was, 
testified  that  a  school  was  conducted  there,  and  that  the  janitor  clean- 
ed the  walk  every  day,  and  that  on  Saturday  afternoon  and  evening, 
after  the  snow  fell,  it  rained,  and  that  then  the  weather  became  ex- 
tremely cold,  and  that  adies,  salt,  and  sawdust  had  been  spread  over 
the  sidewalk,  covering  the  ice,  and  Were  on  the  surface  of  the  walk 
the  9th,  10th,  11th,  and  12th  and  that  tfiis  was  its  condition  at  the 
time  of  the  accident. 

The  defendant  also  showed  by  the  testimony  of  the  officer  in  charge 
of  the  United  States  Weather  Bureau  in  the  city  of  New  York  how 
the  records  of  the  Bureau  were  kept,  and  that  the  weather  conditions 
were  such  thai  there  could  be  no  snow  or  ice  at  the  time  of  the 
snowfall  of  December  8th,  and  that  on  December  8th  snow  com- 
menced falling  at  10:17  a.  m.,  turning  entirely  into  rain  at  4:45  p. 
m.,  at  which  tii^ie  about  two  inches  of  snow  had  fallen,  and  that  the 
rain  was  very  heavy,  and  that  something  over  one  inch  of  rain  fell 
after  the  snowfall  ended ;  that  the  rain  tended  to  mdt  the  snow,  and 
that  not  more  than  one-half  of  an  inch  of  snow  remained  on  the 
ground  at  8  p.  m.  that  day;  that  no  rain  or  snow  fell  on  the  9th; 
that  on  the  10th  three-tenths  of  an  inch  fell,  and  that  on  the  early 
morning  of  the  12th  two-tenths  of  an  inch  fell,  and  that  there  was  no 
other  precipitation;  that  on  Saturday  the  temperature  was  below 
freezing  until  3  p.  m.,  and  that  it  rose  to  45  degrees  at  8  p.  m.,  and 
fell  to  38  degrees  by  midnight,  and  that  it  continued  falling  to  15 
degrees  on  the  9th,  and  remained  well  below  freezing  from  that  time 
on  until  after  the  accident,  going  down  to  9  degrees  on  the  Uth; 
that  the  entire  depth  of  snowfall  on  the  8th  was  only  two  inches,  and 
that  considerable  of  this  melted,  and  that  generally  throughout  the 
city  the  rain  melted  the  snow,  so  that  only  about  one-half  inch 
remained  when  the  rain  ceased,  and  that  there  was  not  a  natural  ac- 
cumulation of  snow  and  ice  of  two  or  three  inches  between  the  8th 
and  the  12th  on  any  walk;  that  when  the  rain  fell  on  the  two  inches 
of  snow  it  changed  it  into  slush,  and  that  where  the  snow  did  not  melt 
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or  the  ,rain  did  not  wash  it  away  there  might  have  been  one  or  two 
inches  of  slush,  which  froze  that  night. 

A  city  ordinance  enjoined  upon  abutting  property  owners,  lessees, 
tenants,  and  occupants  or  persons  haviog  charge  thereof  the  duty  of 
removing  snow  and  ice  from  paved  sidewalks  within  four  hours  after 
the  snow  ceased  to  fall,  but  excluded  therefrom  the  time  between  9 
p.  m.  and  7  a.  m.  Under  that  ordinance  no  duty  was  enjoined  to  re- 
move the  snow  that  fell  on  Saturday  until  Sunday  morning  at  a  time 
when,  according  to  the  evidence,  the  snow  would  have  turned  into 
slush  and  would  have  been  frozen  hard,  so  that  it  could  not  have 
been  removed  except  with  great  difficulty.  It  may  be  that  under  the 
recent  decisions  of  the  Court  of  Appeals  in  the  case  of  Williams  v. 
City  of  New  York,  214  N.  Y.  259,  108  N.  E.  448,  the  evidence  pre- 
sented a  prima  facie  case  for  the  consideration  of  the  jury,  but  in* 
view  of  the  comparatively  small  amount  of  snowfall,  not  exceeding 
two  inches,  according  to  the  records  of  the  Weather  Bureau,  which 
should  be  accepted  rather  than  the  indefinite  opinipns  of  witnesses, 
and  of  the  weather  conditions  preceding  such  snowfall,  there  could 
not  have  been  a  natural  accumulation  of  snow  or  ice,  or  both,  on  the 
walk  to  the  extent  testified  to  by  some  of  the  witnesses  for  the  plaintiff. 

[1,2]  It  is  well  settled  that  no  duty  rests  upon  a  municipality  in 
the  first  instance  to  remove  snow  and  ice  from  sidewalks  where,  as 
here,  it  has  devolved  that  duty  upon  the  owners  or  occupants  of  abut- 
ting property,  and  that  until  an  acctimulation  of  ice  and  snow  upon 
the  sidewalk  becomes  dangerous  to  public  travel,  and  the  city  has 
either  actual  or  constructive  notice  of  such  dangerous  condition,  and 
a  reasonable  time  has  elapsed  after  such  notice  to  afford  it  an  oppor- 
ttmity  in  the  exercise  of  reasonable  care;  to  remove  the  dangerous 
accumulation  of  ice  and  snow,  and  the  performance  of  this  duty,  when 
it  arises,  does  not  require  the  city  to  display  unreasonable  and  ex- 
traordinary diligence,  or  to  remove  dangerous  accumulations  of  snow 
and  ice,  unless  they  are  removable  by  the  employment  of  ordinary 
and  reasonable  means  and  methods.  Harrington  v.  City  of  Buffalo, 
121  N.  Y.  147,  24  N.  E.  186;  Kaiser  v.  City  of  N.  Y.,  184  App.  Div. 
866,  172  N.  Y.  Supp.  626;  Village  of  Carthage  v.  Frederick,  122  N. 
Y.  268,  25  N.  E.  480,  10  L.  R.  A.  178,  19  Am.  St.  Rep.  490;  Crawford 
V.  City  of  New  York,  68  App.  Div.  107,  74  N.  Y.  Supp.  261,  affirmed 
174  N.  Y.  518,  66  N.  E,  1106;  Taylor  v.  City  of  Yonkers,  105  N. 
Y.  202,  11  N.  E.  642,  59  Am,  Rep.  492;  Peard  v.  City  of  Mt.  Vernon, 
83  Hun,  250,  31  N.  Y.  Supp.  395,  affirmed  158  N.  Y.  681,  52  N.  E. 
1125;  Gaffney  v.  City  of  New  York,  218  N.  Y.  225,  112  N.  E.  725; 
Kaveney  v.  City  of  Troy,  108  N.  Y.  571,  IS  N.  E.  726;  Betts  v.  Vil- 
lage of  Gloversville,  8  N.  Y.  Supp.  795.^ 

The  court  in  the  charge  in  chief  did  not  refer  to  the  city  ordinance 
devolving  this  duty  on  owners  or  occupants  of  abutting  property  in 
the  first  instance,  instruct  the  jury  that  there  was  no  duty  on  the  city 
until  it  had  actual  or  constructive  notice  that  there  was  a  dangerous 
accumulation  of  ice  and  snow  on  the  sidewalk ;   that  after  such  notice 

*  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  56  Han.  639. 


Digitized  by 


Google 


Sup.  Ct)  DE  BOmiST  V.  CITY  OF  NTW  TORE  701 

(18SN.T.8.) 

it  was  entitled  to  a  reasonable  time  imder  all  the  circumstances  with- 
in which  to  protect  the  public  against  the  danger.  The  court  charged 
the  general  rule  of  law  with  respect  to  negligence  and  contributory 
negligence  and  that  the  duty  devolved  on  3ie  dty  to  keep  the  side- 
walks in  a  safe  condition  for  public  travel,  but  it  was  not  an  insurer 
of  pedestrians,  and  stated  that  the  plaintiff  rested  her  case  on  proof 
that  the  sidewalk  was  in  an  unsafe  condition,  and  that  it  so  con- 
tinued for  such  a  length  of  time  that  the  city  had  constructive  notice 
thereof.  At  the  close  of  the  charge  the  court  further  instructed  the 
jury,  at  the  request  of  the  attorney  for  the  plaintiff,  that  if  they  found 
that  the  pavement  in  question  "was  covered  with  ice,  or  iced  show^ 
for  four  days  or  so  prior  to  the  accident,  then  a  da^^erous  and  an 
unusual  condition  of  the  street  existed."  Thereupon  plaintiff's  coun- 
sel requested  the  court  to  charge  that,  if  they  so  found,  then  there 
was  a  lapse  of  time  sufficient  to  charge  the  city  with  constructive  no- 
tice "of  that  condition,"  whereupon  the  court  said: 

"That  is,  If  It  existed  for  four  or  fire  days,  and  the  dty  did  have  a  ftiir  oppor- 
tunity of  putting  It  in  a  safe  condition,  bearing  in  mind  aU  the  time  that  there 
was  an  obligation  on  the  part  of  the  plaintiff  to  act  in  going  over  it,  even 
nnder  those  circumstances,  in  the  way  in  which  an  ordinary  prudent  person 
would  act." 

Counsel  for  the  defendant  excepted  to  the  first  request  charged 
for  the  plaintiff,  and  requested  the  court  to  charge : 

"That  to  hold  the  dty  liable  the  jury  must  find  that  It  waS  dangerous,  un- 
usual, and  exceptional ;  that  is,  different  from  the  streets  in  general  through- 
out the  dty." 

To  this  request  the  court  replied : 

.  "That  is  so.    I  wiU  so  charge  In  connection  with  the  other.    I  will  let  the 
other  stand  and  charge  that.*' 

[3]  I  am  of  opinion  that  the  jury  may  well  have  misapprehended 
their  duty  under  those  instructions.  The  first  request  of  the  plain- 
tiff, which  was  chained,  took  from  the  jury  the  vital  question  as  to 
whether  the  condition  of  the  ice  or  iced  snow  rendered  the  walk  dan- 
gerous and  unsafe  for  public  travel,  and,  if  so,  at  what  time  did  the 
dangerous  and  tmsafe  condition  arise,  so  as  to  start  the  running  of 
constructive  notice  to  the  city,  and  em'bodied  rulings  thereon  in  favor 
of  plaintiff  as  matter  of  law.  I  am  of  the  opinion  that  on  these  facts 
those  points  should  have  been  left  to  the  determination  of  the  jury. 
The  learned  trial. court,  in  so  ruling,  followed  a  statement  in  the 
opinion  of  the  Court  of  Appeals  in  the  Willianra  Case,  supra,  which 
I  think  could  not  have  been  intended  for  the  instruction  of  juries,  for 
none  of  the  many  former  decisions  of  that  court,  plainly  holding 
that  such  questions  on  like  facts  areior  the  jury,  was  overruled. 

[4]  This  error  was  not  corrected  by  the  additional  charge^  for  the 
ihrst  request  stood  as  charged,  and  laid  down  ah  erroneous  rule  for 
the  guidance  of  the  jury  in  determining  what  was  a  dangerous  con- 
dition of  the  walk  for  they  were  instructed,  in  effect,  as  a  matter  of 
law,  that  if  the  walk  was  covered  with  ice  or  iced  snow  for  four  days, 
then  it  was  in  a  dangerous  and  unsafe  condition.    That  by  no  means 
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follows.  On  the  facts  of  this  case  there  might  have  been  rough  ice 
formed  by  the  freezing  of  slush,  or  there  might  have  been  iced  snow, 
which  would  not  render  it  unsafe  for  public  travel  as  a  matter  of  law, 
and  which  the  jury  might  have  found  was  not  dangerous  or  unsafe, 
if  it  had  been  left  to  them  as  a  question  of  fact.  Moreover,  jthe  charge 
eliminated  entirely  the  evidence  on  the  part  of  the  defendant  to  the 
effect  that  ashes,  salt,  sand,  and  sawdust  were  spread  upon  the  sur- 
face of  the  ice  and  snow,  and  the  court,  doubtless  inadvertently,  in 
ettect,  instructed  the  jury  as  a  matter  of  law  that,  if  the  ice  or, iced 
snow  was  there  for  the  period  specified,  regardless  of  whether  any- 
thing had  been  spread  on  the  surface  thereof  to  render  it  safe  for 
travel,  it  was  dangerous.  Any  argument  that  might  be  made  to  the 
effect  that  the  error  in  charging  the  plaintiff's  first  request  was  cor- 
rected by  the  instruction  given  at  the  request  of  counsel  for  the 
defendant  is,  I  think,  met  and  overcome  by  the  subsequent  proceed- 
ings on  the  trial. 

Counsel  for  the  city  thereupon  stated  that  the  court  had  instructed 
the  jury  that  the  city  was  liable  if  it  had  actual  or  constructive  no- 
tice, and  he  requested  the  court  to  instruct  the  jury  that  its  liability 
did  not  attach  until  the  condition  of  the  sidewalk  became  dangerou3, 
and  that  it  was  entitled  to  a  reasonable  time,  after  notice,  actual  or 
constructive,  of  the  dangerous  condition,  to  remedy  it.  The  rule  of 
law  with  respect  to  the  city's  liability  was  correctly  stated  in  that 
request  (Harrington  v.  City  of  Buffalo,  supra;  Kaiser  v.  City  of  New 
York,  supra),  and  it  had  not  been  stated  to  the  jury  in  the  main  charge. 
In  answer  to  this  request,  the  court,  instead  of  charging  it,  as  re- 
quested, erroneously  stated  the  rule,  in  one  important  respect,  to 
the  jury  as  follows:  . 

**There  must  have  been  a  danger  in  the  first  place,  then  actual  or  construc- 
tive notice,  notice  directly  brought  to  an  officer  of  the  dty,  or  a  continuance 
of  that  danger  for  such  a  time  as  to  put  the  city  on  notice.  That  is  what  ia 
called  constructive  notice.  I  think  I  have  made  It  clear,  after  that  the  city 
is  to  have  a  reasonable  opportunity — that  is,  a  lair  opportunity — of  removioir 
it.  If  that  condition  existed  for  four  or  five  days,  as  ia  charged  by  the  plain- 
tiff, I  charge  you,  as  a  matter  of  law,  that  would  create  a  dangerous  condition ; 
if  it  did  so  exist,  there  could  be  no  liability  at  all.  Plaintiff  is  resting  squarely 
on  the  proposition  that  it  did  not  exist." 

No  exception  was  taken  to  this  final  instruction,  but  it  will  be  ob- 
served that  an  exception  had  already  been  taken  to  like  instructions 
given  in  charging  plaintiff's  first  request  The  misleading  and  er- 
roneous part  of  this  last  statement  made  by  the.  court  is  in  again 
charging  as  a  matter  of  law,  in  substance,  that  if  the  condition  of 
the  walk  existed  for  four  or  five  days  that  would  create  a  dangerous 
condition.  It  was  for  the  jury  to  find,  and  not  for  the  court  to  rule 
as  a  matter  of  law,  whether  or  not  the  walk  was  in  a  dangerous  con- 
dition for  public  travel,  and  when  it  became  so,  for  the  uncontro- 
verted  evidence  is  that  its  condition  was  changing,  and  there  is  no 
evidence  that  any  other  pedestrian  fell  upon  the  walk. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 
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TRUSTEES  OF  PBESBYTEBT  OF  NEW  YORK  v.  WESTMINSTER  PRES- 
BrTERIAN  CHURCH  OF  WEST  TWENTY-THmO  ST.  et  si. 

(Supreme  Oonrt,  Special  Term,  New  York^  Ck>anty.    January  0,  1920.) 

BelisiiNis  sodettes  «=»35— ComplaJM  to  determine  rigbi  to  thurch  property 
lield  ineuflcieot  to  etate  a  cause  of  aetion  against  IndlvidQal  defendant. 

Where,  In  response  to  a  suggestion  of  the  Court  of  Appeals  In  pre^ous 
litigation  between  a  presbytery  and  a  church,  the  former  filed  a  com- 
plaint seeking  to  compel  the  latter  and  its  trustees  to  release  and  convey 
the  legal  title  of  church  property  to  the  presbytery,  which  made  party 
an  indlTldual  defendant,  praylngj  an  adjudication  as  to  the  validity  ol 
judgments  and  liens  against  the  church  property,  held  that,  where 
the  complaint  did  not  allege  any  interest  possessed  by  sudii  defendant,  Jt 
was  insuillcient  to  state  a  cause  of  action  as  to  him,  not  showing  the 
necessity  of  making  him  a  party,  conceding  even  tlmt  his  interest,  if  any, 
oould  be  attacked  before  the  presbytery  acquired  legal  title. 

Action  by  the  trustees  of  the  Presbytery  of  New  York  against  the 
Westminster  Presbyterian  Church  of  West  Twenty-Third  Street  and 
others.  On  demurrer  of  defendant  Richmond  J.  Reese.  Demurrer 
sustained. 

Order  affirmed,  192  App.  Div.163,  182  N,  Y.  Supp.  705. 

Merrill,  Rogers"  &  Terry,  of  New  York  City,  for  plaintiff. 

Richmond  J.  Reese,  of  New  York  City,  pro  se. 

L£HMAN,  J.  The  plaintiff  herein  has  brought  an  action  against 
the  defendant  Westminster  Presbyterian  Church  of  West  Twenty- 
Third  Street  and  its  trustees,  to  compel  the  defendant  Westminster 
Presbyterian  Church  to  release  and  convey  the  legal  title  to  its  church 
property,  either  to  this  plaintiff  or  to  a  new  diurch  which  it  has 
organized  as  the  successor  of  the  defendant  church  corporation.  The 
plaintiff  also  seeks  an  accounting  from  the  Westminster  Presbyterian 
Church,  and  a  judgment  declaring  which  of  certain  alleged  judgments 
or  liens  against  the  Westminster  Pre^yterian  Chtu-ch  are  valid,  and 
the  amount  thereof,  and  their  respective  priorities.  The  summoris 
and  complaint  stateis  that  certain  parties  defendant,  including  the  de- 
fendant Richmond  J.  Reese,  claimed  to  have  some  interest  in  the 
aforesaid  church  property,  out  does  not  state  the  nature  of  such 
interests,  or  whether  they  are  valid  or  invalid,  or  superior  to  or  in- 
ferior to  the  claim  of  the  plaintiff  for  the  said  property.  The  defend- 
ant Reese  has  demurred  to  the  complaint,  oh  the  ground  that  there 
is  a  misjoinder  of  causes  of  action,  that  the  complaint  states  no 
cause  of  action  against  any  party,  and'  that  it  contains  no  cause  of  ac- 
tion against  this  defendant. 

This  action  is  apparently  part  of  a  long  and  unfortunate  litigation 
between  the  Trustees  of  the  Presbytery  of  New  York  and  the  West- 
minster Presb3rterian  Church.  In  a  previous  action  between  those 
parties,  reported  in  222  N,  Y.  305,  118  N.  E.  800,  the  Court  of  Ap- 
peals pointed  out  the  difficulties  of  the  situation  and  stated: 

•Tinder  these  drcuxnstances  it  is  possible  that  a  court  of  equity  would 
solve  the  sitoatioii  by  oompeilitig  the  present  corporation  to  convey  title  to 
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the  real  property  to  a  corporation  organized  by  the  new  congregation,  for 
whose  substantial  benefit  It  is  h^d,  or  by  pecmitting  the  new  and  successor 
congregation  to  elect  trustees  to  succeed  those  holding  over,  or  by  some  other 
method  bring  together  the  legal  title  and  beneficial  interest  of  and  in  the 
real  property." 

The  court,  however,  declined  on  that  appeal  to  express  an  opinicm 
as  to  whether  such  a  solution  could  be  arrived  at,  and,  if  so,  in  what 
manner.  The  present  action  is  apparently  brought  by  the  plaintiff  in 
accordance  with  this  suggestion.  Concededly  fiiere  is  no  precedent 
for  the  present  action,  but  the  facts  upon  which  the  action  is  based 
are  also  apparently  without  parallel,  and  n  may  well  be  that  a  court 
<d  equity  can  and  should  find  some  method  of  remedying  the  situa- 
tion by  using  its  well-established  powers,  even  though  such  powers 
have  never  been  called  ihto  play  in  a  similar  situation.  Although 
the  demurring  defendant  is  in  fact  the  attorney  of  record  for  the 
Westminster  Presbyterian  Church,  the  'Westminster  Presbyterian 
Church  has  not  demurred  to  the  complaint,  and  is  not 'a  party  to  the 
present  motion;  it  would  therefore  technkaUy  not  be  bound  by  any 
decision  herein,  and  it  would  be  unfortunate,  in  my  opinion,  if  the 
court  were  required  to  determine  now  wheiher  the  complaint  sets 
forth  any  cause  of  action  against  it.  For  that  reason  I  have  assumed, 
without  deciding  the  question,  that,  the  complaint  does  set  forth  a 
cause  of  action  against  the  Westainster  Presb)rterian  Church,  and 
that  in  this  action  a  court  of  equity'  will  find  some  means  of  combining 
the  legal  and  beneficial  title  of  the  chtyrch  property. . 

There  can  be  no  question  but  that  the  complaint  fails  to  set  forth  any 
complete  cause  of  action  against  the  demurring  defendant,  and  it  asks 
for  no  relief  against  him  individually,  Except,  possibly,  costs.  It  is 
quite  evident,  ^erefore,  that  as  to  htm  the  qcmplaint  can  be  sus- 
tained only  if  he  is  a  proper  or  necessary  party  for  the  complete  de- 
termination of  the  points  at  issue  between  the  principal  parties. 
There  is,  however,  nothing  in  the  complaint  to  show  the  nature  of  the 
defendant's  interest  in  or  claim  to  the  pfoperty  which. would  enable 
a  court  to  determine  that  the  defendant's  presence  in  court  would 
serve  any  purpose.  It  is  not  shown  that  his  claim  is  in  any  way  ad- 
verse to  that  of  the  plaintiff,  or  inferior  to  it,  or  that  a  court  of 
equity  could  or  should  attempt  to  declare  this  claim  invalid,  or  to 
provide  any  method  for  its. payment  or  satisfaction,  if  valid.  The 
action  is  not  one  to  quiet  a  cloud  on  title,  nor  is  it  analogous  eitlaer 
to  an  action  in  partition  or  in  foreclosure.  In  those  forms  of  action 
a  sale  caxmot  be  properly  held  until  a  court  haiS  determined  what  are 
the  liens  upon  the  property,  but  in  the  preseiat  case  na  sale  is  sought 
If  the  plaintiff  has  any  rights  against  this  defendant,  it  should  be 
required  in  the  complaint  to  give  notice  to  the  defendant  of  the  nature 
of  its  claim,  so  that  the  defendant  can  properly  meet  it  at  the  trial. 

Moreover,  even  though  the  plaintiff  may  have  some  claim  that  the 
defendant's  lien  is  collusive  and  may  have  some  right  of  action,  if  it 
becomes  the  legal  owner  of  the  premises,  to  have  such  lien  removed, 
yet  at  the  present  time  it  is  not  the  legal  owner  of  the  premises,  and 
there  is  grave  doubt  whether  it  could  bring  any  action  against  the 
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defendant  to  wipe  out  his  claim  until  title  has  been  actually  vested 
in  it. 

The  demurrer  is  therefore  sustained,  with  costs,  and  with  leave 
to  the  plaintiff  to  serve  an  amended  complaint  within  20  days  upon 
notice  of  entry  of  order  herein. 


(192  App.  Div.  163) 
TRUSTEES  OF  PREI%¥TER¥  OF  NEW  YORK  ▼.  WESTMINSTER 
PRESBYTERIAN  CHURCH  OF  WEST  TWENTY-THIRD  ST.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    May  28,  1920.) 

L  Equity  <$^39(1)— Court  of  equity  flnaUy  determines  rights  of  parties. 

A  court  of  equity,  having  taken  jurisdiction  of  the  subject-matter  of  the 
action,  win  mold  Its  relief  so  that  the  interest  of  all  parties  will  be  finally 
determined  in  the  action. 
2.  Marshaling  assets  and  securities  ^=»ll-*Coniplaint  lield  insuffldent  to  war- 
rant reiief. 

A  complaint  by  a  presbytery,  alleging  that  trustees  of  a  church  per- 
mitted judgments  and  other  liens  to  be  filed  against  the  church,  that  the 
church  had  no  beneficial  interest  in  the  church  property,  and  that  the 
judgments'  or  liens  were  not  entered  or  permitted  for  the  purpose  of  pro- 
tecting the  property  held  In  trust,  whieh,  after  alleging  that  individual  de- 
fendants claimed  an  interest  in  the  property,  prayed  an  adjudication 
whether  any  such  judgments  or  liens  were  valid,  and  a  marshaling  of  as- 
sets, if  any  were  valid,  did  not  state  sufficient  facts  to  warrant  relief  of 
marshaling  of  assets. 

8.  Manlialiiv  assets  and  seenrittca  <a»ll— CoH^piaint  sliooid  aUege  Casts. 

Where  the  complaint,  after  setting  out  that  trustees  of  a  church  suDterea 
and  permitted  judgments  and  liens  to  be  filed  against  the  church  property, 
prayed  relief  and  marshaling  of  assets,  heldg  that  it  should  state  whether 
the  individual  defendants  were  judgment  creditors  or  lienors,  so  that 
the  facts  upon  which  relief  against  them  can  be  predicated  will  appear. 
4.  Pleading  <&=»8  (12) —Complaint  should  state  facts  showing  wliether  liens 
were  invalid  as  alleged. 

Complaint  by  a  presbytery,  alleging  that  the  trustees  of  the  churcb  suf- 
fered and  permitted  judgments  and  liens  to  be  filed  against  the  church 
property,  that  the  church  had  no  beneficial  intsrest,  and  numerous  indi- 
vidual defendants  were  made  parties,  was  insufficient  because  not  stating 
the  facts  showing  whether  the  judgments  or  liens  were  valid. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Trustees  of  the  Presbyter}'  of  New  York  against 
the  Westminster  Presbyterian  Church  of  West  Twenty-Third  Street 
and  others.  From  an  order  (182  N.  Y.  Supp.  703)  sustaining  a  de- 
murrer of  the  defendant  Richmond  J.  Reese,  with  leave  to  serve 
amended  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Merrill,  Rogers  &  Terry,  of  New  York  City  (Wilson  B.  Brice,  of 
New  York  City,  of  counsel),  for  appellant. 

Richmond  J.  Reese,  of  New  York  City,  pro  se. 

PAGE,  J.  This  is  an  action  in  equity,  brought  pursuant  to  a  stig- 
giestion  of  the  Court  of  Appeals,  contained  in  its  opinion  in  a  previous 
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litigation.  Trustees  of  the  Presbytery  of  New  York  v.  Westminster 
Presbyterian  Church,  222  N.  Y.  305,  319,  118  N.  E.  800.  Mr.  Justice 
Lehman  has  well  said  in  his  opinion  at  Special  Term: 

"Ooncededly  there  is  no  precedent  for  the  present  action,  but  the  fiicts  npon 
which  the  action  is  based  are  also  apparently  without  parallel,  and  it  may  well 
be  that  a  court  of  equity  can  and  should  find  some  method  of  remedying  the 
situation,  by  using  its  well-established  powers,  even  though  such  powers  have 
never  been  called  into  play  in  a  similar  situation."    182  N.  Y.  Supp.  703. 

[1,2]  A  court  of  equity,  havmg  taken  jurisdiction  of  the  subject- 
matter  of  the  action,  will  mold  its  relief  so  that  the  interest  of  all 
parties  will  be  finally  determined  in  the  action.  To  that  end  it  is  nec- 
essary that  the  facts  that  will  enable  it  to  accomplish  the  result  should 
be  properly  pleaded.  The  complaint  alleges,  among  other  facts,  that 
the  trustees  of  the  Westminster  Church  and  said  church  have  suf- 
fered and  permitted  judgments  and  other  liens  to  be  entered  or  filed 
against  the  church  to  the  aggregate  amount  of  many  thousands  of 
dollars;  that  the  defendant  church  has  no  beneficial  interest  in  the 
church  property,  the  legal  title  to  which  stands  in  its  name ;  and  that 
said  judgments  or  liens  were  not  entered  or  suffered  or  permitted  for 
the  purpose  of  protecting  and  preserving  the  church  property,  held  in 
trust.  The  following  subdivision  of  the  complaint  alleges  that  cer- 
tain individual  defendants,  among  whom  is  the  demurrant,  claim  to 
have  some  interest  in  the  aforesaid  property.  The  demand  for  judg- 
ment, so  far  as  it  relates  to  these  allegations,  is : 

"That  the  coart  shall  adjudge  whether  any,  and,  if  so,  whioli,  of  said  al- 
lied judgments  or  liens  are  valid,  and  the  amount  thereof,  and  their  respec- 
tive priorities.  That  it  shall  marshal  the  assets  applicable  to  their  payment 
and  provide  for  the  payment  thereof.    •    •    ♦ »» 

The  facts  are  not  alleged  that  would  show  the  plaintiff  entitled  to 
this  relief. 

[3]  1.  It  is  not  alleged  that  the  individual  defendants  are  the  judg- 
ment creditors  or  the  lienors  whose  judgments  and  liens  have  been 
suffered  and  permitted»*to  be  entered  or  filed  against  the  church.  If 
they  are,  that  fact  should  be  stated.  If  they  are  not,  then  the  claim  or 
mterest  they  have  should  be  stated,  that  the  facts  upon  which  relief 
against  them  can  be  predicated  will  appear,  and  such  relief  should  be 
demanded. 

[4]  2.  It  is  not  sufficient  to  allege  that  these  judgments  or  liens 
were  not  entered  or  suffered  for  the  purpose  of  protecting  or  preserv- 
ing the  church  property.  The  facts  should  be  stated  tending  to  show 
that  they  were  not  binding  or  legal  obligations ;  facts  that  would  show 
that  a  court  of  equity  would  have  power  to  adjudicate  upon  their 
validity.  As  the  complaint  now  stands,  there  is  no  judgment  asked 
against  the  individual  defendants,  except  for  costs,  and  no  facts  stated 
that  would  show  that  they  were  necessary  or  proper  parties  to  the 
litigation.  The  amended  complaint  to  be  served  pursuant  to  the  or- 
der should  state  the  material  facts  that  will  enable  the  court,  at  this 
time,  to  end  the  unfortunate  litigation  in  which  these  parties  have  been 
indulging  for  years,  and  determine  every  justiciable  matter  that  can 
arise  with  respect  to  this  church  and  its  property. 
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The  order  is  affirmed,  with  $10  costs  and  disbursements,  with  leave 
to  plaintiff  to  serve  an  amended  complaint,  on  payment  of  said  costs 
and  $10  costs  at  Special  Term.    All  concur. 


(192  App.  Dlv.  868) 

THOMASHEFSKY  v.  EDELSTEIN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  11,  1920.) 

1.  CorporatiMis  ^^43— Equity  will  disregard  corporate  form  and  treat  par- 

ties as  partners,  where  Justiee  requires  and  facts  warrant. 

Equity  will  disregard  the  forms  of  a  corporation  In  certain  cases,  and 
treat  the  parties  as  partners,  but  only  where  the  interests  of  justice  re- 
quire and  the  facts  warrant  It. 

2.  Corporatiims  ^^43— Equity  will  disregard  corporate  form  and  enforce  in- 

dividual liability  of  the  copartners  in  case  of  fraud. 

Where  parties  engaged  in  business  have  incorporated  their  business, 
and  are  using  the  corporation  as  a  cloak  to  accomplish  some  fraudulent 
purpose,  a  court  of  equity  will  disregard  the  corporate  form,  and  en- 
force the  individual  liabill^  of  the  copartners. 
S.  P&rtnerBhip  ^=3»53-*Evidence  held  not  to  show  that  organizers  of  corpora^ 
tion  in  fact  loitered  into  copartnership. 

Evidence  held  not  to  show  that  parties  who  organized  a  cori>oration  In 
fact  entered  Into  a  copartnership. 

4*  Partnership  <@^327(1)— Party  seeking  dissolution  on  theory  of  corporation 
organized  as  a  copartnership  must  allege  nonexistence  of  creditors  and 
show  why  statutory  method  of  dissolution  should  not  be  followed. 

In  action  for  dlssolntion  of  alleged  copartnership,  accounting  and  ap- 
pointment of  receiver,  on  theory  that  parties  were^ln  fact  copartners,  and 
that  the  corporation  was  a  mere  shell  thrown  around  copartnership  opera- 
tions, plaintiif  must  allege  there  are  no  creditors  of  the  corporation  whose 
rights  would  be  Jeopardized,  and  must  give  reason  why  dissolution,  if 
cause  exists  therefor,  should  not  be  had  according  to  the  statutory 
method. 

Appeal  from  Trial  Term,  New  York  County. 

Action-  by  Bessie  Thomashefsky  against  Joseph  Edelstein  and 
others.  From  a  judgment  for  plaintiff  on  decision  of  the  court  with- 
out a  jury,  defendants  appeal.     Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  GREENBAUM,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City  (Samuel  Seabury,  of 
New  York  City,  of  counsel),  for  appellant  Joseph  Edelstein. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellants  Pauline 
and  Florence  Edelstein. 

Wahle  &  Kringel,  of  New  York  City  (Francis  M.  Scott,  of  New 
York  City,  of  counsel,  and  Charles  G.  F.  Wahle,  of  New  York  City, 
on  ihe  brief),  for  respondent. 

PAGE,  J.  The  action  is  brought  for  the  dissolution  of  an  alleged 
copartnership  and  accounting,  and  the  appointment  of  a  receiver. 
The  plaintiff  is  an  actress  of  some  repute  in  the  presentation  of  plays 
in  "Yiddish."  The  defendant  Pauline  Edelstein  had  a  lease  on  the 
People's  Theater,  expiring  on  May  31,  1919,  upon  which  a  deposit 
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of  $8,000  had  been  made.  The  defendant  Joseph  Edelstein  proposed 
to  the  plaintiff  that  they  should  each  pay  to  Pauline  Edelstein  $4-,000 
and  form  a  copartnership,  taking  an  assignment  of  the  lease,  and 
operating  the  theater.  They  met  for  that  purpose  at  the  office  of  the 
attorney  for  Edelstein,  and  it  was  suggested  that,  instead  of  forming 
a  partnership,  a  corporation  should  be  formed,  and  50  per  cent,  of 
the  stock  issued  to  each*  The  plaintiff  sent  for  her  lawyer,  and  after 
discussion  an  agreement  was  reached,  and  a  certificate  of  the  People's 
Producing  Company,  Incorporated,  that  Joseph  Edelstein's  attorney 
had  prepared  for  another  purpose,  was  produced,  and  the  defendant 
corporation  was  organized  under  that  name,  with  a  capital  stock  of 
$1,000.  Each  of  the  parties  paid  $4,000  and  received  50  per  cent,  of 
the  stock  (Joseph  Edelstein's  stock  being  issued  to  his  daughter-in- 
law,  Florence  Edelstein).  The  $8,000  was  paid  over  to  Pauline  Edel- 
stein, and  the  lease  of  the  theater  wafe  assigned  to  the  corporation. 

The  plaintiff  was  elected  president,  Joseph  Edelstein  was  elected 
secretary  and  treasurer,  and  Joseph  Barondess  was  elected  as  a  third 
director.  All  the  affairs  of  the  business  were  conducted  by  the  cor- 
poration in  accordance  with  the  law  relating  to  corporations.  Ovef 
800  checks  were  put  in  evidence,  signed  "People's  Producing  Co.,  Inc., 
Bessie  Thomashefsky,  Pres.,  J.  Edelstein,  Treas."  Meetings  of  the 
board  of  directors  were  held,  and  dividends  on  the  stock  declared, 
from  time  to  time.  The  profits  were  thus  paid  out  as  dividends,  and 
not  as  profits  of  partnership. 

The  plaintiff  has  brought  this  action  on  the  theory  that  the  parties 
were  copartners  and  that  the  corporation  was  a  mere  empty  shell 
or  cloak  thrown  around  their  copartnership  operations,  and  prays 
that  the  copartnership  be  dissolved,  a  receiver  appointed,  and  the  Peo- 
ple's Producing,  Company,  Incorporated,  be  required  to  account  for 
and  deliver  over  to  such  receiyer  all  the  property  in  the  possession  or 
standing  in  the  name  of  People's  Producing  Company,  Incorporated, 
and  for  an  accounting.  An  interlocutory  judgment  in  accordance  with 
the  prayer  of  the  complaint  has  been  granted. 

[1,2]  It  is  true,  as  urged  by  the  learned  counsel  for  the  respond- 
ent, that  equity  will  disregard  the  forms  of  a  corporation  in  certain 
cases,  and  treat  the  parties  as  copartners ;  but  that  is  only  done  where 
the  interests  of  justice  require  and  the  facts  warrant  such  action. 
This  does  not  mean  that  one  party  can  at  will  turn  the  relation  of 
stockholders  in  a  corporation  into  members  of  a  copartnership. 
Where  parties  engaged  in  business  have  incorporated  their  business, 
and  are  using  the  corporation  as  a  cloak  to  accomplish  some  fraudu- 
lent purpose,  a  court  of  equity  will  disregard  the  corporate  form  and 
enforce  the  individual  liability  of  copartners.  In  this  case  no  fraud 
is  alleged  or  proved. 

[3]  The  proof  does  not  show  that  the  parties  ever  entered  into  a 
copartnership.  The  feasibility  of  forming  such  a  relation  was  dis- 
cussed, and  they  met  at  the  attorney's  office  with  that  end  in  view, 
but  instead  of  fomiing  a  copartnership  the  partiies  elected  to  transact 
their  business  under  corporate  forms  with  freedom  from  individual 
liability,  and  they  did  so. 
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[4]  The  judgment  in  this  case  directs  the  transfer  of  all  the  prop- 
erty of  the  corporation  to  a  receiver  of  the  copartnership.  There 
is  no  allegation  that  there  are  not  creditors  of  the  corporation  whose 
rights  would  be  jeopardized  by  such  a  pTocedure,  nor  is  there  any 
reason  given,  nor  is  it  shown,  if  cause  exists  for  a  dissolution  of  the 
corporation,  why  the  orderly  procedure  under  the  statute  for  that 
purpose  should  not  be  followed. 

The  judgment  should  be  reversed,  with  costs  to  appellants,  and 
the  complaint  dismissed,  with  costs  to  the  defendants.  The  findings 
inconsistent  with  this  opinion  will  be  reversed.  Submit  order  con- 
taining new  findings  upon  notice.    Settle  order  on  notice.    All  concur. 


(192  App.  Dir.  400) 

KAISER  V.  KAISER. 

(Supreme  Court,  Appellate  Division,  First  Department    June  11,  1020.) 

1.  DivoFM  ^=>S37— Bona  fides  of  wif  e*8  residence  in  slate  where  she  procured 

divoree  may  be  questioned. 

Where  a  wife,  on  separating  from  her  husband,  removed  from  New 
York,  which  was  the  marital  domicile,  and  after  a  little  over  a  year's 
residence  procured  a  divorce  In  Pennsylvania,  held  that,  unless  conceded, 
the  question  of  the  bona  fides  of  her  residence  in  Pennsylvania  could  be 
raised  in  a  later  action  by  the  husband  against  his  wife  for  divorce. 

2.  Divoree  €s=>79— Judgment  of  divorce  at  domicile  of  one  spouse  is  valid 

there. 

A  judgment  of  the  court  of  a  state  in  which  one  si)ouse  was  lawfully 
domiciled,  though  based  solely  on  constructive  service,  is  valid  and  bind- 
ing within  that  state. 

3.  Diroree  ®=^328-»Constnictive  service  in  state  of  dondeilo  of  one  spouse  not 

entitled  to  faith  and  credit. 

Where  the  spouses  separated,  and  the  wife  left  New  York,  the  marital 
domicile,  and  acquired  a  residence  in  Pennsylvania,  and  there  secured  a 
divorce,  the  Judgment  of  the  Pennsylvania  courts,  based  on  constructive 
service,  while  valid  and  binding  in  that  state,  is  not  a  judgment  entitled 
to  the  protection  of  the  full  faith  and  credit  clause  of  the  federal  Ck)nBti- 
tutlon  (article  4,  §  1),  although  it  may  be  recognized  in  other  states  as  a 
matter  of  comity. 

4.  Divorce  <&=>328 — ^Decree  on  constructive  service  against  New  York  resident 

not  recognized  by  New  York  courts. 

Former  judgment  of  divorce  against  New  York  resident  on  constructive 
service  will  not  be  recognized  in  that  state ;  so  where  a.  wife  left  New 
York,  the  marital  domicile,  and  acquired  a  residence  in  Pennsylvania,  and 
on  constructive  notice  secured  a  divorce  in  that  state,  the  decree  is  not 
binding  on  her  husband, \a  resident  of  New  York,  and  will  not,  on  grounds 
of  public  policy,  be  therein  recognixed,  regardless  of  the  rule  that  the 
New  York  courts  will  recognise  a  divorce  decree  of  a  foreign  state,  where 
neither  of  the  parties  were  citizens  of  New  York. 

5.  DIvprco  €=^330 — Judgment  of  a  foreign  state  will  not  be  recognized  as 

valid  in  New  York  because  of  wife's  remarriage. 

Where  a  woman  left  New  York,  the  marital  domicile,  and  after  acquir- 
ing a  residence  secured  a  divorce  In  Pennsylvania  and  remarried,  the 
New  York  courts  will  not  recog;nlze  the  validity  of  the  Pennsylvania  de- 
cree, because  of  the  solemnization  of  a  second  marriage  In  that  state,  etc, 
where  Uie  woman  was  advised  by  counsel  that  the  decree  would  not  be 
recognized  In  New  York. 

^ES»For  other  cMas  see  eame  top^o  6  KBY-NUMBB3R  in  all  Key-Numbered  Dlgesto  &  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  for  divorce  by  Emanuel  M.  Kaiser  against  Edith  O.  Kaiser, 
From  an  interlocutory  judgment  for  plaintiff,  dissolving  the  marriage, 
and  from  the  judgment  of  divorce  thereafter  entered,,  defendant  ap- 
peals.   Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 
.  Louis  Marshall,  of  New  York  City,  for  appellant. 

Max  p.  Steuer,  of  New  York  City  (I.  Maurice  VVormser,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  appeals  from  the  interlocutory  and  final  judgment 
bring  up  for  consideration  the  effect  of  a  decree  of  divorce  granted 
by  the  court  of  common  pleas  of  Philadelphia,  state  of  Pennsylvania, 
obtained  by  the  defendant  herein  by  default.  The  plaintiff  herein  was 
not  served  with  process  in  the  state  of  Pennsylvania,  nor  did  he  appear 
in  the  action.  Substituted  service  by  publication  was  made  upon 
him  in  accordance  with  the  law  and  practice  of  the  Pennsylvania 
courts. 

Prior  to  their  marriage  the  plaintiff  and  defendant  were  citizens 
of  the  state  of  New  York  and  residents  of  the  city  of  New  York. 
They  were  married  in  the  <:ity  of  New  York  and  continued  to  reside 
there  until  their  separation  on  August  7,  1914.  On  August  26,  1914, 
the  parties  hereto  entered  into  a  separation  agreement,  and  thereafter 
the  defendant  herein  took  up  her  residence  in  the  city  of  Philadelphia 
and  resided  there  for  1  year  and  3  days,  and  then  brought  an  action 
for  divorce  a  vinculo  upon' the  ground  of  cruel  and  inhuman  treat- 
ment, and  such  proceedings  were  therein  had  that  a  final  decree  was 
granted  on  August  7,  1916.  On  January  2,  1919,  the  defendant  here- 
in was  married  to  Stephen  Herz  in  Philadelphia,  Pa. ;  he  being  a  citi- 
zen and  resident  of  that  state.  This  action  was  brought  in  the  Su- 
preme Court  of  New  York,  and  the  interlocutory  and  final  decree 
have  been  entered  after  a  trial,  adjudging  the  defendant  guilty  of 
adultery  by  reason  of  her  cohabitation  with  Stephen  Herz.  • 

[1-5]  The  plaintiff's  attorney  conceded  upon  the  trial,  and  the  find- 
ing of  the  court  of  common  pleas  was,  that  the  plaintiff  in  that  action 
was  at  the  time  the  action  was  commenced  a  bona  fide  resident  of  the 
state  of  Pennsylvania ;  this  might  otherwise  have  been  questioned. 
Barber  v.  Barber,  21  How.  U.  S.  582,  592  et  seq.,  16  L.  Ed.  226.  The 
constructive  service  of  process  pursuant  to  the  laws  of  the  state  of 
Pennsylvania  conferred  jurisdiction  on  the  court  of  that  state  to  grant 
the  decree  of  divorce  at  the  instance  of  the  wife,  who  was  then  law- 
fully domiciled  within  that  state,  and  the  decree  became  valid  and 
binding  within  that  state.  Although  it  is  not  valid  and  binding  in 
other  states,  as  a  matter  of  right,  under  the  full  faith  and  credit  dause 
of  the  federal  Constitution  (article  4,  §  1),  it  may  be  recognized  in 
other  states  by  comity.  This  state  has  consistently  refused  to  recog- 
nize such  a  decree  as  binding  upon  a  party,  who,  at  the  time  of  the 
action  in  a  foreign  state,  was  a  citizen  of  this  state,  on  the  ground 
that  it  was  contrary  to  our  public  policy  (see  cases  collected  in  Bemey 
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V.  Adriance,  157  App.  Div.  628,  630,  142  N.  Y.  Supp.  748) ;  and  this 
right  to  refuse  to  give  recognition  has  been  sustained  by  the  United 
States  Supreme  Court  (Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup. 
Ct.  544,  45  L.  Ed.  794;  Haddock  v.  Haddock,  201  U.  S.  562,  26  Sup. 
Ct.  525,  50  L.  Ed.  867,  5  Ann.  Cas.  1 ;  Thompson  v.  Thompson,  226 
U.  S.  551,  561,  33  Sup.  Ct.  129,  57  L.  Ed.  347).  We  have  also  held 
that,  where  neither  of  the  parties  to  the  action  were  citizens  of  this 
state  at  the  time  the  action  was  brought  in  the  foreign  state,  such  a 
judgment  would  be  recognized  as  binding,  because  this  rule  of  public 
policy  is  enforceable  only  for  the  protection  of  the  citizens  of  this 
state.  Kaufman  v.  Kaufman,  177  App.  Div.  162,  163  N.  Y.  Supp. 
566;  Schenker  v.  Schenker,  181  App.  Div.  621,  169  N.  Y.  Supp.  35, 

aflfirmed  by  Court  of  Appeals,  228  N.  Y. ,  127  N.  E.  921;  Ball 

V.  Cross,  190  App.  Div.  711,  180  N.  Y.  Supp.  434;  Hubbard  v.  Hub- 
bard, 228  N.  Y.  81,  126  N.  E.  508. 

The  learned  counsel  for  the  appellant  construes  these  decisions  as 
showing  the  intent  of  the  courts  to  depart  from  the  policy  of  the 
earlier  cases.  These  later  cases  were  not  in  hostility  to,  but  in  harmony 
with,  the  earlier  cases,  and  did  not  show  any  intention  of  changing  the 
policy  of  this  state;  whereas,  in  this  case,  the  marriage  which  the 
Pennsylvania  court  dissolved  was  solemnized  in  this  state,  and  this 
state  was  the  only  matrimonial  domicile  of  the  parties.  The  de- 
fendant in  that  action  at  all  times  was  and  still  is  a  citizen  and  resi- 
dent of  this  state.  The  learned  counsel  also  argues  that  we  should 
give  consideration  to  the  fact  that  the  second  marriage  of  the  defend- 
ant was  solemnized  in  the  state  in  which  the  decree  was  granted,  and 
he^ce  valid  in  that  state,  and  as  a  matter  of  public  policy  we  should 
recognize  the  decree  obtained  in  that  state.  To  do  so  would  destroy 
entirely  the  rule  of  our  public  policy.  It  may  be  unfortunate  for  the 
wife,  but  she  brought  her  action  in  Philadelphia  with  full  knowledge 
of  the  decisions  of  the  courts  of  this  state,  for  she  was  advised  by  her 
New  York  counsel  and  her  Philadelphia  attorneys  that  the  divorce 
would  be  recognized  as  valid  everywhere  except  in  the  state  of  New 
York.     The  judgments  should  be  affirmed. 

Judgment  and  interlocutory  judgments  affirmed.    All  concur. 


ROSCO  TRADING  CO.,  Inc.,  t.  GOLDENBERO  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    June  21,  ld20.) 

L  Pleading  <=>8(7)— ^xeneral  performanee  or  ability  to  perform  may  be 
averred,  without  facts. 

In  an  action  for  conspiracy,  whereby  plaintiff  asserted  Its  servant,  in 
breach  of  contract,  defrauded  It,  general  performance,  or  ability  to  per- 
form, by  plaintiff,  may  be  averred,  In  accordance  with  Code  Civ.  Proc.  S 
533. 

%.  Pleading  ^=»8(7)— AUegatimi  of  general  perfomuince  by  plaintilT  of  eon- 
traet  sufficient. 

In  an  action  for  damages  for  fraud  of  a  servant,  brought  against  the 
servant  and  others,,  whom  It  was  asserted  conspired  with  him,  a  general 

^s^For  other  cases  see  same  topic  &  KETT-NUMBUR  in  all  Key-Numbered  Digests  A  Indexes 
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allegation  of  performance  of  the  contract  by  plainttff  lit  accordance  with 
Code  Civ.  Proc.  §  533,  is  a  sufficient  averment  that  plaintiff,  who  sent 
the  Borvant  on  sales  trips,  paid  the  servant's  expenses*  If  so  required. 

3.  Conspiracy  ^13— Party  to  eonspiraciy  liable  for  previous  acts  of  con- 

spirators. 

A  party  entering  into  a  conspiracy  makes  itself  liable  for  the  previous 
acts  of  a  co-conspirator;  hence,  where  the  action  was  against  a  corpora- 
tion and  others,  the  question  as  to  when  the  corporation  was  organized 
is  immaterial. 

4.  Parties  <&=»92(3)»ltfi8joinder  of  parties  no  groond  for  denmrrer. 

Code  Civ.  Proc.  §  488,  does  not  recognize  misjoinder  of  parties  defend- 
ant as  ground  for  demurrer. 

Action  by  the  Rosco  Trading  Company,  Incorporated,  against  Nor- 
bert  Goldenberg  and  others.  On  cross-motions  relative  to  demurrer 
interposed  by  defendant  Moos  and  another.  Defendants'  motion  de- 
nied, and  plaintiff's  motion  granted,  with  leave  to  defendants  to  with- 
draw their  demurrer  and  answer. 

Everett  B.  Heymann,  of  New  York  City,  for  plaintiff. 
Paul   Englander,  of   New  York  City,  for  defendants  Moos  and 
American  Machinery  Syndicate. 

GIEGERICH,  J.  The  defendants  Moos  and  American  Machinery 
Syndicate,  Incorporated,  demur  to  the  complaint  upon  the  grounds 
of  insufficiency,  of  misjoinder  of  parties  defendant,  and  of  misjoinder 
of  causes  of  action,  in  that  the  complaint  attempts  to  allege  two  causes 
of  action,  based  upon  conspiracy  of  the  defendants  Goldenberg  and 
Moos,  acting  in  concert,  and  of  the  defendants  Goldenberg  and  Amer- 
ican Machinery  Syndicate,  Incorporated,  acting  in  concert.  Upon  the 
complaint  and  the  demurrer  cross-motions  are  made;  the  plaintiff 
moving  for  an  order  overruling  the  demurrer  and  directing  judgment 
in  its  favor  against  the  demurring  defendants,  and  those  defendants 
in  turn  moving  for  an  order  sustaining  the  demurrer  and  directing 
judgment  in  their  favor  dismissing  the  complaint. 

The  complaint  alleges  that  the  plaintiff  is  a  domestic  corporation, 
having  a  department  for  the  exportation  of  hardware,  machinery,  and 
certain  other  articles,  which  department,  during  the  times  mentioned 
tn  the  complaint,  was  managed  by  the  defendant  Goldenberg.  It 
further  alleges  that,  since  February,  1919,  the  defendant  American 
Machinery  Syndicate,  Incorporated,  has  been  a  domestic  corporation 
conducting  as  part  of  its  business  the  exportation  of  hardware,  ma- 
chinery, and  other  articles  of  the  same  general  character  of  the  ex- 
ported articles  of  the  plaintiff.  It  is  also  alleged  that  prior  to  Febru- 
ary, 1919,  the  defendant  ?vloos  transacted,  under  the  name  American 
Machinery  Syndicate,  the  business  which  in  February,  1919,  was  taken 
over  by  the  defendant  corporation,  and  that  since  that  date  he  has  been 
a  director  and  the  president  and  the  largest  stockholder  of  that  cor- 
poration, and  actively  engaged  in  its  management.  It  is  also  alleged 
that  the  defendant  Goldenberg,  during  the  period  complained  of,  was 
under  contract  to  devote  his  entire  time  and  attention  to  the  per- 
formance of  his  duties  under  his  agreement  of  employment  with  the 
■  i    I — I  — •   — ■■'■'■■■■■  '  '  '  •* 

^&=:9For  other  cases  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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plaintiff,  and  during  the  term  of  such  contract  not  to  accept  any  other 
employment,  and  that  the  defendant  Moos  and  the  defendant  corpora- 
tion had  knowledge  of  the  terms  of  such  employment.  It  is  then 
alleged  that,  in  pursuance  of  his  employment  by  the  plaintiff,  the  de- 
fendant Goldenberg  was  directed  by  the  plaintiff  from  time  to  time 
to  make  trips  to  Europe  at  its  expense  for  the  purpose  of  procuring 
orders  for  the  exportation  of  the  kind  of  goods  above  mentioned,  and 
for  the  purpose  of  expanding  and  developing  the  plaintiff's  export  de- 
partment, *and  that  the  defendants  conspired  together  to  defraud  the 
plaintiff,  and  to  effect  a  breach  of  Goldenberg's  ccMitract,  and  to 
cause  financial  damage  to  the  plaintiff,  both  by  having  Goldenberg 
transmit  to  the  defendant  Moos  and  the  defendant  corporation,  instead 
of  to  the  plaintiff,  orders  for  the  exportation  of  such  articles,  and  also 
by  having  him  entice  away  the  plaintiff's  customers  and  agents,  and 
impair  the  plaintiff's  trade  connections,  and  interfere  with  the  ex- 
pansion and  development  of  the  plaintiff's  export  department. 

The  complaint  further  alleges  that  thereafter,  and  in  furtherance 
of  and  pursuant  to  said  conspiracy,  the  defendant  Goldenberg,  un- 
known to  the  plaintiff,  and  durio^  the  period  of  his  said  employment 
by  the  plait)tiff,  transmitted  and  procured  the  tran^nission  of,  to  the 
defe^idant  Moos  and  the  defendant  corporation,  or  either  of  them, 
a  large  number  of  orders  for  the  exportation  of  the  kind  of  goods 
above  mentioned,  which  orders  were  procured  by  the  defendant  Gold- 
enberg upon  one  or  more  of  his  aforesaid  trips  to  Europe,  which  or- 
ders aggregated  many  thousands  of  dollars,  and  which  orders,  in  ac- 
cordance with  the  terms  of  his  employment  by  the  plaintiff,  should 
have  been  turned  over  and  transmitted  to  the  plaintiff  for  filii^  and 
execution  by  it,  as  was  known  to  the  defendants  herein,  and  that 
the  defendant  Goldenberg  likewise,  in  furtherance  of  and  pursuant  to 
the  said  conspiracy,  and  tmknown  to  the  plaintiff,  and  during  the  pe- 
riod of  his  employment  by  the  plaintiff,  accepted  employment  from 
the  other  defendants,  performed,  both  in  this  country  and  in  Europe, 
continuous  and  valuable  services  for  them  in  their  aforesaid  business, 
all  in  direct  competition  with  and  to  the  injury  of  the  plaintiff's  busi- 
ness, enticed  away  plaintiff's  customers  and  agents,  impaired  plain- 
tiff's trade  connections,  interfered  with  the  expansion  and  develop- 
ment of  the  plaintiff's  trade  department,  received  compensation  from 
the  other  defendants,  shared  in  the  profits  of  the  business  diverted 
from  the  plaintiff,  acquired  a  share  or  interest  in  the  defendant  cor- 
poration, and  assumed  a  part  in  the  management  of  that  defendant. 
It  is  also  alleged  that  the  plaintiff  duly  performed  all  the  conditions 
on  its  part  under  the  agreement  of  employment  mentioned,  and  was 
at  all  times  ready,  able,  and  willing  to  execute  the  orders  referred  to, 
and  that  if  such  orders  had  been  sent  to  the  plaintiff  for  execution 
it  would  have  realized  profits  thereon,  and,  furthermore,  that  it  has 
lost  customers  and  trade  and  has  been  prevented  from  expanding  and 
developing  its  department  as  it  otherwise  could  have  done,  and  a 
money  judgment  in  the  amount  of  $50,000  is  asked  for. 

[1,2]  The  allegation  that  the  plaintiff  duly  performed  all  the  con- 
ditions on  its  part  under  the  agreement  sued  upon  is  expressly  author* 
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ized  by  the  Code  of  Civil  Procedure  (section  533).  As  to  the  defend- 
ants' criticism  that  there  is  no  direct  or  specific  allegation  that  the 
plaintiff  paid  Goldenberg's  expenses  on  the  European  trips  referred 
to  in  the  complaint,  this  failure  may  be  admitted  without  impairing 
the  complaint.  If  the  contract  did  not  require  the  plaintiff  to  pay 
such  expenses,  then,  of  course,  no  allegation  of  such  payment  is  need- 
ed. On  the  other  hand,  if  such  payment  was  required  of  the  plaintiff 
then  performance  is  sufficiently  alleged  by  the  general  averment  un- 
der section  523  above  referred  to.  Upon  the  fundamental  question 
of  the  liability  of  the  demurring  defendants  for  their  interference  with 
the  rights  of  the  plaintiff  as  employer  under  its  contract  with  the  de- 
fendant Goldenberg,  the  recent  case  of  Posner  v.  Jackson,  223  N.  Y. 
325,  119  N.  E.  573,  is  authority  in  favor  of  the  plaintiff. 

[3]  In  answer  to  the  defendants'  claim  that  there  is  a  misjoinder  of 
(Causes  of  action,  the  plaintiff  argues  that  there  is  no  allegation  that 
any  of  the  acts  complained  of  were  committed  before  the  incorpora- 
tion of  the  defendant  corporation.  I  do  not  think  it  necessary  to  pass 
upon  this  point,  however,  because,  by  subsequently  uniting  in  the 
conspiracy,  the  defendant  corporation  made  itself  liable  for  acts 
previously  done  by  its  co-conspirators.  Meredith  v.  Art  Metal  Const. 
Co.,  97  Misc.  Rep.  69,  161  N.  Y.  Supp.  1,  affirmed  without  opinion 
176  App.  Div.  949,  162  N.  Y.  Supp.  1131. 

[4]  The  second  ground  specified  in  the  demurrer,  misjoinder  of 
parties  defendant,  is  not  one  recognized  by  the  Code  of  Civil  Proce- 
dure. Section  488;  Fish  v.  Hose,  59  How.  Prac.  238;  Barnes  v. 
Blake,  59  Hun,  371,  13  N.  Y.  Supp.  17  \  Paxton  v.  Patterson,  10  N. 
Y.  Supp.  303,  12  N.  Y.  Supp.  56.^ 

My  conclusion  is  that  none  of  the  grounds  of  demurrer  is  well 
taken,  and  that  the  defendants'  motion  should  be  denied,  and  the 
plaintiff's  motion  granted,  with  $10  costs,  with  leave  to  the  demurring 
defendants  to  withdraw  their  demurrer  and  answer  within  20  days 
after  service  of  a  copy  of  the  order  to  be  entered  hereon,  with  notice 
of  entry  thereof  and  upon  payment  of  such  costs. 

Settle  order  on  notice. 

^Reported  In  fall  in  the  New  Tork  Supplement ;  reported  as  a  memorandimi 
decision  without  opinion  In  58  Hun,  610. 
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nfiOPLB  V.  KR4US8. 

(Supreme  Court,  Appellate  DiTislon»  First  Department    June  11,  1020.) 

1.  Criminal  law  ^=»1066 — CotiTietlmi  on  uncorroborated  confession  reversed 

witiiout  exception  to  denial  of  new  trial. 

Where  the  only  evidence  to  sustain  conviction  is  the  uncorrohorated 
confession  of  defendant,  judgment  of  conviction  will  be  reversed,  not- 
withstanding defendant's  failure  to  except  to  denial  of  motion  for  a  new 
trial. 

2.  Criminal  law  ^=»535(1)— Uncorroboraled  confession  insuffldent  to  sustain 

cenviction. 

In  prosecution  for  larceny  from  department  store,  evidence  consisting 
merely  of  the  testimony  of  store  detective  as  to  defendant's  alleged  con- 
fession, without  additional  proof  that  the  crime  charged  had  been  com- 
mitted, as  required  by  Ck)de  Or.  Proc.  §  395,  held  not  to  sustain  conviction. 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Joseph  Krauss  was  convicted  of  larceny,  and  he  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Joseph  H.  San,  of  New  York  City  (Joseph  W.  Ferris,  of  New  York 
City,  on  the  brief),  for  appellant. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Robert  S.  Johnstone, 
of  New  York  City,  of  counsel,  and  Robert  D,  Petty,  of  New  York 
City,  on  the  brief),  for  the  People. 

PAGE,  J.  The  defendant,  a  boy  17  years  of  age,  was  in  the  em- 
ploy of  Stem  Bros.,  a  department  store  in  the  borough  of  Manhattan, 
city  of  New  York.  He  was  charged  with  the  larceny  of  a  vanity  box, 
alleged  to  be  of  the  value  of  $1.  The  entire  evidence  given  in  the  case 
related  entirely  to  a  confession  alleged  to  have  been  made  by  the  de- 
fendant, and  consisted  of  the  testimony  of  Eugene  Orth,  who  was  a 
store  detective  employed  by  Stem  Bros.  At  the  conclusion  of  the 
people's  case  the  defendant's  counsel  moved  to  dismiss.  Upon  the 
denial  of  the  motion  the  defendant  rested,  without  offering  proof, 
and  renewed  his  motion  on  the  entire  case  to  dismiss  the  complaint. 
The  court,  without  formally  passing  upon  this  motion,  found  the 
defendant  guilty ;   Justice  Mclneraey  dissenting  and  voting  to  acquit. 

[1,2]  The  defendant's  counsel  failed  to  take  an  exception  to  the 
denial  of  his  motion  and  to  the  implied  denial  by  the  court's  giving 
judgment.  The  district  attorney  makes  a  point  of  this  failure  in  his 
brief,  but  to  my  hiind  this  is  immaterial,  because  the  conviction  is 
based  entirely  upon  the  alleged  confession  of  the  defendant,  without 
additional  proof  that  the  crime  charged  had  been  committed,  as  re- 
quired by  section  395  of  the  Code  of  Criminal  Procedure.  The  law 
in  this  state  is  very  clear,  and  has  been  thus  stated  by  the  Court  of 
Appeals  in  a  more  recent  case  than  those  cited  by  the  district  attorney 
or  counsel  for  the  defendant : 

"There  must  be  evidence  in  addition  to  the  confession  to  prove  the  corpus 
deUeti,  but  when,  as  in  this  case,  the  corpus  deUcti  is  proved  by  independent 
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evidence,  and  the  defendant  has  voluntarily  confessed  his  guilt,  a  case  tor  the 
Jury  Is  made  out.  •  •  •  In  this  state  the  statute  referred  to  above  [sec- 
tion 395,  CJode  of  Criminal  Procedure]  has  put  at  rest  any  uncertainty  that 
may  have  existed  upon  this  subject  and  codifies  the  rule  that  there  must  be 
proof  In  addition  to  the  confession  as  to  the  corpus  dellctL*'  People  v.  Roach* 
215  N.  y.  502,  600,  109  N.  E.  618,  621. 

This  rule  was  enforced  in  this  department  in  People  v.  GiUman, 
161  App.  Div.  920,  145  N.  Y.  Supp.  775,  in  which  the  court  said: 

"Section  395  of  the  Code  of  Criminal  Procedure  provides  that  the  confes- 
sion of  a  defendant  'is  not  sufficient  to  warrant  his  couTiction,  without  addi- 
tional proof  that  the  crime  charged  has  been  committed.'  To  apply  that  sec- 
tion to  this  particular  case  it  was  necessary,  to  warrant  a  conviction,  that  the 
fact  of  the  larceny  should  be  proven  by  evidence  aliunde  the  defendant's  con- 
fession.   No  such  proof  is  shown  by  the  record." 

In  this  latter  case  it  is  true  that  the  defendant  took  the  stand  and 
denied  both  the  confession  and  the  commission  of  the  crime;  but  an 
examination  of  the  opinion  will  show  that  this  incident,  which  might 
distinguish  that  case  from  the  case  xmder  consideration,  was  given 
no  effect,  and  the  judgment  of  conviction  was  reversed  solely  upon 
the  ground  that  there  was  no  proof  of  the  larceny,-  except  the  alleged 
confession  of  the  appellant. 

We  have  examined  the  cases  cited  by  the  district  attorney  and  many 
of  those  cited  in  People  v.  Brasch,  193  N.  Y.  46,  85  N.  E.  809,  relied 
upon  by  the  district  attorney.  But  in  all  those  cases  there  were  facts 
and  circumstances  proved  strongly  tending  to  show  the  commission 
of  a  crime  outside  the  confession.  In  People  v.  Brasch,  the  defend- 
ant had  been  convicted  of  the  murder  of  his  wife,  who  had  died  from 
drowning.  There  was  no  proof  that  she  did  not  jump  or  fall  into  the 
water,  and  there  was  no  eyewitness  to  the  occurrence ;  her  body  was 
found  in  the  canal;  there  were  no  signs  of  bruises  on  her  body,  or 
other  evidence  of  violence  being  used  toward  her.  But  it  was  proved 
that  the  defendant  left  certain  people  and  went  to  the  house  where 
his  wife  was  staying,  and  that  they  left  there  together,  and  that  within 
a  short  time  thereafter  the  defendant  returned  to  the  people  whom 
he  had  left.  It  was  further  shown  that  he  had  a  motive  for  killing 
her,  and  that  his  conduct  was  wholly  inconsistent  with  his  wife  having 
been  accidentally  drowned  while  in  his  company,  and  these  additionsd 
facts,  taken  with  the  confession,  were  held  to  be  sufficient.  But  in 
the  case  under  consideration  there  is  no  evidence  that  a  vanity  box 
had  been  stolen.  The  witness  Orth  testified  that  he  had  not  seen 
either  one  of  the  two  packages  that  he  found  in  the  defendant's  house 
before  he  found  them  there,  and  did  not  see  anybody  take  those  two 
packages,  and  that  the  only  thing  he  could  tell  the  court  is  what  the 
defendant  said  to  him. 

In  my  opinion,  the  evidence  was  entirely  insufficient,  and  the  judg- 
ment of  conviction  should  be  reversed,  and  a  new  trial  ordered.  All 
concur. 
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HBXTEE  ▼.  DAY-ELDER  MOTOBS  OOBaPORATION. 

(Supreme  Court,  Appellate  Divialon,  rirst  Department    June  11,  1920.) 

L  CorporatiMis  «s»668(9)~.Tlurt  liability  was  incairod  prior  to  foreisn  cor- 
pomtion  surrendering  riglil  to  do  business  in  stato  must  affirmatively  ap- 
pear to  sustain  service. 

To  sustain  service  on  corporation  made  after  It  filed  a  certificate  sur- 
rendering right  to  do  business  and  revoking  its  designation  of  a  person 
for  service  of  process  in  tbe  state,  under  General  (Corporation  Law,  |  16a, 
subd.  4,  as  amended  by  Laws  1018,  c.  193,  It  must  afilrmatlvely  appear 
that  the  liability  sought  to  be  enforced  by  the  action  was  incurred  prior 
to  the  filing  of  such  certificate. 

2.  Corporations  ^=>672(3) — ^PlalntifT,  suing  foreign  corporation  suimequent 
to  surrender  of  authority  to  do  business,  must  allege  that  contract  was 
made  in  stato  to  malce  service  eflTectual; 

In  action  for  breach  of  contract  against  a  foreign  corporation,  which 
had  filed  certificate  surrendering  Its  authority  to  do  business  within  the 
state,  under  General  O)rporation  Law,  }  16a,  subd.  4,  as  amended  by  liaws 
1918,  c.  193,  plaintiff  must  allege.  In  order  to  render  service  efl!ectual  un- 
der such  statute,  that  the  contract  was  made  In.  the  state. 

S.  Corporations  ^»6(8(9>— Service  on  foreign  corporatloa  alter  surrender 
of  authority  to  do  business  in  stato  held  inelTeetual. 

Where  a  foreign  corporation  made  contract  in  the  state  agre^ng  that 
employ^,  on  his  discharge  from  military  service,  conld  continue  his  serv- 
ices under  a  prior  employment  contract  entered  Into  out  of  the  state,  em* 
ploy^'s  action  for  suspension  after  he  had  resumed  employnient  on  dis- 
diarge  from  army  was  an  action,  not  for  breach  of  the  subsequent  agree-  . 
ment,  but  for  breach  of  the  original  employment  contract  made  out  of 
state,  rendering  ineffectual  service  on  the  corporation  after  It  had  filed 
certificate  surrendering  authority  to  do  business  In  the  state,  and  revoking 
agency  for  service  of  process,  pursuant  to  General  (Corporation  Law,  S 
16a,  as  amended  by  Laws  1918,  c.  193. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Percy  K.  Hexter  against  the  Day-Elder  Motors  Corpora- 
tion. From  an  order  denying  the  motion  to  set  aside  service  of  a 
summons,  defendant  appeals.    Order  reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (Eugene  W.  Leake,  of 
New  York  City,  of  counsel,  and  Hiram  Thomas,  of  New  York  City, 
on  the  brief),  for  appellant. 

L.  E.  Warren  and  Harry  W.  Mack,  both  of  New  York  City  (Wool- 
sey  A.  Shepard,  of  New  York  City,  of  counsel),  for  respondent.. 

DOWLING,  J.  Defendant  is  a  foreign  corporation,  organized 
under  the  laws  of  the  state  of  New  Jersey,  having  its  factory  and  prin- 
cipal office  in  that  state.  On  June  8,  1918,  having  complied  with  all 
the  requirements  of  law,  it  was  authorized  to  do  business  in  the  state 
of  New  York,  and  received  from  the  secretary  of  state  of  New  York 
a  certificate  of  authority  to  do  business  in  that  state.  On  June  27, 
1919,  having  ceased  to  do  business  in  the  state  of  New  York,  it  caused 
a  certificate  of  surrender  of  its  authority  to  do  business  in  the  state 
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to  be  filed  in  the  office  of  the  secretary  of  state  of  New  York  and  re- 
voked its  designation  of  the  person  upon  whom  process  against  it 
might  be  .served  within  the  state  of  New  York.  Since  that  time  it 
has  had  no  office  and  has  transacted  no  business  of  any  sort  in  the  state 
of  New  York,  and  at  the  time  of  the  service  of  the  summons  and  com- 
plaint in  this  action  it  was  not  doing  business  in  this  state,  and  there 
was  in  force  no  designation  of  any  person  upon  whom  service  of  the 
summons  could  be  vaJidly  made  as  against  said  corporation. 

On  December  29,  1919,  the  summons  and  complaint  in  this  action 
were  sought  to  be  served  on  defendant  by  serving  a  copy  thereof  on 
the  secretary  of  state  of  New  York.  It  is  to  set  aside  this  service 
that  the  present  motion  is  made.  The  service  is  sought  to  be  justified 
under  article  2,  §  16a,  subd.  4,  General  Corporation  Law,  as  amended 
by  chapter  193,  Laws  1918  (Consol.  Laws,  c.  23),  providing  in  part  as 
follows : 

"On  the  filing  of  snch  certificate,  the  secretary  of  state  shall  make  a  note 
of  the  filing  thereof  on  his  Index  of  corporations  and  thereupon  the  authority 
of  the  corporation  to  do  business  within  this  state  shall  cease  and  determine, 
and  no  such  corporation  doing  business  in  this  state  after  the  filing  of  Buch 
certificate  of  surrender  of  authority  shall  maintain  any  action  in  this  state 
upon  any  contract  made  by  it  in  this  state  subsequent  to  the  filing  of  such 
certificate  of  surrender  of  authority.  The  filing  of  such  certificate  shall  not, 
however,  alfect  any  action  pending  at  the  time  of  each  surrender,  or  affect 
any  action  in  the  state  upon  any  contract  made  by  the  corporation  in  this 
state  before  the  flUng  of  the  certificate  of  surrender  of  authority.  Process 
•  against  the  coriK>ration  in  an  action  upon  any  llabUity  incurred  within  this 
state  before  the  filing  of  such  certificate  of  surrender  of  authority  may,  after 
the  filing  thereof,  be  served  upon  the  secretary  of  state.'' 

[1]  The  validity  of  the  service  of  the  summons  herein  must  there- 
fore depend  upon  whether  the  liability  sued  on  was  incurred  prior  to 
June  27,  1919,  when  the  certificate  of  surrender  of  authority  was  filed; 
and  in  order  to  sustain  the  service,  it  must  affirmatively  appear  that 
the  liability  was  so  incurred. 

In  my  opinion,  the  allegations  of  the  complaint  herein  do  not  bring 
the  present  action  within  the  terms  of  the  statute.  Plaintiff  sets 
forth  that  on  or  about  December  26,  1916,  he  entered  into  a  written 
contract  with  defendant's  predecessor,  Day-Elder  Motors  Corporation, 
to  act  as  its  sales  manager  for  a  period  of  three  years,  beginning  on 
that  date,  on  a  commission  of  5  per  cent.,  with  a  privilege  of  renew- 
al for  five  years  on  certain  conditions.  Plaintiff  was  also  to  receive 
in  further  payment  for  his  services  500  shares,  of  the  par  value  of 
$10  each,  in  the  defendant  corporation,  then  about  to  be  organized 
under  the  laws  of  the  state  of  New  Jersey,  and  the  contract  was  to  be 
assigned  to  said  latter  corporation  when  organized.  Jt  is  alleged  that 
plaintiff  entered  upon  the  performance  of  the  contract  and  established 
an  office  in  the  city,  county,  and  state  of  New  York,  and  that  his 
contract  was  transferred  by  the  Day-Elder  Motors  Corporation  to 
defendant,  and  in  consideration  of  plaintiff  consenting  thereto  de- 
fendant assumed  and  agreed  to  perform  the  said  contract.  There- 
after plaintiff  continued  to  perform  his  contract  with  defendant  until 
September  21,  1918,  and  commissions  were  paid  him  until  about 
October  1,  1918.     On  September  21,  1918,  at  the  city,  county,  and 
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state  of  New  York,  disputes  having  arisen  between  plaintiff  and 
defendant,  and  defendant  having  declared  said  contract'  canceled, 
plaintiff  and  defendant,  by  way  of  compromise  of  said  disputes,  en- 
tered into  a  written  contract,  a  copy  of  which  is  annexed  and  made 
a  part  of  the  complaint. 

It  is  to  be  noted  that  plaintiff  does  not  allege  that  he  accepted 
the  defendant's  declaration  that  the  contract  was  canceled,  or  that 
the  contract  was  in  fact  canceled.    This  agreement  of  September  21, 

1918,  is  made  by  defendant  with  plaintiff.  It  recites  the  making  of 
the  original  agreement  of  December  26,  1916,  its  assignment  to  de- 
fendant, and  that,  the  plaintiff  having  received  a  commission  in  the 
army  of  the  United  States,  "the  parties  hereto  have  agreed  to  modify 
said  agreement  of  December  26,  1916,  as  follows."  It  then  provides 
that  from  October  1,  1918,  and  as  long  as  plaintiffs  remain  in  the 
army,  the  commissions  to  which  he  shall  be  entitled  under  section  2 
of  the  original  contract  shall  be  2  per  cent,  instead  of  5  per  cent.; 
that  all  expenses  of  sales  organization  of  defendant,  which  under 
paragraph  9  of  the  original  contract  were  to  be  paid  by  plaintiff,  shall 
be  paid  by  defendant  after  October  1,  1918,  and  so  long  as  plaintiff 
shall  be  in  the  army,  and  that  for  the  same  period  plaintiff  shall  be 
released  from  the  obligations  assumed  by  him  under  paragraph  4 
of  the  original  contract,  which  required  plaintiff  to  devote,  all  neces- 
sary time  to  the  business.    It  was  further  provided : 

"(4)  Except  as  herein  expressly  modified,  all  the  terms  and  conditions  ol 
said  contract  shall  continue,  and  immediately  upon  the  said  Percy  R.  Hexter 
ceasing  to  be  in  the  army  the  said  agreement  of  Dec^nber  26,  1916,  shaU 
again  go  into  fall  force  and  effect,  and  this  modification  shall  come  to  an  end, 
so  that  upon  said  Percy  K.  Hexter  ceasing  to  be  in  the  army,  he  shaU  resume 
the  duties  and  obligations  imposed  upon  by  him  by  said  agreement  of  Decem- 
ber 26,  1916,  and  from  such  time  shall  be  entitled  to  receive  5  per  cent,  com- 
mission as  provided  in  said  agreement ;  it  being  the  intention  of  the  parties 
that  the  agreement  of  said  Percy  K.  Hexter  to  a  reduction  of  his  commission 
under  the  terms  herein  set  forth  and  a  release  by  the  Day-Elder  Motors 
Ck)rporatlon,  of  the  obligation  of  the  said  Percy  K.  Hexter  to  act  as  sales 
manager  and  devote  bis  time  to  said  duties,  shall  be  regarded  as  mutual  con- 
siderations for  each  other.  The  notice  given  to  said-  Percy  K.  Hexter  by 
Charles  P.  Day,  president  of  the  Day-Elder  Motors  Corporation,  of  the  can- 
cellation of  the  contract,  is  hereby  withdrawn;  the  parties  agreeing  that  said 
contract  is  in  full  force  and  effect  and  shall  so  remain,  except  as  modified 
by  this  agreement,  and  the  action  heretofore  instituted  by  the  said  Percy  K. 
Hexter  shall  be  discontinued,  without  costs,  on  payment  to  him  of  the  amount 
of  commissions  owing  to  him  under  the  terms  of  said  agreement  of  December 
2^  1916,  for  the  month  of  August,  Idia" 

The  complaint  then  proceeds  to  set  forth: 

"IX,  That  this  plaintiff  was  honorably  discharged  from  the  army  of  the 
United  States,  and  returned  to  his  home  on  or  about  the  4th  day  of  June, 

1919,  and  immediately  thereafter  notified  the  defendant  of  his  refum,  and 
that  he  was  ready  to  at  once  assume  the  duties  of  sales  manager  under  the 
terms  of  his  contract  as  provided  in  said  contract  Exhibit  A  (the  second 
agreement),  and  thereupon  defendant  requested  this  plaintiff  to  postpone  the 
resumption  of  his  employment  pursuant  to  the  contract,  Exhibit  A,  until 
June  30,  1919,  at  which  time  he  should  resume,  pursuant  thereto,  his  employe 
ment  under  the  terms  provided  in  the  contract  herein  set  forth  in  paragraph 
II  of  this  complaint  and  in  Exhibit  A,  on  and  after  July  1,  1919,  to  whicl;i 
said  request  this  plaintiff  consented. 


Digitized  by 


Google 


720  182  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

"X,  That  this  plaintiff  immediately  leased  an  office  in  the  same  premises 
in  which  this  plaintiff  had  theretofore  carried  on  the  business  of  sales  mana- 
ger of  said  Day-Blder  Motors  Corporation,  and  notified  said  di^endant  thereof, 
and  requested  defendant  to  forward  to  him  as  theretofore  stationery  and  ad- 
vertlsing  matter  for  the  purpose  of  carrying  out  his  part  .of  the  terms  of  the 
aforesaid  contracts,  and  immediately  notified  his  salesmen  and  his  stenog- 
rapher, who  had  remained  with  defendant  as  hereinafter  set  forth,  to  return 
to  their  former  positions  on  July  1,  1919. 

''XII.  That  on  or  about  the  11th  day  of  June,  1919,  this  plaintiff  pursuant 
to  the  proTision  of  the  contract,  appointed  and  procured  a  sales  agent  for 
said  trucks  at  Helena,  Mont.,  and  reported  same  to  the  defeijdant  corporation, 
which  contract  or  appointment  was  forwarded  to  and  was  accepted  by  de- 
fendant. 

"XIII.  That  thereafter,  and  on  or  about  the  10th  day  of  July,  1919,  said 
defendant  notified  this  plaintiff  that  he  was  suspended  as  sales  manager  of 
said  defendant,  at  which  time  this  plaintiff  notified  said  defendant  that  he 
was,  and  always  had  been,  ready  and  willing  to  carry  out  the  terms  of  his  said 
contracts  and  Exhibit  A  upon  his  part  to  be  performed,  and  insisted  that  de- 
fendant should  carry  out  the  said  contract  upon  its  part" 

•It  is  then  set  forth  that  on  July  22,  1919,  defendant  wrongfully 
and  without  just  cause  notified  plaintiff  that  it  refused,  and  ever  since 
has  refused,  to  carry  out  the  terms  and  conditions  of  the  "said  con- 
tracts on  its  part  to  he  performed,  and  has  refused  to  permit  this 
plaintiff  to  perform  said  contract.  Exhibit  A." 

[2]  Plaintiff  nowhere  alleges  that  the  original  contract  of  Decem- 
ber 26,  1916,  was  made  in  the  state  of  New  York,  which  in  my  opin- 
ion he  was  required  to  do  to  bring  the  case  within  the  provisions  of 
the  statute.  The  affidavit  of  the  vice  president  and  treasurer  of  de- 
fendant shows  that  the  contract  was  negotiated,  made,  and  executed 
in  the  state  of  New  Jersey.    There  is  no  denial  of  this  statement. 

[3]  I  am  convinced  that  whatever  breach  of  contract  is  set  forth 
in  the  complaint  herein  is  a  breach  of  the  contract  of  December  26, 
1916.  While  defendant  is  alleged  to  have  declared  that  contract  can- 
celed, there  is  no  claim  that  the  cancellation  ever  was  accepted  by 
plaintiff  or  recognized  as  being  effective  for  any  purpose.  On  the 
contrary,  by  the  second  agreement  the  notice  of  cancellation  was 
withdrawn,  and  it  was  mutually  agreed  that  the  original  contract  was 
still  in  full  force  and  effect,  and  should  so  remain.  The  only  effect 
of  the  second  agreement  was  to  suspend  or  modify  the  operation  of 
the  original  agreement  in  certain  specified  particulars  until  plaintiff 
ceased  to  be  in  the  army.  It  was  not  a  new,  distinct,  and  complete 
contract,  superseded  in  the  original  agreement,  but  only  a  temporary 
and  limited  agreement,  to  meet  a  temporary  emergency.  When  plain- 
tiff so  ceased  to  be  in  the  army,  the  original  agreement  again  became 
operative,  binding,  and  effective  in  every  particular.  The  date  of  the 
happening  of  this  event  was  June  4,  1919,  and  thereupon  the  original 
agreement  at  once  became  operative.  At  defendant's  request,  and  by 
mutual  agreement,  the  date  of  the  resumption  of  plaintiff's  employ- 
ment pursuant  to  the  original  agreement  was  postponed  to  July  1, 
1919.  .  On  tlaat  date,  then,  the  agreement  of  December  26,  1918,  be- 
came completely  operative.  There  is  no  allegation  that  defendant 
then  prevented  in  any  way  the  resumption  of  the  original  agreement, 
or  then  refused  to  recognize  plaintiff  as  its  sales  manager,  or  in  any 
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way  breached  either  agreement.  The  attempted  suspension  of  plain- 
tiff did  not  occur  until  July  10,  1919,  and  defendant's  final  refusal 
to  carry  out  its  contract  with  him  did  not  take  place  until  July  22^ 
1919,  both  events  happening  after  July  1,  1919,  when  the  agreement 
of  December  26,  1918,  had  become  in  all  respects  operative  and  bind- 
ing on  both  parties. 

The  action  being  brought  for  a  liability  occurring  under  the  agree- 
ment made  on  December  26,  1918,  and  it  not  being  alleged  or  proven 
that  such  agreement  was  made  in  the  state  of  New  York  while  de- 
fendant was  authorized  to  do  business  in  this  state,  but,  on  the  con- 
trary, it  appearing  that  the  contract  was  made  in  the  state  of  New 
Jersey,  the  requirements  of  the  statute  have  not  been  met,  and  service 
of  the  summons  upon  the  secretary  of  stat^  of  New  York  was  not 
validly  made.  The  motion  to  set  aside  the  service  of  the  summons 
should  have  been  granted. 

The  order  appealed  from  will  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs.    All  concur. 


(192  App.  Div.  50G) 

RAILB  V.  PEERLESS  AMERICAN  PRODUCTS  CO.  et  al. 

(Supreme  Ckmrt,  AppeUate  Diyisloo,  First  Department.    June  U,  19120.) 

1.  Work  mod  labor  ^s»14(t)-^Contraetmr,  unable  to  compleCe  contract  because 

of  owner^s  f  aihire  to  Make  paymentB,  may  sue  on  contract  or  on  quantum 
memit. 

Bnilding  contractor,  was  unable  to  perform  contract  because  of  owner's 
failure  to  make  payments,  could  maintain  action  on  the  contract  for  the 
work  performed  and  the  material  furnished,  and  for  his  damages  from 
owner's  failure  to  permit  him  to  complete  the  contract,  or  he  conld 
abandon  any  claim  on  or  under  the  contract  and  sue  on  quantum  meruit 
for  the  work,  labor  and  services  performed  and  materials  furnished. 

2.  Contracts  €ss>824(l)— Work  and  labor  <»=»29  (2) --Contractor,  who  has 

fully  performed  contract,  may  sue  either  on  contract  or  on  quantum 
meruit. 

Where  an  express  contract  has  been  fully  i>erformed,  the  contractor 
may  elect  to  sue  either  on  the  express  contract  or  on  quantum  meruit, 
in  which  case  the  provisions  of  the  contract  govern  with  respect  to  the 
amount  of  the  recovery. 

S.  Pleading  ^»11— Exporess  oon^aet  need  not  be  pleaded.  In  order  to  be  in- 
trodu^  in  contractor's  action  on  quantum  meruit,  contract  being  matter 
of  evidence. 

Building  contractor,  who  was  unable  to  complete  contract  because  of 
owner's  failure  to  make  necessary  payments,  and  who  brought  action  on  a 
quantum  meruit  for  the  work  performed  and  the  materials  furnished,  was 
not  required  to  plead  the  contract,  and  performance  thereof  in  so  far  as 
he  was  permitted  to  i)erform  it,  and  breach  by  owner,  in  order  to  intro- 
duce the  contract  as  evidence  of  damages ;  allegations  as  to  the  ultimate 
facts,  consisting  of  performance  of  work  and  furnishing  of  material,  with- 
out the  pleading  of  the  evidence,  being  sufficient  under  the  Code. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Arcangelo  Raile  against  the  Peerless  American  Products 
Company,  impleaded  with  the  Manhattan  Mortgage  Company.    From 

^=9For  other  cases  see  same  topic  A  KBY-NUMBSR  in  all  Key-Numbered  Digests  ft  Indexes 
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a  judgment  sustaining  and  foreclosing  a  mechanic's  Hen,  and  directing 
the  chamberlain  to  pay  over  to  plaintiff  a  fund  deposited  by  the  last- 
named  defendant  to  discharge  the  lien  and  against  the  first-named 
defendant  for  a  deficiency,  the  last-named  defendant  appeals.  Af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 
Carlton  B.  Pierce,  of  New  York  City,  for  appellant 
Henry  M.  Plateau,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  amended  complaint  shows  that  the  pl^ntiff 
claimed  and  filed  a  lien  on  the  theory  of  an  implied  contract  for  the 
reasonable  value  of  work,  labor,  and  services  performed  and  ma- 
terials furnished  at  the  special  instance  and  request  of  the  defendant 
Peerless  American  Product  C9mpany,  Incorporated,  in  the  erection 
of  two  five-story  apartment  houses  on  certain  premises  at  the  south- 
west comer  of  Shakespeare  avenue  and  169th  street,  in  the  borough 
of  the  Bronx,  city  of  New  York,  of  which  it  was  the  owner.  The 
plaintiff  alleged  that  at  the  special  instance  and  request  of  the  owner 
he  performed  certain  work,  labor,  and  services,  consisting  of  car- 
penter and  framing  work,  and  furnished  certain  materials,  consisting 
of  nails,  on  the  buildings,  of  the  reasonable  value  $2,870,  no  part  of 
which,  with  the  exception  of  $1,875,  had  been  paid,  and  that  at  the 
time  of  the  filing  of  the  lien  the  amount  due  and  owing  to  the  plaintiff 
was  the  sum  of  $1,035,  which  is  the  amount  for  which  the  lien  was 
filed.  The  complaint  further  showed  that  the  appellant  procured  a 
discharge  of  the  lien  by  depositing  with  the  clerk  of  Bronx  county  the 
sum  of  $1,098.65,  and  was  joined  as  a  party  defendant  on  its  own 
petition  claiming  to  be  entitled  to  the  fund.  The  appellant  answered, 
admitting  the  payments,  the  deposit  of  the  fund  by  it,  and  that  it 
claimed  to  be  entitled  thereto,  and  put  in  issue  the  other  material  al- 
legations of  the  complaint,  and  alleged  that  the  work  was  performed 
and  the  materials  were  furnished  by  the  plaintiff  under  a  contract  in 
writing  made  between  him  and  the  owner  on  the  9th  day  of  September, 
1916,  and  that  the  payments  made  constituted  the  reasonabe  value 
of  all  the  work  so  performed  and  materials  so  furnished. 

The  plaintiff,  having  pleaded  on  quantum  meruit  only,  in  order  to 
show  that  the  work  was  performed  and  the  materials  furnished  at 
the  special  instance  and  request  of  the  owner,  proved  the  contract 
referred  to  in  the  answer,  and  the  commencement  and  the  continuance 
of  the  work  thereunder,  and  a  breach  of  the  contract  by  the  owner, 
in  that  the  owner  failed  to  reimburse  the  plaintiff  as  provided  by  the 
contract  for  loss  sustained  through  the  owner's  failure  to  have  other 
work  performed,  so  that  the  plaintiff  might  not  be  delayed  in  the  per- 
formance of  his  contract,  and  that  thereafter,  on  account  of  said 
breach  by  the  owner,  the  provisions  of  the  contract  with  respect  to 
the  payments  to  be  made  to  the  plaintiff  by  the  owner  were  modified 
by  mutual  consent,  and  that  the  owner  thereby  agreed  to  make  pay- 
ments from  time  to  time  to  meet  the  plaintiff's  pay  roll,  but  thereafter 
failed  to  perform  its  agreement  in  this  regard,  and  the  plaintiff  showed 
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in  effect  that  he  thereupon  elected  to  terminate  the  contract,  and  filed 
the  lien,  and  then  brought  this  action.  The  defendant  oflPered  no 
evidence.  The  evidence  presented  by  the  plaintiff  warranted .  the 
findings  .made  by  the  trial  court  with  respect  to  the  breach  of  the 
original  contract  by  the  owner,  and  with  respect  to  the  modification 
of  the  contract,  and  the  breach  of  it  as  so  modified. 

[1]  The  only  point  presented  on  the  appeal  which  wo  deem  of 
sufficient  merit  to  require  the  writing  of  an  opinion  arises  on  the 
objections  and  exceptions  of  the  appellant  to  the  evidence  showing  a 
breach  of  the  original  contract  by  the  owner,  and  a  modification  of 
the  contract,  and  a  breach  of  it  as  so  modified,  and  on  the  appellant's 
claim  with  respect  thereto  that  such  evidence  was  inadmissible,  inas- 
much as  the  plaintiff  did  not  allege  the  making  of  the  express  con- 
tract, the  breach  and  modification  thereof,  and  the  breach  of  the  con- 
tract as  modified.  It  is  well  settled  by  authority  that  the  plaintiff  had 
the  right  of  election,  on  the  breach  of  the  original  contract  by  the 
owner,  or  on  the  breach  of  the  contract  as  modified,  to  maintain  an 
action  on  the  contract  for  the  work  performed  and  the  material  fur- 
nished, and  for  his  damages  flowing  from  the  failure  of  the  owner 
to  permit  him  to  complete  the  contract,  or,  as  he  did  in  this  case,  to 
abandon  any  claim  on  or  imder  the  contract  and  sue  on  quantum 
meruit  ioi;  the  work,  labor,  and  services  performed  and  materials  fur- 
nished, Atlantic,  Gulf  &  Pacific  Refining  Co.  v.  Woodmere  Realty 
Co.,  156  App.  Div.  351,  142  N.  Y.  Supp.  953;  Borup  v.  Von  Kokeritz, 
162  App.  Div.  394,  396,  147  N.  Y.  Supp.  832;  Wright  v.  Rusiens,  133 
N.  Y.  298,  31  N.  E.  215 ;  Lawrence  v.  Heylman,  89  App.  Div.  620, 
85  N.  Y.  Supp.  789;  Boyd  v.  Vale,  84  App.  Div.  416,  82  N.  Y.  Supp. 
932. 

[2]  It  is  likewise  the  settled  rule  that,  where  an  express  contract 
has  been  fully  performed,  the  contractor  may  elect  to  sue  either  on  the 
express  contract  or  on  quantum  meruit  on  the  contract  implied  by 
law,  and  that  in  such  case  the  provisions  of  the  contract  govern  with 
respect  to  the  amount  of  the  recovery.  Jones  v.  Judd,  4  N.  Y.  411; 
Kronau  v.  Weisburg,  151  App.  Div.  356,  135  N.  Y.  Supp.  404;  Hart- 
ley v.  Murtha,  5  App.  Div.  408,  39  N.  Y.  Supp.  212;  Farronv.  Sher- 
wood, 17  N.  Y.  227;  Higgins  v.  Newton  &  Flushing  Railroad,  66 
N.  Y.  604;  Hosley  v.  Black,  28  N.  Y.  438;  Ludlow  v.  Dole,  62  N. 
Y.  617;  Rubin  v.  Cohen,  129  App.  Div.  395,  113  N.  Y.  Supp.  843; 
Farley  v.  Browning,  15  Abb.  N.  C.  301.  The  learned  counsel  for  the 
appellant  concedes  that  where  there  has  been  full  performance  of 
the  express  contract,  .and  the  contractor  elects  to  sue  on  quantum 
meruit,  it  is  unnecessary  for  him  to  allege  anything  with  respect  to 
the  express  contract,  and  that  without  alleging  it  he  may  introduce  the 
contract  in  evidence,  and  show  performance  thereof,  and  recover 
the  amount  agreed  to  be  paid  thereby ;  but  he  insists  that  where,  as 
here,  there  has  not  been  complete  performance  of  the  express  contract, 
and  the  plaintiff  relies  on  the  breach  thereof  for  his  right  to  main- 
tain an  action  on  a  quantum  meruit,  it  is  necessary  for  him  to  al- 
lege the  making  of  the  express  contract  and  performance  thereof  in 
so  far  as  he  was  permitted  to  perform  it,  and  the  breach  thereof  which 
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gives  rise  to  the  right  of  his  election  to  sue  on  quantum  meruit;  and 
for  this  contention  he  relies  principally  upon  the  case  of  Robinson  v. 
Chinese  Association,  47  App.  Div.  69,  62  N.  Y.  Supp.  292. 

The  opinion  in  that  case  contains  a  statement  supporting  the  appel- 
lant's contention,  but  it  was  obiter  dictum,  and  is,  I  think,  unsound. 
In  that  case  the  judgment  dismissing  the  complaint  in  an  action  to 
foreclose  a  mechanic's  lien  was  properly  sustained  on  the  ground  that 
the  plaintiff  alleged  that  the  work,  labor  and  services  were  per- 
formed and  the  materials  furnished  under  an  express  contract,  but 
did  not  allege  full  performance  of  the  contract  by  the  plaintiff.  Af- 
ter so  deciding,  it  is  stated  in  the  opinion  that  before  a  recovery  could 
be  had  on  quantum  meruit  it  would  be  necessary  for  the  plaintiff  to 
allege  and  prove  a  legal  excuse  for  not  completing  the  work  he  agreed 
to  perform;  but  the  facts  did  not  present  that  point  for  decision. 
In  Keogh  Mfg.  Co.  v.  Eisenberg,  7  Misc.  Rep.  79,  27  N.  Y.  Supp. 
356,  affirmed  on  the  opinion  of  the  General  Term  of  the  Common  Pleas 
149  N.  Y.  592,  44  N.  E.  1123,  the  precise  point  presented  by  this  ap- 
peal, although  not  strictly  essential  to  the  decision,  was  fully  and 
carefully  considered  in  the  opinion  of  Bookstaver,  J.,  at  General 
Term,  which  was  adopted  by  the  Court  of  Appeals,  and  it  was  there- 
in stated  that  a  contractor,  on  electing,  on  breach  of  a  contract,  to  sue 
on  3  quantum  meruit,  may  proceed  in  disregard  of  the  contract,  and 
recover  as  if  the  contract  had  not  been  made,  and  that  he  may  use  the 
contract,  in  so  far  as  applicable,  to  fix  the  amount  of  the  recovery. 
The  court  there  assigned  as  the  reason  why  it  was  unnecessary  for 
the  plaintiff  in  such  a  case  to  refer  to  the  express  contract,  and  to 
allege  a  breach  thereof,  that  the  Code  only  requires  that  the  com- 
plaint shall  allege  the  ultimate  facts  which  the  evidence  to  be  offered 
on  the  trial  will  prove,  and  not  the  evidence  required  to  prove  such 
ultimate  facts,  and  that  in  an  action  on  a  quantum  meruit  the  substan- 
tive facts  are  the  furnishing  and  the  delivery  of  the  goods  to  the  de- 
fendant, on  which  the  law  implies  a  promise  to  pay. 

[3]  That,  I  think,  is  a  correct  statement  of  the  rule  of  law  ap- 
plicable in  such  cases,  and  the  decisions  in  Jones  v.  Judd,  supra,  and 
Kronau  v.  Weisburg,  supra,  tend  to  sustain  it.  This  is  analagous  to 
the  rule  of  pleading  in  an  action  for  money  had  and  received,  in  which 
case  it  is  unnecessary  to  allege  the  transactions  which  give  .rise  to 
the  cause  of  action.  Hofferberth  v.  Duckett,  175  App.  Div.  4S0,  484, 
162  N.  Y.  Supp.  167,  citing  Nat.  Trust  Co.  v.  Gleason,  71  N.  Y.  400, 
33  Am.  Rep.  632 ;  Chapman  v.  Forbes,  123  N.  Y.  532,  537,  26  N.  E.  3 ; 
Roberts  v.  Ely,  113  N.  Y.  128,  20  N.  E.  606;  Shapiro  v.  Beneson, 
181  App.  Div.  19,  23,  167  N.  Y.  Supp.  1004;  Drake  v.  White  Sewing 
Machine  Co.,  133  App.  Div.  446,  118  N.  Y.  Supp.  178.  This  rule, 
when  properly  understood,  cannot  prejudice  the  defendant  in  such 
cases,  for  ordinarily  the  defendant  would  know  that  the  plaintiff  in- 
tended to  rely  on  the  express  contract,  and  on  a  breach  thereof,  to 
prove  that  the  work  was  done  at  the  special  instance  and  request  of 
the  defendant;  and,  if  necessary,  the  defendant  could  have  this  def- 
initely determined  in  advance  by  applying  for  a  bill  of  particulars 
with  respect  to  what  the  plaintiff  would  claim  constitutes  the  per- 
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formance  of  the  work  and  the  furnishing  of  the  material  at  hris  special 
instance  and  request.  Kronau  v.  Weisburg,  151  App.  Div.  355,  356, 
135  N.  Y.  Supp.  404. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.     All 
concur. 


In  re  PUTNAM. 
In  re  BULL'S  WILL. 

(Surrogate's  Ck)urt,  Westebester  County.    June  23,  1920.) 

WUls  <8=»610(1)  ^Bequest  held  an  ahwluie  gift. 

Win  directing  executors  to  set  apart  specified  sum,  "to  be  subject  to  the 
exclusive  contr<ril  of  said  execotora  whom  I  further  direct  to  pay  and 
apply  therefrom  such  sum  of  money  to  and  for  the  benefit  and  comfort 
of  my  nephew,  C,  •  •  *  at  such  times  and  for  such  purposes  and  in 
such  amounts  as  will  in  the  judgment  of  said  executors  best  promote  his 
happiness  and  comfort,"  held  to  create  an  absolute  bequest  of  principal 
to  €.,  and  not  a  bequest  to  pass  to  residuary  legatees  on  (X*s  death; 
there  being  no  limitation  as  to  duration  of  enjoyment  of  the  gift,  and 
no  words  ineonflistent  with  absolute  ownership. 

In  the  matter  of  the  petition  of  George  R.  Putnam  to  render  and 
settle  his  account  as  executor  of  and  trustee  under  the  last  will  and 
testament  of  Mary  Putnam  Bull  deceased.  Decree  ordered  in  ac- 
cordance with  opinion. 

Noble  &  Camp,  of  New  York  City,  for  petitioner. 

SLATER,  S.  In  this  accounting  proceeding  the  petitioner  asks 
for  construction  and  the  true  meaning  and  legal  effect  of  paragraph 
6  of  the  last  will  and  testament  of  the  testatrix.  Paragraph  6  is  as 
follows : 

"Item.  I  direct  my  said  executors  to  set  apart  the  sum  of  twenty  thousand 
dollars  ($20,000)  the  same  to  be  subject  to  the  exdusire  control  of  said  exec- 
utors whom  I  further  direct  to  pay  and  apply  therefrom  such  sum  of  money 
to  and  for  the  benefit  and  comfort  of  my  nephew,  Charles  M.  Putnam,  now 
of  Chicago,  Illinois,  at  such  times  and  for  such  purposes  and  in  such  amounts 
as  will  in  the  judgment  of  said  executors  best  promote  his  happiness  and 
comfort." 

The  first  codicil  to  the  will,  bearing  date  March  22,  1895,  contains 
the  following  provision : 

.  "In  addition  to  what  I  have  left  in  my  will  to  my  nephew  Charles  M.  Put- 
nam, now  of  Chicago,  Illinois,  I  hereby  give  and  bequeath  to  him  the  sum 
of  two  thousand  dollars  (?2,000)  absolutely,  to  be  given  to  him  inunediately 
after  my  decease.'* 

Does  paragraph  6  of  the  will  create  an  absolute  bequest,  or  does 
the  gift  of  $20,000  upon  the  death  of  Charles  M.  Putnam  pass  to 
the  residuary  legatees  named  in  said  will? 

The  provision  is  without  limitation  as  to  duration  of  the  enjoyment 
of  the  gift,  and  the  words  of  the  provision  are  not  inconsistent  with 
absolute  ownership.    This  paragraph  of  the  will  falls  within  the  prin- 
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ciple  of  law  set  forth  in  Hatch  v.  Bassett,  52  N.  Y.  359,  wherein  it 
was  held  by  Judge  Grover  that  a  general  gift  of  the  income  arising 
from  personal  property,  making  no  mention  of  the  principal,  is  equiva- 
lent to  a  general  gift  of  the  property  itself.  I  think  there  is  a  gift 
f  f  the  principal,  as  it  was  without  limitation  as  to  continuance  or  with- 
out limit  as  to  time.  Matter  of  IngersoU,  95  App.  Div.  211,  88  N,  Y. 
Supp.  698;  Matter  of  Dibble,  76  Misc.  Rep.  413,  137  N.  Y.  Supp. 
86 ;  Matter  of  Goldmark,  186  App.  Div.  447,  174  N.  Y.  Supp.  595. 

Decree  to  be  entered  upon  the  accounting  in  accordance  with  this 
opinion. 


In  re  SEYMOUR'S  ESTATE. 

(Surrogate's  Court,  Westchester  CJounty.    June  4,  1920.) 

1.  Courts  <@==>202 (2)— Surrogates  have  discretion  to  require  biU  of  partlddarB. 

Though  the  ordinary  forms  of  pleadings  in  courts  of  law  are  foreign 
to  the  Surrogate's  Court,  the  surrogate  will  sometimes  grant  bill  of  par- 
ticulars, in  the  exercise  of  the  discretion  of  the  court,  when  they  relate 
to  a  claim  for  money. 

2.  Pleading  <S=»313— BiU  of  iiarticiiIarB  not  funrished  to  found  affirmatiTe 

defense. 

A  bill  of  particulars  should  b.ot  be  granted  to  furnish  facts  whereon  to 
found  an  affirmative  defense  or  offset  for  the  other  party. 

3.  Executors  and  administrators  <&==>504(7) — ^In  accounting  by  administnir 

trix,  biil  of  particulars  as  to  marriage  will  be  denied. 

In  the  flnal  accounting  of  an  administratrix,  the  application  of  the 
next  of  kin,  who  opposed  the  allowance  to  the  vrife,  for  a  biU  of  particu- 
lars as  to  when,  where  and  how  the  marriage  was  solemnized,  wlU  not 
be  granted  in  the  exercise  of  the  surrogate's  discretion. 

In  the  matter  of  the  final  accounting  of  the  administration  of  the 
estate  of  John  J.  Seymour,  deceased.  On  application  by  the  next  of 
kin  for  a  bill  of  particulars.     Application  denied. 

See,  also,  107  Misc.  Rep.  330,  177  N.  Y.  Supp.  702. 

Strang  &  Taylor,  of  White  Plains,  for  William  Seymour, 
Eugene  F.  McKinley,  of  White  Plains,  for  administratrix. 

SLATER,  S.  Upon  this  accounting  contention  has  arisen  relating 
to  the  claim  of  the  wife  of  decedent,  and  involves  the  question  whether 
or  not  she  was  the  wife,  and  is  now  the  widow,  of  decedent.  The 
next  of  kin  have  asked  for  a  bill  of  particulars  as  to  when,  where, 
and  how  the  marriage  was  solemnized. 

[1,2]  The  ordinary  forms  of  pleadings  in  courts  of  law  are  foreign 
to  this  court.  Bills  of  particulars  are  sometimes  granted,  in  the  exercise 
of  the  discretion  of  the  court,  and  when  they  relate  to  a  claim  for 
money.  It  is  not  the  province  of  the  office  of  a  bill  of  particulars  in 
an  action  at  law  to  furnish  to  a  defendant  facts  whereon  to  found  an 
affirmative  defense,  or  which  constitutes  a  defense  or  offset  for  the 
other  party,  and  it  should  not  be  diiferent  in  this  court.  The  request 
for  information  in  this  case  relates  entirely  to  one  of  evidence.  The 
proof  asked  for  is  quite  similar  to  what  would  be  asked  for  by  a  bill 
of  particulars  in  a  suit  for  divorce.    In  Bullock  v.  Bullock,  85  Hun, 
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373,  32  N.  Y.  Supp.  1009,  a  suit  for  divorce,  Justice  Van  Brunt  denied 
the  request  for  bill  of  particulars   for  information  relating  to  the 
marriage  of  plaintiff,  because  the  information  was  asked  for  before  the 
•joining  of  issue,  and  says: 

"But  •  •  •  defendant  may  be  entitled  to  such  bill  of  particulars  in 
order  to  prepare  for  the  trial.  He  may  be  entitled  to  know  the  time  when 
and  the  place  where  this  marriage  took  place;  If  a  ceremonial  marriage  is 
claimed,  by  whom  it  was  celebrated;  and  if  a  marriage  without  any. wit* 
nesses  present,  ♦  •  •  the  time  when  and  the  place  where  such  contract 
was  entered  into." 

The  information  as  to  when  and  where  the  widow  of  decedent  was 
married  is  a  matter  of  evidence  already  in  this  court  and  well  known  to 
the  objectants.  In  Matter  of  Jacob  Vetter  (1916)  158  N.  Y.  Supp. 
449,  certain  objections  were  filed  to  the  will.  The  proponents  asked 
for  a  bill  of  particulars,  which  should  state  the  names  of  the  persons 
who  exercised  the  undue  influence  on  the  festator.  Surrogate  Fowler 
said: 

"I  am  inclined  to  think  that  the  contestants  should  not  be  compelled  to 
give  the  names  of  such  persons  prior  to  the  trial." 

In  Morrill  v.  Kazis,  8  App.  Div.  304,  40  N.  Y.  Supp.  954,  the  court 
said : 

'*Tt  is  not  the  oflBce  of  a  bill  of  particulars  to  furnish  to  the  defendant  the 
evidence  the  plaintiff  intends  to  use  upon  the  trial.'* 

Matter  of  Estate  of  Raphael  Arocena,  Law  Journal,  November  18,» 
1919,  involved  the  status  of  a  common-law  wiie.  Surrogate  Cohalan 
denied  the  application  for  bill  of  particulars.  In  Matter  of  Ackerman, 
December  26,  1918,  Law  Journal,  Surrogate  Cohalan  granted  the 
application  for  bill  of  particulars  of  an  attorney's  claim  of  $4,500. 
In  Matter  of  Brown,  182  N.  Y.  Supp.  728,  Surrogate  Cohalan  granted 
motion  for  bills  of  particulars  to  the  extent  of  requiring  contestants 
to  give  names  of  persons  alleged  to  have  exerted  undue  influence. 
He  ^ays : 

"It  would  seem  that  the  real  purpose  of  requiring  such  items  is  that  of 
limiting  the  party  famishing  the  same  to  the  exact  allegations  of  such  a  bill, 
and  not  for  the  purpose  of  having  inforioaation  neeessary  to  meet  the  contes- 
tant's claim.  Other  particulars  demanded,  such  as  addresses  of  the  persons 
charged  with  undue  inlLuenoe  •  and  ^acts  and  words  constituting  such  undue 
influence  are  denied,  as  unnecessary  and  evidentiary." 

An  application  for  a  bill  of  particulars  in  the  Surrogate's  Court 
of  New  York  County  was  denied  in  Matter  of  Woerz,  Law  Journal, 
October  13,  1916,  on  the  ground  that  bills  of  particulars  should  not 
be  encouraged. 

[3]  In  the  instant  case  the  objectant,  by  reason  of  a  prior  proceed- 
ing, has  information  of  the  date  and  place  of  the  marriage  as  therein 
testified  by  the  widow.  Any  further  fact  within  the  knowledge  of 
the  widow  is  a  matter  of  evidence.  Why  should  the  objectant  have 
advantage  over  the  accounting  administratrix  in  a  court  where  the 
practice  and  pleadings  existent  in  a  court  of  law  do  not  obtain.  The 
issue  is  plain.  The  claim  of  the  widow  is  denied ;  the  rights  of  prop- 
erty which  flow  from  widowhood  is  contested.    Let  the  proof  be  taken 
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in  the  proceeding  upon  the  final  accounting.  The  widow  will  offer 
her  proof ;  when  her  prima  facie  case  is  proven,  the  burden  will  shift. 
Jones  on  Evidence,  p.  205 ;  Abbott's  Trial  Evidence,  pp.  242,  474. 
The  widow  may  testify  to  prove  the  marriafge.  Matter  of  Lord,  176 
App.  Div.  565,  163  N.  Y.  Supp.  177;  Bissell  v.  Bissell,  55  Barb.  325. 
The  objectant  will  have  his  day  in  court  to  disprove  the  claim  of 
the  administratrix.  Why  seek  an  advantage?  I  will  brush  all  tech- 
nicalities aside,  so  long  as  I  have  discretion,  and  put  the  parties  to 
their  honest  proof,  and  let  decision  go  to  those  who  have  right  on  their 
side. 

In  the  exercise  of  ihy  discretion,  I  deny  the  application  for  a  bill  of 
particulars. 


In  re  BROWN'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    December  23,  1919.) 

1.  WUls  ^»277 — Bill  of  partieulars  stating  names  of  those  exerting  undoe 

influenee,  but  not  addresses  or  acts,  granted. 

Motion  to  require  contestants  to  file  a  bill  of  particulars,  giring  the 
names  of  the  persons  aUeged  to  have  exerted  the  undue  inflnence  wiU  be 
granted,  but  the  addresses  of  such  persons  and  the  acts  and  words  con- 
stituting the  undue  influence  are  evidentiary,  and  will  not  be  required  to 
•       be  stated. 

2.  WUls  <3=>277— Bill  of  particulars  as  to  matter  supporting  wiU  not  be  re- 

quired of  contestants,  as  within  proponent's  loiowledge. 

A  bill  of  particulars,  seeking  information  as  to  contestants'  denial  of 
what  the  proponent  must  prove,  such  as  due  execution  of  the  wiU,  wiU 
be  denied,  as  calling  for  matters  more  within  proponent's  knowledge  than 
that  of  contestants,  and  Intended  to  Umit  contestants  to  the  aUegations  of 
a  biU. 

In  the  matter  of  the  estate  of  Mary  E.  Brown,  deceased.  On  motion 
to  require  the  contestants  to  furnish  bills  of  particulars.  Motions 
granted  in  part,  and  denied  in  part 

John  L.  Feeny,  of  New  York  City,  for  petitioner. 

Richard  T.  Greene,  of  New  York  City,  for  executor's. 

COHALAN,  S.  [1,2]  The  motions  for  bills  of  particulars  will 
be  granted  to  the  extent  of  requiring  the  contestants  to  give  the  names 
of  the  persons  alleged  to  have  exerted  the  undue  influence.  The  par- 
ticulars sought  relating  to  contestants'  denial  of  what  the  proponent 
must  prove,  such  as  the  allegation  that  the  paper  propounded  *'was  not 
duly  executed  as  required  by  law"  and  "was  not  duly  executed  as  re- 
quired by  the  laws  of  the  place  where  said  instrument  was  executed,'* 
are  part  of  proponent's  case,  and  they  are  or  should  be  more  within 
the  proponent's  knowledge  than  that  of  the  contestants.  It  would 
seem  that  the  real  purpose  of  requiring  such  items  is  that  of  limiting 
the  party  furnishing  the  same  to  the  exact  allegations  of  such  a  bill, 
and  not  for  the  purpose  of  having  information  necessary  to  meet 
contestants'  claim. 
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Other  particulars  demanded,  such  as  the  addresses  of  the  persons 
charged  with  undue  influence,  and  the  acts  and  words  constituting  such 
undue  influence,  are  denied,  as  unnecessary  and  evidentiary. 

Settle  orders  on  notice  accordingly. 


In  re  PHYFE'S  BSTA'FB. 

(Surrogate's  Oourt,  New  York  County.    June  7, 1020.) 

Exeeutors  and  adnrinistrators  ^=>18 — ^'^competeney,''  disquAlifyliis  admin- 
istrator, need  not  warrant  a  reneral  adjudicatiim  of  incompetency. 

Under  Ck)de  dr.  Proe.  g  ^64,  dUquaUiying  as  administrator  one  ''in- 
competent to  execnte  the  duties  of  such  trust  by  reason  of  want  of  under- 
standing," such  incompetency,  to  disquaUfy,  need  not  be  such  as  would 
warrant  a  general  adjudication  of  incompetency,  or  tl^e  appointment  of  a 
committee. 

[Ed,  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Incompetency.] 

In  the  matter  of  ^he  estate  of  Duncan  Phyfe.  The  Farmers'  Loan 
&  Trust  Company  and  Edith  Bell  Phyfe  were  appointed  administra- 
tors, and  Grace  H.  P.  Phyfe  applies  for  revocation  of  the  letters  of 
administration.     Application   denied. 

George  E.  Morgan,  of  New  York  City  (George  H.  Corey,  of  New 
York  City,  of  counsel),  for  petitioner. 

John  F.  Couch,  of  New  York  City,  special  guardian. 

Hawkins,  Delafield  &  Longfellow,  of  New  York  City  (Lewis  L. 
Delafield,  John  B.  Marsh,  E.  J.  Dimock,  and  Alfred  Gr^ory,  all  of 
New  York  City,  of  counsel),  for  administrators. 

COHALAN,  S.  This  is  an  application  to  revoke  letters  of  ad- 
ministration. Duncan  Phyfe  died  intestate  on  the  5th  day  of  May, 
1919,  leaving  him  surviving  a  widow,  Grace  H.  P.  Phyfe,  and  two 
infant  nephews.  Edith  Bell  Phyfe,  a  sister-in-law  of  the  decedent, 
is  the  mother  of  the  infant  next  of  kin  and  their  general  guardian.  As 
general  guardian  she  filed  a  petition  for  letters  of  administration 
upon  the  estate  of  the  decedent.  The  petition  disclosed  the  name  and 
address  of  the  widow,  Grace  H.  P.  Phyfe,  who  had  first  right  to  let- 
ters, but  alleged  the  widow  to  be  incompetent.  The  petition  also,  stat- 
ed that— 

"Your  petitioner  is  informed  and  beUeves  that  the  mental  condition  of  tiie 
said  Grace  H.  P.  Phyfe  is  such  that  she  is  incapable  of  transacting  business 
requiring  intelligence  or  ordinary  business  knowledge,  of  of  forming  a  ra- 
tional Judgment  concerning  business  aftalrs  or  the  care  of  property." 

A  citation  to  show  cause  why  letters  should  not  issue  as  prayed 
for  in  the  petition  was  duly  issued  to  the  widow  and  was  duly  served 
upon  her.  Because  of  the  allegations  of  incompetency,  and  in  pur- 
suance of  section  2530,  C.  C.  P.,  an  order  was  made  by  the  surrogate 
-directing  that  a  copy  of  the  citation  be  delivered,  in  her  behalf,  to 
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John  F.  Couch,  Esq.,  an  attorney  and  counselor  at  .law  of  wide  ex- 
perience and  of  high  standing  and  ability. 

The  widow  consulted  several  lawyers,  but  none  appeared  for  her 
upon  the  return  of  the  citation.  She  states  that  she  intended  to 
appear  personally,  but  that  she  had  stepped  out  of  the  courtroom  and 
was  not  present  when  the  case  was  eddied.  Surrogate  Fowler  heard 
the  application  and  marked  it  for  decree,  subject  to  the  report  of  a 
special  guardian.  Thereafter  Mr.  Couch  was  appointed  special  guar- 
dian to  represent  the  widow.  He  wrote  to  her,  stating  that  he  bad 
been  appointed  special  guardian  to  protect  her  interests,  and  asked 
her  to  appoint  a  time  when  he  could  see  her,  either  at  his  own  office 
or  at  the  hotel  where  she  resided.  She  received  the  letter  and  said  she 
did  not  care  to  see  the  special  guardian.  Mr.  Couch  had  been  inform- 
ed by  Mr.  Towne,  an  attorney  at  law,  that  he  (Towne)  represented 
Mrs.  Phyfe,  the  widow,  and  that  he  intended  opposing  the  applica- 
tion for  letters  then  pending.  After  waiting  several  days,  and  no 
action  having  been  taken  by  Mr.  Towne,  the  special  guardian  again 
saw  Mr.  Towne,  who  explained  that  he  had  prepared  papers  to  enable 
Mrs.  Phyfe  to  oppose  the  application  of  the  general  guardian  of  the 
next  of  kin  and  to  ask  that  letters  be  issued  to  het,  but  as  Mrs.  Phyfe 
had  refused  to  sign  any  papers  or  to  follow  his  instructions,  he  would 
not  continue  to  represent  her.  Through  Mr.  Towne  the  special  guar- 
dian again  endeaA'ored  to  communicate  with  his  ward,  but  she  in- 
formed Mr.  Towne  that  she  did  not  care  to  see  the  special  guardian. 
The  special  guardian  saw  two  other  lawyers  who  had  been  consulted 
by  the  widow  after  Mr.  Towne  had  ceased  to  represent  her,  and  after 
the  special  guardian  had  filed  his  report,  but  before  the  decree  had 
been  signed,  he  had  a  telephone  conversation  with  the  attorney  who 
represents  the  widow  in  this  revocation  proceeding. 

Notwithstanding  Mrs.  Phyfe's  industry  in  consulting  different  law- 
yers, there  was  no  attempt  by  any  attorney  to  appear  for  her  in  the 
administration  proceeding.  The  special  guardian  did  not  file  his 
report  until  15  days  after  the  return  of  the  citation,  having  held  up  the 
matter  in  the  hope  that  Mrs.  Phyfe  would  finally  take  some  action 
through  an  attorney  of  her  own  choice.  The  petition  asked  for  the 
issuance  of  letters  to  two  persons  and  a  trust  company.  The  special 
guardian  objected  to  the  appointment  of  three  persons,  pointing  out 
that,  as  the  value  of  the  estate  was  more  than  $100,000,  the  payment 
of  commissions  to  three  persons  would  unnecessarily  reduce  the  wid- 
ow's distributive  share.  The  decree  was  settled  before  Surroga^tc 
Fowler,  who  was  fully  informed  of  all  the  facts.  The  special  guardian 
stated  that  the  result  of  his  inquiries  led  him  to  believe  that  the 
widow  had  been  fully  and  properly  advised,  but  was  distrustful  of 
her  own  counsel,  and  that  she  had  certain  ideas  about  the  adminis- 
tration of  the  estate  principally  that  it  should  be  administered  in 
accordance  with  the  wishes  expressed  by  her  husband  in  his  unexecut- 
ed will.  The  special  guardian  not  objecting,  a  decree  was  signed  ap- 
pointing as  administrators  the  Farmers*  Loan  &  Trust  Co.  and  Edith 
Bell  Phyfe,  the  mother  and  the  general  guardian  of  the  two  in- 
fant next  of  kin.  They  duly  qualified  and  letters  of  administration 
were  issued  to  them.  % 
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From  the  foregoing  it  appears  that  the  letters  sought  to  be  revoked 
by  the  widow  were  issued  only  after  the  appointment  of  a  most  capable 
and  conscientious  lawyer  as  special  guardian  for  the  widow,  after 
he  had  investigated  the  matter  as  thoroughly  as  the  vagaries  of  his 
ward  permitted,  and  after  he  had  stated  to  the  court  that  he  had  no  ob- 
jection to  the  decree  made.  The  widow  was  cited,  was  advised  by  at 
4east  four  counsel  before  the  decree  was  signed,  and  then  did  not  ap- 
pear in  the  proceeding.  She  knew  that  the  surrogate  had  appointed 
counsel  to  act  for  her,  and  capriciously  refused  to  see  him  or  to  com- 
municate with  him.  The  court  was  fully  advised  as  to  the  situation. 
The  decree  was  not  signed  until  17  days  after  the  return  of  citation. 
The  special  guardian  took  every  precaution  to  protect  the  widow's 
rights  and  delayed  the  proceeding  nearly  2  weeks  to  give  her  an  op- 
portunity to  make  up  her  mind  what  to  do. 

The  widow  now  moves  to  revoke  the  letters  issued  and  prays 
that  she  be  appointed  administratrix.  Her  petition  refers  to  the  "de- 
fault of  the  petitioner"  in  the  administration  proceeding,  and  through 
inadvertence  the  decision  herein  announcing  that  a  refePee  would  be 
appointed  stated  that  the  default  would  be  opened.  No  application  has 
been  made  to  open  a  default.  That  could  be  done  only  in  the  adminis- 
tration proceeding.  This  petition  is  entitled  in  a  revocation  proceed- 
ing, which  is  the  only  proceeding  brought  by  Grace  H.  P.^  Phyfe,  the 
petitioning  widow.  The  decree  awarding  letters  of  administration' 
was  not  opened,  and  it  still  stands.  The  only  ground  alleged  for  the 
revocation  of  letters  is  that  the  decree  awarding  them  was  procured 
by  a  false  suggestion  of  a  material  fact,  "namely,  the  false  statement 
of  your  petitioner's  incompetency.'*  Because  of  the  conflict  between 
the  petition,  opposing  affidavits,  and  answering  affidavits  as  to  wheth- 
er Grace  H.  P.  Phyfe  was  and  is  competent  to  discharge  the  duties 
of  administratrix  of  a  large  estate,  an  order  was  made  directing  a 
referee  to  take  evidence  upon  the  question  and  to  report  said  evidence, 
with  his  opinion  thereon,  to  the  court.  The  referee  has  reported  that 
in  his  opinion  the  petitioner  is  incompetent  to  receive  letters  because 
of  "want  of  understanding"  (section  2564,  subd.  5,  C.  C.  P.).  It  is  un- 
necessary to  discuss  the  testimony.  I  am  of  the  opinion  that  it  amply 
sustains  the  conclusion  of  the  referee.  This  is  not  a  finding  that 
the  widow  is  insane,  or  a  lunatic,  or  that  she  is  generally  incompetent. 
It  is  a  ruling  that  the  widow  has  not  the  requisite  understanding  of  the 
duties  and  responsibilities  that  she  would  be  called  upon  to  exercise 
in  administering  an  estate  worth  $150,000.  The  statute  (section  2564, 
C.  C.  P.)  does  not  mean  that  the  incompetency  which  disqualifies  one 
for  "want  of  understanding"  must  be  such  as  would  be  necessary  for 
a  general  adjudication  of  incompetency  or  the  appointment  of  a  com- 
mittee.   Matter  of  Leland,  175  App.  Div.  62,  67,  161  N.  Y.  Supp.  316. 

If  the  allegations  in  the  petition  in  the  administration  proceed- 
ing regarding  the  incompetency  of  the  widow  to  receive  letters  be 
considered  as  statements  of  fact,  they  are  sustained  by  the  finding' 
herein  that  she  is  not  competent  to  act  as  administratrix  of  the  es- 
tate. There  was  no  false  suggestion  of  a  material  fact.  The  court  was 
fully  apprised  of  the  whole  situation  before  letters  were  issued.  The 
petition  stated  all  the  facts  and  the  claim  as  to  the  inability  of  Grace 
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H.  P.  Phyfe  to  properly  administer  the  estate.  Matter  of  Shonts, 
191  App.  Div.  427,  433,  181  N.  Y.  Supp.  553.  She  was  duly  cited  and 
did  not  ask  for  letters,  though  she  consulted  several  attorneys  during 
the  pendency  of  the  proceeding.  If  she  is  not  incompetent,  she  is 
precluded  by  the  decree  in  that  proceeding.  If  she  is  incompetent, 
she  is  bound  by  the  acts  of  her  special  guardian,  who,  vefy  pn^)erly 
under  the  circumstances,  did  not  oppose  the  decree  awarding  letters 
to  the  Trust  Company  and  Edith  Bell  Phyfe,  the  widow's  sister-in- 
law  and  guardian  of  the  only  next  of  kin.  Ample  evidence  has  now 
been  taken,  and  upon  such  proof  the  petitioner  could  not  have  been 
appointed  administratrix,  even  if  she  had  asked  for  letters  in  the  ad- 
ministration proceeding. 

The  application  to  revoke  the  letters  of  administration  must  be 
denied  with  costs.  The  question  of  the  costs  to  be  allowed  and  how 
they  should  be  made  payable  will  be  considered  upon  the  settlement  of 
the  order.     Tax  costs  and  settle  order  on  notice. 


In  re  SCHAEFER'S  ESTATE. 

(Surrogate's  Court,  New  Tork  CJounty.    June  7,  1920.) 

1.  Appeal  and  error  «»1180 (3)— Reversal  Inures  to  benefit  of  aU  jointly  in- 

terested, though  not  all  appealed. 

Where  the  parties  constitute  a  class,  all  of  whom  are  necessarily  aifect- 
ed  to  the  same  extent,  an  appeal  by  one  which  changes  the  decision  of  the 
lower  court  Inures  to  the  benefit  of  all  others  In  the  same  daas,  whether 
they  appeal  or  not. 

2.  Executors  and  administrators  ^=»514— Trusts  «=»331— Prior  aecoonttng 

not  conclusive  as  to  matter  not  adjudicated. 

A  former  accounting  is  not  res  judicata  on  a  subsequent  accounting  by 
trustee  or  executors  as  to  matters  not  preWously  litigated. 

3.  Perpetuities  ^=»9(1) — Jurisdiction  to  sanction  "void'*  accumulation  not  con- 

ferred by  consent. 

Within  Personal  Property  Law,  §  16,  making  an  accumulation  of  in- 
come by  trustees  void,  "void"  must  be  construed  as  It  has  been  In  other 
statutes,  and  the  court  cannot  acquire  by  consent  of  the  parties  jurisdic- 
tion to  sanction  an  accumulation  by  the  trustees  thereby  made  unlawfuL 

4.  War  €=»12— Alien  Property  Custodian  not  affected  by  c^lusion  of  enemy. 

The  collusion  of  a  life  beneficiary,  who  was  an  alien  enemy,  in  the  un- 
lawful accumulation  by  trustees  of  income,  cannot  affect  the  rights  of  the 
Alien  Property  Oistodian,  in  whom  the  property  was  vesfted  by  Trading 
with  the  Enemy  Act,  §§  7,  9  (U.  S.  Comp.  St.  1918,  U.  S.  Comp.  St  Ann. 
Supp.  1919,  §§  3115l^d,  3115%e),  and  the  President's  order. 

5.  War  4&»i2— Alien  Property  Custodian  can  have  decree  reopened  to  pro- 

tect bis  rigiits. 

The  rights  of  an  alien  enemy  as  life  beneficiary  of  a  trust  vests  during 
the  war  in  the  Alien  Property  Custodian,  and  he  Is  entitled  to  have  a 
decree  reopened  to  protect  his  rights,  even  though  the  alien  enemy  was  a 
pariy  to  the  proceeding  in  which  the  decree  was  rendered. 

In  the  matter  of  the  estate  of  Frederick  Schaefer.  On  objections  by 
A.  Mitchell  Palmer,  Alien  Property  Custodian,  to  the  account  of  the 
executors    and    trustees.      Objections    sustained. 

See,  also,  178  App.  Div.  117,  165  N.  Y.  Supp.  19;  110  Misc.  Rep. 
628,  180  N.  Y.  Supp.  638. 

^=3Fnr  otber. cases  see  sam«  topic  &  KEY-NUMBER  in  all  Kej-Number«d  Digests  A  Indezea 
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Fitch  &  Grant,  of  New  Yoric  City  (Ashbel  P.  Fitch,  of  New  York' 
City,  of  counsel),  for  executors  and  trustees. 

Gabrielle  Mulliner,  oi  New  York  City,  for  Alien  Property  Cus- 
todian. 

Axel  Josephsson,  of  New  York  City,  for  Albert  Schaefer. 

Thomas  C.  Patterson,  of  New  York  City,  special  guardian,  for 
infants. 

FOLEY,  S.  Pursuant  to  the  decision  made  in  this  matter  on  March 
1,  1920  (110  Misc.  Rep.  628,  180  N.  Y,  Supp.  638),  objections  to  the 
account  of  the  executors  and  trustees  have  been  filed  by  the  Alien 
Property  Cd$todian,  representing  Frau  Von  Burtenbach,  one  of  the 
life  beneficiaries.  The  questions  raised  by  these  objections  are  now 
before  the  court  for  decision. 

The  objections  are  to  the  retention  by  the  trustees  of  accumulated 
profits  which  were  paid  to  them  upon  the  distribution  of  the  surplus 
earnings  of  the  F.  &  M.  Schaefer  Brewing  Company.  Under  the  de- 
cision of  the  Appellate  Division  in  the  Matter  of  Schaefer,  178  App. 
Div.  117,  165  N.  Y.  Supp.  19,  affirmed  by  the  Court  of  Appeals  222 
N.  Y.  535,  118  N.  E.  1076,  it  was  held  that  $415  per  share  paid  to  the 
trustees  for  this  stock  by  the  brewing  company  was  part  capital  and 
part  income,  and  pursuartt  thereto  $85  per  share  was  decreed  to  be 
paid  to  Albert  Schaefer,  one  of  the  life  beneficiaries,  as  income.  Scott, 
J.,  in  the  prevailing  opinion  of  the  court  (178  App.  Div.  at  page  121, 
165  N.  Y.  Supp.  at  page  22),  in  holding  that  these  profits  belonged  to 
the  beneficiary,  said:  . 

"Otherwise,  as  pointed  out  by  Ctdlen,  J.,  In  Matter  of  Rogers,  22  App.  Div. 
428,  the  accumulated  profits  will  go  to  the  unlawful  Increase  of  the  corpus  of 
the  estate  and  the  enrichment  of  the  remaindermen  at  the  expense  of  the  life 
beneficiary." 

This  decision  was  upon  an  appeal  taken  by  Albert  Schaefer  from  a 
decree  of  this  court  which  held  that  the  proceeds  of  the  sale  were  all 
capital.  No  appeal  Was  taken  on  behalf  of  Frau  Von  Burtenbach,  al- 
though the  interests  of  the  two  life  beneficiaries  were  exactly  similar. 
No  action  has  as  yet  been  taken  to  distribute  the  surplus  income  now  in 
the  fund  of  the  Von  Burtenbach  trust,  and  the  objectant  here  seeks  to 
compel  payment  to  him.  The  trustees  received  the  moneys  in  question 
when  the  company  purchased  the  shares  of  its  capital  stock  Under  a 
resolution  of  its  board  of  directors,  which  reads  as  follows : 

"Resolved  that  the  corporation  purchase  from  said  Edward  C.  Schaefer  and 
George  G.  Schaefer,  individually  and  as  trustees  under  the  will  of  Frederick 
Schaefer,  deceased,  and  from  Annie  J>.  Ohatillon,  the  estate  of  George  H.  Cha- 
tillon,  and  Rose  K.  Schertel  Von  Burtenbach  S,2ri0  shares  of  the  capital  stock 
of  this  corporation,  at  the  price  of  $415  per  share." 

[1]  The  reference  to  Frau  Von  Burtenbach  is  to  her  individual 
holdings  of  stock  apart  from  the  trust.  All  this  stock  was  purchased 
at  the  same  time.  The  corporation  itself,  by  making  the  distribution 
to  the  trustees,  stamped  upon  it  the  nature  of  such  payment  as  sur- 
plus indome,  to  which  the  beneficiaries  were  entitled.  The  notice  of 
appeal  of  Albert  Schaefer  was  from  a  provision  of  the  decree  affecting 
both  beneficiaries.    The  finding  of  the  Surrogate's  Court,  reversed  by 
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the  Appellate  Division,  referred  to  both  life  beneficiaries.  The  inter- 
est of  these  trustees  as  stockholders — and  therefore  of  the  cestuis 
of  the  trusts — is  joint  and  not  several,  and  this  case  comes  within  the 
rule  laid  down  in  the  Matter  of  U.  S.  Trust  Co.,  219  N.  Y.  537,  114 
N.  E.  1048,  viz.  where  the  parties  constitute  a  class,  all  of  whom  are 
necessarily  affected  to  the  same  extent,  an  appeal  by  one  which 
changes  the  decision  of  the  lower  court  inures  to  the  benefit  of  all 
others  in  the  same  class  whether  appealing  or  not. 

[2]  If  the  contention  of  the  trustees  is  correct  that  the  Von  Bur- 
tenbach  trust  was  separate  and  distinct  from  the  Albert  Schaefer 
trust,  there  is  even  greater  reason  to  decree  a  distribution  of  sur- 
plus income.  She  admittedly  raised  no  question  on  the  prior  ac- 
counting, and  .the  decree  is  not  res  adjudicata  as  to  her  present 
representative,  because  the  issue  was  not  litigated.  Rudd  v.  Cor- 
nell, 171  N.  Y.  114,  63  N.  E.  823;  Bailey  y.  Buffalo  Loan  Trust 
&  Safe  Deposit  Co.,  213  N.  Y.  525,  at  page  542,  107  N.  E.  1(J43,  at 
page  1048,  is  exactly  in  point : 

"The  plaintiff,  beneficiary  of  such  fund,  has  a  continuing  right  to  maintain 
such  action  as  long  as  any  portion  of  the  fund  or  the  accumulations  thereof 
remain  undisposed  of  and  unaccounted  for  by  the  trustee." 

[3]  I  pointed  out  in  the  decision  heretofore  made  that  the  action 
of  the  trustees  constituted  an  unlawful  accumulation  of  income  in 
their  hands  and  was  absolutely  void  (section  16,  Personal  Property 
Law  [Consol.  Laws,  c.  41] ;  and  Matter  of  Rogers,  22  App.  Div.  428, 
48  N.  Y.  Supp.  175);  that  any  increase  of  capital  by  accumulation  o£ 
income  (except  for  the  benefit  of  infants)  was  against  public  policy ; 
and  that  the  statute  can  no  more  be  violated  by  agreement  of  the  par- 
ties than  by  will,  as  it  represents  the  public  policy  of  this  state  and  is 
not  a  statute  which  interested  parties  may  disregard  or  waive  (Church 
V.  Wilson,  152  App.  Div.  844,  137  N.  Y.  Supp.  1002,  affirmed  209  N.  Y. 
553,  103  N.  ii.  1122;  Oakley  v.  Aspinwall,  3  N.  Y.  547;  O'Donoghue 
V.  Boies,  159  N.  Y.  87,  53  N.  E.  537;  Bailey  v.  Buffalo,  L.  T.  &  S.  D. 
Co.,  213  N.  Y.  525,  107  N.  E.  1043).  I  also  pointed  out  that  the  funds 
are  still  under  the  control  of  this  court  and  no  final  distribution  has 
been  made. 

Counsel  for  the  trustees  have  called  to  the  court's  attention  the  case 
of  Cenjtral  Trust  Co.  v.  Falck,  177  App.  Div.  501.  164  N.  Y.  Supp.  473, 
affirmed  Central  Trust  Co.  of  New  York  v.  Rogers,  223  N.  Y.  705, 
120  N.  E.  859.  I  do  not  regard  that  case  as  applicable  here.  A  later 
case  (Carrier  v.  Carrier,  226  N.  Y.  114,  123  N.  E.  135)  is  authority  for 
the  decision  arrived  at  herein.  The  Court  of  Appeals  therein  stated 
that  a  statute  limiting  the  suspension  of  the  absolute  ownership  is  an 
expression  of  the  public  policy  of  the  state,  similar  to  the  rule  govern- 
ing accumulations  of  income,  and  neither  the  parties  by  consent  nor 
the  court  by  its  judgment  can  violate  its  terms.  Judge  Cardozo,  in  his 
opinion,  said  (226  N.  Y.  at  page  123,  123  N.  E.  at  page  137) : 

''By  the  judgment  of  the  trial  court  a  trustee  has  been  in  fact  commanded  to 
do  what  the  statute  says  he  shall  not  do.  There  was,  of  course,  no  such  pur- 
pose, but  this  does  not  change  the  effect.  The  limitations  of  the  trust  deed 
have  been  restated.    The  court  has  instructed  the  trustee  to  follow  them  in  his 
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disposition  of  the  property.  It  has  aot  merely  held  aloof,  and  permitted  the 
trust  to  stand.  It  has  given  active  aid  In  confirming  and  enforcing  them.  No 
consent  of  the  parties  can  charge  a  conrt  with  such  a  duty.  ♦  *  *  We  are 
dealing  with  the  duty  of  the  trial  court  to  adjudge,  and  of  an  appellate  court  to 
approve.  Their  path  of  duty,  we  think,  is  clear.  They  will  not  stir  a  step  In 
aid  of  an  Illegal  scheme.  Cont.  Wall  Paper  Go.  v.  Voight  &  Sons  Co.,  212  U. 
S.  227." 

The  case  of  Central  Trust  Co.  v.  Falck,  supra,  because  of  the  special  ^ 
circumstances,  was  distinguished  from  the  established  rule.  The  facts 
there  were  not  at  all  similar  to  the  facts  here.  In  that  case  the  trus- 
tees had  been  acting  for  nearly  50  years  before  the  action  was  begun 
to  declare  the  will  invalid  because  it  violated  the  statute  against  per- 
petuities. The  accumulations  were  acquiesced  in  by  Flora  Rogers, 
the  beneficiary,  for  30  years.  Meanwhile  a  large  number  of  Surro- 
gate's Court  decrees  and  one  judgment  of  the  Supreme  Court  had 
been  entered,  and  the  prevailing  opinion  held  that  it  was  not  fit  at 
so  late  a  day  to  direct  a  diflferent  disposition  of  the  funds.  The  action 
there  was  in  equity,  and  the  long  period  of  acquiescence  constituted 
laches.  In  the  case  at  bar,  however,  but  a  short  time  has  elapsed. 
Where  jurisdiction  does  not  exist  it  cannot  be  conferred  by  consent. 
Matter  of  Mondshain,  186  App.  Div.  528,  174  N.  Y.  Supp.  599; 
Oakley  v.  Aspinwall,  3  N.  Y.  547,  552.      ' 

The  word  "void,"  characterizing  accumulations  in  section  16  of 
the  Personal  Property  L^aw,  must  be  construed  as  it  has  been  in  other 
statutes.  It  has  been  repeatedly  held  that  a  void  marriage  cannot 
be  legalized  by  consent,  acquiescence  of  the  parties,  or  attempted  vali- 
dation of  courts,  McCuUen  v.  McCullen,  162  App.  Div.  599,  602, 
147  N.  Y.  Supp.  1069;  Stein  v.  Dunne,  119  App.  Div.  1,  103  N.  Y. 
Supp.  894;  Earle  v.  Earle,  141  App.  Div.  611,  126  N.  Y.  Supp.  317; 
Davidson  v.  Ream,  178  App.  Div.  362,  164  N.  Y.  Supp.  1037.  A 
decree  which  attempts  to  legalize  accumulations,  which  are  prohibited 
by  the  Legislature  in  equally  vigorous  language,  was  beyond  the 
jurisdiction  of  this  court  and  cannot  stand. 

[4]  Furthermore,  it  is  argued  by  counsel  for  the  trustees  that  Frau 
Von  Burtenbach  was  made  a  party  to  the  origjuial  appeal  in  the  Appel- 
late Division ;  that  she  appeared  by  her  attorney ;  that  she  could  have 
appealed  in  her  own  behalf  and  reaped  the  same  benefit.  But  her 
attorney  himself  was  a  director  of  the  Schaefer  Company  and  knew 
intimately  that  the  distribution  was  in  part  profits.  After  the  reversal 
of  the  Appellate  Division  no  steps  were  taken  to  have  her  share  of  the 
income  paid.  The  decree,  of  the  surrogate  was  resettled  on  March  8, 
1918,  but  the  provisions  with  regard  to  the  Von  Burtenbach  trust  were 
left  in  the  original  form.  To  sustain  this  contention  would  defeat 
the  purposes  of  the  Trading  with  the  Enemy  Act.  It  would  allow  col- 
lusion between  an  enemy  alien  and  a  party  from  whom  moneys 
might  be  due.  Learned  Hand,  District  Judge,  Kohn  v.  Garvan  (United 
States  District  Court,  Southern  District  of  N.  Y.)  264  Fed.  253. 

A  condition  of  war  requires  an  immediate,  even  drastic,  action  tu 
prevent  the  use  of  enemy  property  against  the  government.  To  secure 
such  action,  the  power  to  determine  in  the  first  instance  whether 
property  is  or  is  not  enemy  property  must  necessarily  vest  in  some 
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person,  and  by  this  act  that  person  is  the  President.  Under  the  pro- 
visions of  Trading  with  the  Enemy  Act,  §§  7,  9,  and  the  Presi- 
dent's execntive  order  of  February  28,  1918,  the  Alien  Property  Cus- 
todian has  power  to  determine  what  property  is  enemy  owned,  and 
to  seize  it  if,  after  investigation,  he  is  convinced  that  such  property 
does  belong  to  an  enemy.  Garvan  v.  Certain  Bonds,  etc.  (U.  S.  Cir- 
cuit Court  of  /appeals,  Second  Circuit)  265  Fed.  477.  In  this  mat- 
ter he  has  demanded  from  the  trustees  of  this  estate  the  payment  to 
him  of  the  income,  title  to  the  money  forthwith  vested  in  him  in  De- 
cember, 1917  (Kohn  v.  Garvan,  supra),  and  this  court  is  of  the  opinion 
that  the  amount  should  be  paid  to  him.  The  possibility  of  war  and  the 
probable  seizure  of  funds  may  have  affected  the  parties  in  their  con- 
duct in  this  proceeding.  These  surmises  are  useful  only  as  a  possible 
explanation  of  a  result  which  flouted  and  made  nugatory  a  cogent  ju- 
dicial and  statutory  policy  of  this  state. 

[5]  Finally,  the  decision  of  the  Appellate  Division  was  the  first 
declaration  that  part  of  the  distribution  was  income.  The  rights  of 
the  parties  were  fixed,  therefore,  when  that  court  made  its  new  find- 
ings, which  the  Surrogate's  Court,  under  the  special  circumstances 
here  was  concluded  by.  Matter  of  Housman,  224  N.  Y.  525,  121  N. 
E.  357;   sections  1317,  2754,  2763,  C.  C.  P. 

After  the  reversal  of  the  Appellate  Division,  when  the  decree  was 
resettled  on  March  8,  1918,  the  United  States  was  at  war  with  Ger- 
many, and  the  Alien  Property  Custodian  was  the  trustee  in  the  United 
States  of  the  property  of  the  absent  Frau  Von  Burtenbach.  Her 
direct  interest  in  the  litigation  was  terminated.  His  status  had  been 
recognized  by  the  trustees  of  the  estate,  and  the  sum  of  $4,059.67, 
income  from  the  trust,  had  been  previously  paid  to  him  on  December 
8,  1917.  No  notice  of  the  resettlement  of  the  decree  was  given  to 
him,  and  consequently  no  opportunity  to  object  was  afforded.  The 
objectant  asks  herein  to  amend  this  decree.  These  facts  constitute 
sufficient  cause  (even  without  drawing  the  inference  of  fraud  or 
collusion)  for  the  court  of  its  own  motion  to  reopen  that  decree  and 
amend  its  provisions  to  comply  with  the  public  policy  of  the  state. 
Matter  of  Regan,  167  N.  Y.  338,  344,  60  N.  E.  658.  The  prior  de- 
crees are  not,  therefore,  res  adjudicata,  for  a  valid  final  decree  was 
not  entered. 

The  statement  of  Mr.  Justice  Scott,  in  his  opinion  in  Central  Trust 
Co.  V.  Falck,  that  the  beneficiary  may  enhance  the  corpus  of  the 
trust  by  voluntary  contributions  to  it,  cannot  apply  here,  in  view  of 
the  superior  rights  of  the  Alien  Property  Custodian  to  receive  such 
voluntary  contribution  in  the  hands  of  the  trustees  as  the  property  of 
an  alien  enemy. 

The  report  of  the  referee  as  to  other  issues  is  confirmed.  The  ob- 
jections of  the  Alien  Property  Custodian  are  sustained,  and  a  decree 
may  be  entered  directing  the  trustees  to  make  payment  of  the  ac- 
cumulated income  at  the  rate  of  $85  per  share  to  him  as  custodian  for 
Rose  K.  Schertel  Von  Burtenbach. 

Submit,  also,  proposed  decree,  modifying  decree  of  March  8,  1918, 
in  accordance  with  this  opinion. 
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(192  App.  DiT.  888) 

In  re  HURLEY'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  11,  1920.) 

BxecntoTB  and  admintetratorB  <S=»1)32  (2) ^Temporary  adndnistrator  cannot 
withhold  eash  assets  pending  his  aeeoonting. 

Temporary  administrator  has  no  right  to  retain  in  his  possession  and 
withhold  from  administrators  all  the  cash  assets  of  the  estate  pending 
settiement  of  the  temporary  administrator's  account,  but  will  be  required 
to  deliver  to  administrators  the  property  and  moneys  in  his  hands  be- 
longing to  the  decedent,  after  deducting  therefrom  an  amount  to  cover 
his  commissions,  expenses,  and  disbursements  to  be  accounted  for  yj^ 
ilxed  by  the  decree  of  the  court;  the  temporary  administrator  becoiiwk: 
functus  officio  upon  granting  of  letters  of  administration.  \  •'^i 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  administration  of  the  estate  of  Timothy  Hurley, 
late  of  the  county  of  New  York,  deceased.  From  an  order  denying 
a  motion  to  require  the  temporary  administrator  to  forthwith  deliver 
to  the,  administrators  of  the  estate  the  cash  assets  thereof,  withheld 
by  him,  the  administrators  appeal.  Order  reversed,  and  application 
granted  to  extent  stated. 

See,  also,  189  App.  Div.  664,  179  N.  Y.  Supp.,11. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Larkin  &  Perry,  of  New  York  City  (Albert  Stickney,  of  New  York 
City,  of  counsel),  for  appellants. 

Warren  Leslie,  of  New  York  City,  for  respondent. 

PAGE,  J.  Timothy  Hurley  died  in  December,  1917.  An  alleged 
last  will  and  testament  was  propounded  for  probate,  which  was  con- 
tested. Pending  the  contest  proceedings,  John  Dunston  and  Daniel 
Hurley,  the  executors  named  in  the  alleged  will,  were  appointed  tem- 
porary administrators.  The  court  directed  the  trial  of  the  issue 
raised  by  the  petition  and  answer  in  the  probate  proceedings.  Upon 
such  trial  the  jury  found  that  at  the  time  of  the  execution  of  the 
paper  offered  for  probate  Timothy  Hurley  was  not  of  sound  and  dis- 
posing mind  and  memory  and  not  possessed  of  testamentary  capacity. 
The  surrogate  set  aside  the  verdict  and  directed  a  new  trial.  An  ap- 
peal was  taken  to  this  court,  and  the  order  was  reversed,  and  the 
verdict  of  the  jury  reinstated.  189  App.  Div.  664,  179  N.  Y.  Supp. 
11.  A  motion  was  then  made  for  an  order  revoking  the  temporary 
letters  of  administration  issued  to  John  Dunston  (Daniel  Hurley  hav- 
ing died),  which  was  granted,  and  Byram  L.  Winters  was  appointed 
temporary  administrator,  and  received  from  Dunston  books  repre- 
senting deposits  in  savings  banks  amounting  to  upwards  of  $20,000, 
which  he  has  drawn  out  and  now  holds  the  cash  in  his  possession. 

The  petitioners,  Mary  Minihan  and  Frank  J.  Hurley,  were  duly  ap- 
pointed administrators  of  the  estate  of  Timothy  Hurley  on  February 
9,  1920,  and  duly  qualified.    Thereafter  repeated  demands  were  made 

upon  Mr.  Winters  to  turn  over  the  assets  of  the  estate  to  the  admin- 

■  ..-  .1  ■.■■■■■-  .     ■  .  ......1 1  ., ^ 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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istrators.  These  demands  were  refused,  upon  the  ground  that  the 
accounts  of  the  temporary  administrator  had  not  been  settled.  A  mo- 
tion was  made  to  direct  the  temporary  administrator  to  deliver  over 
to  the  administrators  the  assets  of  the  estate,  which  was  denied. 
The  accounts  have  been  prepared,  and  it  was  admitted  on  the  argument 
by  the  attorney  for  the  temporary  administrator  that  the  sum  of  $1,- 
500  would  be  sufficient  to  pay  the  commissions  of  the  temporary  ad- 
ministrator and  any  amount  properly  chargeable  against  the  fund 
upon  the  accounting.  When  the  letters  of  administration  were  granted 
.herein,  the  temporary  administrator  became  functus  officio.  Matter  of 
^^ibpate,  105  App.  Div.  356,  94  N.  Y.  Supp,  176;  Matter  of  Kennedy, 
iSo  App.  Div.  19,  22,  174  N.  Y.  Supp.  95.  Under  such  circumstances, 
the  temporary  administrator  should  not  be  allowed  to  retain  in  his 
possession  all  the  cash  assets  of  the  estate  pending  the  accounting. 
Matter  of  Clark  v.  Southworth,  189  App.  Div.  771,  179  N.  Y.  Supp. 
145. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  application  granted  to  the  extent  of  requiring  the  temporary 
administrator  to  deliver  to  the  administrators  the  property  and  moneys 
in  his  hands  belonging  to  the  decedent,  deducting  therefrom  the  sum 
of  $1,500,  to  cover*  his  commissions,  expenses,  and  disbursements  to 
be  accounted  for  and  fixed  by  the  decree  of  the  court.    All  concur. 


(192  App.  Div.  126) 

TIFFANY  v.  TOWN  OF  OYSTER  BAY  et  al. 

.(Supreme  Ck>art,  Appellate  Division,  Second  Department.    May  21,  1920.) 

1.  Navigable  waters  ^==>38-*Town'8  right  to  reclaim  and  occupy  land  is  sub- 

ject to  rights  of  navigation  and  access. 

The  title  of  a  town  to  land  below  high-water  mark  In  a  harbor  is  sub- 
ject to  the  public  rights  of  navigation  and  to  the  rights  of  access  by 
riparian  owners;  the  town  having  no  right  therein,  to  fill  in  the  harbor, 
or  to  maintain  parks  or  establish  recreation  grounds  on  lands  reclaimed 
from  lands  under  waters,  except  to  aid  commerce,  fishing,  or  navigation. 

2.  Navigable  waters  <@=^43(5)— Tovim  held  without  right  to  construct  publio 

bathhouses  on  foreshore  illled  in  by  riparian  owner. 

Where  riparian  owner  filled  in  land  below  high-water  mark  to  which 
he  had  no  title,  a  town  having  title  to  such  lands  had  no  right  to  con- 
struct public  bathhouses  thereon,  depriving  riparian  owner  of  his  right  of 
access  along  a  portion  of  shore. 

3.  Appeal  and  error  <@=^1180(1) — ^Riparian  owner,  filling  in  land  below  liigh- 

water  mark,  held  not  a  trespasser,  after  refversaX  of  Judgment  in  liis 
favor. 

Riparian  owner,  who  had  recovered  judgment  giving  him  title  to  land 
below  high-water  mark,  and  who  prior  to  reversal  thereof  filled  in  such 
lands,  was  not  a  trespasser,  having  exercised  a  legal  right,  subject,  possi- 
bly, on  reversal  of  his  judgment,  to  the  obligation  to  make  restitution. 

4.  Navigable  waters  ^=»44(3) — ^Riparian  rights  include  accretions* 

Riparian  rights  Include  accretions  to  the  shore,  so  that  the  boundary 
may  go  outward  with  the  extension  of  the  shore  line. 

©s^For  other  cases  see  sajne  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Index«^ 
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5.  Navigable  waters  €s=»41(l)— Town,  having  title  to  land  below  high-water 
mark,  cannot  obstruet  piiblie  rights  of  passaii^e. 

Town,  havliig  title  to  land  below  high-water  mark,  cannot  lawfully  In- 
terfere with  or  obstruct  by  buildings  public  rights  of  passage  along  such 
foreshore;  such  buildings  being  against  public  rights  as  well  as 
In  derogation  of  those  of  the  littoral  owner. 

Jaycox,  J.,  dissenting. 

Appeal  from  Special  Term,  Nassau  County. 

Suit  by  Louis  C.  Tiffany  against  the  Town  of  Oyster  Bay  and  anoth- 
er. Judgment  of  dismissal  (104  Misc.  Rep.  445,  172  N.  Y.  Supp.  356), 
and  plaintiff  appeals.    Reversed,  with  directions. 

Judgment  was  entered  in  the  Nassau  county  clerk's  office  December  3, 
1918,  upon  the  findings  and  decision  of  the  Special  Term  of  the  Supreme  Court, 
dismissing  the  complaint  on  the  merits,  with  $133  costs.  Plaintiff,  as  a  ripa- 
rian owner,  sued  in  equity.  He  prayed  for  leave  to  restore  the  foreshore  ad- 
jacent to  his  estate  In  Oyster  Bay,  along  the  westerly  shore  of  Cold  Spring 
Harbor.  He  also  asked  that  defendants  be  enjoined  from  building  public 
bathhouses  upon  this  filled-in  frontage  of  his  shore. 

Originally  plalntiit  had  asserted  rights  to  lands  below  high- water  mark, 
under  and  by  virtue  of  a  formal  grant  of  March  30,  1895,  from  the  state  of 
New  York  by  the  commissioners  of  the  land  office.  The  validity  of  sue  h  grant 
was  at  flrit  sustained  (Tiffany  v.  Town  of  Oyster  Bay,  141  App.  Div.  721, 
126  N.  Y.  Supp.  910).  This,  however,  was  reversed,  with  a  determination 
that  the  wafers  of  Cold  Spring  Harbor  had  been  included  in  the  Andros 
colonial  grant.  209  N.  Y.  3,  102  N.  E.  585.  Plaintiff  has  a  shore  frontage  of 
about  3.670  feet.  Out  upon  the  foreshore  there  had  long  been  a  wrecked  hull, 
partly  Imbedded  In  sand.  It  projected  out  at  about  a  right  angle  with  the 
shore  front.  Behind  it  at  high  water  was  a  masonry  wall,  which  (except 
where  Laurel  Hollow  road  came  down  to  the  beach)  extended  along  plaintiff's 
upland.  The  defendant  town  does  not  question  the  right  to  maintain  this 
wall. 

In  the  month  of  May,  1913,  before  the  adverse  decision  of  the  appeal,  a 
hydraulic  dredge  working  eastward  of  this  wreck  took  up  sand  and  material 
which  by  its  pipes  were  deposited  to  the  westward.  This,  aided  by  the  natural 
wash  along  the  shore,  which  the  wreck  tended  to  arrest,  formed  a  covering 
over  shore  boulders  and  shingle.  It  raised  this  foreshore  In  a  sloping  em- 
bankpaent,  with  its  front  about  a  foot  above  high  water.  Such  newly  made 
land  projected  out  into  the  harbor  in  a  curved  salient,  with  this  hulk  near  its 
apex ;   the  fill  receding  in  both  directions  to  the  former  shore  lines. 

After  the  Court  of  Appeals  had  made  nugatory  the  grant  which  the  state 
of  New  York  had  undertaken  to  make  plaintiff,  he  offered,  by  letter  and  other- 
wise, to  restore  the  foreshore,  and  to  remove  this  All  therefrom,  and  to  undo 
his  action  by  putting  the  shore  back  In  the  condition  it  had  been  before  any 
changes  had  been  made_thorein,  which  proposal ^e  town  declined.  In  June, 
1916,  the  town  took  possession  of  this  fllled-in  nA[l.  and  employed  defendant 
Kunz  to  build  thereon  a  structure  to  contain'"*|fe  public  bathhouses  on  an 
area  of  about  50  feet  by  10  or  15  feet.  y 

Plaintiff  then  brought  this  second  suit  for  aif  injunction  against  erecting 
such  buildings  or  other  structures.  His  complfiint  repeated  the  offer  to  re- 
store the  foreshore  to  its  orifdnal  condition.  He  asked  that  plaintiff  be  ad- 
judged his  riparian  rights  in  such  lands.  After  a  trial,  it  was  held  that  such 
filling  in  of  the  foreshore  was  a  trespass ;  that  the  title  of  the  town,  derived 
from  the  Andros  charter,  authorized  it  to  put  up  such  projected  bathhouses ; 
and  that  such  filled-in  land  could  be  devoted  to  a  use  for  public  recreation. 
101  Misc.  Rep.  445,  172  N.  Y.  Supp.  350.  From  the  judgment  of  dismissal, 
plaintiff  took  this  appeal. 

Ar^ed  before  MILLS,  RICH,  PUTNAM,  KELLY,  and  JAY- 
COX,  JJ. ^ 

^=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Kejr-Numbered  Digests  &  Indexes 
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Frederic  R.  Coudcrt,  of  New  York  City  (Rowland  Miles,  of  North 
Port,  and  Wilmot  T,  Cox,  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Henry  A.  Uterhart,  of  New  York  City,  for  respondents. 

PUTNAM,  J.  [1]  The  prior  decision  (Tiffany  v.  Town  of  Oyster 
Bay,  209  N.  Y.  1,  102  N.  E.  585)  held  that  the  prior  Andros  patent 
took  away  from  the  state  the  power  to  grant  to  upland  owners  on  this 
harbor  any  rights  in  lands  below  high-water  mark.  But  it  did  not 
settle  what  were  the  town's  rights  and  powers  in  the  soil  beneath 
Cold  Spring  Harbor.  Such  town  title  is  subject  to  public  rights  of 
navigation  and  to  the  rights  of  access  by  riparian  owners.  Town  of 
Brookhaven  v.  Smith,  188  N.  Y.  74,  78,  80  N.  E.  665.  As  patentee 
of  the  grant  including  this  harbor,  has  the  town  the  right  to  erect 
bathhouses  upon  this  filled-in  foreshore?  Can  it  thus  use  the  raised 
beach  to  the  prejudice  of  the  upland  owner?  The  town's  rights  were 
public  in  this  estuary ;  such,  for  example,  as  ownership  and  regulation 
over  oyster  or  other  shell  fish  beds  (Rogers  v.  Jones,  1  Wend.  237, 
19  Am.  Dec.  493),  with  a  general  authority  to  preserve  the  harbor 
facilities,  including  the  power  (under  the  federal  government)  to  deep- 
en, improve,  and  protect  them. 

[2]  But,  except  for  some  aid  to  commerce,  fishing,  or  navigation, 
I  find  no  power  to  fill  in  the  harbor,  or  to  maintain  parks  or  establish 
recreation  grounds  upon  lands  reclaimed  from  lands  under  the  waters 
of  this  harbor.  Here  the  town  proposes  to  erect  an  opus  manufactum, 
such  as  a  permanent  building,  on  this  outer  shore  fronting  plaintiff's 
uplands.  Whether  the  extending  shore  surface  be  from  gradual  ac- 
cretion, as  alluvion,  or  by  more  violent  means,  there  is  no  authority 
for  such  a  building  in  front  of  a  littoral  owner,  to  cover  and  encroach 
upon  made  ground  where  formerly  were  public  rights  to  navigate 
at  high  water,  and  at  low  water  a  right  or  servitude  for  a  highway  for 
public  passage.  It  is  not  found  that  this  fill  has  obstructed  the  public 
right  of  passage  along  this  shore.  In  discussing  public  rights  on 
the  seashore,  an  acknowledged  authority  has  declared : 

"Quays,  wharves,  and  embankments  in  general,  below  high- water  mark,  con- 
vert that  which  was  shore  into  terra  firma,  being,  in  fact,  so  much  land 
gained  from  the  sea,  and  therefore  no  longer  shore.  If  any  ground  be  left  on 
the  other  side,  towards  the^Mfi,  that  may  be  shore,  and  subject  as  before ;  but 
no  one  can  suppose  that  a«f  embankment  by  which  the  soil  is  rescued  from 
the  sea  by  the  owner  of  the"shore,  would  be  abatable  as  a  nuisance,  in  favour 
of  bathing  or  fishing,  whilst^, the  shore,  beyond  and  around,  is  still  open  to 
the  public,  and  these  rights  9iay  be  enjoyed  as  easily  as  before.  Nor  was  it 
ever  contended  that  the  supposed  owner  of  the  soil  of  the  shore  has  not  a 
right  to  convert  it  into  terra  firma,  at  his  own  risk  and  expense,  unless  in  so 
doing  he  created  a  public  or  local  nuisance.''  Hall,  on  Rights  of  the  Crown 
in  the  Seashores  of  the  Bealm  (2d  Ed.,  1875)  pp.  179,  ISO. 

[3]  Plaintiff's  action  in  May,  1913,  in  placing  material  along  the 
foreshore,  was  in  no  sense  a  trespass.  He  exercised  a  legal  right,  sub- 
ject, possibly,  on  reversal  of  his  judgment,  to  the  obligation  to  make 
restitution.  Manning's  Case,  4  Coke,  94;  Freeman  on  Judgments, 
§  482.    Indeed,  the  old  form  of  a  decree  of  reversal  directed; 
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"That  the  defendant  be  restored  to  all  things  which  he  has  lost  on  occasion 
of  the  judgment  aforesaid."  Haebler  v.  Myers,  132  N.  Y.  363,  366.  30  N.  B. 
963,  964  (16  L.  B.  A.  588,  28  Am.  St.  Rep.  589). 

This  duty  plaintiflf  recognized  in  his  prompt  oifer  to  restore  the 
status  quo.  But  even  if  the  solemf  grant  from  the  state  as  sovereigr\, 
and  its  confirmation  by  a  divided  court,  be  ignored,  and  plaintiff's  act 
in  improving  his  front  be  tested  by  the  final  outcome  of  his  litigation, 
it  was  not  unlike  the  instance  of  a  wharf  owner  extending  his  struc- 
ture beyond  harbor  lines.  The  part  going  beyond  the  limits  could 
be  removed  as  a  nuisance  (People  v.  Vanderbilt,  38  Barb.  282,  aff'd  28 
N.  Y.  396,  84  Am.  Dec.  351),  but  not  used  for  municipal  purposes.  In 
such  circumstances  lands  in  front  of  a  riparian  owner  are  not  building 
sites,  save  for  structures  in  aid  of  navigation;  and  no  supervening 
right  over  any  part  of  such  place  can  be  exercised  or  maintained  to 
the  prejudice  of  the  riparian  owner.  Bowman  v.  Wathen,  2  McLean, 
376,  Fed,  Cas.  No.  1740;  Matter  of  City  of  Buffalo,  206  N.  Y.  319, 
329,  99  N.  E.  850;    Morgan  v.  Livingston,  6  Mart.  O.  S.  (La.)  19. 

[4]  I  cannot  agree  that,  if  plaintiff  still  has  a  means  of  access  over 
"a  considerable  portion  of  his  original  shore  line,"  the  town  could  take 
away  such  approach  over  his  remaining  frontage.  Riparian  rights 
include  accretions  to  the  shore,  so  that  the  boundary  may  go  outwards 
with  the  extension  of  the  shore  line.  Mulry  v.  Norton,  100  N;  Y. 
.424,  3  N.  E.  581,  53  Am.  Rep.  206. 

[6]  The  town  itself  cannot  lawfully  interfere  with,  much  less  ob- 
struct by  buildings,  public  rights  of  passage  along  such  foreshore. 
At  one  stage  of  the  tide,  such  buildings  are  over  lands  that  have  been 
in  the  path  of  navigation  of  small  vessels.  At  the  ebb,  such  struc- 
tures violate  the  jus  publicum,  and  could  be  abated  as  a  purpresture 
or  a  nuisance.  So  they  are  against  public  rights,  as  well  as  in  deroga- 
tion of  those  of  the  littoral  owner.  Johnson  v.  May,  189  App.  Div. 
196,  203,  178  N.  Y.  Supp.  742. 

A  public  bathhouse  incidentally  raises  another  question.  The  pub- 
lic have  no  right  to  pass  over  the  foreshore  in  England  to  bathe  in 
the  sea.  .Brinckman  v.  Matley,  [1904]  L.  R.  2  Chan.  313.  The  pub- 
He  right  to  bathe,  save  at  designated  places,  is  doubtful  in  this  country. 
Hunt  V.  Graham,  15  Pa.  Super.  Ct.  42. 

As  land  held  by  towns  under  colonial  patent  is  proprietary,  so  that 
its  disposition  and  control  do  not  require  legislative  sanction  (Town 
of  Islip  V.  Estates  of  Havemeyer  Point,  224  N.  Y.  449,  121  N.  E. 
351),  special  scrutiny  should  be  given  to  such  rights  over  bays,  har- 
•bors,  and  waters,  to  see  that,  by  novel  assertion  thereof,  the  rights  of 
upland  owners  be  not  sacrificed. 

I  advise  that  the  judgment  be  reversed,  and  that  defendants  be  re- 
strained from  erecting  bathhouses,  or  other  permanent  structures, 
upon  this  filled-in  land,  with,  however,  a  provision  that  the  officials 
of  Oyster  Bay,  notwithstanding  their  former  refusal,  may  within 
30  days  elect  to  have  this  fill  removed,  and  the  shore  restored  at  the 
plaintiff's  expense;  that  the  finding  of  fact  numbered  2  be  modified 
by  striking  out  the  words  "in  front  of  his  entire  upland" ;  findings  of 
fact  ntm^ibered  8,  9,  10,  and  13,  and  the  conclusions  of  law  numbered 
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3,  4,  5,  7,  and  8  be  severally  reversed  and  rescinded.    This  reversal 
to  be  without  costs  of  this  appeal. 

Settle  order  with  findings  upon  five  days*  notice. 

.  MILLS,  RICH,  and  KELLY,  J#.,  concur. 

JAYCOX,  J.  (dissenting).  The  questions  involved  in  this  case  nec- 
essarily are  only  those  arising  between  the  plaintiff,  as  an  upland  own- 
er, and  the  town  of  Oyster  Bay,  as  the  owner  of  the  land  under 
water  in  Cold  Spring  Harbor  adjoining  the  plaintiff's  upland.  The 
question  of  the  rights  of  navigation,  or  as  to  whether  the  land  which 
the  plaintiff  seeks  to  remove  constitute  a  purpresture  or  not,  is  not 
involved  in  this  action.  Those  questions  can  be  determined  only  in 
an  action  instituted  by  the  sovereign  power  having  control  of  naviga- 
tion. The  right  of  the  town  to  establish  a  park  or  to  build  bath- 
houses for  the  accommodation  of  tlie  public  cannot  be  determined  in 
this  action,  as  such  an  action  is  brought  by  a  taxpayer  against  a 
public  officer.  Code  Civ.  Proc.  §  1925 ;  General  Municipal  Law  (Con- 
sol.  Laws,  c.  24)  §  51.  Any  discussion,  therefore,  of  questions  which 
might  be  involved  in  actions  of  that  character,  is  not  germane  to 
the  questions  here  presented. 

The  plaintiff  is  the  owner  of  a  large  tract  of  upland  on  the  westerly 
side  of  Cold  Spring  Harbor,  at  or  near  the  head  of  the  harbor. 
He  applied  to  the  commissioners  of  the  land  office  of  the  state  of  New 
York  for  a  grant  of  land  under  the  waters  of  said  harbor  in  front  of 
his  upland.  This  application  was  opposed  by  the  town,  but  was 
granted  by  the  said  commissioners,  and  a  grant  was  made  to  the 
plaintiff  on  the  30th  of  March,  1905,  of  something  over  21  acres 
of  land  under  the  waters  of  said  harbor.  As  soon  as  the  plaintiff 
started  to  make  improvements  upon  the  land  thus  granted,  he  was 
notified  by  the  authorities  of  the  town  of  Oyster  Bay  that  it  claimed 
title  to  the  lands  under  the  water  of  said  harbor,  and,  the  plaintiff 
having  refused  to  remove  the  structures  placed  upon  the  premises 
by  him,  the  town  commenced  to  remove  the  same.  Thereafter,  and 
on  or  about  April  28,  1908,  the  plaintiff  commenced  an  action  in  the 
Supreme  Court  against  the  town  of  Oyster  Bay  and  the  then  highway 
commissioner  of  the  town,  seeking  to  restrain  the  defendants  from 
removing  or  attempting  to  remove  any  jetty,  wall,  or  structure  erected 
by  the  plaintiff  on  the  premises  below  high- water  mark.  This  action 
was  brought  to  trial  at  Special  Term,  and  a  decision  rendered  in  favor 
of  the  plaintiff,  granting  the  injunction  as  prayed  for.  The  judgment 
was  entered  January  7,  1909.  An  appeal  was  then  taken  to  the 
Appellate  Division,  where  the  judgment  was  affirmed  by  a  divided 
court.  141  App.  Div.  720,  126  N.  Y.  Supp.  910.  Upon  an  appeal 
by  the  defendants  to  the  Court  of  Appeals,  the  judgment  in  favor  of 
the  plaintiff  was  reversed.  209  N.  Y.  1,  102  N.  E.  585.  Upon  a  new 
trial  the  complaint  was  dismissed  upon  the  merits  by  a  judgment  en- 
tered February  7,  1914. 

In  the  meantime,  and  while  the  case  was  pending  in  the  Court  of 
Appeals,  the  plaintiff  filled  in  the  land  below  high-water  mark,  creating 
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a  strip  of  filled-in  land  between  his  upland  and  the  waters  of  Cold 
Spring  Harbor,  which  is  the  subject  of  this  controversy.  This  land 
was  accessible  to  the  people  of  the  town  by  means  of  a  highway 
which  runs  through  the  plaintiff's  lands  to  the  waters  of  Cold  Spring 
Harbor.  By  the  decision  last  above  cited  (209  N.  Y.  1,  102  N.  E. 
585)  it  was  finally  determined  that  the  town  was  the  owner  of  the 
lands  under  water  in  Cold  Spring  Harbor.  Under  the  doctrine  of  the 
common  law  the  line  of  high-water  mark  divided  the  lands  owned  by 
the  plaintiff  from  those  owned  by  the  defendants.  3  Kent's  Com- 
mentaries, 427;  Howard  v.  IngersoU,  13  How.  381^21,  14  L.  Ed. 
189;  U.  S.  y.  Pacheco,  2  Wall.  587,  17  L.  Ed.  865.  The  filling  in 
by  the  plaintiff,  as  above  mentioned,  raised  the  land  upon  which  such 
fill  was  made,  so  that  the  surface  of  the  land  was  above  the  high- 
water  mark.  Since  the  entry  of  the  final  judgment  herein  the  plain- 
tiff has  offered  to  remove  the  fill  and  restore  the  premises  to  their 
original  condition.  This  offer  has  been  declined  by  the  town.  There- 
after, and  in  June,  1916,  the  defendant  town  employed  the  defendant 
Kunz  to  erect  bathhouses  upon  this  filled-in  land.  These  bathhouses 
are  to  be  about  50  feet  by  10  or  IS  feet  in  size.  This  action  is  brought 
to  restrain  the  erection  of  the  bathhouses  in  question  and  for  an  adjudi- 
cation that  the  plaintiflE  is  still  the  riparian  or  littoral  landowner  and 
has  the  same  rights  across  the  property  in  question  as  if  no  filling  in 
had  been  done,  and  that  the  plaintiff  may  be  permitted  to  restore  the 
foreshore  in  front  of  his  premises  to  the  condition  in  which  it  was 
before  any  improvements  or  changes  were  made  by  him.  There 
is  no  claim  by  either  party  that  the  filling  in  done  by  the  plaintiff 
changed  the  boundary  line  between  the  lands  owned  by  the  plaintiff 
and  the  defendant. 

I  think  the  determination  of  this  action  can  be  based  upon  the  so- 
lution of  one  question  only,  and  that  is:  Has  the  plaintiff  shown 
himself  entitled  to  equitable  relief?  The  claim  of  the  town  to  the 
ownership  of  the  lands  under  water  of  this  harbor  is  not  a  modem 
conception  of  its  rights  under  the  charter  or  patent  granted  by  Gov. 
Andros  to  it  on  the  29th  day  of  September,  1677.  In  Rogers  v.  Jones, 
1  Wend.  237,  19  Am.  Dec.  493,  it  was  held  that  the  town  of  Oyster 
Bay  had  an  exclusive  right  of  the  shellfishing  in  Oyster  Bay,  by  which 
name  Cold  Spring  Harbor  is  also  known.  That  action  was  to  recover 
a  penalty  prescribed  in  the  by-laws  of  the  town  of  Oyster  Bay,  passed 
at  a  town  meeting  April  5,  1825,  by  which  it  was  provided  that — 

*'No  person,  not  being  an  inhabitant  of  Oyster  Bay,  shall  be  allowed  to  rake, 
or  assist  in  taking  or  raking,  or  employ  another  to  take  or  rake  any  oysters 
in  the  creeks  or  harbors  of  the  town  of  Oyster  Bay,  under  the  penalty  of 
twelve  dpllars  and  fifty  cents  for  each  offense." 

It  was  held  in  that  action  that  the  town  of  Oyster  Bay  had  an  ex- 
clusive right  of  the  fishing  in  these  waters  under  its  colonial  charter, 
and  the  judgment  in  favor  of  the  supervisors  of  the  town  was  affirm- 
ed. In  its  discussion  of  the  case  the  court  assumed  that  the  town 
of  Oyster  Bay  acquired  title  to  the  land  under  the  waters  of  Oyster 
Bay  under  the  Andros  patent.  In  Lowndes  v.  Huntington,  153  tj  S. 
1,  14  Sup.  Ct.  758,  38  L.  Ed.  615,  a  similar  question  arose,  and  ti^e 
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court  held,  in  regard  to  a  patent  immediately  adjoining  the  patent  to 
the  town  of  Oyster  Bay  and  with  the  same  northern  boundary  line, 
that  the  waters  of  Huntington  Harbor  were  included  within  the 
bounds  of  the  patent,  and  cited  Rogers  v.  Jones,  supra,  as-  being  in 
point.  These  two  precedents  are  clearly  in  point,  and  both  indicated 
that  the  town  was  the  owner  of  the  lands  under  the  waters  of  Cold 
Spring  Harbor.  I  think  there  were  also  other  cases  which  supported 
this  contention  in  that  respect.  Trustees  of  Brookhaven  v.  Strong,  60 
N.  Y,  56;  Town  of  Southampton  v.  Mecox  Bay  Oyster  Co.,  116  N. 
Y.  1,  22  N.  E.  387. 

This  was  the  condition  of  the  law  when  the  plaintiff  made  his  ap- 
plication to  the  commissioners  of  the  land  office.  The  defendant  was 
guilty  of  no  laches;  it  did  not  sleep  upon  its  rights;  it  asserted 
them  promptly,  with  insistence  and  pertinacity.  The  situation  is, 
therefore,  that  the  plaintiff,  against  the  defendants'  protest,  has  chang- 
ed the  defendants*  property  from  land  under  water  to  upland,  in 
which  condition  he  manifestly  wished  to  use  it  for  bathhouses  and 
other  kindred  purposes,  and  now,  when  the  defendant  wishes  to  make 
use  of  it  for  the  same  purpose,  the  plaintiff  seeks  to  restrain  the  town 
from  such  use  of  the  land,  and  desires  to  be  permitted  to  restore 
the  property  to  its  former  condition.  When  the  plaintiff  did  the  filling 
in  in  question,  he  was  a  trespasser,  and  he  now  wants  permission  to 
go  again  upon  this  land  and  attempt  to  restore  it  to  its  former  con- 
dition. Against  the  defendant's  will  he  filled  the  property  in,  and  still 
against  the  defendant's  will  he  wishes  to  change  the  property  back  to 
its  original  condition.  The  advice  of  counsel,  I  think,  does  not  justify 
the  invasion  of  another's  rights.  The  plaintiff,  having  invaded  the 
defendant's  property,  cannot  under  any  rule  of  law  to  which  my  at- 
tention has  been  called  be  permitted  to  again  invade  the  defendant's 
property  for  the  purpose  of  removing  the  structure  erected  during 
the  first  trespass.  Putnam  v.  Ritchie,  6  Paige,  Ch.  39(M05 ;  Kansas 
Pac.  Ry.  Co.  v.  Mihlman,  17  Kan.  224,  233;  Pettes  v.  Bank  of  White- 
hall, 17  Vt.  435,  445 ;  Warner  v.  Fountain,  28  Wis.  405.  In  Putnam 
V.  Ritchie,  supra,  Chancellor  Walworth  said: 

"I  have  not,  however,  been  able  to  find  any  case,  either  in  this  country 
or  in  England,  wherein  the  Ck)urt  of  Chancery  has  assumed  Jurisdiction  to 
give  relief  to  a  complainant,  who  has  made  improvements  upon  land  the  legal 
title  to  which  was  in  the  defendant,  where  there  has  been  neither  fraud  nor 
acquiescence  on  the  part  of  the  latter  after  he  had  knowledge  of  his  legal 
rights.  T  do  not,  therefore,  feel  myself  authorized  to  introduce  a  new  principle 
into  the  law  of  this  court,  without  the  sanction  of  the  Legislature,  which 
principle  in  its  application  to  future  cases  might  be  productive  of  more  Injury 
than  benefit.'' 

In  Kansas  Pacific  R.  R.  Co.  v.  Mihlman,  supra,  the  facts  are  close- 
ly analogous  to  the  facts  involved  in  this  case.  In  that  case  a  tres- 
passer had  dug  a  ditch  upon  the  property  of  another,  and  it  was 
held  that  he  had  no  right  to  re-enter  for  the  purpose  of  filling  up  the 
ditch  and  restoring  it  to  its  original  condition,  even  if  the  defendant 
originally  dug  the  ditch  in  the  belief  that  he  had  a  right  to  do  so. 
Justice  Brewer  said : 
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"And  what  rlgjit  does  the  first  trespass  give  the  trespasser  to  re-enter  and 
commit  a  second  trespass?  True,  In  this  case" — ^i.  e.,  Holmes  v.  Wilson,  37 
Eng.  C.  L.  273 — "the  plaintiff  had  requested  the  trustee  to  remove  the  but- 
tresses, and  that  might  be  considered  a  license  to  enter,  and  a  waiver  of  the 
trespass.  But  where  there  is  no  such  request,  as  in  the  case  before  us,  how 
is  it?  If  the  railway  company  had  entered  to  fill  up  the  ditches,  could  not 
Mihlman  have  maintained  his  action  for  that  as  a  trespass?  Was  he  not  at 
liberty  to  appropriate  the  benefit  of  the  company's  work  in  digging  the  ditches, 
and  prevent  any  person  from  interfering  therewith,  and  recover  damages  from 
any  one  that  did  interfere?    It  seems  so  to  us,  unquestionably." 

In  Warner  v.  Fountain,  supra,  it  was  held  that,  where  one  person 
by  mistake  builds  a  house  upon  the  lands  of  another,  the  house  be- 
longs to  the  latter  and  cannot  be  removed  by  the  former.  See,  also, 
Village  of  St.  Johnsville  v.  Smith,  184  N.  Y.  341,  77  N.  E.  617, 
S  L.  R.  A.  (N.  S.)  922,  6  Ann.  Cas.  379. 

These  authorities,  I  think,  are  conclusive.  The  plaintiff  has  not 
shown  himself  entitled  to  relief  in  equity.  I  am  not  unmindful  of  the 
fact  that  there  are  authorities  to  the  effect  that  the  owner  of  land 
upon  which  a  structure  has  been  erected  by  mistake,  upon  going  into 
equity  for  relief  in  some  respect,  may  be  compelled  to  pay  the  value 
of  the  structure  erected  upon  his  premises.  Those  cases,  however, 
are  not  in  point  here,  and  I  see  no  benefit  to  be  derived  from  their 
discussion.  If  I  am  correct  in  holding  that  the  plaintiff  is  not  en- 
titled to  equitable  relief,  then  I  think  the  conclusion  necessarily  fol- 
lows that  the  land  upon  which  the  defendant  seeks  to  erect  bath- 
houses is  upland,  and  it  is  entitled  to  make  such  use  of  this  upland  as 
it  sees  fit.  The  defendant's  land  was  land  under  water.  Some  por- 
tion of  it  was  covered  with  water  at  all  tides,  as  I  understand  the 
situation,  and  some  portion  of  it  was  submerged  at  high  tide  and  laid 
bare  at  low  tide.  The  plaintiff  converted  all  of  it  into  upland.  He 
desired  to  use  it  himself  as  upland,  but,  now  that  his  title  to  it  has 
failed,  he  desires  to  prevent  the  defendant  from  making  such  use  of 
it.  It  is  true  that  under  this  situation  the  waters  of  the  bay  would  no 
longer  lap  the  shores  of  the  plaintiff's  property,  but  that  is  a  situation 
of  his  own  creation.  If  in  time  the  action  of  the  waters  washes  this 
fill  away,  the  plaintiff  will  be  restored  to  his  original  position.  I 
think  he  must  rest  content  with  the  situation  as  he  created  it. 

My  Brother  PUTNAM  in  his  opinion  says: 

"The  town  itself  cannot  lawfully  interfere  with,  much  less  obstruct  by 
buildings,  public  rights  of  passage  along  such  foreshore.  At  one  stage  of  the 
tide  such  buUdings  are  over  lands  that  have  been  in  the  path  of  navigation 
of  small  vessels.  At  the  ebb,  such  structures  violate  the  jus  publicum,  and 
could  be  abated  as  a  pnrpresture  or  a  nuisance.  So  they  are  against  public 
rights,  as  well  as  in  derogation  of  those  of  the  littoral  owner." 

The  foreshore,  as  this  quotation  would  indicate,  is  the  space  between 
high  and  low  water  mark.  Stillman  v.  Burfeind,  21  App.  Div.  13,  47 
N.  Y.  Supp.  280.  The  buildings  complained  of  here  ai-e  not  upon  the 
foreshore.  They  may  be  where  the  foreshore  was  before  the  plaintiff 
changed  the  contour  of  the  shore.  Now,  however,  they  are  above 
high-water  mark  upon  the  land  filled  in  by  the  plaintiff,  and  do  not  in 
any  way  obstruct  the  passage  of  the  public  along  the  foreshore. 
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I  agree  with  the  conclusion  of  my  Associate  that  the  defendant  was 
entitled  to  restitution,  if  it  desired  it,  and  Haebler  v.  Myers,  132  N. 
Y.  363,  30  N.  E.  963,  15  L.  R.  A.  588,  28  Am.  St.  Rep.  589,  and  the 
other  cases  cited,  are  authority  for  this  proposition;  but  no  case  is 
cited,  and  I  have  seen  none,  in  which  it  is  held  that  the  successful 
party  may  have  restitution  forced  upon  him  whether  he  desires  it 
or  not. 

It  is  now  proposed  to  reverse  the  judgment  in  this  case  upon  the 
curious  theory  that  the  upland  created  by  the  plaintiff  in  this  action 
is  a  nuisance,  because  it  obstructs  navigation.  The  answers  to  this 
are  numerous  and  complete.  First,  the  action  is  not  based  upon  any 
such  theory.  The  plaintiff  seeks  to  enjoin  the  ejection  of  the  bath- 
houses and  to  be  permitted  to  remove  the  fill  made  by  him,  because  it 
interferes  with  his  approach  to  the  water,  and  not  because  it  in  any 
wise  interferes  with  navigation.  Second,  as  an  interference  with  navi- 
gation it  causes  no  special  injury  to  the  plaintiff,  and  the  plaintiff 
would  not,  therefore,  be  entitled  to  maintain  an  action  to  have  the 
same  abated.  Third,  when  the  plaintiff  made  this  fill  and  created  this 
upland,  it  was  done  to  improve  navigation  and  for  the  benefit  of  com- 
merce, and  I  am  sure  the  change  of  ownership  will  not  convert  the 
benefit  or  improvement  into  a  nuisance.  Real  estate  is  not  endowed 
with  any  such  chameleonlike  characteristics.  If  this  upland  did  not 
interfere  with  navigation  when  the  plaintiff  owned  it,  it  is  quite  cer- 
tain it  does  not  interfere  with  navigation  now.  The  right  of  the 
public  to  pass  along  the  foreshore  for  the  purpose  of  bathing  is  not 
involved  in  this  action.  The  public  right  of  passage  upon  the  fore- 
shore is  not  interfered  with  by  these  buildings. 

For  these  reasons  I  recommend  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 


(Ill  Misc.  Kep.  242) 

STARR  ▼.  MacNAMARA. 

(Supreme  Ck>Qrt,  Trial  Termi  New  York  CJounty.    March,  1920.) 

1.  Infants  ^^79 — ^Motion,  after  verdict,  for  a  nunc  pro  tone  order  appointinir 

guardian  ad  litem  for  infant  defendant,  denied. 

A  motion  for  an  order  nunc  pro  tunc  appointing  a  guardian  ad  litem 
for  tile  infant  defendant,  made  after  a  verdict  adverse  to  the  infant,  will 
be  denied,  and  the  verdict  and  judgment  entered  thereon  set  aside;  the 
defect  being  one  not  cured,  under  Ck)de  CUv.  Proc  |  721. 

2.  Infants  ^=»80(1) — Infant  defendant  allowed  to  apply  for  appointment  of 

guardian  ad  litem  after  denial  of  motion  for  nunc  pro  tunc  order  after 
verdict. 

On  denial  of  a  motion  for  an  order  nunc  pro  tunc  appointing  a  guardian 
ad  litem  for  an  infant  defendant,  made  after  verdict  against  him,  de- 
fendant, on  a  setting  aside  of  the  verdict  and  the  judgment  entered  there- 
on will  be  given  leave  to  apply  for  the  appointment  of  a  guardian  in  tne 
regular  way,  under  Code  Civ,  Proc.  §  471. 

Action  by  May  Starr  against  William  P.  MacNamara.  Defendant's 
motion  to  set  aside  a  verdict  for  plaintiff  denied,  with  leave  to  ap- 
ply  for  appointment  of  a  guardian  ad  litem  for  the  infant  defend- 
ant 

-  .  '        -  *- 
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Edwards,  Murphy  &  Minton,  of  New  York  City,  for  plaintiff. 
Joseph  L.  Prager,  of  New  York  City,  for  defendant. 

PENDLETON,  J.  This  is  a  motion  to  set  aside  a  verdict  in  favor 
of  plaintiff.  It  appeared  at  the  trial  that  the  defendant  is  an  infant. 
No  motion  was  then  made  for  the  appointment  of  a  guardian  ad  litem. 
After  verdict,  defendant  moved  to  set  aside  the  verdict  on  the  ground 
defendant  is  an  infant  and  no  guardian  had  been  appointed.  Plaintiff 
now  moves  for  the  appointment  of  a  guardian  before  entry  of  judg- 
ment. 

[1,2]  In  Anderson  v.  Anderson,  164  App.  Div.  812,  ISO  N.  Y.  Supp. 
359,  it  was  held  that  after  a  special  verdict  adverse  to  the  infant  be- 
fore judgment  a  guardian  ad  litem  could  not  be  appointed  for  the 
purpose  of  entering  judgment,  but  the  verdict  must  be  set  aside  and 
the  case  stricken  from  the  calendar.  In  Seiden  v.  Reimer,  190  App. 
Div.  713,  180  N.  Y.  Supp.  345,  decided  by  the  Appellate  Division  at 
January  last  term,  a  judgment  against  an  infant  was  reversed  because 
a  guardian  ad  litem  had  not  been  appointed.  In  the  opinion  it  is  stated 
that  the  guardian  might  have  been  appointed  at  the  end  of  the  case 
before  verdict.  Anderson  v.  Anderson,  supra,  was  cited  with  ap- 
proval, and  it  is  quite  clear  that  case  was  approved.  The  rule  seems 
to  be  that  a  guardian  may  be  appointed  at  any  time  before  verdict 
(Rima  V.  Rossie  Iron  Works,  120  N.  Y.  433,  24  N.  E.  940),  but  after 
a  verdict  adverse  to  the  infant  a  guardian  nunc  prd  tunc  cannot  be 
appointed,  and  the  verdict  and  any  judgment  entered  thereon  must 
be  set  aside.  The  verdict  being  adverse  to  the  infant,  the  defect  is  not 
one  of  those  cured  under  section  721  of  the  Code.  No  motion  to 
appoint  a  guardian  was  made  here  at  tl^e  end  of  the  case,  and  the 
verdict,  being  against  the  infant,  must  be  set  aside. 

Motion  to  appoint  a  guardian  denied  and  verdict  set  aside.  An 
application  for  the  appointment  of  a  guardian  may  be  made  in  the 
regular  way,  under  section  471  of  the  Code. 

Ordered  accordingly. 


(Ill  Misc.  Rep.  237) 

HILDENBRAND  v.  RUCKERT  eC  al. 

(Supreme  CJourt,  Special  Term,  New  York  CJounty.    March,  1920.) 

1.  Dower  ^=^46  (2) — Claim  based  on  dower  rights  arising  before  mortgage 

held  no  defense  In  foreclosure. 

In  a  suit  to  foreclose  a  mortgage,  wherein  the  complaint  alleged  that 
defendants,  other  than  the  mortgngor,  have  or  claim  interest  in  or 
lien  on  the  mortgaged  premises,  "subject  or  subordinate  to  the  lien,"  an 
answer  of  a  defendant,  setting  up  dower  rights  arising  prior  to  the  execu- 
tion of  the  mortgage,  was  no  defense,  as  foreclosure  could  not  affect  such 
rights. 

2.  Dower  ^:=>46(2) — Arising  before  mortgage  held  not  a  proper  "counter- 

claim'* in  foreclosure. 

Where  a  complaint  in  a  foreclosure  action  alleges  that  defendants, 
other  than  the  mortgagor,  have  or  claim  some  interest  in  or  lien  on  the 
premises,  "subject  or  subordinate  to  the  lien,*'  a  claim  of  an  answering 
defendant  for  dower  arising  prior  to  execution  of  mortgage  was  not  a 
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"counterclaim,"  as  the  facts  alleged  do  not  tend  "to  diminish  or  defeat 
the  plaiatiiTs  recovery  "  or  arise  under  any  of  the  causes  of  action  de- 
scribed in  Code  01  v.  Proc.  §§  501,  502,  and  hence  will  be  dismissed. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Counterclaim.] 

Action  to  foreclose  a  mortgage  by  Karl  Hildenbrand  against  Elsie 
Ruckert  and  others.    Judgment  for  plaintiff. 

Henry  Schoenherr,  of  New  York  City,  for  plaintiff. 

George  Parr,  of  New  York  City,  for  defendant  Minnie  P.  Ruckert. 

GREENBAUM,  J.  This  action  is  brought  to  foreclose  a  mortgage 
on  premises  at  No.  65  East  Ninetieth  street  in  New  York  City.  The 
defendants  are  the  mortgagor  and  various  other  parties  who  have  or 
may  claim  to  have  some  interest  or  lien  upon  the  mortgaged  premises, 
"subject  or  subordinate  to  the  lien"  of  the  mortgage  in  suit.  The 
prayer  for  relief  is  in  the  usual  form,  asking  for.  judgment  barring 
the  defendants  from  all  rights  and  claims  in  the  mortgaged  premises, 
directing  a  sale,  and  directing  a  deficiency  judgment  against  the  de- 
fendant Elsie  Ruckert,  the  mortgage  debtor. 

The  defendants  are  in  default,  except  the  defendant  Minnie  P. 
Ruckert,  who  asserts  in  her  answer  a  defense  or  counterclaim,  setting 
up  her  claim  for  dower  in  the  property  by  virtue  of  an  alleged  devise 
to  her  husband,  one  John  P.  Ruckert,  under  the  will  of  Wendelin 
Ruckert,  his  father,  which  took  effect  prior  to  the  date  of  the  mortgage 
in  suit.  The  allegations  of  paragraph  11  of  the  complaint  are  to 
the  effect  that  the  defendant  Minnie  P.  Ruckert  and  others  "have 
or  claim  to  have  some  interest  in  or  lien  upon  the  said  mortgaged 
premises  or  some  part  thereof,  which  interest  or  lien,  if  any,  is  sub- 
ject or  subordinate  to  the  lien  of  the  said  mortgage  held  by  the  plain- 
tiff." It  is  thus  evident  that  no  claim  is  made  against  this  defendant 
with  respect  to  her  alleged  dower  right,  which  arose  prior  to  the 
execution  of  the  mortgage. 

[1,2]  The  separate  defense  and  counterclaim  set  up  in  the  an- 
swer of  defendant  Minnie  P.  Ruckert  constitute  neither  a  defense  nor 
a  counterclaim.  It  is  not  a  defense,  because  the  plaintiff  in  his  com- 
plaint merely  alleges  as  to  this  defendant  that  she  has  or  claims  to 
have  "some  interest  in  or  lien  upon  the  said  mortgaged  premises,  or 
some  part  thereof,  which  interest  or  lien,  if  any,  is  subject  or  subordi- 
nate to  the  lien  of  the  said  mortgage  held  by  the  plaintiff,"  whereas 
the  facts  set  up  in  this  defense  relate  to  alleged  rights  in  the  mort- 
gaged premises  that  arose  prior  to  the  execution  of  the  mortgage  for 
3ie  foreclosure  of  which  this  action  is  brought.  It  is  not  a  counter- 
claim, because  the  facts  alleged  do  not  tend  "to  diminish  or  defeat  the 
plaintiff's  recovery,"  nor  does  it  arise  under  any  of  the  causes  of 
action  described  in  sections  501  and  502  of  the  Code  of  Civil 
Procedure.  Besides,  the  court  under  no  circumstances  is  in  a  position 
in  this  action  to  adjudicate  the  defendant's  claim  of  right  of  dower, 
since  there  is  no  prayer  for  relief  by  way  of  admeasurement  of  dower. 
In  Merchants'  Bank  v.  Thomson,  55  N.  Y.  7,  the  court,  by  Judge 
Folger,  said: 
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"A  foreclosure  action  Is  not  the  proper  mode  to  litigate  rights  claimed  in 
priority  or  hostility  to  the  mortgage.  ♦  ♦  ♦  There  is  the  general  clause 
in  the  [prayer  for]  Judgment  that  the  defendants  he  foreclosed  of  all  right 
In  the  premises.  But  her  Inchoate  right  of  dower  was  not  in  issue,  and  there 
could  be  no  valid  adjudication  adverse  to  It." 

See,  also,  Nelson  v.  Brown,  144  N.  Y.  384,  39  N.  E.  355 ;  Lewis  v. 
Smith,  9  N.  Y.  502,  61  Am.  Dec.  706. 

In  Anderson  v.  McNeely,  120  App.  Div.  676,  105  N.  Y.  Supp. 
278,  where  an  almost  identical  allegation  was  under  consideration,  the 
court  said: 

"No  matter  what  action  may  have  been  taken  by  the  plaintiffs  tinder  the 
complaint  In  this  action,  no  matter  what  demand  they  may  make  in  their 
prayer  for  equitable  relief,  they  cannot  affect  any  rights  Julia  A.  McNeely 
may  have  had  in  the  property  prior  to  the  execution  of  this  mortgage,  she 
not  having  signed  the  Instrument.    Lewis  v.  Smith,  9  N.  T.  602." 

It  follows  that  the  so-called  counterclaim  must  be  dismissed  and 
judgment  rendered  for  the  plaintiff. 
Ordered  accordingly. 


DE  CORTE  V.  TRUCHINSinr  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.     June  9,  1920.) 

Judgment  ^^253(1) — ^For  sum  not  warranted  by  proof  MToneous. 

Where,  on  the  proof,  plaintiff  was  entitled  to  judgment  for  $169.12,  or 
$153.90,  or  judgment  could  have  been  rendered  for  defendant,  judgment 
for  plaintiff  for  $153  was  erroneous. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Louis  De  Corte  against  Jacob  Truchinsky  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered.^ 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Herman  Roth,  of  New  York  City,  for  appellants. 
James  I.  Moore,  of  New  York  City,  for  respondent. 

PER  CURIAM.  In  this  action  the  parties  appeared  in  person  at 
the  trial,  and  the  plaintiff  has  recovered  a  judgment  against  the  de- 
fendant for  the  sum  of  $153  and  costs.  Upon  the  proof  presented  the 
plaintiff  was  entitled  to  a  judgment  for  the  sum  of  $169.12,  or  $153.- 
90,  or  judgment  could  have  been  rendered  for  the  defendant.  There 
is  no  proof  in  the  case  that  warrants  the  entry  of  the  judgment  as 
rendered,  and  a  new  trial  should  be  had. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event 
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HALE  Y.  PLATEie 

(Supreme  CJourt,  Appellate  Tenn,  First  Department.     June  3,  1920.) 

1.  Bailment  ^=^32 — Owner  not  required  to  accept  part  of  goods  from  bailee 

in  reduction  of  damage  after  trial. 

Where  plaintiff  secured  a  Judgment  against  defendant  as  bailee  for 
negligence,  resulting  in  the  total  destruction  of  a  suit  of  clothes  given  by 
plaintiff  to  defendant  for  cleaning,  while  a  tender  of  the  entire  suit 
after  trial  might  be  made  in  reduction  of  damages,  plaintiff  was  under 
no  obligation  to  accept  tender  of  the  trousers  and  vest  only. 

2.  Bailment  ^==>14<1) — Judgment  a^nst  bailee  for  nondeliYery  of  goods  de- 

stroyed improper,  wiiere  phdnliirs  counsel  conceded  destruction  wtthoui 
defendant's  negligence. 

A  judgment  against  a  bailee  for  destruction  of  a  suit  of  clothes  left  for 
cleaning,  although  supported  by  testimony  as  to  value,  cannot  be  allowed 
to  stand,  where  plaintiff's  counsel  conceded  that  the  coat,  not  tendered 
after  Judgment,  was  destroyed  by  fire  "without  negligence  on  the  part  oi 
defendant.'* 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  William  Bayard  Hale  against  Benjaniin  Platek.  From  a 
judgment  of  the  Municipal  Court  in  favor  of  plaintiff  for  $75  and 
costs,  the  defendant  appeals.  Judgment  reversed,,  and  complaint  dis- 
missed. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Samuel  A.  Langfur,  of  New  York  City,  for  appellant. 
Abraham  M.  Grill,  of  New  York  City,  for  respondent. 

GUY,  J.  This  action  is  brought  against  the  defendant  as  bailee 
for  negligence  resulting  in  the  total  destruction  of  a  suit  of  clothes 
given  by  plaintiff  to  defendant  for  cleaning.  Since  the  commencement 
of  the  action'  the  trousers  and  vest  of  the  suit  were  tendered  back  by 
defendant  to  plaintiff. 

[1,  2]  While  tender  of  the  entire  suit,  even  after  the  trial,  might  be 
made  in  reduction  of  damage,  there  was  no  obligation  on  the  part  of  the 
plaintiff  to  accept  tender  of  part  of  the  goods.  The  amount  awarded 
seems  to  be  justified  by  the  testimony  as  to  the  increased  value  of 
goods,  and  by  the  admission  by'  defendant  that  the  suit  would  now  be 
worth  $90;  but  the  concession  by  plaintiff's  counsel  that  the  coat  was 
destroyed  by  fire  "without  negligence  on  the  part  of  defendant"  ren- 
ders it  impossible  to  permit  the  judgment  to  stand.  Clafiin  v.  Meyer, 
75  N.  Y.  260,  31  Am.  Rep.  467. 

Judgment  reversed,  and  complaint  dismissed,  with  $30  costs  in  this 
court  and  costs  in  the  court  below.    All  concur. 
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NEBELING  ▼.  MOLLTOR  el  aL 

(Supreme  Court,  Special  Term,  Qae^is  Ck>imty.    Marcb»  1920.) 

Injuoction  <&=>62(3)— Plaintiff^  violating  buildins  restrictioii,  eannoi  enjoin 
its  violation  by  defendant. 

Where  lots  were  subject  to  covenants  agalncrt  dividing  tbe  i)roperty 
into  lots  less  than  40  feet  wide,  and  forbidding  more  than  one  house  to 
be  erected  on  such  a  lot,  and  providing  that  no  part  of  the  house  should 
stand  less  than  15  feet  from  the  street  line,  plaintiff,  whose  lot  was  sub- 
ject thereto,  and  whose  house  violated  the  covenant,  could  not  restrain 
defendants  from  violating  the  covenants. 

Action  for  an  injunction  by  Aloisia  Nebeling  against  William  Moli- 
tor  and  another.    Judgment  for  defendants. 

Edward  C.  March,  for  plaintiff. 

Earl  J.  Helmick,  of  Jamaica,  for  defendants. 

SQUIERS,  J.  The  plaintiff  in  this  action  seeks  an  injunction  re- 
straining the  defendants  from  erecting  three  dwellings  on  a  plot  80 
feet  in  width  on  the  northerly  side  of  Howard  street,  Woodhaven, 
Queens  county,  N.  Y.*  The  case  is  submitted  to  the  court  for  determi- 
nation upon  an  agreed  statement  of  facts.  The  plaintiff  owns  the 
premises  immediately  in  the  rear  of  the  defendants'  premises  and 
facing  on  Windom  street,  on  which  plaintiff's  residence  is  situated. 
The  plaintiff's  premises  are  40  feet  on  Windom  street  by  100  feet 
in. depth.  It  is  conceded  that  the  plaintiff  and  defendants  hold  their 
respective  lots  subject  to  a  covenant  which  reads  as  follows: 

"And  the  said  parties  of  the  second  part,  for  themselves,  their  heirs  and 
assigns,  covenant  with  the  party  of  the  first  part,  their  heirs  and  assigns,  as 
follows : 

•*That  the  property  hereby  conveyed  shall  not  be  divided  in  plots  or  lots  less 
than  40  feet  wide. 

**That  only  one  house  shall  be  erected  on  a  plot 

'<No  part  of  house  to  be  erected  upon  the  property  hereby  conveyed  shall 
stand  less  than  15  feet  from  the  street  line  in  front  of  said  house. 

"That  no  business  of  any  description  shall  be  conducted  upon  the  property 
hereby  conveyed,  except  that  portion  fronting  on  Jamaica  avenue. 

"No  liquor  shall  be  sold  on  any  part  of  the  premises  hereby  conveyed. 

"That  no  pigsty,  cowshed,  slaughterhouse,  or  livery  stable  shall  be  allowed 
upon  the  property  hereby  conveyed. 

"That  any  and  aU  houses  erected  on  said  ifremlses  shall  cost  not  less  than 
$3,000. 

"The  foregoing  shall  be  real  covenants  running  with  the  land  nnUl  January 
1, 1925,  when  they  shall  oease  and  determine." 

It  is  admitted  that  the  veranda  of  the  plaintiff's  house  extends  to 
within  13  feet  of  the  street  line,  and  therefore  encroaches  2  feet  on 
the  15- foot  restriction,  and  also,  as  stated  in  the  plaintiff's  brief: 

"All  the  remaining  houses  on  the  south  side  of  Windom  street  are  on  the 
same  line,  the  only  difference  being  that  the  porches  of  the  other  houses  are 
7  feet  instead  of  8  feet  in  width ;  in  other  words,  every  house  on  the  south- 
erly side  of  Windom  street  encroaches  either  1  foot  or  2  feet  into  the  15- 
foot  set-back  area  by  reason  of  the  width  of  their  front  porches." 

^3»For  oUier  caaes  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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The  defendants,  before  commencing  to  erect  the  three  houses  on 
their  premises  on  Howard  street,  procured  a  release  from  the  cove- 
nant from  all  the  owners  on  Howard  street  as  to  the  restriction  limit- 
ing the  building  of  a  house  on  a  plot  40  feet  wide,  which  release 
has  been  recoroed  in  the  office  of  the  clerk  of  the  county  of  Queens. 
In  this  release  it  does  not  appear  that  the  owners  whose  property  faces 
on  Windom  street  join. 

The  defendants  urge  that  the  plaintiff,  having  admitted  violating  the 
covenant  himself  by  extending  his  house  into  the  restricted  area  2 
feet  is  estopped,  and  has  no  standing  in  equity,  in  an  action  to  secure 
an  injunction  against  the  defendants  for  the  violation  of  the  covenant. 
The  plaintiff,  while  admitting  the  encroachment  of  2  feet  into  ihe 
restricted  area  of  15  feet,  contends  that  it  is  not  a  substantial  viola- 
tion of  the  covenant.  It  is  my  opinion  that  it  is  a  substantial  viola- 
tion of  the  covenant,  and  that  the  owners  of  all  the  houses  facing  on 
Windom  'street  have  admittedly  violated  the  covenant,  and  that  the 
violation  is  a  substantial  violation.  The  plaintiff  is  not  in  position 
to  insist  on  a  strict  observance  of  the  covenant  by  the  defendants  which 
he  himself  has  violated.  Discussing  for  a  moment  the  'plaintiff's 
contention  ih^t  an  encroachment  of  2  feet  upon  a  restricted  set-back 
of  15  feet  is  not  a  substantial  violation  of  the  covenant,  it  would  be 
pertinent  to  ask  what  then 'would  be  a  substantial  violation — where 
should  the  line  be  drawn?  If  it  be  contended  that  2  feet  is  not  a 
substantial  violation,  would  4  feet  be  a  substantial  violation?  The 
plaintiff  does  not  urge  any  objection  to  the  style  or  character  of  the 
houses  which  the  defendants  contemplate  erecting;  he  seeks  an  en- 
forcement of  that  part  of  the  covenant  which  provides  that  the  prop- 
erty shall  not  be  divided  into  plots  less  than  40  feet  wide,  and  that 
only  one  house  shall  be  erected  on  a  plot. 

In  conclusion,  the  plaintiff  should  not  be  permitted  to  restrain  the 
defendants  because  he  himself  has  violated  the  building  restriction 
relied  upon.  Adams  v.  Howell,  58  Misc.  Rep.  435,  108  N.  Y.  Supp. 
945:   Coates  v.  Cullingford,  147  App.  Div.  39,  131  N.  Y.  Supp.  700. 

The  defendants  should  therefore'  have  judgment. 

Ordered  accordingly. 


CASSIN  V.  STILLMAN-DELEHANTX-FERRIS  VO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  21,  1920.) 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Cornelius  Cassin  against  the  Stillman-Delehanty-Ferris 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.    Affirmed. 

See,  also,  185  App.  Div.  63,  172  N.  Y.  Supp.  754. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

William  Seward  Shanahan,  of  Brooklyn,  for  appellant. 

Frederick  W.  Catlin,  of  New  York  City  (Norman  G.  Hewitt,  of 
Brooklyn,  on  tlie  brief),  for  respondent. 


PER  CURIAM.    Judgment  affirmed,  with  costs. 
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KELLY,  J.  (dissenting).  My  reasons,  briefly  stated,  are  that  in 
my  opinion  the  question  of  defendant's  negligence  was  for  the  jury. 
I  think  the  evidence  justified  a  finding  that  the  ladder  which  broke  and 
caused  the  injury  was  built  and  furnished  by  the  defendant.  It  was 
furnished  with  full  knowledge  of  the  use  for  which  it  was  intended, 
it  was  so  used  by  plaintiff  and  his  fellow  employes,  servants  of  the 
subcontractor,  for  some  time  before  the  accident  with  the  knowledge 
and  consent  of  defendant's  foreman,  and  there  is  evidence  that  the 
defendant's  foreman  and  defendant's  employes  also  used  the  ladder 
as  the  direct  and  convenient  means  of  access  to  the  particular  roof 
where  the  work  was  going  on.  The  defendant  concedes  that  it  was 
not  a  proper  or  sufficient  ladder  for  the  use  to  which  it  was  put. 
Upon  the  evidence  I  think  there  is  no  question  as  to  the  authority 
of  defendant's  foreman  to  supply  the  ladder.  It  was  the  usual 
and  customary  method  in  doing  the  work  in  which  the  subcontractor 
was  engaged.  In  any  case  it  was  a  question  for  the  jury  whether 
the  foreman  was  acting  for  defendant  within  the  scope  of  his  au- 
thority in  supplying  the  ladder. 

The  defendant  owed  to  the  plaintiff,  lawfully  engaged  at  work  upon 
the  premises,  a  duty  to  use  reasonable  care  to  keep  the  property 
and  the  ways  in  general  use  in  such  condition  that  plaintiff  should 
not  be  unreasonably  and  unnecessarily  exposed  tp  danger.  While  it 
did  not  owe  plaintiff  the  duty  to  provide  for  his  absolute  safety,  it  was 
obligated  to  exercise  reasonable  care  to  see  that  he  was  not  exposed  to 
injury  from  appliances  in  general  use  about  the  property,  the  dan- 
gerous qualities  of  which  were  concealed,  from  him.  2  Shearman  & 
Redfield  on  Negligence  (6th  Ed.)  §  704;  Beck  v.  Carter,  68  N.  Y. 
283,  23  Am.  Rep.  175;  Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y. 
395,  4  N.  E.  752,  54  Am.  Rep.  718;  Larkin  v.  O'Neill,  119  N.  Y. 
221,  225,  23  N.  E.  563;  Griffen  v.  Manice,  166  N.  Y.  at  page  196, 
59  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St.  Rep.  630;  O'Leary  v. 
Erie  Railroad  Co.,  169  N.  Y.  289,  62  N.  E.  3^.  And  this  liability 
did  not  depend  necessarily  upon  any  contractual  relation  between  plain- 
tiff and  defendant  directly.  Thomas  v.  Winchester,  6  N.  Y.  410,  57 
Am.  Dec.  455;  Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  127,  15  A/n. 
Rep.  387;  Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep.  311 ;  Dough- 
erty V.  Weeks  &  Son,  126  App,  Div.  786,  790,  111  N.  Y.  Supp.  218. 
It  was  liable  for  any  injury  which  might  reasonably  be  anticipated  in 
view  of  all  the  circumstances.  Cleveland  v.  New  Jersey  Steamboat 
Co.,  68  N.  Y.  306.  The  plaintiff  was  more  than  a  mere  licensee ;  he 
was  there  upon  the  invitation,  express  or  implied,  and  engaged  upon 
the  work  of  the  defendant.  The  distinction  is  pointed  out  by  Judge 
CoUin  in  Heskell  v.  Auburn  L.,  H.  &  P.  Co.,  209  N.*Y.  at  page 
90,  102  N.  E.  540,  L.  R.  A.  (N.  S.)   1127. 

I  vote  to  reverse  the  judgment  and  grant  a  new  trial. 
lg2N.Y.S.— 48 
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VERDINI  V.  IN17ERB0R0UGH  RAPID  TRANSIT  CO. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department    June  11, 1920.) 

1.  Street  raUroads  <8=»114  (1)— Evidence  held  to  show  accident  occurred  at  un- 

goarded  place  on  station  platform. 

In  an  action  for  injuries  to  a  news-stand  employ6,  using  a  subway  sta- 
tion  platform,  from  which  he  fell  in  front  of  a  train,  evidence  held  to 
show  that  the  accident  occurred  at  a  point  where  there  were  no  railinjs. 

2.  Street  railroads  <&=»S2— Lessee  of  news-stand  and  his  employ^  held  invitees, 

and  not  mere  licensees. 

The  lessee  of  a  news-stand  at  an  entrance  of  a  rapid  transit  company's 
subway  station  and  his  employ^,  while  on  the  station  platform  buying 
subway  tickets  in  bulk  to  be  resold  to  customers  and  otliers  using  the 
entrance,  the  resale  being  in  fulfillment  of  the  lessor's  obligations  to  the 
company,  held  invitees,  as  to  whom  the  company  was  bound  to  exercise 
ordinary  care,  and  not  mere  licensees. 
3'  Street  railroads  «d=»114(l)— Evidenee  held  Insufficieiit  to  show  overcrowd- 
ing of  station  platform. 

In  an  action  by  a  ticket  dealer's  employ^  for  negligence  in  allowing  a 
subway  station  platform  to  become  overcrowded  and  in  falling  to  provide 
a  railing,  evidence  held  insuflacient  to  show  that  the  platform  was  over- 
,  crowded  and  that  plaintiff  was  forced  by  the  crowded  condition  of  the 
platform  to  walk  near  its  edge,  and  was  pushed  off  to  the  tracks  by  the 
surging  of  the  crowd. 

Smith,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Albert  Verdini,  an  infant,  against  the  Interborough  Rapid 
Transit  Company.  From  a  judgment  on  a  verdict  for  plaintiff,  and  ^n 
order  denying  a  motion  for  a  new  trial,  the  defendant  Appeals.  Judg- 
ment and  order  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (J.  Ralph  Hilton,  of 
New  York  City,  of  counsel),  for  appellant. 

Edward  J.  McCrossin,  of  New  York  City  (R.  Percy  Chittenden, 
of  New  York  City,  on  the  brief),  for  respondent. 

DOWLING,  J.  This  action  is  brought  to  recover  damages  claimed 
to  have  been  sustained  through  the  negligence  of  defendant  in  allow- 
ing and  permitting  its  platform  at  the  Wall  Street  station  of  the 
Broadway  route  to  become  overcrowded,  and  in  failing  to  maintain 
any  railing  or  appliance  in  common  use  to  prevent  passengers  and 
others  having  occasion  to  be  lawfully  upon  said  platform  from  being 
pushed  therefrom. 

Plaintiff,  on  February  15,  1917,  was  employed  by  Abraham  Chamey, 
who  conducted  a  news-stand  in  the  lower  hallway  of  the  building 
111  Broadway,  in  the  borough  of  Manhattan,  city  of  New  York, " 
which  hallway  leads  to  one  of  the  entrances  to  the  Wall  Street  station 
of  defendant's  subway.  Plaintiff  was  then  13  years  of  age,  and  had 
worked  for  Charney  for  a  month,  delivering  papers  for  him,  and  as 
part  of  his  duties  buying  subway  tickets  for  him  at  the  main  ticket 

4;=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indezei 


Digitized  by 


Google 


Sup.  Ct)       VERDINI  V.  INTERBOROUGH  RAPID  TRANSIT  00.  755 

(182N.T.8.) 

booth  of  the  Wall  Street  station  at  the  other  end  from  the  news- 
stand. Since  1911  Chamey  has  been  selling  subway  tickets  at  his 
stand.  There  was  one  of  defendant's  "ticket-choppers"  three  feet 
from  the  stand,  but  there  was  no  place  provided  by  defendant  to 
sell  tickets  at  this  entrance,  so  the  tickets  had  to  be  bought  at  Char- 
ney's  stand.  This  had  been  so  since  1911,  and  Chamey  bought  his 
tickets  at  the  main  ticket  office  at  the  other  end  of  the  Wall  Street 
station  platform,  and  resold  them  to  his  customers  or  any  one  else 
desiring  to  use  this  entrance  to  the  trains.  To  get  these  tickets 
Chamey  or  his  employe  went  past  the  ticket-chopper  near  his  stand, 
without  paying  any  fare  or  depositing  any  ticket,  walked  along  the 
station  platform  to  the  main  ticket  booth,  there  bought  the  tickets,  and 
returned  by  the  same  route  to  the  stand,  which  is  outside  the  ticket- 
chopping  stand.  Chamey  had  shown  plaintiff  how  to  buy  the  tickets ' 
for  him,  and  as  he  passed  the  ticket  box  for  the  first  time  Charney 
told  the  defendant's  ticket  taker  that  plaintiff  was  his  boy  working 
for  him,  so  he  could  proceed  to  get  the  tickets  in  the  usual  way. 

[1]  On  the  day  in  question,  Portly  after  4  p.  m.,  plaintiff  left 
Charney's  stand  to  buy  subway  tickets  for  him.  Chamey  gave  him 
$25  for  that  purpose;  plaintiff  following  his  usual  procedure  when 
sent  to  buy  tickets.  He  passed  the  ticket-chopper  without  depositing 
any  ticket  and  went  out  on  the  station  platform,  walking  along  the 
same  until  he  reached  the  ticket  booth  and  bought  $25  worth  of  tick- 
ets. He  started  to  go  back  to  his  place  of  employment,  but  found  the 
crowd  was  growing  larger,  so  he  walked  where  there  were  the  fewest 
people,  which  was  about  2^^  or  3  feet  away  from  the  edge  of  the 
platform.  He  testified  that  he  "kept  on  walking,  and  little  by  little  the 
crowd  started  coming  out  and  making  me  go  nearer  the  edge.  When 
I  come  near  the  narrow  point,  I  was  about  a  foot  or  a  foot  and  a  half 
away  from  the  edge  of  the  platform."  Then  "the  crowd  gave  a  sud- 
den push  which  knocked  me  off  the  platform  on  the  tracks,"  and  the 
train  ran  over  him.  It  was  a  south-bound  train,  and  plaintiff,  who 
was  facing  north  on  his  return  from  purchasing  the  tickets,  looking 
straight  ahead,  heard  the  train  approaching.  After  he  fell,  it  was  three 
or  four  seconds  befofe  he  was  hit.  As  the  result  of  the  accident 
plaintiff  has  lost  his  left  arm  and  sustained  other  injuries. 

As  he  left  the  hallway  at  111  Broadway  he  noticed  they  had 
been  building  a  tunnel,  and  there  was  lumber  on  the  platform  ex- 
tending out  about  3  feet  for  a  distance  of  25  or  30  feet  to  the  south. 
Plaintiff  indicated  on  the  diagram  of  the  northerly  end  of  the  station 
the  place  where  he  claimed  to  have  been  pushed  off  the  platform. 
This  point  was  south  of  the  last  column  shown  as  adjoining  the 
track,  and  at  a  place  where  there  was  no  railing.  Plaintiff  is  cor- 
roborated as  to  the  location  of  the  accident  by  the  testimony  of  the 
witness  Johnson,  who  indicated  the  spot  where  plaintiff  was  taken 
from  under  the  train  as  a  short  distance  south  of  the  place  described 
by  plaintiff.  The  subway  station  platform,  at  Wall  street  on  the 
west  side  of  Broadway,  is  486  feet  long  and  of  varying  width,  from 
23  feet  to  13V^  feet.  At  the  point  where  plaintiff  claims  he  was 
forced  off,  the  plat f of m  is  11.3  feet  wide.     At  the  northerly  end 
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there  are  iron  railings  18  or  19  inches  from  the  edge  of  the  platform, 
and  put  up  in  five  sections,  extending  to  a  point  about  110  feet  south 
of  the  northerly  end  of  the  platform. 

While  plaintiff  claims  that  he  was  forced  off  at  a  point  about 
32  feet  south  of  the  end  of  the  last  railing,  the  .motorman  in  charge 
of  the  train  claims  that  plaintiff  was  running  or  jog-trotting  along  the 
outer  edge  of  the  platform  between  the  guard  railing  and  the  edge, 
and  that  he  came  through  one  opening  running  north,  and  in  swinging 
himself  through  the  next  entrance  missed  his  grip  and  fell  from  the 
edge  of  the  platform  in  front  of  the  train,  about  one  half  car  length 
away.  He  indicated  on  a  photograph  the  place  where  he  claimed 
plaintiff  fell  from  the  platform,  and  tiiis  is  between  the  openings  sep- 
arating two  sections  of  railing,  and  just  beyond  the  end  of  one  railing. 
The  conductor  of  the  tram  also  testified  that  he  had  to  get  down  be- 
tween the  railings  to  reach  the  spot  where  the  boy's  body  was  found 
when  the  train  stopped.  To  the  same  effect  was  the  testimony  of 
the  defendant's  witness  Applebatun.  There  was  a  conflict  of  evi- 
dence as  to  where  the  accident  actually  happened,  but  I  think  the 
finding  was  warranted  that  it  occurred  at  the  spot  fixed  by  plaintiff, 
and  that  there  were  no  railings  at  or  near  that  point. 

[2]  I  believe,  also,  that  the  testimony  warrants  the  finding  that 
plaintiff  was  not  a  mere  licensee,  to  whom  they  owed  no  duty  of  active 
vigilance  and  care  to  see  that  he  was  not  injured,  but  that  he  was  an 
invitee,  towards  whom  defendant  was  bound  to  exercise  reasonable 
prudence  and  care  measured  by  the  circumstances  of  which  defendant 
was  aware.  Quinn  v.  Staten  Island  R.  T.  Ry.  Co.,  224  N.  Y.  493,  121 
N.  E.  340.  Plaintiff  was  engaged  on  the  lawful  business  of  Charney, 
his  employer,  which  was  of  interest  both  to  Charney  and  the  defend- 
ant. From  1911  Charney,  a  tenant  of  the  111  Broadway  Corporation, 
had  been  selling  subway  tickets  at  his  news-stand,  which  was  the  only 
place  where  they  could  be  bought  for  this  particular  entrance  to  the 
subway  platform.  He  had  always  bought  his  tickets  in  bulk  at  the 
main  subway  ticket  booth  to  the  south,  either  in  person  or  by  his  em- 
ployes, and  they  passed  by  the  ticket-chopper,  neither  giving  nor  being 
asked  to  give  a  ticket.  Charney's  sale  of  tickets  may  have  helped  his 
sale  of  papers,  but  it  was  the  duty  of  the  111  Broadway  Corporation, 
under  an  agreement  in  writing  entered  into  with  the  Rapid  Transit 
Subway  Construction  Company  and  the  Interborough  Rapid  Transit 
Company,  to  pay  for  the  construction  of  the  tunnel  leading  to  the 
north  end  of  its  subway  station  from  its  building,  and  also  to  pay  the 
expenses  of  a  ticket-chopper  and  to  sell  tickets.  This  was  the  tunnel 
in  which  Charney  had  his  stand.  The  obligation  to  pay  for  the  con- 
struction of  a  tunnel  was  met;  and  the  HI  Broadway  Corporation 
paid  to  the  other  parties  to  the  agreement  the  sum  of  $8,000,  which 
was  "supposed  to  produce  enough  income  amortized  within  a  reason- 
able time  to  pay  the  salary"  of  the  ticket-chopper,  who  was  hired  and 
discharged  by  defendant.  The  sale  of  subway  tickets  by  Charney 
was  the  fulfillment  of  the  last  requirement  of  the  three  cited,  so 
neither  Charney  nor  his  employe  was  a  volunteer,  a  trespasser,  or  a 
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mere  licensee.    They  were  invitees  when  engaged  in  the  purchase  of 
subway  tickets. 

[3]  Defendant's  negligence  is  predicated  on  three  assigned  grounds: 
(1)  Undue  crowding  of  the  platform.  (2)  Failure  to  provide  railings. 
(3)  Negligent  operation  of  the  train.  There  is  no  evidence  warrant- 
ing a  finding  that  the  train  was  negligently  operated.  The  negligence 
in  failing  to  provide  railings  must  depend  in  this  case  upon  the  con- 
dition of  the  station  platform,  for  if  that  was  not  overcrowded 
there  was  no.  reason  or  excuse  for  plaintiff  walking  along  the  very 
edge  of  the  platform  on  his  return  to  the  news-stand,  and  he  would 
have  been  guilty  of  contributory  negligence  in  voluntarily  placing 
himself  unnecessarily  in  a  position  of  danger,  where  a  misstep  would  . 
have  thrown  him  to  the  tracks,  with  the  obvious  risk  to  life  and  limb 
attending  the  same;  and  plaintiff's  reason  for  going  out  on  the 
edge  of  the  platform,  as  he  claims,  is  tjiat  the  crowd  was  so  great 
that  he  had  to  walk  there.  There  is  some  evidence  of  a  rather  vague 
character  as  to  an  obstruction  by  the  placing  of  lumber  for  some  dis- 
tance near  the  wall  of  the  station,  but  it  does  not  appear  that  it  had 
any  effect  in  congesting  the  platform  or  preventing  plaintiff  walking 
on  the  inner  side  of  the  crowd  (if  there  was  one)  rather  than  on  the 
outer.  Nor  is  there  any  evidence  that  this  particular  station  platform 
was  usually  crowded,  or  that  it  was  dangerously  overcrowded  at  par- 
ticular hours,  or  that  defendant  had  any  reason  to  believe  that  there 
was  such  a  danger  of  overcrowding  as  required  the  installation  of 
any  appliances  or  devices  to  prevent  accidents  due  to  that  ca^se. 
In  fact,  it  was  not  established  that  the  erection  of  railings  along  the 
entire  length  of  this  platform,  so  far  as  feasible,  would  have  obviated 
the  dangers  from  overcrowding,  if  such  existed. 

But  me  turning  point  of  this  case  is  whether,  in  fact,  the  station 
platform  was  crowded -at  the  time  the  accident  occurred  to  plaintiff, 
and  whether  plaintiff  was  forced  oflf  the  platform  on  tlie  track  as  the 
result  of  the  surging  movement  or  jostling  of  a  crowd  against  him. 
In  my  opinion,  the  finding  to  either  effect  is  against  the  weight  of  the 
evidence.  This  platform  was  486  feet  long,  by  a  width  varying  from 
23  feet  to  11.3  feet.  Plaintiff  testified  Aat  when  he  first  went  on 
the  platform  passengers  were  "coming  in  more  and  more  each  time. 
The  crowd  was  getting  bigger  and  bigger."  When  he  started  to  come 
back,  the  "crowd  was  getting  greater  and  greater,  bigger  and  bigger." 
He  walked  "where  there  was  the  least  people;  that  was  about  2V^ 
or  3  feet  away  from  the  edge  of  the  platform."  Then  he  proceeded 
to  testify  that  the  crowd  started  to  come  out,  made  him  go  nearer  the. 
edge,  and  finally  gave  a  sudden  push,  which  knocked  him  off  the  plat- 
form. On  cross-examination  he  said  that  he  had  walked  about  50 
feet  on  his  way  back  from  the  ticket  office  when  the  crowd  gave 
a  sudden  push  as  he  heard  the  train  approaching  from  the  north. 

Plaintiff's  witness  Johnson  was  a  passenger  on  the  train  which  ran 
-over  plai|g:iflF.  He  says  that  when  the  train  stopped  and  he  looked 
out  he  "saw  a  crowded  condition  on  the  platform."  He  went  down  on 
the  track,  despite  his  knowledge  that  it  was  dangerous  there  because  of 
the  third  rail,  and  saw  a  person  coming  from  under  the  train  with 
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the  boy  in  his  arms.  He  saw  it  would  have  been  impossible  to  have 
carried  the  injured  boy  through  the  crowd,  so  he  helped  to  get  the 
crowd  back.  He  says  he  kept  the  crowd  back  for  10  or  15  minutes, 
until  an  ambulance  man  arrived  with  a  stretcher.  He  testified  there 
was  a  jam  around  the  boy;  that  the  platform  around  the  first  car  was 
crowded  with  people.  He  fixes  the  number  of  peopk  on  the  platform 
when  he  looked  out,  immediately  after  the  train  stopped,  at  200,  who 
were  very  close  together  and  extended  down  from  some  distance,  at 
least  50  to  60  feet  on  each  end,  on  both  sides  of  the  entrance,  and 
also  at  the  main  entrance,  and  extending  in  all  over  a  length  of  100 
feet.  But  this  was  after  the  accident  occurred,  and  it  does  not  ap- 
pear how  many  of  them  came  from  the  train  itself,  which  had  stop- 
ped, when  the  emergency  brakes  were  applied.  Plaintiff's  employer, 
Charney,  w^s  unable  to  tell  how  many  people  were  on  the  platform 
when  he  sent  plaintiff  to  buy  the  tickets;  he  "didn't  count  the  pas- 
sengers going  in,  but  they  were  in  a  great  number."  They  increased 
thereafter  until  he  went  out  on  the  platform  and  found  plaintiff  had 
been  hurt.  The  traffic  is  heavier  on  a  rainy  than  on  a  clear  day,  and 
on  this  day  it  snowed  from  2:42  p.  m.  until  11 :15  p.  m. 

For  the  defendant,  the  conductor  of  the  train.  Hunt,  testified  that, 
v/hen  the  train  stopped  after  the  accident,  he  walked  back  from  the 
front  thereof  75  feet  and  saw  only  one  person  on  the  platform,  un- 
til the  passengers  flocked  out  of  the  first  three  cars  of  the  train.  He 
saw  Carey,  the  motorman,  who  lifted  the  boy  out  from  under  the 
train  after  he  had  tried  to  get  the  power  shut  off.  Hunt  ran  down  the 
platform  to  telephone  to  the  trainmaster  to  get  the  power  properly 
shut  off,  and  his^  progress  was  impeded  by  no  crowd ;  there  was 
no  congestion  of  people  that  stopped  his  progress  in  the  couple  of  hun- 
dred feet  that  he  ran.  Quite  a  number  of  passengers  came  out  of  the 
cars.  On  cross-examination  he  said  that  when  he  got  on  the  plat- 
form he  saw  no  crowd  there,  but  only  one  man.  He  testified  that  the 
seats  were  all  occupied  in  the  first  two  cars  of  the  train,  which  would 
mean  about  100  people. 

Defendant's  witness  Applebaum,  a  passenger  on  the  train  in  ques- 
tion, testified  that  when  he  left  the  third  car  thereof  he  saw  no  one 
where  he  got  out,  but  on  making  his  way  towards  the  second  car 
he  saw  very  few  people  on  the  station.  He  saw  "a  few  people  com- 
ing from  the  ticket  agent's  office,  or  from  that  direction."  ^here  were 
no  people  to  obstruct  his  view.  On  cross-examination  he  said  that 
when  he  stepped  out  on  the  platform  he  did  not  believe  there  were 
more  than  a  dozen  people  there,  and  they- were  between  the  first 
platform  of  the  third  car  and  the  first  platform  of  the  first  car.  He 
said  that  when  the  boy  was  brought  out  from  under  the  train  there 
were  about  30  people  there.  The  ticket  taker,  Jaeger,  testified  that  for 
the  15  or  25  minutes  he  was  selling  tickets  at  the  time  in  question  he 
sold  500  tickets  to  plaintiff,  200  to  the  Empire  Building,  and  100 
to  passengers.  Trains  ran  regularly  during  that  time  on  fo#-  minutes' 
headway.  This  witness  shut  off  the  power  after  the  accident,  and  he 
says,  as  he  crossed  the  platform  to  do  so,  he  had  a  full  view  of  the 
entire  platform,  and  there  were  then  50  to  75  people  thereon. 

Witness  Dorfman  said  that  on  the  day  in  question,  between  the 
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hours  of  3  and  4  p.  m.,  approximately  1,000  tickets  were  sold.  Wit- 
ness L)ain  testified  that  he  was  towerman  at  the  time  in  question  and 
that  from  3:45  p.  m.  until  4:15  p.  m.  trains  passed  south  down  Broad- 
way at  intervals  of  two  minutes.  Witness  Dobrer,  who  was  the 
ticket-chopper  near  Charney's  stand,  testified  that  the  traffic  was  very 
quiet  by  his  box  at  the  time  in  question,  and  the  real  rush  did  not  start 
until  5  p.  m. ;  that  it  was  not  very  crowded  around  4  p.  m.  Carey, 
motorman  of  the  train,  testified  that  as  he  approached  the  platform  he 
saw  but  one  passenger,  and  there  were  very  few  people  thereon  when 
he  left  his  cab  and  went  out  on  the  platform.  He  brought  the  boy 
from  under  the  train,  and  at  that  time  there  were  a  few  passengers 
who  came  around  to  see  what  the  trouble  was.  On  crbss-examination 
he  said  the  one  passefnger  he  saw  waiting  for  the  train  was  a  woman, 
standing  close  to  the  wall. 

The  allegations  of  the  complaint  upon  the  subject  of  overcrowding 
are: 

"IV.  Upon  information  and  beUef,  that  at  the  times  hereinafter  mentioned, 
and  for  a  long  time  previous  thereto,  passengers  were  invited  upon  the  said 
Wall  Street  station  for  the  purpose  of  boarding  its  trains  at  said  point,  and 
a  ticket  office  was  maintained  at  said  place,  and  at  times  passengers  congre- 
gated upon  said  station  In  great  numbers. 

"V.  Upon  information  and  belief,  that  heretofore,  and  at  the  times  herein- 
after mentioned,  the  defendant,  well  knowing  that  during  certain  hours  of 
the  day  said  station  becomes  overcrowded  with  passengers,  and  well  knowing 
the  size  and  width  of  said  platform,  and  the  dangers  Incident  to  overcrowding 
the  same,  and  the  likelihood  of  passengers  and  others  having  occasion  to 
be  lawfully  upon  said  platform  being  pushed  from  the  edge  of  said  platform 
to  the  tracks  It  negligently  and  carelessly  failed  to  adopt  any  rail  or  device  in 
common  use,  fastened  and  secured  along  the  edge  of  said  platform  adjac^it 
to  the  tracks,  for  the  purpose  of  preventing  passengers  and  other£r  having 
occasion  to  be  lawfully  upon  said  platform  from  being  pushed  therefrom." 

"VIII.  Upon  information  and  belief,  that  at  the  time  and  place  aforesaid, 
and  through  no  fault  or  negligence  on  the  part  of  plaintiff,  or  on  the  part  of 
his  parents  and  guardians,  and  solely  through  the  ne^igence  of  defendant  as 
hereinbefore  alleged,  and  through  its  negligence  in  allowing  and  permitting 
its  said  platform  to  be  overcrowded'* 

— as  well  as  through  its  negligence  in  failing  to  maintain  a  railing  or 
other  appliance,  plaintiflF  sustained  the  damage  for  which  he  sues. 
Plaintiff  failed  to  sustain  any  of  these  allegations,  and  failed  as  well 
to  prove,  by  a  fair  preponderance  of  the  evidence,  that  the  station 
platform  at  the  time  in  question  was  crow4ed,  overcrowded,  or  dan- 
gerously crowded,  and  as  well  failed  in  like  manner  to  prove  that  he 
was  pushed  to  the  tracks  by  the  pressure  or  movement  of  a  crowd  of 
persons  upon  such  platform. 

The  judgment  and  order  appealed  from  must  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

CLARKE,  P.  J.,  and  IMERRELL  and  GREENBAUM,  JJ.,  con- 
cur. 

SMITH,  J.  I  concur  in  the  reversal  of  the  judgment,  and  vote  for 
dismissal  of  the  complaint,  on  the  ground  that  the  plaintiff  was  a  mere 
licensee. 


Digitized  by 


Google 


760  182  NEW  YOBS  SUPPLEMENT  (Sup.  Ct 

(192  App.  Div,  412) 

Appeal  of  BRONX  PARKWAY  COMMISSION. 

In  re  FARLEY  et  al. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    June  11,  1920.) 

1.  Eminent  domiun  ^=>238  (6) —Intendments  faTor  report  of  commissioners 
of  appraisal. 

Every  intendment  is  in  favor  of  the  report  of  the  commisBloners  of  ap- 
praisal in  proceedings  by  a  parkway  commission  to  acguire  title  to  lands. 
t.  Eminent  domain  <d=»134 — ^Market  value  of  vacant  land  may  be  considered 
in  the  light  of  prospective  use;   ^speculative.'* 

Market  value  of  land  sought  to  be  condemned  by  parkway  commission 
may  be  considered  in  light  of  prospective  use  for  railway  purposes,  though 
vacant ;  so  that  testimony  as  to  such  value  is  in  ^  sense  "speculative,"  a 
word  in  its  origin  implying  vision  or  outlook. 

3.  Eminent  domain  ^=>149 — Award  of  conunlssloners  of  appraisal  in  report- 

ing value  contrary  to  testimony  of  experts  not  erroneous. 

In  proceedings  by  Bronx  Parkway  Commission  to  acquire  title  to  lands, 
action  of  commissioners  of  appraisal  in  reporting  value  at  amount  some 
$200,000  less  than  value  of  owner's  experts,  though  some  $69,000  more 
than  highest  award  of  petitioner's  experts,  held  not  erroneous,  as  based 
on  erroneous  principle  of  considering  speculative  testimony  as  to  value. 

4.  Eminent  domain  ^=>15(^— $129,(H)0  for  land  condemned  by  Parkway  Com- 

mission not  excessive. 

In  proceedings  by  Bronx  Parkway  Commission  to  acquire  title  to  lanas, 
award  of  $129,000  to  owners  In  accordance  with  report  of  commissioners 
of  appraisal  held  not  so  excessive  as  to  be  palpably  unjust,  being  $200,- 
000  less  than  value  fixed  by  owner's  experts,  though  $69,000  more  than 
that  fixed  by  commission's  experts. 

5.  Eminent  domain  <&=>233 — Commissioners  of  appraisal  not  limited  in  award 

to  testimony  of  experts. 

Function  of  appraisal  commissioners  in  condemnation  proceedings  is 
not  merely  to  pass  on  credibility  of  witnesses,  especially  experts,  or  to 
decide  which  set  reveals  itself  as  more  accurate;  but  commissioners  are 
to  exercise  judgment,  and  may  decide  in  disregard  of  all  experts. 

6.  Eminent  domain  <@=»238(6) — Errors  as  to  evidence  by  appraisal  commis- 

sioners no  ground  for  reversal  of  award. 

More  errors  by  commissioners  in  condemnation  proceedings  in  the  ad- 
mission or  exclusion  of  evidence  as  to  the  value  of  the  land  are  not  jus- 
tification for  reversal  of  their  award- 
Appeal  from  Special  Term,  Westchester  County. 
In  the  matter  of  the  application  of  the  Bronx  Parkway  Commission 
to  acquire  title  to  lands  of  Robert  E.  Farley  and  others.    From  a  final 
order  confirming  the  report  of  commissioners  of  appraisal,  the  Park- 
way Commission  appeals.     Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  KELLY, 
and  JAYCOX,  JJ. 

Charles  Harvey  Peck,  of  New  York  Cily  (Theodoslus  Stevens,  of 
New  York  City,  on  the  brief),  for  appellant. 
John  M.  Digney,  of  White  Plains,  for  respondents. 

JENKS,  P.  J.     [1]  Every  intendment  is  in  favor  of  the  report. 
New  York  Central  &  H.  R.  R.  R.  Co.  v.  Newbold,  166  App.  Div.  195, 

151  N.  Y.  Supp.  732,  and  cases  cited.     I  am  not  convinced  that  the 

..  .         .       Ill  .  I .  ■  II   .    ^        ■         I     ..  I.  ■  I ■  ., ■  II .     .# 
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commissioners  adopted  an  erroneous  principle  that  aflFected  the  award, 
or  that  the  award  is  so  excessive  as  to  be  palpably  unjust.  The  al- 
leged error  of  principle  is  the  adoption  of  testimony  of  "speculative 
development."  The  defendant  adduced  considerable  testimony  from 
witnesses,  of  whom  several  were  of  high  standing  and  of  great  ex- 
perience, as  to  the  availability  of  this  land  for  many  different  industrial 
purposes.  The  petitioner,  in  turn,  called  several  witnesses  of  like 
standing,  with  particular  reference  to  the  availability  of  the  land  for 
railway  purposes,  who  testified  to  the  remoteness  of  such  require- 
ment and  the  cost  of  such  an  improvement. 

[2]  The  fact  that  the  land  is  vacant  makes  such  testimony  in  a 
sense  "speculative,"  which  word  in  its  origin  implies  a  vision  or  an 
outlook.  But  the  marketable  value  of  the  land  may  be  considered  in 
the  light  of  its  prospective  use.  Such  is  the  significance  of  the  word 
"available"  in  the  expression  of  the  Supreme  Court,  "its  fair  market 
value  for  all  available  uses  and  purposes."  United  States  v.  Chandler- 
Dunbar  Co.,  229  U.  S.  81,  33  Sup.  Ct.  679,  57  L.  Ed.  1063.  We  have 
stated  the  rule  in  Matter  of  Bronx  Parkway  Commission  (Kraft),  191 
App.  Div.  212,  181  N.  Y.  Supp.  265,  per  Putnam,  J.  And  as  to 
the  competency,  see,  also,  Matter  of  Daly  v.  Smith,  18  App.  Div. 
197,  45  N.  Y.  Supp.  785  (Cullen,  J.) ;  Matter  of  Simmons  (Ashokan 
^  Reservoir,  Section  No.  6),  130  App.  Div.  350,  114  N.  Y.  Supp.  571, 
affirmed  195  N.  Y.  573,  88  N.  E.  1132;  City  of  Syracuse  v.  Stacey, 
No.  1,  45  App.  Div.  254,  61  N.  Y.  Supp.  165,  affiimed  169  N.  Y.  231, 
62  N.  E.  354;  Matter  of  Gilroy,  85  Hun,  424,  32  N.  Y.  Supp.  891; 
2  Lewis  on  Eminent  Domain,  §  707.  In  McGovem  v.  New  York,  229 
U.  S.  363-367,  33  Sup.  Ct.  876,  57  L.  Ed.  1228,  46  L.  R.  A.  (N.  S.) 
391,  the  court  says  that,  on  the  scope  of  such  evidence,  Matter  of 
Gilroy,  85  Hun,  424,  32  N.  Y.  Supp.  891,  is  among  the  controlling 
authorities.  In  the  latter  case  the  court,  per  Willard  Bartlett,  J.,  in  a 
learned  discussion,  says,  after  citation  of  Alloway  v.  Nashville,  88 
Tenn.  512,  13  S.  W.  123,  8  L.  R.  A.  123 : 

'*In  the  case  last  cited  it  is  well  said  that  znarket  value  Includes  every 
element  of  usefulness  and  advantage  in  the  property.  If  it  be  useful  for 
agriculture  or  for  residence  purposes,  if  it  has  adaptability  for  a  reservoir  site 
or  for  the  operation  of  machinery,  if  it  contains  a  quarry  of  stone  or  a  mine 
of  precious  metals,  if  it  possesses  advantages  of  location  or  availability  for 
any  useful  purpose  whatever,  all  these  belong  to  the  owner,  and  are  to  be 
considered  in  estimating  its  value.'  ** 


If,  however,  by  "speculative**  we  describe  testimony  that  is  purely 
I  theoretical,  that  rests  upon  the  mere  physical  possibility,  as  distinguish- 

ed from  physical  possibility  and  probability  of  use  in  view  of  the 
circumstances,  then  the  testimony  is  objectionable.  Evidence  that  a 
clearing  in  the  forest  was  adaptable  for  villa  sites  might  be  objection- 
able; the  siame  Evidence  as  to  a  like  tract  in  the  suburbs  of  a  city 
might  be  competent.  It  is  not  the  speculative  feature  of  such  testi- 
mony, in  itself,  that  makes  it  incompetent,  but  speculation  and  re- 
moteness. The  difference  is  between  probability  and  possibility.  It 
is  not  necessary,  if  possible  within  the  confines  of  an  opinion,  to  ana- 
lyze the  testimony  of  these  witnesses  as  to  availability.  The  printed 
j  record  before  us  consists  of  nearly  1,500  pages,  and  a  large  part  is  the 
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examination  and  cross-examination  of  these  experts.  Suffice  it  to 
say  that  their  testimony,  while  speculative,  is  also  practical  to  a  de- 
gfree,  in  that  it  relates  to  the  character  of  the  land,  its  location,  the 
contiguous  territory,  the  present  uses  of  neighboring  lafld,  and  the 
need  of  meeting  the  laws  of  demand  and  supply,  in  view  of  the  towns 
and  cities  of  the  neighborhood,  including  the  city  of  New  York. 

[3,  4]  As  the  commissioners  did  not  hand  down  any  opinion,  and 
as  the  record  does  not  reveal  specifically  that  they  adopted  the  theory 
of  the  availability  experts  in  the  determination  of  the  amoimt  of  the 
award,  the  contention  as  to  erroneous  principle  is  purely  argumenta- 
tive. This  contention  asserts  that  the  testimony  of  the  availability 
experts  was  assumed  by  the  real  estate  experts  who  testified  directly 
as  to  value.  Of  such  experts  there  were  three  called  by  the  defendant 
and  two  by  the  petitioner.  The  argument  of  the  petitioner,  as  I  read 
it,  is  as  follows :  The  defendant's  real  estate  experts  testified  to  val- 
ues in  round  numbers  between  $330,000  and  $374,000;  the  peti- 
tioner's experts  to  values  between  $40,000  and  $60,000  (the  latter 
figure  should  be  larger,  see  infra) ;  the  testimony  of  the  defendant's 
real  estate  experts  was  based  on  the  testimony  of  the  defendant's 
availability  experts;  therefore  the  commissioners  adopted  a  wrong 
principle,  that  affected  their  award.  One  might  expect  that  the  con- 
clusion rested  at  least  upon  the  fact  that  the  commissioners'  award 
approximated  the  values  of  these  real  estate  experts  of  the  defend- 
ant. But  the  award  of  the  commissioners  was  $129,000,  less  by  $208,- 
000  than  the  lowest  figure  of  those  real  estate  experts.  The.  petitioner, 
however,  asserts  that  it  is  "palpable"  that  the  commissioners  adopted 
the  speculative  theory,  "inasmuch  as  they  disregarded  the  opinions 
of  West  and  Banks,  the  petitioner's  witnesses,  on  the  question  of 
damages."  And,  referring,  not  to  the  difference  between  the  experts 
of  the  respective  parties,  but  to  the  diflFerence  between  the  commis- 
sioners and  the  petitioner's  experts,  the  learned  coupsel  say': 

"Such  a  wide  diflference  of  opinion  cannot  be  honest  or  reasonable  upon  the 
question  of  market  value  of  the  property.  The  disparity,  therefore,  neces- 
sarily establishes  the  conclusion  that  an  erroneous  principle  entered  into  the 
making  of  the  award." 

The  testimony  of  experts  as  to  the  value  of  land  may  be  of  great 
weight  in  such  proceedings.  But  the  expert  produced  by  a  party  is 
not  a  witness  of  circumstance,  but  of  choice.  Naturally,  the  party 
calls  the  witness  because  the  witness  is  favorable;  such  te^^timony 
generally  "cannot  fail  *  *  *  to  be  warped  by  a  desire  to  pro- 
mote the  cause  in  which  they  are  enlisted."  Ferguson  v.  Hubbell,  97 
N.  Y.  514,  49  Am.  Rep.  544.  See,  too,  Clark  v.  Condit,  21  N.  J.  Eq. 
322,  323.  On  the  other  hand,  the  commissioners  are  chosen  by  the 
court,  charged  to  select  competent  and  indifferent  men,  and  are  much 
more  within  the  category  of  the  jury  referred  to  in  the  parallel  drawn 
by  Earl^  J.,  in  Ferguson  v.  Hubbell,  supra.  The  learned  counsel  for 
the  petitioner,  of  course,  recognizes  that  there  was  a  wide  variance 
between  its  real  estate  experts  and  those  of  the  defendants;  but  he 
would  eliminate  the  opposite  experts  by  the  statement  that  their  testi- 
mony 'Svas  based  on  this  speculative   development.     This   appears, 
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iK)t  only  from  their  statements,  but  their  valuations  ate  irrational  in 
any  other  view." 

Let  us  examine  the  first  part  of  this  statement.  It  does  appear 
that  these  three  real  estate  experts  read  or  heard  and  did  to  a  degree 
consider  the  testimony  of  the  availability  experts,  and  took  into 
consideration  their  opinions  as  to  the  presence  of  building  sand  and 
of  rock  in  the  quarry  and  its  value,  and  the  feasibility  of  the  practical 
or  the  engineering  problems  discussed  by  the  availability  experts.  It 
does  appear  that  these  experts  considered  some  of  the  maps,  plans, 
profiles,  and  charts  that  had  been  introduced  by  the  petitioner.  But 
they  were  not  forbidden  to  do  so.  They  could  give  opinions  as  to  the 
value  of  property,  "based  upon  facts  which  they  have  observed,  and 
they  may  give  opinions  on  other  matters  which  are  the  proper  sub- 
ject of  expert  evidence,  based  upon  facts  known  to  them  or  proved  by 
competent  evidence."  -Doyle  v.  M.  R.  Co.,  128  N..Y.  499,  28  N.  E. 
498;  Whiton  v.  SnyHer,  88  N.  Y.  308;  2  Lewis  on  Em.  Domain,  § 
657.  The  assumption  that  these  real  estate  experts  determined  their 
opinions  as  to  values  by  the  testimony  of  the  availability  experts  is  not 
justified  by  the  record. 

The  tract  of  the  defendant  comprises  2L76  acres,  the  land  taken 
therefrom  12.58  acres,  and  the  residue  9.17  acres.  The  tract  is 
1,800  feet  long,  and  its  width  varies  from  500  to  600  feet.  The  part 
taken  is  1,200  feet  long  and  of  the  same  relative  width.  The  Bronx 
river  meanders  through  the  land  for  1,580  feet.  The  land  is  in  the 
city  of  White  Plains  and  less  than  half  a  mile  from  the.  main  street. 
It  adjoins  the  tracks  of  the  New  York  Central  Railroad  Company  for 
1,200  feet.  Three-fourths  of  the  land  taken  was  rough  and  irregular, 
in  part  low,  but  rising  to  a  steep  bluff.  This  part  constitutes  one 
parcel  (16);  of  the  four  other  parcels,  two  are  contiguous  to  16; 
3  and  4  are  separated  from  each  other,  and  have  long  been  divided 
from  16  by  the  railroad  tracks.  The  surface  of  the  land  along  the 
railroad  is  level  for  200  feet  from  the  easterly  line  of  the  land,  and 
is  15  feet  below  the  tracks;  thence  it  rises  toward  the  westerly  line. 
There  are  deposits  of  building  sand,  of  rock,  and  there  are  sprinj^s 
of  water. 

The  first  real  estate  expert,  a  man  of  large  business  experience  in 
real  estate  in  this  territory,  testified  that  he  figured  his  value  from 
sales  made  by  and  known  to  him  in  the  vicinity  and  along  the  river. 
He  testified  to  a  number  of  sales  in  the  vicinity  of  this  land.  The 
prices  of  some  of  them,  as  elicited  on  cross-examination,  were  stated 
in  one  instance  to  be  54  cents  a  square  foot,  in  another  $1.04,  another 
$1.  He  considered  the  land  as  more  or  less  available  for  business  uses, 
some  of  it  more  than  other  parts,  and  others  not  available.  He  speci- 
fied the  kind  of  business  use  that  he  had  contemplated.  The  second 
witness,  qualified  as  was  the  first  witness,  was  familiar  with  these 
sales,  and  he  referred  to  another  sale  of  railroad  siding  property  in 
Scarsdale  at  $1.80  a  square  foot.  He  testified  that  he  had  made 
careful  inspection  of  the  territory,  and  had  made  his  estimate,  taking 
into  consideration  certain  elements  of  value  which  he  specified,  and 
that  such  estimate  was  the  result  of  20  years'  experience  in  the  pur- 
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chase,  sale,  and  appraisement  of  real  estate  in  the  vicinity  and  the 
study  of  prices  realized  for  such  property  capable  of  like  uses.  The 
third  real  estate  expert,  a  man  of  large  affairs  and  of  responsible  places 
in  relation  to  such  territory,  and  who  had  made  recent  large  sales 
of  territory  similar  to  this  land,  testified  that  such  sales  had  been 
made  for  industrial  purposes.  His  testimony  embraced  10  actual 
sales,  and  the  prices  were  stated.  There  is  nothing  in  the  standing 
or  the  experience  of  the  petitioner's  two  real  estate  experts  that  re- 
quired preference  for  their  opinions.  The  first  is  a  dealer  in  acreage 
property,  residential  building  lots  and  farms,  but  was  familiar  with 
other  sales  and  with  this  tract.  He  had  assumed  that  the  area  taken 
was  19^2  acres  only.  The  argument  that,  upon  the  corrected  figures 
of  area  (21.76  acres),  his  figure  would  be  pro  rata  $70,514,  is  en- 
tirely proper.  The  other  expert  adds  to  the  number  of  witnesses,  and 
consequent  weight,  but  nothing  by  way  of  newness.  His  estimate 
was  $45,000. 

I  think  the  difference  between  the  clashing  real  estate  experts  can 
be  explained  by  the  fact  that  it  is  apparent  that  the  defendants' 
experts  did  consider  the  element  of  availability,  and  the  petitioner's 
experts  paid  little  heed  thereto.  But  the  defendants*  experts  were 
entitled  to  consider  that  element,  and  they  testify  that  their  conclu- 
sion was  based  upon  their  long  familiarity  with  the  territory,  their 
personal  study  of  the  land,  their  sales  and  purchases,  or  their  knowl- 
edge of  sales  and  purchases,  and  the  prices  which  had  been  paid 
therefor.  Examination  and  cross-examination  both  reveakJ  to  the 
full  exactly  the  elements  that  were  in  the  contemplation  of  these  wit- 
nesses. We  must  not  forget  that  the  question  is  whether  the  com- 
missioners erred  in  the  theory,  or  made  an  award  palpably  unjust, 
lest  we  for  the  moment  think  that  the  figures  of  these  experts  are 
substantially  those  of  the  award.  The  commissioners,  be  it  remem- 
bered, departed  in  their  award  radically  from  the  valuations  of  all 
of  these  expert  witnesses,  and  from  those  of  the  defendants  by  more 
than  $200,000. 

To  restate  the  proposition  of  the  petitioner  in  concrete  terms,  it 
is  that,  although  the  real  estate  experts  of  one  party  testify  to  a 
value  of  $350,000,  and  the  real  estate  experts  of  the  other  party  tes- 
tify to  a  value  of  $60,000  ($70,000),  that  award  was  affected  to  the 
prejudice  of  the  latter  party  by  the  adoption  of  an  erroneous  principle, 
because  such  variance  between  the  award  and  the  valuation  of  the 
experts  of  the  latter  party  cannot  be  honest  and  reasonable  as  to  the 
market  value  of  the  property.  Why  must  such  variance  be  ascribed 
to  dishonesty  and  unreason  on  the  part  of  the  commissioners?  We 
have  yet  to  learn  that  the  commissioners  are  convicted  of  the  adop- 
tion of  an  erroneous  principle,  because  their  award  varies  even  great- 
ly from  the  set  of  experts  called  by  either  party.  This  attribute  of 
infallibility  and  conclusiveness  to  any  expert  or  set  of  experts  of  ei- 
ther party  is  novel  indeed., 

The  amount  awarded  by  the  commissioners  is  within  a  fraction  of 
20  cents  a  square  foot.  If  all  that  the  petitioner  asserts  is  true,  that 
the  real  estate  experts  of  the  defendant  did  adopt  a  speculative  value 


Digitized  by 


Google 


Sup.  Ct.)  GBEIP  V.  B.  L.  B.  MOTOR  EBPAIB  00.  765 

(182N.Y.S.) 

that  was  remote,  how  does  that  avail,  in  view  of  the  fact  that  the 
award  is  $200,000  less  than  the  value  of  these  experts?  It  avails 
nothing,  unless  the  mere  fact  that  the  award  exceeds  the  highest  award 
of  the  petitioner's  real  estate  experts  by  $69,000  (or  upon  the  proper 
correction,  $59,000)  demonstrates  that  the  commissioners  adopted  a 
wrong  principle,  or  that  the  amount  was  palpably  unjust. 

[5,  8]  The  commissioners,  of  course,  are  expected  to  consider  the 
evidence.  But  their  function  is  not  merely  to  pass  upon  the  credibility 
of  witnesses,  especially  experts  produced  by  the  parties,  or  to  decide 
which  set  of  such  expert  witnesses  reveals  itself  as  more  correct  in 
estimate,  and  then  slavishly  adhere  to  that  set.  The  commissioners 
are  to  exercise  their  own  judgment,  and  they  may  arrive  at  their  con- 
clusion in  disregard  of  the  figures  of  any  or  all  experts.  They  are 
"untrammeled  by  technical  rules  of  evidence  and  unrestricted  to  their 
sources  of  information ;  *  *  *  shall  be  guided  by  their  own  judg- 
ment and  experience,  rather  than  the  opinions  of  witnesses."  Mere 
errors  in  the  admission  or  exclusion  of  evidence  are  not  justification 
for  reversal.  These  are  familiar  principles,  wh?ch  are  declared  in  New 
York  Central  &  H.  R.  R.  R.  Co.  v.  Newbold,  166  App.  Div.  195, 
151  N.  Y.  Supp.  732;  Matter  of  Castle  Heights  Water  Co.  v.  Price, 
178  App.  Div.  687,  165  N.  Y.  Supp.  816;  City  of  Syracuse  v.  Stacey, 
No.  1,  supra.  Matter  of  Daly  v.  Smith,  supra.  Matter  of  City  of  New 
York,  198  N.  Y.  84-91,  91  N.  E.  278,  41  L.  R.  A.  (N.  S.)  411,  139 
Am.  St.  Rep.  791.  The  case  is  somewhat  analogous  to  Matter  of 
Grade  Crossing  Commissioners,  52  App.  Div.  122,  64  N'.  Y.  Supp. 
1074,  affirmed  164  N.  Y.  575,  58  N.'E,  1087. 

I  recommend  affirmance,  with  $10  costs  and  disbursements.  All 
concur. 


OREIF.T.  B.  L.  B.  MOTOR  REPAIR  CO.,  Inc. 

(Supreme  Ck)urt,  Appellate  Term,  First  Department    June  9,  1920.) 

Contracts  ^»346<  12)— ^Recovery  on  quantum  meruit  improper,  wliere  not 
claimed. 

In  action  for  services  rendered,  where  plaintiff  did  not  claim  on  a 
quantum  meruit,  and  both  sides  insisted  on  a  specific  contract,  it  was 
error  to  award  plaintiff  Judgment  on  quantum  meruit. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Rudolph  Greif  against  the  B.  L.  B.  Motor  Repair  Com- 
pany, Incorporated.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Samuel  B.  Pollak,  of  New  York  City,  for  appellant. 

Sidonia  Fried,  of  New  York  City,  for  respondent. 

— — ^ —  .  ^ 
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PER  CURIAM.  There  is  no  basis  in  the  evidence  to  support  the 
amount  of  the  judgment.  The  main  point  in  dispute  was  whether 
plaintiff  agreed  to  do  the  work  for  $400,  or  for  $220.  Apparently 
the  court  disbelieved  both  sides,  and  awarded  plaintiff  judgment  on 
a  quantimi  meruit  at  $50  per  week  for  6  weeks,  less  $190,  an  ad- 
^mitted  payment.  But  plaintiff  at  no  time-  claimed  upon  quantum 
meruit.  Both  sides  insisted  upon  a  specific  contract,  and  it  was  error 
to  decide  the  case  upon  a  theory  not  urged,  and  not  justified  by  the 
pleadings  or  the  proof. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


STATE  REALTY  CO.  v.  LA  VELLE  tIEWELBY  SHOP,  Inc. 

(Supreme  Court,  Appellate  'term.  First  Department.    June  9,  1920.) 

1.  Landlord  and  tenant  <d=^115(2) — Oral  lease  for  year  creates  tenancy  from 
month  to  month. 

Under  Real  Property  Law,  §  232,  declaring  that  agreement  for  occupa- 
tion of  real  estate  in  city  of  New  York  shall  create  tenancy  from  month 
to  month,  unless  term  be  specified  in  writing,  such  a  tenancy  is  created 
by  oral  lease  for  a  year  from  expiration  of  written  lease,  so  that  such 
oral  lease,  set  up  by  answer  in  summary  proceedings  based  on  the 
tenant  having  stayed  over  after  expiration  of  the  written  lease,  is  not  to 
be  disregarded,  as  of  no  validity. 
It.  Pleading  ^=^10 — ^Answer  in  summary  proceeding,  pleading  oral  lease  for 
year,  need  not  state  its  legal  effect. 

Answer  in  summary  proceeding*,  pleading  oral  lease  for  a  year,  need 
not  state  its  legal  effect,  under  Real  Property  Law,  §  232,  of  creating 
a  month  to  month  tenancy. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Summary  proceeding  by  the  State  Realty  Company,  landlord,  against 
the  La  Velle  Jewelry  Shop,  Incorporated,  tenant.  From  a  final  order, 
which  awarded  possession  to  the  landlord  after  trial  with  a  jury,  the 
tenant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Chester  E.  Frankel,  of  New  York  City,  for  appellant. 
Bond  &  Babson,  of  New  York  City  (James  P.  Callender,  of  New 
York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  ^The  landlord,  in  its  petition,  relied  upon  the  tenant's 
having  stayed  over  after  the  expiration  of  a  written  lease,  ending  on 
February  29,  1920.  The  tenant,  for  answer,  set  up  an  oral  lease,  made 
in  December,  1919,  for  one  year,  commencing  at  the  expiration  of  the 
written  lease.  The  court  refused  to  take  testimony  concerning  the 
oral  lease,  upon  the  theory  that  it  was,  if  made,  of  no  validity,  be- 
cause of  the  provisions  of  section  232,  Real  Property  Law  (Consol. 
Laws,  c.  SO),  as  it  stood  at  the  material  times,  that — 
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'*Aii  agreement  for  the  oocnpatloii  of  real  estate  In  the  dty  of  New  York 
shall  create  a  tenancy  from  month  to  month,  unless  the  duration  of  the  occu* 
patlon  shall  be  specified  In  writing  by  the  parties  thereto  or  by  their  lawful 
agents." 

[1,  2]  This  was  error,  as,  while  the  oral  agreement,  if  made,  would 
have  been  an  abortive  attempt  to  create  a  lease  for  a  year,  it  would 
have  created  a  tenancy  from  month  to  month.  Berkowitz  v.  lorizzo, 
106  Misc.  Rep.  489,  174  N.  Y.  Supp.  719.  The  tenant's  answer  suffi- 
ciently set  up  the  oral  lease  it  relied  upon.  To  have  stated  that  the 
oral  lease  created  a  month  to  month  tenancy  would  merely  have  been 
to  assert  a  legal  conclusion. 

Final  order  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


(192  App.  Div.  179) 

PE»LML^  V.  BHANCK  el  al. 

(Supreme  Conrt,  Appellate  Dlrislon,  First  Department.    June  11,  1920.) 

1.  Trial  <&=>252(22)— Instructioii  as  to  effect  of  plaintiff's  failure  to  caU  wit- 

ness to  corroborate  bis  testimony  held  erroneous. 

In  personal  Injury  action,  where  defendant  had  offered  no  evidence  as 
to  duration  of  plaintiff's  incapacity,  and  where  there  was  nothing  in- 
herently improbable  in  plaintiff's  testimony  as  to  his  incapacity  after  he . 
had  left  the  state  and  returned  to  his  Jiome  in  Canada,  instruction  that, 
since  plaintiff  had  not  called  his  Canadian  physician  to  testify,  the  jury 
had  a  right  to  infer  that,  if  he  had  been  caUed,  his  testimony  would  have 
been  adverse  to  plaintiff,  Jteld  erroneous,  in  that  it  i)ermitted  jury  to 
speculate  as  to  what  the  physician  would  have  stated,  had  he  been  called. 

2.  Evidence  ^=»77(1)*-Trial  ^=>211 — Tlie  rule  and  duty  to  instruct  as  to  ef- 

fect of  failure  to  call  iwitness  by  party  having  control  over  witness  stated. 
Where  a  party  fails  to  call  a  witness  within  his  control,  the  court  should 
instruct  the  Jury  that  it  has  a  right  to  accept  the  testimony  before  them 
which  might  have  been,  but  5^as  not.  controverted,  and  to  take  it  most 
strongly  against  such  party,  and  to  reject  testimony  which  might  have 
been  corroborated  by  such  witness,  but  there  is  no  presumption  of  law  in 
respect  thereto,  and  the  jury  has  no  right. to  speculate  as  to  what  the 
witness,  if  caUed,  would,  have  testified  to. 

3.  Evidence  <@='77  (1)  — Anilicabiiity  of  rule  as  to  failure  to  caU  witness  de- 

pendent on  quantum  of  evidence  produced. 

The  rule  that,  where  a  party  has  control  over  certain  witness,  his 
failure  to  call  witness  entitled  jury  to  accept  testimony  which  such  wit- 
ness might  have  controverted,  and  to  refuse  to  accept  testimony  which  he 
might  have  corroborated,  is  applicable  in  some  cases  and  not  in  others, 
depending  upon  the  quantum  of  evidence  produced  on  the  issue;  such 
failure  to  call  witness  ordinarily  being  a  circumstance  to  be  given  such 
weight  as  to  the  jury  seemed  warranted. 

4.  Evidence  ^=»77(1) — Rule  as  to  failure  to  call  witness  applicable  only  to 

witnesses  within  court's  jurisdiction. 

The  rule  that  where  a  party  has  control  over  certain  witness,  his 
failure  to  call  witness  entitles  jury  to  accept  testimony  which  witne.ss 
might  have  controverted  and  refuse  to  accept  testimony  which  he  might 
have  corroborated,  should  ordinarily  be  confined  to  witnesses  within 
the  Jurisdiction  of  the  court,  whose  attendance  upon  the  trial  might  be 
procured  by  subpoena. 
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4».  Damages  <§»>37— Plaintiff  in  personal  injury  action  hdd  entiiled  to  re- 
cover for  loss  of  time. 

In  personal  injury  action,  plaintiff  was  entitled  to  recover  the  Taiue 
of  the  loss  of  his  time,  though  he  was  engaged  in  a  commercial  business 
with  a  substantial  capital  investment,  on  showing  of  the  value  of  his 
services,  since,  not  being  able  to  perform  his  daties  in  connection  with 
the  business,  he  was  required  to  employ  others. 

6.  Damages  ^=^144— Pleading  held  to  authorize  a  recovery  for  loos  of  serv- 

ices. , 

In  personal  injury  action,  allegation  that  plaintiff  sustained  substan- 
tial damages  for  loss  of  time  from  his  business  and  by  being  obliged  to 
employ  others  held  to  authorize  a  recovery  for  loss  of  his  services. 

7.  Pleading  <e=»385— Haintiff  held  not  limited  by  bill  of  particulars  as  to 

matters  not  covered.  .       ,       ^,    , 

Where  there  was  no  demand  or  order  for  a  bill  of  particulars  though 
It  may  be  proper  to  confine  the  plaintiff  to  the  bill  of  particulars  in  so  far 
as  he  has  particularized,  there  is  no  justification  for  limiting  him  to  the 
bin  of  particulars  with  respect  to  matters  not  attempted  to  be  covered 
by  it. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Is^iac  Perlman  against  George  Shanck  and  others.  From 
a  judgment  for  plaintiff,  giving  him  insufficient  relief,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  GREENBAUM,  JJ. 

James  S.  Friedman,  of  New  York  City,  for  appellant. 

James  B.  Henney,  of  New  York  City  (William  Shercliffe  O'Connor, 
of  New  York  City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  This  is  an  action  for  damages  sustained  by  rea- 
son of  personal  injuries  to  the  plaintiff,  alleged  to  have  been  caused 
by  the  defendants'  negligence>  The  grounds  upon  which  the  plaintiff 
seeks  a  reversal  of  the  judgment  are  the  inadequacy  of  the  verdict  and 
alleged  erroneous  rulings  in  excluding-  evidence  and  in  instructing  the 
jury. 

On  the  29th  of  January,  1916,  the  plaintiff,  who  resided  in  Toronto, 
Ontario,  and  who  was  engaged  there  in  the  purchasing  of  fur  skins 
and  in  manufacturing  and  selling  furs,  was  in  the  city  of  New  York 
on  business,  and  while  he  and  his  brother  were  w^alking  northerly 
on  the  westerly  side  of  Fifth  avenue,  in  front  of  the  Public  Library, 
and  had  their  heads  turned  toward  and  were  looking  at  the  Library 
building,  an  automobile  owned  by  and  operated  for  the  defendants  was 
negligently  driven  onto  the  sidewalk  and  against  them,  knocking 
them  down,  and  one  of  the  front  wheels  passed  over  the  plaintiff's 
ankles.  The  only  issue  litigated  was  the  amount  of  the  plaintiff's  re- 
coverable damages,  and  the  court,  without  objection,  instructed  the 
jury  that  their  only  duty  was  to  assess  the  damages. 

The  court  confined  the  recovery  to  the  personal  injuries,  and  ex- 
cluded the  plaintiff's  claims  for  loss  of  his  services  during  the  time 
he  was  incapacitated  from  working.  We  are  of  opinion  that  on  the 
issue  submitted  to  the  jury  there  was  an  error  in  the  charge  which 
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was  prejudicial  to  .the  plaintiff,  and  that  the  court  also  erred  in  exclud- 
ing evidence  which  would  have  afforded  a  basis  upon  which  the 
jury  might  have  assessed  the  plaintiff's  damages  for  the  loss  of  his 
time. 

The  plaintiff,  when  so  knocked  down  and  run  over,  was  unable  to 
get  up  or  to  stand  on  either  foot,  and  was  carried  to  the  steps  of  the 
Library,  and  an  ambulance  was  summoned.  The  ambulance  surgeon 
bandaged  his  limbs  and  advised  that  he  be  taken  to  the  hospital,  but 
at  his  own  request  he  was  taken  in  a  taxicab  to  his  brother's  hou^. 
There  a  doctor  was  called,  who  administered  to'  him  temporarily,  and 
then  Dr.  Krammer  was  summoned,  and  he  found  that  the  plaintiff  had 
a  severe  sprain  of  the  left,  and  a  slight  sprain  of  the  right,  and  con- 
tusions of  both,  ankles,  and  a  sprained  right  knee.  The  evidence  with 
respect  to  the  left  ankle  was  stricken  out,  as  not  embraced  in  the 
bill  of  particulars  furnished  by  the  plaintiff  and  contained  in  the  rec- 
ord. Dr.  Krammer  treated  the  plaintiff  while  here,  a  period  of  about 
three  weeks,  calling  at  first  twice  a  day,  and  later  only  once  a  day,  and 
he  called  another  surgeon  in  consultation,  and  the  right  ankle  was 
X-rayed  and  no  fracture  found.  The  plaintiff  was  confined  to  his  bed 
here  two  weeks,  and  then  was  permitted  to  lie  in  a  Morris  chair,  and 
at  the  expiration  of  three  weeks  he  returned  home,  and  according  to 
his  testimony  he  was  confined  to  his  bed  there  for  about  six  weeks, 
and  was  treated  by  electricity  and  massage  for  three  months  by  Dr. 
Salloway,  during  which  time  his  ankle  remained  swollen  and  he  could 
not  use  it,  and  he  testified  that  it  pained  him  down  to  the  time  of  trial, 
which  was  two  years  after  the  accident. 

In  the  charge  the  court  drew  attention,  to  the  fact  that  Dr.  Sallo- 
way was  not  called,  and  that  his  testimony  was  not  taken  by  com- 
mission, as  it  might  have  been,  and  that  as  to  the  plaintiff's  condition 
after  he  left  New  York  there  was  no  proof,  but  the  uncorroborated  tes- 
timony of  the  plaintiff.  At  the  close  of  the  charge  the  attorney  for 
the  plaintiff  requested  the  court  to  instruct  the  jury  that  the  fact 
that  the  Canadian  physician  had  not  been  called  to  testify  was  not 
to  be  taken  as  detrimental  or  prejudicial  to  the  plaintiff.  The  court 
declined  so  to  charge,  and  thereupon  instructed  the  jury  that  the  rule 
of  law  applicable  to  the  case  was  that  where  a  witness  to  a  material 
point  in  a  case  can  be  called,  and  has  not  been  called,  then  the  jury 
have  a  right  to  infer  that,  if  he  had  been  called,  his  testimonv  would  be 
adverse  to  the  party  who  failed  to  call  him,  and  that,  if  tne  plaintiff 
could  not  have  procured  the  attendance  of  the  physician,  he  might 
have  issued  a  commission  to  take  his  testimony,  and  the  attorney  for 
the  plaintiff  duly  excepted. 

[1]  Defendant  offered  no  evidence  with  respect  to  the  injuries  sus- 
tained by  the  plaintiff,  or  concerning  his  incapacity,  or  the  duration 
thereof,  resulting  therefrom.  There  was  nothing  inherently  improb- 
able in  the  testimony  of  the  plaintiff  with  reference  to  the  duration 
of  his  incapacity  or  the  course  of  his  recovery  after  he  returned  home. 

I  am  unable  to  find  anything  in  the  record  requiring  that  4he  court, 
in  effect,  suggest  to  the  jury,  as  was  done,  that  inasmuch  as  the 
Canadian  physician  was  not  called,  or  his  testimony  was  not  procured 
182  N.Y.S.~49 
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by  commission,  they  might  infer  that,  if  he  had  been  called,  his  tes- 
timony would  have  been  adverse  to  the  plaintiff.  Under  these  broad 
instructions,  it  may  well  be  that  the  jury  understood  that  they  were 
at  liberty-  to  speculate  as  to  what  the  physician  would  have  stated  had 
he  been  called.  I  am  therefore  of  opinion  that  the  learned  court 
erroneously  stated  the  general  rule,  even  if  such  rule  were  applicable. 
Judicial  writers,  in  referring  to  the  rule,  have  not  always  stated  it 
with  such  a  degree  of  accuracy  as  to  render  safe  its  acceptance  and 
stetement  without  qualification  in  charging  a  jury.  The  failure  of  a 
party  to  call  an  employe,  with  whose  negligence  it  is  sought  to  charge 
him,  to  controvert  damaging  evidence  offered  against  him,  has  been 
stated  to  give  rise  to  a  presumption  that  the  testimony  would  have 
been  damaging  to  him.  Hicks  v.  Nassau  Electric  Ry.,  47  App.  Div. 
479-481,  62  N.  Y.  Supp.  597.  It  has  been  stated  that  the  failure  of 
a  party  to  call  a  witness  who  was  present  at  a  conversation,  which  is 
in  dispute,  warrants  the  inference  that  the  testimony  would  have  been 
unfavorable  to  him  (Cushman  v.  De  Mallie,  46  App.  Div.  379,  61  N. 
Y.  Supp.  878)  or  would  not  have  been  favorable  to  him  (Kirkpatrick 
f.  Allemannia  Fire  Ins.  Co.,  102  App.  Div.  327,  92  N.  Y.  Supp.  466, 
affirmed  184  N.  Y.  546,  76  N.  E.  1098). 

[2]  In  other  instances,  the  courts,  in  considering  the  failure  of  a 
party  to  call  a  witness  within  his  control,  by  being  in  his  employ,  or  so 
related  to  him  or  on  such  terms  with  him  as  to  indicate  friendliness, 
have  stated  that  it  gives  rise  to  a  presumption  or  warrants  an  in- 
ference by  the  jury  that  the  testimony  would  have  been  adverse  to 
the  party  so  failing  to  call  the  witness,  or  would  have  been  unfavor- 
able or  prejudicial  to  him ;  but  this  has  been  usually  qualified  by  stat- 
ing what  is  plainly  the  correct  rule  for  instructing  a  jury,  viz.  that  in 
such  circumstances  the  jury  have  a  right  to  accept  the  testimony  before 
them  which  might  have  been,  but  was  not,  controverted,  and  to  take 
it  most  strongly  against  the  party  who  might  have  controverted  it, 
but  failed  to  do  so.  McGuire  v.  Hartford  Fire  Insurance  Co.,  7  App. 
Div.  575-591,  40  N.  Y.  Supp.  300,  affirmed  158  N.  Y.  680,  52  N.  E. 
1124;  Milliman  v.  Rochester  Railway  Co.,  3  App.  Div.  109-113,  39 
N.  Y.  Supp.  274;  Gordon  v.  People,  33  N.  Y.  501 ;  People  v.  Hovey, 
92  N.  Y.  554;  Eldridge  v.  Terry  &  Tench  Co.,  145  App.  Div.  560, 
129  N.  Y.  Supp.  865. 

Where  in  such  a  case  any  inference  by  the  jury  at  all  is  warranted, 
from  the  failure  of  a  party  to  call  a  witness,  they  should  be  instructed 
that  they  may  infer  that  the  witness  would  not  have  controverted 
material  testimony,  which  he  was  in  a  position  to  corroborate  or 
controvert,  adverse  to  the  party  who  might  reasonably  have  been 
expected  to  call  him,  if  the  testimony  of  the  witness  would  have  been 
favorable  to  him,  or  would  not  have  corroborated  material  testimony 
for  the  party  which  he  was  in  a  position  to  corroborate  or  controvert, 
and  that  therefore  the  jury  would  be  warranted  in  accepting  the  tes- 
timony which  was  adverse  to  the  party  who  thus  might  have  con- 
troverted it  if  he  could,  and  in  determining  the  issues,  might  take  such 
testimony  most  strongly  against  such  party  (Schwier  v.  N.  Y.  C.  & 
H.  R.  R.  R.,  90  N.  Y.  558;  Rider  v.  Miller,  86  N.  Y.  507);  but  there 
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is  no  presumption  of  law  with  respect  thereto,  and  the  jury  have  no 
right  to  indulge  in  any  speculation  with  respect  to  what  the  witness, 
if  called,  would  have  testified  to.  In  other  words,  the  case  must  be 
decided  on  the  evidence  and  testimony  before,  the  jury.  Bleccker  v. 
Johnston,  69  N.  Y.  309;  Reehil  v.  Fraas,  129  App.  Div.  563,  114  N. 
Y.  Supp.  17,  reversed  197  N.  Y.  64,  90  N.  E.  340,  but  opinion  not 
disapproved;  Starkweather  v.  Sundstrom,  113  App.  Div.  401,  98  N. 
Y.  Supp.  1086;  Neale  v.  Nassau  Electric  Railway  Go.,  161  App.  Div. 
95,  146  N.  Y.  Supp.  263 ;  Sugarman  v.  Brengel^v  68  App.  Div.  377, 
74  N.  Y.  Supp.  167;  People  v.  Smith,  113  Apa  Div.  396,-99  N.  Y. 
Supp.  118;  Baldwin  v.  Brooklyn  "Heights  Ry.  Cfc,^99-App.  Div.  496, 
91  N.  Y.  Supp.  59.  i'     ' 

[3,  4]  It  has  been  held  that  the  rule  is  not  applicable  to  cumulative 
evidence,  such  as  that  here  involved  (Baldwin  v.  Brooklyn  Heights  Ry. 
Co.,  supra;  Neale  v.  Nassau  Electric  Ry.,  supra;  Sugarman  v.  Bren- 
gel,  supra;  Abbott's  New  York  Digest,  vol.  5,  p.  847.  See,  also, 
Freyhan  v.  Kahn,  159  N.  Y.  Supp.  640);  but  I  think  it  might  be 
applicable  in  some  such  cases,  and  not  in  others,  depending  on  the 
quantum  of  evidence  produced  on  the  issue,  and  that  ordinarily  it 
would  be  a  circumstance  to  be  given  such  weight  in  weighing  the  evi- 
dence as  to  the  jury  seemed  warranted.  It  would  seem,  therefore,  that, 
ordinarily  at  least,  the  rule  should  be  confined  to  witne^es  within  the 
jurisdiction  of  the  court  whose  attendance  upon  the  trial  might  be 
procured  by  subpoena.  Reehil  v.  Fraas,  supra,  129  App.  Div.  at  page 
566,  114  N.  Y.  Supp.  at  page  19. 

The  issuance  of  a  commission  always  involves  expense  and  may  de- 
lay the  trial  of  the  issues.  Plaintiff  may  not  have  been  able,  or  it 
may  not  have  .been  convenient,  for  him  to  bear  the  expenses  of  hav- 
ing the  testimony  of  the  Canadian  doctor  taken  by  commission,  and 
he  may  have  been  anxious  to  obtain  a  speedy  trial,  which  the  taking 
of  such  testimony  might  have  delayed.  The  testimony  of  the  physi- 
cian would  only  have  been  cumulative  with  respect  to  the  extent  and 
continuance  of  plaintiff's  disabilities.  If  there  were  anything  im- 
probable in  the  plaintiff's  testimony,  which  might  have  been  corrobo- 
rated by  the  testimony  of  the  physician,  perhaps  the  jury  might  have 
been  warranted  in  inferring  that  the  physician  would  not  have  cor- 
roborated the  plaintiff  with  respect  to  such  testimony;  but  that  I 
think  is  the  utmost  extent  to  which  they  would  be  warranted  in  indulg- 
ing in  inferences  in  such  circumstances.  The  exception  to  this  instruc- 
tion was  therefore  well  taken. 

[5]  Counsel  for  the  plaintiff  recognized  that  his  client's  case  fell 
within  the  rule  that,  where  a  person  is  carrying  on  a  commercial  busi- 
ness with  a  substantial  capital  investment,  there  can  be  no  recovery 
for  loss  of  profits  (Kronold  v.  City  of  New  York,  186  N.  Y.  40,  78 
N.  E.  572;  Spreen  v.  Erie  R.  R.  Co.,  219  N.  Y.  536,  114  N.  E.  1049, 
L.  R.  A.  1918C,  1086);  but  he  strenuously  insisted  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  loss  of  his  time  on  showing 
what  his  services  were  worth,  and  on  that  contention  he  was  clearly 
within  his  rights  (Spreen  v.  Erie  R.  R.  Co.,  supra ;  Masterton  v.  Vil- 
lage of  Mount  Vernon,  58  N.  Y.  391 ;  Walsh  v.  N.  Y.  C.  &  H.  R.  R. 
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R.  Co.,  204  N.  Y.  58,  97  N.  E.  408,  37  L.  R.  A.  (N.  S.)  1137 ;  Weir  v. 
Union  Railroad  Co.,  188  N.  Y.  416>  81  N.  E.  168,  11  Ann.  Cas.  43). 
The  court  erroneously  ruled  that  in  such  circumstances  there  could  be 
no  recovery  for  loss  of  services,  and  excluded  competent  evidence  of- 
fered to  show  the  services  performed  by  the  plaintiff  in  his  busi- 
ness, and  that  he  was  obliged  to  hire  another  to  take  his  place  in  his 
business  during  the  time  he  was  incapacitated,  and  by  so  ruling  pre- 
vented the  plaintiff  from  showing  by  such  proof  the  reasonable  value 
of  his  services,  whiiJh  were  lost  to  his  business  for  the  period  of  his 
disability.-  •  '..    ^ 

[6]  The  compIaincPcontains  general  allegations  to  the  effect  that  the 
plaintiff  sustained  substantial  damages  for  loss  of  time  from  his  busi- 
ness and  by  being  obliged  to  employ  others.  Those  allegations  were 
sufficient,  if  not  limited  by  a  bill  of  particulars,  to  authorize  a  recovery 
for  the  loss  of  plaintiff's  services.  Ehrgott  v.  Mayor,  etc.,  96  N.  Y. 
264,  48  Am.  Rep.. 622;  Carples  v.  N.  Y.  C.  &  H.  R  R.  R.,  16  App. 
Div.  158,  44  N.  Y.  Supp.  670;  Keiffert  v.  Nassau  Electric  R.  R, 
51  App.  Div.  301,  64  N.  Y.  Supp.  922 ;  Frobisher  v.  5th  Avenue  Trans. 
Co.,  151  N.  Y.  431,  45  N.  E.  839.  The  bill  of  particulars  in  the  record 
sets  forth  the  injuries  of  which  the  plaintiff  complains,  and  his  ex- 
penditures for  medical  treatment  and  for  medicines,  and  states  that 
until  the  date  thereof,  which  was  February  16,  1916,  he  had  been 
confined  to  his  bed  and  unable  to  attend  to  his  business,  and  that 
for  a  long  time  to  come  he  would  be  unable  to  walk  and  to  attend  to 
his  business,  but  does  not  specify  the  amount  claimed  for  such  inability 
to  attend  to  business. 

[7]  The  bill  of  particulars  having  been  furnished  within  a  month 
after  the  accident,  it  is  evident  that  the  plaintiff  could  not  with  any 
degree  of  certainty  have  stated  the  period  during  which  he  would  be 
disabled;  but  whether  he  could  or  not  is  immaterial,  for  the  record 
contains  no  demand  or  order  for  a  bill  of  particulars,  and  in  such 
circumstances,  while  it  may  be  proper  to  confine  him  to  the  bill  of 
particulars  in  so  far  as  he  has  particularized,  there  is  no  justification 
for  limiting  him  to  the  bill  of  particulars  with  respect  to  matters  not 
attempted  to  be  covered  by  it.  ^ 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  Order 
filed.    All  concur. 
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BLOCK  et  al.  ¥.  ROBITSCHER. 

(Supreme  Court,  Appellate  Term,  First  Department    June  S,  1020.) 

Sales  ^^Zi(2) — Correspondence  held  not  to  show  existence  of  sales  contract. 

Where  seller,  In  letter  in  reply  to  buyer's  order,  stipulated  the  price 
and  the  terms  of  sale,  and  three  months  thereafter  wrote  buyer,  express- 
ing doubt  as  to  ability  to  fill  order,  In  yiew  of  burning  of  mill  by  which 
goods  were  to  have  been  manufactured,  there  was  no  contract;  seller's 
letter  in  reply  to  order  constituting  a  counter  offer,  and  the  subsequent 
letter  being  a  withdrawal  thereof. 

Guy,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Solomon  Block  and  another  against  Jonas  B.  Robitscher. 
Judgment  for  plaintiffs  on  verdict  of  jury,  and  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Siegel,  Com  &  Siegel,  of  New  York  City  (Bernard  Steucr,  of  New 
York  City,  of  counsel),  for  appellant. 

Max  L.  Amstein,  of  New  York  City  (Philip  Wolinsky,  of  New 
York  City,  of  counsel),  for  respondents. 

FINCH,  J.  One  question  of  law  is  presented  in  this  case,  namely, 
whether  the  letters,  being  the  exhibits  in  the  case,  make  a  contract. 
Plaintiffs'  Exhibit  1,  being  the  letter  of  June  26,  1916,  states: 

"Please  enter  our  order  for  four  cases  style  1780  as  our  style  26  Balbrlgsau 
underwear,  same  assortment  as  had  this  Reason.  Deli  very — 2  cases  February 
15th,  1  case  March  1st,  and  1  case  April  Ist." 

The  lettef  from  the  defendant  in  answer  states : 

"We  have  your  kind  favor  of  the  26th,  and  appreciate  the  order  you  have 
given  us  for  four  cases  of  style  1780  at  $2  a  dozen ;  terms,  net  10-60  f.  o.  b. 
mUl.  We  will  see  that  the  mUls  make  better  boxes,  and  that  they  come  in 
good  condition." 

The  next  letter  from  the  defendant  was  October  9,  1916,  which 
states : 

"I  regret  to  advise  you  that  the  mUl  making  the  men's  and  boy's  Balbriggan 
underwear,  with  whom  you  have  placed  your  orders  through  us,  has  had  a  fire 
and  has  been  unable  ^to  resume  operation.  However,  if  the  mill  Is  aUle  to  re> 
Bume  its  business,  you  can  rest  assured  that  the  order  you  placed  with  us 
wiU  be  delivered." 

The  next  letter  from  the  plaintiffs  to  the  defendant  was  October 
17,  1916,  and  states: 

"We  note  with  regret  that  your  mill  making  Balbriggan  underwear  that  we 
have  on  order  with  you  has  had  a  fire  and  that  you  are  in  doubt  as  to  your 
ability  to  deliver  our  goods  next  spring.  This  is  a  serious  matter  to  us,  and  as 
we  intrusted  our  order  with  you,  we  hope  you  will  use  every  effort  towards 
the  execution  of  this  order,  or  to  place  our  business  with  other  mills,  that 
we  may  get  delivery  of  our  goods.  We  presume  it  will  be  impossible  for  us  at 
this  time  to  succeed  in  placing  our  order  with  other  mills  for  these  goods,  and 

^=»For  other  cmm  see  same  topic  ft  KEY-NUMBER  In  all  Ker-Numbered  DigeetB  A  Indexes 
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as  our  loss  In  this  regard  will  be  entirely  through  intrusting  our  order  with 

^  you,  you  can  readily  see  that  it  is  reasonable  for  us  to  hold  you  accountable, 

and  to  expect  that  you  will  work  us  out  of  this  diflBculty  somehow  or  other." 

After  this  letter  was  mailed,  the  plaintiflfs  dictated  and  mailed  on 
the  same  day,  October  17th,  the  following: 

"Pursuant  to  ours  of  even  date,  we  will  accept  anything  at  all  in  the  shape 
of  Balbriggan  underwear  that  can  be  deliTered  in  the  same  class  garment  as 
we  have  on  order  with  you,  whether  ribbed  tail  or  hemmed  tail,  back  strap  or 
tape  back.  We  have  this  merchandise  sold,  and  we  are  sure  that,  owing  to 
advanced  prices  to  date,  our  customers  will  hold  us  responsible  for  delivery. 
You  can  ship  us  anything  in  that  class  goods  that  you  think  will  fill  the  bill." 

Respondent  contends  that  the  letter  of  October  9th  was  not  a  with- 
drawal of  the  offer,  and  that  the  second  letter,  mailed  on  October  17th, 
constituted  an  acceptance  of  the  letters  of  June  26th  and  27th.  Pass- 
ing the  question  as  to  whether  the  acceptance  of  an  offer  for  mer- 
chandise made  in  the  ordinary  course  of  business  after  3^  months 
had  elapsed  could  be  said  to  be  within  a  reasonable  time,  still  it 
seems  clear  that  there  was  no  contract  at  all.  The  letter  of  the  de- 
fendant of  June  27th,  answering  the  letter  of  plaintiffs  on  June  26th, 
was  obviously  a  counter  offer,  and  the  letter  of  October  9th  was  a 
withdrawal  of  such  counter  offer.  Said  letter  of  October  9th  was  a 
clear  notification  to  the  plaintiffs  that  any  offer  was  of  necessity  with- 
drawn, because  as  matters  then  stood,  owing  to  a  fire  in  the  mill,  it 
was  impossible  to  fulfill  the  order.  Whether  there  was  hope  of  filling 
the  order  in  the  future  was  in  the  realm  of  uncertainty. 

It  follows  that  the  judgment  should  be  reversed,  with  $30  costs,  and 
the  complaint  dismissed,  with  costs. 

WAGNER,  J.,  concurs. 
GUY,  J.,  dissents. 


MADISON  COSTUME  CO.,  Inc.,  v.  AMEL  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  ld20.) 

Partnership   ^==>216(1) — Judgment  against  partners   cannot   be  sustained, 
without  proof  of  partnership. 

Where  defendants  were  sued  as  partners,  and  the  allegation  In  the 
complaint  as  to  partnership  was  denied,  Judgmenf  for  plaintiff  cannot 
be  sustained,  when  no  evidence  was  adduced  to  prove  the  existence  of  a 
partnership. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Madison  Costume  Company,  Incorporated,  against 
William  B.  Amel  and  others.  From  a  judgment  for  plaintiflF,  de- 
fendants appeal.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1920,  before  BIJUR,  MUI^LAN,  and  WAG- 
NER,  JJ: 
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Max  D.  Steuer,  of  New  York  City  (Milton  S.  Cohn  and  Jerome  A. 
Strauss,  both  of  New  York  City,  of  counsel),  for  appellants. 

Goldstein  &  Goldstein,  of  New  York  City  (Milton  Mayer  and  Good- 
man Block,  both  of  New  York  City,  of  counsel),  for  respondwit. 

PER  CURIAM.  The  defendants  were  sued  as  partners  doing  busi- 
ness under  the  firm  name  of  the  Diamond  Silk  Company.  That  alle- 
gation in  the  complaint  was  denied  by  defendants.  There  was  no 
evidence  adduced  by  plaintiff  to  prove  the  existence  of  a  partnership. 
The  judgment  against  the  defendants  must  therefore  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lants to  abide  the  event. 


KENDRICK  V.  ROLLE. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1020.) 

Ballmeiit  ^=»14<1)— Counterdaim  for  damaice  to  automobUe  re|iaired  by 
plaintiff  held  improperly  disndssed. 

Where  defendant's  automobile  was  damaged  by  the  misplacing  of  the 
self-starter,  and  the  uncontradicted  evidence  showed  tliat  it  was  necessary 
to  remove  the  starter  in  order  to  make  the  repairs  constltnting  the  basis  9f 
plaintUTs  claim,  dismissal  of  defendant's  counterclaim  for  the  damages 
sustained  was  error. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Alfred  R.  Kendrick  against  Edward  F.  RoUe.  From 
judgment  for  plaintiff,  after  trial  without  a  jury,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Benjamin  R.  Buffett,  of  New  York  City,  for  appellant. 
Bernard  J.  Becker,  of  Brooklyn,  for  respondent. 

BIJUR,  J.  Plaintiff,  a  painter,  undertook  to  repaint  defendant's 
automobile  and  to  repair  some  defect  in  the  transmission.  He  em- 
ployed a  few  mechanics,  .who  did  repair  work  on  automobiles.  He 
said  that  the  mechanic — 

"took  that  transmission  down  and  h^d  a  new  band  put  in,  and  also  put  a  new 
pin  in  the  universal.  The  mechanic  did  that.  ♦  ♦  ♦  We  took  the  motor 
down.  We  removed  the  cylinder  blocks,  and  we  had  one  of  the  pistons  welded 
and  put  back." 

He  subsequently  testified,  also,  that  they  ''ground  the  valves."  A 
few  days  later  trouble  developed  in  the  starter,  and  plaintiff  advised 
defendant  to  take  the  car  to  the  makers,  where  it  appeared,  as  tes- 
tified to  by  defendant's  expert,  an  employe  of  the  makers,  that  the 
self-starter  had  not  been  fastened  on  properly;  that  it  was  put  in 
crooked,  and  therefore  jammed  and  broken  some  teeth  on  the  flywheel. 

Defendant  interposed  a  counterclaim  substantially  equivalent  to  the 
balance  retained  by  him  out  of  the  amount  of  plaintiff's  bill  for  the 

■  —  —— ^  m 
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painting  and  repairs.  Plaintiff's  contention,  though  concededly  not 
made  of  his  own  knowledge,  or  that  of  any  witness  he  produced,  was 
that  the  starter  had  not  been  removed  by  him  or  his  mechanics.  De- 
fendant's expert,  in  answer  to  the  question: 

"And  in  taking  down  the  engine  in  this  car  and  doing  the  work  which 
Kendrick  [plaintiff]  said  was  done  on  the  car,  was  it  necessary  to  remoTe  the 
starter?  A.  It  is  necessary  to  remove  the  starter  to  take  the  crank  case  down. 
Q.  In  this  cf[6e  the  starter,  in  your  o];^nion,  was  removed?  A.  It  had  to  be 
remoTed.  *  *  ^  When  the  crank  case  of  the  motor  is  taken  down,  the 
starter  has  to  be  taken  off  to  take  out  bolts  behind  the  starter." 

This  testimony  was  given  by  the  expert,  who  also  actually  did  the 
work  of  repair.  In  face  of  this  uncontradicted  testimony  by  a  man 
of  conceded  expertness,  who  actually  did  the  work,  and  in  the  ab- 
sence of  any  evidence  to  the  contrary,  it  was  established  at  the  trial 
that  defendant's  car  had  been  damaged  by  a  misplacing  of  the  starter, 
which  must  have  been  removed  by  plaintiff's  workmen  when  they 
made  the  repairs  for  which  plaintiff's  bill  was  rendered,  and  to  re- 
cover part  of  which  this  suit  was  brought. 

The  dismissal  of  the  counterclaim  was  therefore  error,  for  which 
the  judgment  must  be  reversed,  and  new  trial  granted,  with  $30  costs 
to  appellant  to  abide  the  eyent    All  concur. 


HAOGAR  et  al.  ▼.  GORAYEB  el  aL 

(Supreme  Ck>nrt,  AppeUate  Term,  Second  Department    April  1, 19%.) 

Appeal  from  Municipal  CJourt,  Borough  of  Brookljm,  First  District 
Action  by  Salim  A.  Haggar  and  Asa  Haggar,  a  partnership  doing  business 
under  the  partnership  name  of  Haggar  Bros.,  against  Asad  S.  (lorayeb  and 
John  Gorayeb  (first  name  "John'*  being  fictitious,  real  first  name  unknown), 
a  partnership  doing  business  under  the  name  of  S.  S.  Gorayeb  &  Bros. 
From  a  judgment  and  order  for  defendants,  plaintUEs  appeaL  JEteversed,  and 
new  trial  granted. 

Henry  Arthur  Smith,  of  Brooklyn,  for  appellants. 
Frank  E.  Johnson,  Jr.,  of  Brooklyn,  for  respondents. 

PER  CURIAM.  Judgment  and  order  reversed,  and  a  new  trial  granted, 
with  $30  costs  to  the  appellants  to  abide  the  event  for  the  error  of  the  trial 
justice  below  in  changing  the  form  of  the  judgment  rendered  by  him  and 
rendering  a  different  and  a  new  judgment,  upon  the  consent  of  the  defendants 
and  over  the  objection  of  the  plaintiffs.  See  Friedlander  v.  Lachman,  Hirsch 
&  Co.,  133  N.  T.  Supp.  1007 ;  Schwartscliild  et  al.  v.  National  Mourning  Goods 
Co.,  167  N.  Y.  Supp.  232 ;  Insky  v.  Chatkoff,  84  N.  T.  Supp.  253 ;  Maohimo- 
witz  V.  Fine  et  al.,  119  N.  Y.  Supp.  666 ;  PubUc  Bank  of  New  York  City  v. 
Birnbaum  et  al.,  117  N.  Y.  Supp.  237 ;  Vitale  v.  Gants.  123  N.  Y.  Supp.  45. 
We  hold  that  the  act  of  the  trial  justice,  in  rendering  the  judgment  as  he  did 
on  December  15,  1019,  was  entirely  legal  and  a  proper  discharge  of  his  judi- 
cial functions  in  connection  with  the  trial.  See  Walrod  v.  Shuler,  2  N.  Y.  134: 
Fish  V.  Emerson,  44  N.  Y.  376;  Dal  ton  ▼.  Loughlin,  4  Abb.  N.  a  19L 
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AUSTIN,  NICHOLS  ft  CO.,  Ine^  ▼•  JOBES  H  aL 

(Supreme  Oonrt,  Appellate  Term,  Second  Department    May  Term,  1920.) 

Courts  ^=^189  (15) —Municipal  Court  Justice  may  order  entry  of  Judgment 
after  time  limited  for  'Vendering^  same. 

Under  Municipal  Court  Code,  |  119,  the  justice,  after  he  has  duly  ren 
dered  his  dedsion  within  14  days,  may  thereafter  cause  it  to  be  fllt^l 
with  the  proper  clerk,  and  if  the  method  adopted  falls  he  may  grant  the 
motion  of  the  prevailing  party  for  an  order  directing  the  clerk  to  enter 
'  the  judgment  and  to  file  copies  of  lost  papers ;  the  "rendering"  of  a 
judgment  not  involving  the  ministerial  act,  which  may  be  performed 
after  the  required  time. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Rendition  of  Judgment.] 

Appeal  from  Municipal  Court,  Borough  of  Brookl)m,  Tliird  Dis- 
trict. 

Action  by  Austin,  Nichols  &  Co.,  Incorporated,  against  Harry  S. 
Jobes  and  Roger  A.  Van  Vechten,  individually  and  as  copartners, 
etc.  From  an  order  denying  plaintiff's  motion  for  an  order  directing 
the  clerk  of  the  Muiucipal  Court  to  file  and  enter  in  his  ofl&ce  the 
judgment  rendered  in  the  action,  and  also  directing  the  clerk  to  file 
copies  of  the  pleadings  and  papers  in  place  of  lost  originals,  plaintiff 
appeals.    Order  reversed,  and  motion  granted. 

Argued  May  term,  1920,  before  CLARK,  KELBY,  and  CROP- 
SEY,  JJ. 

William  N.  Lewis,  of  New  York  City,  for  appellant 
Herbert  A.  O'Brien,  of  Jamaica,  for  respondents, 

KELBY,  J.  The  facts  seem  substantially  undisputed.  The  trial  of 
the  action  was  had  on  June  12th,  in  the  Third  District  Municipal  Court, 
and  was  fully  tried  out  on  the  merits.  No  judgment  having  been  filed, 
defendant  moved,  on  July  31st,  that  the  case  be  placed  on  the  "re- 
served generally"  calendar  as  not  having  been  decided  within  the 
statutory  14  days.  Plaintiff  consented  thereto,  and  the  motion  was 
granted.  Some  months  later  plaintiff's  attorney  learned  from  the  trial 
justice  that  he  had  in  fact  decided  the  case  within  a  few  days  of 
submission,  and  he  thereupon  procured  from  the  trial  justice  the 
following  certificate: 

"I  hereby  certify  that  the  above-en  titled  action  was  tried  before  me  on 
June  12, 1919;  that  on  June  17, 1919,  I  rendered  a  decision  therein,  in  writing, 
substantially  as  follows: 

"  'After  trial  on  the  merits,  I  hereby  find  and  decide  that  plaintiff  Is  entitled 
to  recover  from  defendants  the  sum  of  $335.56,  with  $21.03  interest;  total 
$357.19.  The  defendant,  Roger  A.  Van  Vechten,  not  summoned,  and  the 
clerk  Is  hereby  directed  to  enter  judgment  accordingly.  5  days*  stay  of  execu- 
tion. William  D.  Niper,  Justice. 

"Dated  June  17,  1919. 

"I  further  certify  that  on  said  17th  day  of  June,  1919,  I  delivered  said 
decision,  together  with  the  papers  in  said  action,  to  an  official  connected  with 
the  Sixth  District  Municipal  Court  of  the  City  of  New  York,  Borough  of 
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Brooklyn,  at  laid  court,  with  direction  to  forthwith  transmit  the  same  to 
the  clerk  of  the  Third  District  Municipal  Court,  Borough  of  Brooklyn,  for 
filing  In  his  office,  William  D.  Nlper,  Justice  Municipal  Court.     [Seal.] 

"Dated  Brooklyn,  N.  Y.,  October  2,  1919." 

Upon  the  basis  of  this  certificate,  together  with  certificates  from  the 
clerks  of  the  Sixth  and  the  Third  districts,  establishing  that  the  de- 
cision and  the  papers  had  in  some  way  disappeared,  plaintiff  made  the 
motion  now  before  the  court.  The  whole  matter  was  referred  to  the 
trial  justice,  who  denied  both  motions,  with  a  memorandum  as  foUoyvs, 
indorsed  on  the  papers : 

"The  foregoing  denial  of  this  motion  Is  made  solely  upon  the  ground  that 
there  is  no  proof  of  the  actual  filing  of  the  decision  In  the  office  of  the  clerk 
of  the  Third  district." 

The  brief  of  the  respondents  on  this  appeal  seeks  to  sustain  this 
result  by  a  narrow  examination  of  the  justice's  certificate,  criticizing 
it  as  vagfue  in  its  reference  to  the  unnamed  "official"  of  the  Sixth 
District  Court,  and  asserting  tfiat  a  delivery  only  to  the  clerk  of  the 
Third  district  would  be  effectual  to  give  it  validity  for  filing.  I  think 
that  the  clear  recollection  of  the  justice  that  he  did  decide  ^the  case 
within  the  proper  time  should  be  allowed  to  prfevail  over  such  objec- 
tions, if  that  may  legally  be  done,  instead  of  approving  the  waste  of 
time  and  money  of  a  new  trial. 

Section  119  of  the  Municipal  Court  Code  (Laws  1915,  c.  279) 
states  that  "the  court  must  render  judgment  within  fourteen  days," 
and  "if  no  decision  is  rendered  within  the  time  thus  limited"  it  is 
provided  that  the  case  goes  back  to  the  calendar.  Appellant  points 
out  the  language  of  the  section  as  above,  and  cites  authorities  to  the 
effect  that,  where  a  decision  has  in  fact  been  "rendered"  within  the 
due  time,  there  is  no  requirement  that  the  justice  is  himself  to  per- 
sonally file  it,  and  that  fiUng  is  a  ministerial  thing,  which  the  clerk 
may  attend  to  even  after  the  14-day  period.  It  seems  obvious  enough 
that  the  object  of  the  14-day  limitation  is  not  to  secure  promptness 
in  filing  but  to  secure  promptness  in  decision  before  the  judicial  recol- 
lection may  become  impaired  by  delay.  The  justice,  after  he  has  duly 
^'rendered"  his  decision,  is  free  to  adopt  any  customary,  or  reasonable, 
or  practicable  method  of  securing  its  delivery  to  the  proper  clerk,  and 
if,  by  some  mischance,  the  method  adopted  goes  awry,  he  has  power 
necessarily  to  repair  the  defect  in  furtherance  of  justice  and  in  de- 
feat of  delay  as  may  be  needed.  The  recent  case  of  Haggar  v.  Gor- 
ayeb,  182  N.  Y.  Supp.  776,  decided  by  this  court  in  March,  1920,  is 
in  point.  There  this  court  followed  the  decision  in  the  case  of  Fish 
v.  Emerson,  44  N.  Y.  376,  which  held : 

"The  act  of  rendering  judgment  by  the  justice  Is  judicial ;  that  of  entering 
it  In  his  docket  Is  ministerial.  The  judicial  functions  of  the  justice  are  com- 
pleted when  he  has  rendered  his  judgment.  ♦  ♦  *  I  am  unable  to  find  any 
principle  of  law  requiring  us  to  hold  that  the  omission  to  docket  must  Inflict 
a  penalty  upon  the  plaintiff.     ♦     ♦     ♦  " 

The  order  appealed  from  is  therefore  reversed,  and  the  motion  is 
granted. 

CLARK  and  CROPSEY,  JJ.,  concur. 
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(Ill  Misc.  Rep.  235) 

MACHER  y.  GRUBER 

(Supreme  Court,  Trial  Term,  New  York  County.    March,  1020.) 

Husband  and  wife  <@=^I38 (3)— Husband  held  to  have  no  power  to  make  check 
for  purchase  of  property  in  wife's  name. 

Where  defendant's  husband  managed  the  business,  which  she  had  con- 
ducted under  the  name  and  style  of  "Russian  Liquor  Company,"  under  a 
power  of  attorney  authorizing  him  to  draw,  accept,  make,  indorse,  and 
negotiate  notes,  checks,  etc.,  executed  solely  to  protect  the  bank  in  which 
defendant  had  an  account,  his  check,  signed  "Russian  Liquor  Ck>.,'|  and 
with  defendant's  name,  given  as  a  deposit  on  a  contract  made  by  him  in 
her  name  to  purchase  realty,  was  not  binding  upon  her. 

Action  by  Robert  J.  Mocher  against  Annie  Gruber,  trading  under 
the  firm  name  of  the  Russian  Liquor  Company.  Judgment  for  defend- 
ant. 

Henry  S.  Cook,  of  New  York  City,  for  plaintiff. 

Abraham  Brill,  of  New  York  City,  for  defendant. 

GREENBAUM,  J.  The  plaintiff  sues  to  recover  the  sum  of  $2,000 
upon  a  check  signed  "Russian  Liquor  Co.,  A.  Gruber."  The  check 
was  given  to  plaintiff  as  a  deposit  upon  a  contract  which  he  made  with 
the  defendant's  husband  in  her  name  for  the  purcliase  of  certain  real 
estate  for  the  consideration  of  $60,(XX).  As  soon  as  the  defendant 
learned  of  the  making  of  the  contract  she  stopped  payment  of  the 
check.  The  evidence  is  that  defendant's  husband  was  empowered  to 
manage  the  wine  and  liquor  business,  which  she  conducted  under  the 
name  and  style  of  the  ''Russian  Liquor  Company."  In  that  connection 
defendant  lodged  with  the  bank  upon  which  the  check  in  question 
was  drawn  a  power  of  attorney,  which  conferred  upon  her  husband 
the  authority  "to  draw,  accept,  make,  indorse,  negotiate,  and  dispose 
of  all  or  any  bills  of  exchange,  promissory  notes,  checks,  and  orders, 
for  the  payment  of  money."  There  is  no  suggestion  in  the  power  of 
authority  to  purchase  any  property  in  behalf  of  the  principal.  The  at- 
torney's power  to  manage  defendant's  liquor  business  was  oral.  There 
is  nq  proof  that  he  had  ever  been  authorized  to  purchase  any  real  es- 
tate on  her  behalf. 

When  defendant  accepted  the  check,  he  knew  nothing  of  the  power 
of  attorney  deposited  in  the  bank.  He  may,  perhaps,  have  been  war- 
ranted in  inferring  that  the  defendant's  husband  had  power  to  draw 
the  check  from  the  circumstance  that  he  signed  it.  Whether  he  knew 
that  the  name  "A.  Gruber"  meant  defendant  was  not  disclosed.  He 
was,  however,  put  upon  his  guard,  from  the  signature  to  the  check, 
that  the  account  against  which  it  was  drawn  related  to  the  "Russian 
Liquor  Company,"  a  liquor  concern  which  was  not  likely  to  be  engaged 
in  the  purchase  of  real  estate  unrelated  to  its  business.  It  is  evident 
that  in  accepting  the  check  the  plaintiff  could  not  have  relied  upon  the 
fact  that,  because  defendant's  husband  signed  it,  power  had  been 
conferred  upon  him  to  execute  a  contract  in  her  behalf  to  purchase 
real  estate.    Unless  the  power  of  attorney  actually  vested  such  poweP 
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in  him,  the  defendant  is  not  liable  for  his  act.  Lesem  v.  Mutual  Fire 
Ins.  Co.,  164  App.  Div.  507,  509,  149  N.  Y.  Supp.  559.  The  power 
of  attorney  was  executed  for  the  sole  protection  of  the  bank  in 
which  defendant  had  an  account,  and  for  no  other  purpose.  There 
is  no  expression  in  the  instrument  which  conferred  the  power  to  buy 
property.  It  follows  that  the  check  was  given  without  consideration, 
and  that  it  is  not  binding  upon  the  defendant. 

The  case  of  Keyes  v.  Metropolitan  Trust  Co.,  220  N.  Y.  237,  115 
N.  E.  455,  relied  upon  by  plaintiff,  is  inapplicable  to  the  facts  in  the 
present  case.  The  court  in  its  opinion  stated  (220  N.  Y.  at  page  240, 
115  N.  E.  456)  that  the  language  of  the  power  of  attorney  under  re- 
view, in  conferring  upon  the  attorney  "the  entire  management  of  his 
estate,  *  *  *  necessarily  implied  the  power  to  invest  the  pro- 
ceeds."   There  must  be  judgment  for  the  defendant. 

Judgment  for  defendant. 


(192  App.  Div.  426) 

In  re  ATKINSON'S  ADM*R. 

(Supreme  Conrt,  Appellate  Division,  Second  Department     Jnae  11,  1920.) 

1.  Witnesses  <&=>159(7)^Admltilstnitor  caimot  testify  to  gift  from  deeedent. 

Under  Code,  §  829,  an  admlniBtrator,  proceeding  for  Judicial  settle- 
ment of  his  account,  cannot  assert  a  claim  adverse  to  the  estate  by  testi- 
fying as  to  a  gift  Inter  vivos  by  decedent  of  certain  bonds  to  him. 

2.  Appeal  and  error  (&^805— Abandoned  appeiri  dismissed. 

An  appeal  abandoned,  and  not  argued,  wiU  be  dismissed. 

Appeal  from  Surrogate's  Court,  Kings  Coimty. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Paul  R. 
Atkinson,  as  administrator  of  Eldridge  C.  Atkinson,  deceased.  From 
parts  of  a  decree  of  the  Surrogate's  Court,  Paul  R.  Atkinson,  on  the 
one  hand,  and  Maurice  B.  Atkinson,  administrator,  etc.,  and  others, 
on  the  other  hand,  appeal.    Decree,  so  far  as  appealed  from,  affirmed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  KELLY,  and 
JAYCOX,  JJ. 

Frank  E.  Johnson,  Jr.,  of  Brooklyn  (Meier  Steinbrink  and  Hunter 
L.  Delatour,  both  of  Brooklyn,  on  the  brief),  for  appellant  Paul  R. 
Atkinson. 

Frank  W.  Burr,  of  New  York  City,  for  appellant  Maurice  B.  At- 
kinson. 

Robert  Strange,  of  New  York  City  (Frank  Clayton  Myers,  of 
New  York  City,  on  the  brief),  for  appellants  Waterman  and  Spencer. 

KELLY,  J.  Prior  to  this  accounting  proceeding,  an  application  was 
•  made  by  the  respondent  Maurice  B.  Atkinson,  administrator,  to  form- 
er Surrogate  Ketcham,  for  the  removal  of  Paul  R.  Atkinson,  his  co- 
administrator, upon  the  ground  that  he  was  "concealing  assets  of  the 
decedent,  with  the  result  that  a  decree  was  made  denying  the  appli- 
cation, but  directing  tlie  administrator  Paul  to  file  his  account  with  a 
petition  for  settlement.    The  account  was  thereupon  filed  and  citation 
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issued  to  the  next  of  kin,  who  filed  objections  which  were  substan- 
tially the  same  as  those  presented  upon  the  application  for  removal. 
To  avoid  the  retaking  of  the  testimony  in  that  proceeding,  the  parties 
stipulated  that  the  record  and  exhibits  in  the  removal  proceeding 
might  be  offered  in  evidence  in  the  present  accounting  proceeding  with 
the  same  force  and  effect  as  if  originally  offered  therein,  subject,^  how-, 
ever,  to  any  objections  now  appearing  in  the* record,  or  agreed  upon 
by  counsel  and  inserted  in  the  original  record ;  all  such  objections  to 
be  considered  as  objections  taken  in  the  accounting  proceeding. 

The  proceedings  rcsidting  in  the  decree  now  appealed  from  are 
therefore  the  previous  record  before  former  Siu*rogate  Ketcham,  with 
certain  additional  objections  to  evidence  noted.  This  was  presented 
to  Surrogate  Wingate,  who  made  the  decree  now  before  this  court  for 
review.  In  passing  upon  the  objections  he  excluded  all  evidence  of  the 
accounting  administrator  as  to  personal  transactions  with  the  decedent, 
upon  objections  made  by  the  next  of  kin,  under  Code  of  Civil  Proce- 
dure, §  829.  It  appears  that  this  evidence,  now  excluded,  was  admit- 
ted on  the  hearing  of  the  original  application  for  removal,  over  the 
objection  of  the  opposing  party  in  that  proceeding,  the  coadministrator ; 
the  surrc^te  holding  that  the  event  was  the  question  whether  or  not 
the  administrator  Paul  should  retain  his  office,  and  that  he  was  not 
testifying  in  his  own  behalf  and  interest  against  the  estate  of  the  de- 
cedent The  evidence  having  been  declared  competent,  the  coadmin- 
istrator Maurice,  one  of  the  objecting  parties  in  the  second  proceed- 
ing now  before  this  court,  cross-examined  his  brother  Paul  before 
Surrogate  Ketcham  to  some  extent  regarding  the  personal  transactions 
so  allowed. 

It  is  claimed  here  that  such  cross-examination  prevents  the  respond- 
ents next  of  kin  from  interposing  the  objection  under  section  829, 
because,  it  is  said,  the  door  to  such  evidence  has  been  opened  by  such 
cross-examination.  But  the  surrogate  held,  in  effect,  that  in  this  ac- 
counting proceeding  Paul  R.  Atkinson,  as  a  witness  in  his  own  be- 
half and  interest,  was  barred  by  the  provisions  of  section  829  of 
the  Code  from  testifying  to  personal  transactions  and  conversations 
with  the  decedent,  in  the  effort  to  prove  that  certain  securities  claimed 
as  his  own  were  given  to  him  by  the  decedent  in  his  lifetime. 

There  was  evidence  in  this  proceeding,  uncontradicted,  that  the 
securities  in  question  were  in  fact  purchased  with  the  money  of  the 
decedent,  and  that,  while  the  appellant  Paul  had  them  in  his  posses- 
sion, the  dividends  on  the  stock  and  the  interest  on  the  bonds  were 
paid  to  the  decedent,  and  as  to  the  interest  coupons  detached  from 
eight  bonds  in  possession  of  Paul,  and  deposited  for  collection  by  him 
every  six  months,  he  stated  in  the  declaration  required  by  the  federal 
income  tax  authorities  that  the  decedent  was  the  owner  of  three- 
eighths  interest  in  the  coupons;  i.  e.,  the  coupons  coming  from  three 
of  the  bonds,  which  are  the  three  bonds  surcharged  against  the  ap- 
pellant by  the  decree.  There  was  other  evidence  of  declarations  by 
the  appellant  that  the  decedent  was  in  fact  the  owner  of  the  securities. 
The  decedent  was  a  brother  of  Paul  and  Maurice  and  a  half-brother 
of  the  other  respondents. 
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[1]  On  the  question  of  the  admissibility  of  Paul's  evidence  on  this 
accounting,  we  have  the  fact  that  Maurice,  as  coadministrator,  and 
the  three  sisters,  are  seeking  to  recover  these  securities  for  the  estate. 
Paul  concedes  that  the  money  which  purchased  the  securities  was  the 
money^of  his  deceased  brother.  The  fact  of  the  payment  of  dividends 
and  interest  to  the  decedent  to  the  date  of  his  death  is  not  in  dis- 
pute, and  the  declarations  of  Paul  as  to  his  brother's  ownership  on 
the  income  tax  deposit  slips  are  produced  before  the  court.  Paul 
seeks  to  establish  a  gift  inter  vivos,  by  his  own  testimony  that  the 
decedent  gave  the  securities  to  him.  Whatever  may  have  been  his 
status  before  Surrogate  Ketcham  in  the  original  proceeding,  it  would 
appear  that  he  is  now  asserting  a  claim  adverse  to  the  estate,  and  seeks 
to  support  it  by  his  own  evidence  as  to  personal  transactions  with 
the  deceased.  This  he  cannot  do  under  the  prohibition  in  section  829 
of  the  Code.  The  cross-examination  of  Paul  before  Surrogate  Ketch- 
am,  necessitated  by  the  allowance  of  such  evidence  in  that  proceed- 
ing, cannot  be  availed  of  as  removing  the  bar,  imder  the  stipulation 
of  the  parties,  where  a  clear  case  for  its  rejection  is  made  out.  This 
evidence  being  excluded,  there  was  no  issue  as  to  the  ownership  of 
the  securities  with  which  the  appellant  has  been  surcharged. 

[2]  Maurice  Atkinson  and  his  sisters  appealed  from  the  surro- 
gate's decree  in  so  far  as  it  granted  an  allowance  of  counsel  fees  to  the 
administrator  Paul  in  the  removal  proceeding,  but  this  appeal  was 
abandoned,  and  was  not  argued  before  this  court.  It  is  therefore  dis- 
missed, without  costs. 

Decree  of  the  Surrogate's  Court  of  Kings  County,  so  far  as  ap- 
pealed from,  affirmed,  with  one  bill  of  costs  to  respondents  Maurice 
Atkinson,  administrator.  Rose  S.  Marston,  Mary  J.  Waterman,  and 
Grace  A.  Spencer,  to  be  paid  from  the  estate.    All  concur. 


(191  App.  Div.  875) 

PEOPLE  V.  WAN8KER. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  21,  1920.) 

1.  Criminal  law  <9='419,  420(6)»Declaration8  of  deceased  before  eriniie  held 

inadmissiUe. 

Testimony  ^s  to  declarations  of  deceased,  several  days  before  killing, 
tliat  defendant  was  a  desperate  VFoman,  and  that  lie  was  afraid  of  her, 
were  hearsay  and  inadmissible. 

2.  Criminal  law  ^»366 (2)— Declarations  of  deceased  before  killing  held  not 

res  gestae. 

Declarations  of  deceased,  several  days  before  he  was  killed  by  ac- 
cused, that  accused  was  a  desperate  woman,  and  that  he  was  afraid  of 
her,  were  not  admissible  as  a  part  of  the  res  gestae  in  a  prosecution  for 
homicide. 

3.  Homicide  <&=»192— When  character  of  deceased  has  been  proved*  defend- 

ant's character  admissible. 

When  the  plea  is  self-defense,  and  the  defendant  has  been  permitted 
to  offer  evidence  as  to  the  character  of  the  alleged  aggressor,  or  the  traits 
of  violence  natural  to  the  aggression,  the  prosecution  may  offer  like  evi- 
dence concerning  defendant  in  rebuttal. 
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4.  Homielde  ^»103(1)— Indecent  asiaolt  on  accused  nd«ed  no  iMoe  m  to 
cbarocter  of  deceased. 

;(n  a  bomlcide  case,  testimony  of  defendant  that  deceased  had  made 
an  attack  upon  her,  and  that  she  fired  in  defense  of  her  chastity,  did  not 
make  an  issue  as  to  the  character  or  reputation  of  the  deceased,  which 
would  warrant  the  state  in  introducing  character  evidence  concerning 
accused  in  rehuttal. 
6.  Homldde  <®=»163(1)— Declarations  of  decedent  not  evidence  of  character 
of  defendant. 

Declarations  of  decedent,  severfel  days  before  being  killed,  that  defend- 
ant was  a  desperate  woman,  and  that  he  was  afraid  of  her,  because  she 
.    was  likely  to  do  almost  anything,  could  not  be  regarded  as  eyldence  as  to 
the  character  of  the  defendant. 

6,  Witnesses  ^$=^337 (2)— Defendant  did  not  put  general  character  in  issue  by 

taking  witness  stand. 

By  taking  the  witness  stand,  accused  subjected  herself  to  attack  upon 
her  credll)illty,  but  did  not  put  her  general  character  In  issue. 

7.  Homicide  <Ss>16S(l)— Defendant,  testifying  that  she  shot  deceased  in  de- 

fense of  iier  diastity,  did  not  put  her  character  in  issue. 

In  a  homicide  case,  where  defendant  testified  that  she  shot  deceased  in 
defense  of  her  cliastity,  she  did  not  thereby  put  her  general  character  in 
issue,  so  as  to  give  the  state  the  right  to  introduce  character  evidence  in 
rebuttal. 

Appeal  from  Trial  Term,  Kings  County. 

Rebecca  Wansker  was  convicted  of  first  degree  manslaughter,  and 
appeals.    Reversed,  and  new  trial  granted. 

See,  also,  108  Misc.  Rep.  84,  177  N.  Y.  Supp.  295. 

Defendant  appeals  from  a  judgment  rendered ,  June  5,  1919,  convicting 
appellant  of  the  crime  of  manslaughter  in  the  first  degree,  upon  an  indict- 
ment charging  murder  in  the  first  degree,  for  shooting  and  killiiig  Samuel 
Silverberg  with  a  revolver  on  April  7,  1919.  The  appellant,  Mrs.  Bebecca 
Wansker,  44  years  old,  owned  a  house  at  Coney  Island,  which  she  had 
leased  to  Silverberg,  the  deceased,  reserving  the  right  to  occupy  certain 
rooms  during  the  winter  months.  Disputes  between  them  arose  during  the 
1918  occupation.  On  March  3,  19ll9,  about  a  month  before  the  killing,  Sil- 
verberg tried  to  reoccupy  the  leased  premises.  There  was  a  refusal  to  let 
him  enter,  so  that  he  resorted  to  police  aid  to  obtain  admission.  He  con- 
tinued to  live  in  this  house,  with  the  defei^dant  occupying  certain  rooms, 
but  there  were  proceedings  to  dispossess  one  another. 

The  fatal  affray  started  at  the  bathroom  entrance.  The  prosecution 
showed  that,  as  Silverberg  came  into  the  hallway,  appellant  fired  at  him  a 
revolving  pistol  which  she  carried  on  her  person.  It  is  not  disputed  that 
her  second  shot  pierced  the  heart,  causing  Silverberg's  death.  Appellant's 
plea  was  self-defense;  that  she  was  defending  her  chastity.  Her  version 
was  that,  when  Silverberg  attempted  to  assault  her  by  the  bathroom  door, 
she  fired  twice  in  resisting  him.  A  certificate  of  reasonable  doubt  was 
granted  (108  Misc.  Rep.  84,  177  N.  Y.  Supp.  295),  but  appellant  could  not 
give  the  bail  required,  and  so  remained  in  prison. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

Joseph  A.  Firpo,  of  Brooklyn,  for  appellant. 
Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  E.  Lewis, 
Dist.  Atty.,  of  Brookl3m,  on  the  brief),  for  the  People. 

JENKS,  P.  J.  The  defendant,  a  woman  44  years  old,  was  tried 
upon  an  indictment  for  murder  in  the  first  degree  for  shooting  Silver- 
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berg  to  death  on  April  7,  1919,  and  was-  convicted  of  manslaughter. 
Her  plea  was  self-defense.  She  testified  that,  as  she  went  to  the  bath- 
room common  to  the  house  where  she  and  Silverberg  lived,  Silverberg 
attempted  to  force  her  to  an  act  of  sexual  intercourse,  she  resisted, 
and  in  the  struggle  she  fired  the  fatal  shot  from  a  revolving  pistol 
which  she  carried  on  her  person.  The  people  called  Gussie  Tonjes 
as  a  witness  in  rebuttal.  She  testified  that  on  or  about  April  5,  1919, 
she  talked  with  Silverberg,  the  deceased,  in  her  shop  in  the  borough 
of  the  Bronx,  but  the  defendant  was  not  present. 

"Q.  What  did  Mr.  Silverberg  say  to  you?  A.  He  asked  me  to  come  out 
and  live  with  him  for  a  few  days;  it  wouldn't  cost  me  anything,  because 
his  landlady  expects  to  move  out,  and  to  be  snre  that  will  get  nothing  on 
him,  I  should  be  there  to  testify  in  case  she  would  try  anything  against 
him,  because  she  is  always  trying  to  frame  him  up ;  and  I  told  him  that  I  will 
be  out  there  Sunday — that  will  be  April  6th — because  I  am  going  to  a  welcome 
home  party,  and  I  wiU  come  over  to  see  them;  so  I  did.  Q.  Just  the  con- 
versation between  you  and  him.  A.  Well,  he  told  me  that  Mrs.  Wansker, 
his  landlady  [the  defendant],  expects  to  move  out  Tuesday,  and  that  he 
wishes  that  I  will  come  out  and  only  stay  for  a  couple  of  days  with  him, 
until  she  is  out  of  the  house,  because  she  is  a  desperate  woman,  and  he  Is 
afraid  of  her,  because  she  is  liable  to  do  most  anything." 

This  testimony  had  been  met  by  objection,  exception,  motion  to 
strike  out,  and  exception.  I  think  that  the  admission  of  this  testimony 
of  the  statements  of  the  deceased  was  error. 

[1,2]  1.  The  statements  were  not  evidence.  They  were  hearsay, 
and  were  not  within  any  of  the  exceptions  to  the  rule  against  hearsay. 
Of  course,  the  statements  were  not  a  dying  declaration,  because  they 
were  made  two  days  before  the  homicide.  The  statements  were  not  the 
declarations  of  a  party. 

"The  person  Injured,  or  the  acting  prosecutor,  is  not  a  party;  therefore 
his  utterances  out  of  court  are  hearsay.  He  may  be  called  as  a  witness, 
whereon,  if  his  testimony  differs  from  his  declarations  in  pais,  they  may  be 
shown  to  discredit  him.  If  he  fs  dead,  the  evidence  is  lost,  the  same  as 
when  any  other  witness  dies."  Bishop's  New  Criminal  Procedure,  vol.  2, 
p.  928. 

The  principle  of  res  gestae  did  not  apply.  The  character  of  the  de- 
ceased was  no  part  of  the  res  gestae.  Greenleaf  on  Evidence  ( 15th  Ed.) 
vol.  3,  §  27.  Further,  the  words  neither  explained  nor  accompanied 
any  act  which  was  related  to  the  defendant.  Greenleaf  on  Evidence 
(ISth  Ed.)  vol,  1,  §  108.    In  the  note  to  this  section  it  is  said: 

"It  follows  that,  If  there  Is  no  act  with  which  the  declaration  can  be  con- 
nected, they  are  not  admissible." 

See,  too,  Tilson  v.  Terwilliger,  56  N.  Y.  273,  277. 
In  Underbill  on  Criminal  Evidence,  §  330,  it  is  said: 

"But  declarations  prior  to  the  crime,  forming  no  part  of  the  res  gestse  of 
a  relevant  act  and  not  communicated  to  the  accused,  or,  if  known  to  him, 
not  acquiesced  in,  or  statements  and  accusations  by  deceased  which  are 
narrative  in  their  form  and  character,  and  inadmissible  as  dying  declara- 
tions, are  generally  rejected." 
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Wharton  on  Criminal  Evidence  (10th  Ed.,  Hilton)  §  225,  after 
stating  the  principle,  writes : 

*'Uence,  on  an  indictment  for  murder,  *  *  *  declarations  of  deceased 
before  Ms  death  that  he  was  about  to  disappear,  or  that  he  expected  vio- 
lenoe,    *    *    *    are  inadmissible." 

See,  too,  Cheek  v.  State,  35  Ind.  492,  and  authorities  cited. 

Aside  from  being  naked  words,  the  statements  are  not  related  to  the 
homicide.  Montag  v.  People,  141  111.  75,  30  N.  E.  337;  Weyrich  v. 
People,  89  111.  90,  and  cases  cited. 

[3,4]  2.  Even  if  the  testimony  as  to  these  declarations  was  evi- 
dence, the  evidence  was  not  admissible  in  this  case.  It  was  offered 
and  received  in  rebuttal.  When  the  plea  is  self-defense,  and  the  de- 
fendant has  been  permitted  to  offer  evidence  as  to  the  character  of 
the  alleged  aggressor  for  violence,  or  the  traits  of  violence  natural  to 
the  aggression,  under  the  rule  of  People  v.  Rodawald,  177  N.  Y. 
408-423,  70  N.  E.  1,  then  the  prosecution  may  offer  like  evidence  in 
rebuttal.  But  the  defendant  had  not  made  an  issue  as  to  the  character 
or  reputation  of  the  deceased,  either  because  she  had  testified  to  the 
violent  act,  which  she  resisted,  or  by  the  offer  of  any  evidence  as  to 
the  reputation  or  character  of  the  deceased.  Hence  there  was  no 
issue  tihat  made  the  evidence  in  question  admissible  as  rebuttal,  and 
it  was  not  admissible  as  part  of  the  people's  case.  See  Wigmore  on 
Evidence,  §§  59,  890,  891,  925;  Kelly  v.  People,  229  HI.  81,  83,  et 
seq.,  86,  82  N.  E.  198,  12  L.  R.  A.  (N.  S.)  1169,  11  Ann.  Cas.  226; 
Ben  V.  State,  37  Ala.  103 ;  Pound  v.  State  of  Ga.,  43  Ga.  88;  Thomas 
v.  People,  67  N.  Y.  223,  224;  People  v.  Carlton,  57  Cal.  85,  40  Am. 
Rep.  112;  State  v.  Eddon,  8  Wash.  292,  36  Pac.  139;  People  v. 
Powell,  87  Cal.  362,  25  Pac.  481,  11  L.  R.  A.  75 ;  State  v.Chaffin,  56 
•S.  C.  434,  33  S.  E.  454.  See,  too,'People  v,  Webster,  139  N.  Y.  81, 
82,  34  N.  E.  730. 

This  principle  is  not  departed  from  in  People  v.  Gallagher,  75  App. 
Div.  39,  78  N.  Y.  Supp.  5,  affirmed  174  N.  Y.  505,  66  N.  E.  1113,  but 
is  recognized.  For  the  court  in  that  case,  although  saying  that  the  de- 
fense had  not  offered  evidence  of  the  general  reputation  of  the  de- 
ceased, did  say  that  by  various  kinds  of  evidence  the  defense  had 
sought  to  show  that  the  deceased  was  of  *'a  quarrelsome,  morose,  ir- 
ritable, vindictive  disposition,  and  subject  to  violent  outbursts  of 
temper,  and  the  making  of  threats  against  the  defendant."  Thus  the 
defendant  by  evidence  had  raised  the  issue  that  justified  the  rebuttal. 

3.  I  think  that  Burke  v.  People,  4  Him,  481,  is  authority.  Burke 
was  on  trial  for  mayhem  committed  upon  McLaughlin  in  a  grogshop. 
The  complainant,  from  some  fancied  danger  from  tlie  defendant,  had 
tried  to  borrow  a  pistol  and  an  ice  pick.  The  distiict  attorney  asked 
the  bartender  of  the  grogshop : 

*^Do  you  remember  what  McLaughUn  said  about  Burke's  coming  into  the 
store?  A.  Yes,  sir;  he  told  me,  when  I  wanted  him  to  go  and  sit  down 
and  go  to  sleep,  that  he  was  afraid  Burke  would  come  in  and  beat  him." 

The  court  (Davis,  P.  J.,  and  Daniels  and  Brady,  JJ.),  said,  per 
Brad)^  J.: 

182  N.Y.S.--50 
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"Upon  the  erceptions  thus  stated  the  appeal  in  this  matter  depends.  In 
reference  to  the  first,  it  may  be  said  that  the  statement  of  the  c(Mnplainant 
before  the  occurrence,  when  the  prisoner  was  not  present,  was  not  admis- 
sible..  It  is  not  necessary  to  cite  authorities  for  a  rule  so  well  established 
by  the  law  of  evidence.  •  •  •  The  statement  was  injurious  to  the  de- 
fense of  the  prisoner,  because  he  claimed  to  have  acted  in  self-protection ; 
and  the  effect  of  it  was  to  make  the  prisoner  the  aggressor,  and  to  put  the 
complainant  in  fear  of  bodily  harm,  thus  justifying  his  resort  to  the  poker, 
when  he  could  get  neither  pistol  nor  ice  pick,  when,  on  his  own  testimony, 
there  was  nothing  from  which  he  was  authorized  to  draw  the  conclusion 
that  the  prisoner  meant  to  assail  him  in  such  way  as  to  put  him  in  any 
jeopardy." 

[5-7]  4.  Such  declarations  could  not  be  regarded  as  evidence  as  to 
the  character  of  the  defendant.  Weyrich  v.  People,  89  111.  97.  By 
taking  the  witness  stand  the  defendant  subjected  herself  to  attack  upon 
her  credibility,  but  did  not  put  her  general  character  in  issue,  nor  had 
she  done  so  by  testifying  to  the  act  of  violence  incidental  to  the  fatality. 
Authorities  supra.  Therefore  even  evidence  against  the  character  of 
defendant  was  not  admissible  on  the  part  of  the  prosecution.  See 
People  V.  Lingley,  207  N.  Y.  406,  101  N.  E.  170,  46  L.  R.  A.  (N.  S.) 
342,  Ann.  Cas.  1913D,  403;  People  v.  Richardson,  222  N.  Y.  103- 
107,  118  N.  E.  514. 

The  danger  of  recognition  of  such  naked  self-serving  declarations 
is  obvious.  Fabrication  of  "evidence"  of  this  kind  presents  little  diffi- 
culty. I  cannot  think  that  the  admission  of  this  testimony  was  negli- 
gible. The  instance  is  not  isolated,  for  two  other  witnesses,  Messinger 
and  King,  were  allowed  to  give  like  testimony.  There  were  no  eye- 
witnesses to  the  homicide.  The  defendant  had  testified  to  an  attempt- 
ed act  of  violence  little  less  than  murder.  She  was  entitled  to  be  tried 
upon  the  evidence,  and  yet  the  jury  were  in  effect  informed  that  there 
was  evidence  that  the  state  of  the  deceased  was  fear  of  his  life  at  her 
Hands,  as  a  desperate  woman  who  would  stop  at  nothing. 

It  seems  to  me  that  the  error  was  capital  (People  v.  Richardson, 
supra,  222  N.  Y.  107,  118  N.  E.  514),  and  that  we  should  reverse  the 
judgment  and  grant  a  new  trial.    All  concur. 


DELK  REALTY  CORPORATION  v.  RIIBIN  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department,  June  3,  1020.) 

1.  Frauds,  statute  of  ^=^102 — ^Agent's  authority  to  sign  eontraet  or  lease  for 

more  than  one  year  need  not  be  in  writing. 

Under  Real  Property  Law,  §  259,  requiring  eontraet  for  sale  or  for  the 
leasing  of  real  property  for  a  longer  period  than  one\vear  to  be  in  writing, 
signed  by  lessor  or  grantor,  or  lawfully  authorized  agent,  the  agent's 
authority  need  not  be  in  writing,  but  may  be  conferred  in  accordance  with 
the  general  law  of  agency. 

2.  Frauds,  statute  of  ^^WSt — ^Letter  from  landlord's  agent  held  a  soffldent 

written  memorandum  of  lease. 

Though  landlord  failed  to  sign  lease  for  two-year  term,  as  required  by 
Real  Property  Law,  §  242,  a  letter  written  by  landlord's  agent,  authoriz- 
ed to  make  leases,  to  the  landlord's  attorneys  stating  tliat  such  lease 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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had  been  entered  Into,  was  sufficient  to  satisfy  section  259,  requiring  such 
lease,  or  note  or  memorandum  thereof,  to  be  in  writing,  subscribed  by 
lessor  or  lawfully  authorized  agent. 

3.  Landlord  arid  tenant  ^=^72— Lease  signed  by  lessees  sufficient  to  specifjr 

term  for  two  years. 

Two-year  term  lease,  signed  by  lessees,  but  not  lessor,  held  suffldent 
to  provide  for  a  tw9-year  term,  under  Real  Property  Law,  §  232,  as 
amended  in  1918  (Laws  1018,  c.  303),  providing  that  an  agreement  for 
the  occupation  of  real  estate  in  the  city  of  New  York  shall  create  a 
tenancy  from  month  to  month,  unless  the  duration  of  the  occupation 
shall  be  specified  in  writing  by  the  parties  thereto ;  the  duration  of  the 
occupation  being  specified  in  writing  by  lessor  by  preparation  of  the  writ- 
ten lease  and  presentation  thereof  to  lessees,  and  by  lessees  by  their  sig- 
nature thereto. 

4.  Landlord  and  tenant  ^=^98(1)— Possession  under  valid  two-year  term 

contract  good  defense  in  summary  proceeding,  thou^  landlord  had  not 


Though  lessees  were  in  possession  under  a  valid  contract  for  two  years 
but  had  no  lease  with  lessor  because  of  want  of  lessor's  signature  thereto, 
under  Code  Civ.  Proc.  §  2244,  such  contract  was  a  good  defense  in  land- 
lord's summary  proceeding  for  possession,  though  it  did  not  entitle  les- 
sees to  affirmative  relief  by  way  of  specific  ];>erformance. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Summary  proceedings  by  the  Delk  Realty  Corporation,  landlord, 
against  Morris  Rubin  and  others,  Alexander  Holt,  and  Jacob  Badish, 
undertenants.  From  final  (Jrder  on  a  verdict  for  Badish  and  Holt, 
undertenants,  the  landlord  appeals.    Affirmed. 

Argued  AprU  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Samuel  Horowitz,  of  New  York  City  (Morse  S.  Hirsch,  of  New 
York  City,  of  counsel),  for  appellant. 

Choloney  &  Weinberger,  of  New  York  City  (Nathaniel  Choloney, 
of  New  York  City,  of  counsel),  for  appellees  undertenants. 

GUY,  J.  The  proceeding  was  based  on  the  grotmd  that  the  tenant 
and  undertenants  held  over  the  term.  The  answer  of  the  undertenants 
set  up  a  hiring  by  the  Bank  for  Savings,  former  owner  of  the  property, 
to  the  undertenants  as  tenants  of  the  bank  for  the  term  beginning  Feb- 
ruary 1,  1920,  and  expiring  January  31,  1922.  At  the  close  of  the  evi- 
dence the  court,  on  motion  of  the  tenants'  counsel,  directed  a  verdict  in 
favor  of  Badish  and  Holt. 

On  July  17,  1919,  the  Bank  for  Savings,  being  the  owner  of  the 
premises  in  question,  made  a  contract  with  Max  l^ovett,  the  assignor 
of  the  landlord  herein,  for  the  sale  of  the  property.  The  contract  was 
entered  into  "subject  to  various  leases  of  some  portions  of  the  build- 
ings upon  the  demised  premises,  all  of  which  expire  on  or  before  the 
1st  day  of  February,  1922."  At  the  time  of  the  making  of  the  contract 
the  lawyers  for  the  bank  produced  the  leases  to  the  purchaser  and  his 
attorney,  together  with  a  letter  written  to  the  attorneys,  the  bank's 
agent  for  the  care  of  the  property,  Daniel  Birdsall  &  Co.,  Incorporated, 
specifying  existing  leases  of  various  portions  of  the  buildings  and  the 
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rents  therein.  In  the  list  of  leases  is  included  one  of  room  62  to 
Casino  Dress  Company,  expiring  January  31,  1920;  the  undertenants 
designated  in  this  proceeding,  Badish  and  Holt,  being  subtenants  of 
the  said  Casino  Dres$  Company.  After  specifying  the  leases  as  afore- 
said, the  agent  states  in  said  letter : 

''In  addition  to  the  above  leases,  we  hare  made  a  lease  of  room  02  to  Badish 
and  Holt  for  two  years  from  February  1st  next  at  $T20  per  year.  These 
people  are  at  the  present  time  subtenants  of  the  Casino  Dress  Oompany,  which 
hold  the  lease  until  February  1st  next.  We  are  giving  you  this  information, 
as  we  imagine  you  will  wish  to  make  some  remark  in  your  contract  regard- 
ing this  verbal  agreement,  the  leases  for  which  have  not  been  signed;  the 
leases  having  only  been  made  a  few  days  ago." 

The  attorney  for  the  bank  testified  that  this  letter  was  *'mulled 
over  for  at  least  10  to  15  minutes  before  the  contract  was  signed"  by 
the  purchaser,  who  took  it  away  with  him  after  the  execution  of  the 
contract.  On  or  about  August  5,  1919,  by  deed  dated  on  that  day,  the 
bank  conveyed  the  property  to  the  Delk  Realty  Corporation,  the  land- 
lord in  this  proceeding  and  the  assignee  of  the  purchaser  named  in 
the  contract,  "subject  to  various  leases  of  portions  of  the  buildings 
upon  said  premises,  all  of  which  expire  on  or  before  the  1st  day  of 
February,  1922." 

Daniel  Birdsall  &  Co.,  Incorporated,  the  writer  of  tfie  letter  here- 
inbefore referred  to,  held  a  power  of  attorney  from  the  Bank  for 
Savings  for  the  care  and  management  oi  the  property  in  question — 

"with  full  authority  from  it  to  collect  and  receipt  for  the  rents,  attend  to  re- 
pairs, pay  insurance  and  taxes,  negotiate  leases  subject  to  its  approval,  and 
generally  to  represent  it  in  all  matters  relating  to  the  management  of  the 
said  property." 

On  July  7,  1919,  10  days  before  the  making  of  the  contract  of  pur- 
chase, the  agent  wrote  Badish  and  Holt,  alleged  undertenants  herein, 
acknowledging  receipt  of  check  for  account  of  July  rent,  and  further 
stating : 

*'As  to  an  additional  lease  after  nest  February,  we  beg  to  advise  yon  that, 
if  an  acceptance  is  made  promptly,  the  bank  is  willing  to  rent  you  room  62 
from  February  1st  next  for  one  or  two  years,  whichever  suits  you,  at  the  rate 
of  $65  per  month." 

The  agent's  representative,  Shackford,  testified  that  on  the  next  day 
Badish  and  Holt  agreed  to  pay  at  the  rate  of  $60  a  month  for  the 
year  commencing  February  1,  1919,  and  ending  January  31,  1922; 
that  their  offer  was  submitted  to  and  accepted  by  Mr.  Freeman,  the 
bond  and  mortgage  clerk  at  the  bank,  who  had  charge  of  sugh  nego- 
tiations. A  lease  of  room  62  was  accordingly  prepared  for  execution 
upon  the  above  terms,  and  is  dated  July  9,  1919,  and  signed  by  Badish 
and  Holt,  and  acknowledged  by  them  before  a  notary  public  on  July 
15.  The  lease  is  not  signed  by  the  bank  or  its  agent.  By  direction  of 
Lovett,  the  purchaser  named  in  the  contract,  the  agent  returned  the 
lease'to  Badish  and  Holt  on  or  about  July  19. 

It  clearly  appears  from  the  facts  stated  that  at  the  time  of  the  execu- 
tion of  the  contract  for  the  purchase  of  the  premises  in  question  by 
the  landlord's  assignor  a  contract  had  been  made  by  the  bank  for  the 
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letting  of  the  demised  premises  to  Badish  and  Holt  for  two  years  from 
February  1,  1920.  The  effect  of  various  provisions  of  law,  which 
as  a  whole  may  be  referred  to  as  the  statute  of  frauds,  remains  to  be 
considered  as  respects  the  validity  of  the  contract. 

Section  242  of  the  Real  Property  Law  (Consol.  Laws,  c.  SO),  pro- 
vides that  a  lease  for  more  than  one  year  must  be  in  writing,  subscribed 
by  the  lessor  or  by  his  lawful  agent  thereunto  authorized  by  writing. 
While  the  tenants  in  this  case  signed  the  lease  prepared  by  the  land- 
lord, there  was  no  signature  by  the  landlord  or  his  authorized  agent. 
The  provisions  of  section  242,  therefore,  were  not  complied  with. 

However,  section  259  of  the  same  statute  provides  that  a  contract 
for  the  sale  or  for  the  leasing  of  real  property  for  a  longer  period 
than  one  year  is  void  unless  the  contract,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  is  in  writing  subscribed  by  tlie 
lessor  or  grantor,  or  by  his  lawfully  authorized  agent,  and  if  the 
facts  bring  the  case  within  this  section,  although  not  within  section 
242,  the  final  order  may  be  sustained  in  so  far  as  these  two  sections  are 
concerned. 

[1]  Under  section  259  the  authority  of  the  agent  need  not  be  in 
writing.  The  way  of  conferring  authority  on  the  agent,  not  being  pre- 
scribed by  section  259,  is  left  to  the  general  law  of  agency.  Worall 
V.  Munn,  5  N.  Y.  229,  at  page  243,  55  Am.  Dec.  330;  Moody  v.  Smith, 
70  N.  Y.  598;  Roe  v.  Smith,  42  Misc.  Rep.  89,  85  N.  Y.  Supp.  527. 

"Th^  purpose  of  this  statute  is.  to  prevent  fraud  in  the  claiming  of  an  oral 
contract  giving  the  right  to  possession  of  real  property  where  none  exists. 
For  the  protection,  then,  of  the  owners  of  the  property,  it  is  required  that  the 
contract,  or  a  note  or  memorandum  thereof,  should  he  in  writing  and  signed 
by  the  lessor  or  his  duly  authorized  agent.  The  statute  itself  does  not  require 
the  contract  to  be  in  writing,  provided  a  note  or  memorandum  thereof  be  in 
writing  and  properly  signed.  ♦  ♦  ♦  In  Peabody  v.  Speyers,  56  N.  Y.  230, 
it  is  held  that  a  letter  written  by  an  agent  to  bis  principal,  even  though  the 
principal  was  undisclosed  as  a  principal  to  the  plaintiff,  of  which  the  plain- 
tiff bad  no  knowledge,  was  sufficient  to  perfect  the  memorandum  of  sale." 
Roskam-Scott  Ck>.  v.  Thomas,  175  App.  Div.  84,  161  N.  y.  Supp.  776. 

[2]  In  the  light  of  the  authorities  the  letter  written  by  the  agent 
to  the  bank's  attorneys  was  a  note  or  memorandum,  within  the  mean- 
ing of  the  statute  signed  by  the  bank's  lawfully  authorized  agent. 
It  embodied  every  essential  element  of  a  contract  for  leasing  the  prem- 
ises, and  it  carried  with  it  the  ratification  of  the  employe  of  the  bank 
whose  duty  it  was  to  attend  to  the  leasing  of  the  bank's  real  property. 

[3]  The  1918  amendment  (Laws  1918,  c.  303)  of  section  232  of  the 
Real  Property  Law  does  not  defeat  the  rights  of  the  tenants.  That 
amendment  provided  that  an  agreement  for  the  occupation  of  real  es- 
tate in  the  city  of  New  York  shall  create  a  tenancy  from  month  to 
month,  unless  the  duration  of  the  occupation  shall  be  specified  in 
writing  by  the  parties  thereto  or  by  their  lawful  agents.  If  this  were 
the  only  statute  affecting  the  question,  it  is  apparent  that  a  valid  leasing 
for  two  years  could  be  spelled  out  of  the  acts  of  the  parties,  for  no 
subscription  is  required  by  the  lessor,  and  it  is  evident  that  the  duration 
of  the  occupation  was  specified  in  writing  by  the  lessor,  within  the 
meaning  of  the  statute,  in  the  preparation  of  the  written  lease  and 
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the  presentation  of  the  same  to  the  lessees  to  be  signed  by  them,  and 
that  such  specification  of  the  duration  of  the  term  by  the  tenants  is 
manifested  by  their  signature  to  the  instrument. 

[4]  It  follows  that  the  respondents,  if  not  actually  lessees  for  the 
want  of  a  signature  by  the  lessor,  were  in  possession  of  the  premises 
under  a  valid  contract  for  two  years  from  February  1,  1920,  and 
while  in  the  sum.mary  proceeding  they  could  not  have  in  the  Municipal 
Court  aflRrmative  equitable  relief  by  way  of  specific  performance,  nev- 
ertheless under  the  express  language  of  the  statute  (Code,  §  2244) 
they  had  a  right  to  avail  themselves  of  the  contract  to  defeat  the  pro- 
ceeding. 

In  Salomon  v.  Weisberg,  29  Misc.  Rep.  650,  61  N.  Y.  Supp.  60,  it 
is  held  that  a  plea  that  the  landlord  "promised  and  agreed  to  and  with 
said  tenant  to  let,"  and  that  the  tenant  "promised  and  agreed  to 
and  with  such  landlord"  to  take,  the  premises  for  another  year,  was 
insufficient,  being  merely  a  promise  or  agreement  to  let  and  hire  in  the 
future.  Here,  however,  none  of  the  elements  of  an  enforceable  con- 
tract is  lacking,  and  as  the  landlord  took  with  notice  of  the  rights  of 
the  respondents,  who  were  in  possession,  the  issues  were  correctly 
decided  in  favor  of  the  tenants. 

Appellant  does  not  contend  on  the  appeal  .that  there  was  any  ques- 
tion of  fact  which  should  have  been  submitted  to  the  jury ;  the  claim 
being  that  as  matter  of  law  the  landlord  is  entitled  to  a  verdict  I 
recommend  affirmance. 

Final  order  affirmed,  with  $25  costs.    All  concur. 


(192  App.  Dlv.  443) 

RILEY  V.  GORDON. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  25,  1920.) 

1.  Libel  and  slander  ^=^19,  81 — Construction  of  slanderous  words;    matters 

of  inducement;,  giving  defamatory  meaning  to  innocent  words,  may  be 
alleg:ed. 

Whether  spoken  words  were  slanderous  depends  on  the  meaning  which 
they  conveyed  to  those  in  whose  presence  and  hearing  they  were  spoken,, 
and  matters  of  inducement,  giving  a  defamatory  meaning  to  words  other- 
wise innocent,. may  be  alleged. 

2,  Libel  and  slander  <&==>?  (13) — Statement  relative  to  cashing  of  stolen  check 

slanderous. 

The  statement  by  defendant,  employ^  of  a  company,  to  plaintiff,  an- 
other employ^,  that  plaintiff  had  cashed  a  check,  and  that,  though  the 
evidence  was  circumstantial,  it  was  enough  for  a  jury,  held  slanderous, 
where  made  in  the  presence  of  persons  who  knew  that  a  check  drawn  by 
the  company  to  one  other  than  plaintiff  had  been  stolen  and  cashed  by 
means  of  a  forged  signature. 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  Frederick  J.  Riley  against  Robert  Gordon.  From  an^ 
order  sustaining  a  demurrer  to  his  third  amended  complaint,  plain- 
tiff appeals.  Order  reversed,  demurrer  overruled,  and  defendant  given 
leave  to  withdraw  demurrer  and  to  answer. 
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Argued  before  JENKS,  P.  J.,  and  MILLS,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ.  . 

Walter  S.  Kennedy,  of  New  York'  City,  for  appellant. 
Daniel  S,  Murphy,  of  New  York  City,  for  respondent. 

BLACKMAR,  J.  The  defendant  demurred  to  a  complaint  in  slan- 
der on  the  ground  that  it  did  not  state  facts  suflBcient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and  the  plaintiff  ap- 
peals. 

The  alleged  defamatory  words  spoken  concerning  the  plaintiff  were 
as  follows: 

"You  cashed  that  check  in  Batchellor's  the  night  you  came  up  from  Ulmer 
Park.  I  had  a  man  from  Batchellor's  go  all  through  the  building,  and  he 
picked  you  out  as  the  man  who  cashed  the  check.  It  is  circumstantial,  but 
it's  enough  for  a  jury.  I  didn't  expect  you  to  admit  it.  Williamson  didn't 
either,  and  he's  doing  five  years  now.    You  are  through.    Get  your  hat" 

[1]  These  words  upon  their  face  are  not  .slanderous.  They  do 
not  charge  plaintiff  with  the  commission  of  a  crime,  nor  with  having  a 
loathsome  disease,  nor  do  they  injure  him  in  his  business.  But  the 
question  always  is  directed  to  the  meaning  which  the  words  conveyed 
to  those  in  whose  presence  and  hearing  they  were  spoken,  and  mat- 
ters of  inducement  may  be  alleged  which  give  a  defamatory  meaning  to 
words  otherwise  innocuous.  Odgers  on  Libel  &  Slander  (5th  Ed^ 
pp.  128,  129;  Van  Heusen  v.  Argenteau,  194  N.  Y.  309,  87  N.  E. 
437;  Fry  v.  Bennett,  7  N.  Y.  Super.  Ct.  54;  Townshend  on  Slander 
&  Libel  (4th  Ed.)  §  308;  McGregor  v.  Gregory,  11  M.  &  W.  287; 
Grand  v.  Dreyfus,  122  Cal.  58,  54  Pac.  389. 

[2]  The  complaint  alleged  in  substance  that  both  the  plaintiff  and 
the  defendant  were  employed  by  the  Western  Electric  Company ;  that 
a  check  drawn  by  such  corporation  to  one  other  than  the  plaintiff  was 
stolen  from  the  payee,  and,  by  means  of  a  forged  signature,  was  cashed, 
and  the  true  owner  deprived  of  its  use,  and  that  these  facts  were 
known  to  the  persons  in  whose  presence  the  words  were  spoken.  Un- 
der these  circumstances  the  spoken  words  sustain  the  innuendo  that 
they  charged  the  plaintiff  with  a  crime. 

In  the  law  of  slander,  as  well  as  in  the  law  of  contracts,  matters 
known  to  all  the  parties  give  a  meaning  to  spoken  words.  If  the  speak- 
er and  his  hearers  knew  that  a  check  had  been  stolen  and  cashed 
by  means  of  a  forged  signature,  the  words  are  plain  enough.  The 
words,  "It  is  circumstantial,  but  it's  enough  for  a  jury,"  and  the  state- 
ment that,  if  plaintiff  denied  the  charge,  so  did  another  employe,  who 
was  then  doing  five  years,  indicate  plainly  enough,  to  one  knowing 
the  facts  alleged  as  inducement,  that  defendant  was  charging  plaintiff 
with  a  crime. 

Order  reversed,  with  $10  costs  and  disbursements,  demurrer  over- 
ruled, with  $10  costs,  and  defendant  given  leave  to  withdraw  the 
demurrer  and  to  answer  within  20  days  on  payment  of  costs.  All 
concur. 
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In  re  LEVY. 

(Supreme  C^ourt,  Appellate  Division,  First  Department    June  4,  1920.) 

1.  Judges  €==>11— Removal  of  justice  of  Municipal  Court  of  City  of  New 

Yoric  within  jurisdiction  of  Appellate  Division. 

Under  Const.  1894,  art.  6,  §§  11, 17,  giving  such  courts  as  are  or  may  be 
prescribed  by  law  Jurisdiction  of  proceedings  for  removal  of  justices  of 
the  peace  and  judges  or  justices  of  Inferior  courts  not  of  record,  and  un- 
der sections  1  and  2,  as  well  as  Code  Cr.  Proc.  {  13^,  and  Laws  1901,  c. 
466,  §  1383,  Appellate  Division  has  jurisdiction  of  proceeding  to  remove  a 
justice  of  the  Municipal  (Jourt  of  the  City  of  New  York,  notwithstanding 
Laws  1915,  c.  279,  making  such  Municipal  Court  a  court  of  record,  and 
chapter  581,  amending  Laws  1901,  c.  466,  §  1383;  such  Municipal  Court 
being  a  continuation  of  the  old  court,  which  was  not  of  record,  and  not  a 
new  court,  in  view  of  Const,  art.  6,  §  18,  and  the  Legislature  having  no 
power  to  deprive  Supreme  Court  of  jurisdiction  conferred  by  the  Consti- 
tution. 

2.  Coiuts  ^=>42  (5) —Municipal  Court  of  City  of  New  Yoric,  made  court  of 

record  in  1915,  not  a  new  court  but  a  continued,  consolidated,  and  reor- 
ganized one. 

Laws  1915,  c.  279,  making  Municipal  Court  of  City  of  New  York  a 
court  of  record,  did  not  violate  Ck)nst.  art.  6,  §  18,  prohibiting  creation  of 
a  new  inferior  local  court  as  a  court  of  record;  such  Municipal  Court 
being  a  continued,  consolidated,  and  reorganized  court,  and  not  a  new  one. 

3.  Constitutional  law  <S=»56 — ^Legislature  cannot  deprive  court  of  Jurisdic- 

tion conferred  bv  Constitution. 

The  Legislature  is  without  power  to  deprive  the  Supreme  Court  and 
Its  Api>ellate  Divisions  by  direct  legislation  of  the  jurisdiction  conferred 
upon  it  by  the  Constitution. 

In  the  matter  of  the  application  for  the  removal  of  Aaron  J.  Levy 
from  the  office  of  Justice  of  the  Municipal  Court  of  the  City  of  New 
York.  On  objections  to  jurisdiction.  Objections  overruled,  and  re- 
spondent given  20  days  in  which  to  serve  and  file  answer. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Leonard  M.  Wallstein,  of  New  York  City  (Ralph  M.  Frink  and 
Walter  Frank,  both  of  New  York  City,,  on  the  brief),  for  petitioners. 

Brackett,  Todd,  Wheat  &  Wait,  of  Saratoga  Springs  (Edgar  T. 
Brackett,  of  Saratoga  Springs,  of  counsel),  for  respondent. 

CLARKE,  P.  J.  The  respondent  was  duly  elected  at  the  general 
election  in  1913  a  justice  of  the  Municipal  Court  of  thC'  City  of  New 
York  for  the  Second  Municipal  Court  District  for  the  term  of  10 
years,  beginning  January  1,  1914.  The  petition  and  its  accompany- 
ing affidavits  set  forth  certain  charges  against  said  respondent.  The 
notice  of  motion  asks  that  "the  court  inquire  into  the  matters  al- 
leged" in  the  petition  and  the  affidavits  annexed  tlieretb,  *'in  order 
that  it  may  determine  whether  further  proceedings  shall  be  had  look- 
ing to"  the  respondent's  removal  from  office.  The  respondent  has 
appeared  and  objected  to  the  jurisdiction  of  the  court  upon  the  ground 
that,  as  by  chapter  279  of  the  Laws  of  1915,  the  Municipal  Court  of 
the  City  of  New  York  had  been  created  a  court  of  record,  its  justices 
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were  removable  only  by  the  Senate  on  the  recommendation  of  the 
Governor,  if  two-thirds  of  all  the  members  elected  to  the  Senate  con- 
cur therein.  « 

When  the  Constitution  of  1821  was  adopted,  the  justices  of  the 
present  Municipal  Court  were  known  as  "assistant  justices  in  and  for 
the  city  and  county  of  New  York."  It  was  provided  in  section  14, 
art.  4,  of  that  Constitution,  that  the  assistant  justices  of  the  city  of 
New  York  "shall  be  removable  in  like  manner"  as  justices  of  the  peace 
in  the  other  counties  of  this  state,  and  section  7  of  said  article  pro- 
vided that  justices  of  the  peace  were  removable  "by  the  County  Court, 
for  causes  particularly  assigned  by  the  judges  of  the  said  court."  The 
Constitution  of  1846  provided  in  section  11  of  article  6: 

"Justices  of  the  Supreme  Court  and  judges  of  the  Court  of  Appeals  may  be 
removed  by  concurrent  resolution  of  both  houses  of  the  Legislature,  if  two- 
thirds  of  aU  the  members  elected  to  the  Assembly  and  a  majority  of  all  the 
members  elected  to  the  Senate  concur  therein.  AU  judicial  officers,  except  those 
mentioned  in  this  section,  and  except  justices  of  the  peace  and  judges  and 
Justices  of  inferior  courts  not  of  record,  may  be  removed  by  the  Senate,  on  the 
recommendation  of  the  Governor." 

And  section  17  of  said  article  provided: 

''Justices  of  the  peace  and  Judges  or  Justices  of  inferior  courts  not  of  record, 
and  their  clerks,  may  be  removed,  after  due  notice  and  an  opportunity  of  be- 
ing heard  in  their  defense  by  such  county,  city,  or  state  courts  as  may  be  pre- 
scribed by  law,  for  causes  to  be  assigned  in  the  order  of  removal.*' 

The  judiciary  article  adopted  in  1869  provided  in  section  11  of 
article  6: 

"Judges  of  the  Court  of  Appeals,  and  Justices  of  the  Supreme  Court,  may 
be  removed  by  concurrent  resolution  of  both  houses  of  the  Legislature,  if  two- 
thirds  of  all  the  members  elected  to  each  house  concur  therein.  All  Judicial 
officers,  except  those  mentioned  in  this  section,  and  except  justices  of  the 
peace  and  Judges  and  justices  of  inferior  courts  not  of  record,  may  be  re- 
moved by  the  Senate,  on  the  recommendation  of  the  Governor,  if  two-thirds 
of  all  the  m'fembers  elected  to  the  Senate  concur  therein." 

And  section  18  provided: 

"Justices  of  the  peace,  and  Judges  or  Justices  of  inferior  courts  not  of 
record,  and  their  clerks,  may  be  removed,  after  due  notice  and  opportunity 
of  being  heard,  by  such  courts  as  may  be  prescribed  by  law,  for  causes  to 
be  assigned  in  the  order  of  removal/' 

By  the  Constitution  of  1894  it  was  provided  in  section  11  of  ar- 
ticle 6 : 

"Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme  Court  may  be 
removed  by  concurrent  resolution  of  both  houses  of  the  Legislature,  if  two- 
thirds  of  all  the  members  elected  to  each  house  concur  therein.  All  other  ju- 
dicial officers,  except  justices  of  the  peac^^and  judges  or  justices  of  inferior 
c6urts  not  of  record,  may  be  removed  byWie  Senate,  on  the  recommendation 
of  the  Governor,  if  two-thirds  of  all  the  members  elected  to  the  Senate  con- 
cur therein." 

And  section  17  thereof  provides: 

"Justices  of  the  peace  and  judges  or  Justices  of  inferior  courts  not  of  record, 
and  their  clerks  may  be  removed  for  cause,  after  due  notice  and  an  oppor- 
tunity of  being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law." 
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Thus  for  100  years  there  has  existed  a  consistent  constitutional 
scheme  under  which  judges  of  the  Court  of  Appeals  and  the  justices 
of  the  Supreme  Court  were  removable  by  concurrent  resolution  of 
both  hoMses  of  the  Legislature,  judges  of  other  courts  of  record  by 
the  Senate,  on  the  recommendation  of  the  Governor,  and  justices  of 
the  peace  and  judges  and  justices  of  inferior  courts  not  of  record  by 
some  court. 

The  Municipal  Court  is  the  successor  of  the  Assistant  Justices' 
Courts,  the  District  Courts  of  New  York  and  the  Justices'  Courts  of 
certain  districts  of  Brooklyn.  Worthington  v,  London  G.  &  C.  Co.^ 
164  N.  Y.  81,  58  N.  E.  102.  Through  all  the  period  of  its  existence, 
for  nearly  150  years,  under  its  various  titles,  down  to  the  passage  of 
chapter  279  of  the  Laws  of  19*5,  it  was  a  statutory  inferior  local  court 
of  limited  jurisdiction,  and  by  express  provision  of  law  not  a  court 
of  record.  It  is  not  questioned  that  through  all  the  period  succeed- 
ing the  adoption  of  our  second  Constitution  the  power  to  remove  its 
justices  lay  in  some  court — ^under  the  Constitution  of  1821  in  the 
County  Court ;  under  the  succeeding  Constitutions,  in  such  courts  as 
were  prescribed  by  law. 

As  required  by  the  Constitution  of  1846,  the  Legislature  prescribed 
by  section  25  of  chapter  280  of  the  Laws  of  1847,  that: 

"Justices  of  the  peace,  and  Judges  and  jtistices  of  inferior  conrts  not  of 
record,  and  their  clerks,  may  be  removed  as  provided  by  the  Constitution,  by 
the  Supreme  Court  at  any  General  Term  thereof." 

This  act  was  immaterially  amended  by  chapter  354  of  the  Laws  of 
1880,  and  again  in  the  original  Code  of  Criminal  Procedure  (chapter 
442  of  the  Laws  of  1881)  §  132.  After  the  adoption  of  the  Consti- 
tution of  1894,  and  the  creation  of  the  Appellate  Division,  section  132 
of  the  Code  of  Criminal  Procedure  was  amended  to  read : 

"Justices  of  the  peace  and  judges  and  justices  of  inferior  courts,  not  of 
record,  and  their  clerks,  may  be  removed,  as  provided  by  the  Constitution,  by 
the  Appellate  Division  of  the  Supreme  Court.  The  Appellate  Division  shaU 
have  power  to  order  the  proofs  upon  any  proceeding  hereunder  to  be  taken 
before  a  referee  to  be  appointed  by  such  Appellate  Division  and  to  certify  the 
reasonable  expenses  of  such  referee,  which  amount,  so  certified,  is  hereby 
declared  to  be  a  charge  against  the  city,  town  or  village  within  which  such 
justices  of  the  peace,  judge,  or  justices  of  inferior  court,  not  of  jecord,  or 
clerk,  exercises  the  duties  of  his  office." 

And  the 'Greater  New  York  Charter  (Chapter  378,  Laws  of  1897), 
in  title  2  of  chapter  20,  entitled,  "The  Municipal  Court  of  the  City  of 
New  York,"  in  section  1383,  provided: 

"The  justices  of  said  court  and  the  clerk  and  assistant  clerks  thereof  may 
be  removed  for  cause  after  due  notice  and  an  opportunity  of  being  heard  by 
the  Appellate  Division  of  the  Supreme  Court  in  the  judicial  district  wherein 
the  district  for  which  said  Justicji  were  elected  or  appointed  ♦  ♦  •  Is 
situated." 

And  it  was  so  re-enacted  in  the  revision  of  the  Greater  New  York 
Charter  by  chapter  466,  Laws  of  1901.  In  1915,  after  the  adoption  of 
the  Municipal  Code  by  chapter  279  of  that  year,  section  1383  of  the 
charter  was  amended  by  chapter  581,  by  omitting  the  word  "justices" 
from  said  section,  thus,  while  continuing  in  the  Appellate  Division 
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the  power  of  removal  of  clerks  and  assistant  clerks,  apparently  elim- 
inating therefrom  the  justices.  But  section  132  of  the  Code  of  Crim- 
inal Procedure,  supra,  remains  in  full  force  and  effect.  The  argument 
of  the  respondent  is  that,  the  Municipal  Court  having  been  made  a 
court  of  record  by  chapter  279  of  the  Laws  of  1915,  the  power  of 
removal  was  eo  instante  taken  from  the  Appellate  Division,  as  pro- 
vided by  law,  and  from  such  courts  as  the  Legislature  might  deter- 
mine, as  provided  by  the  Constitution,  and  transferred  to  the  Sen- 
ate. 

[1,2]  In  my  opinion  the  act  had  no  such  effect.  It  was  a  mere 
practice  act,  governing  procedure.  While  in  terms  it  provided  that  the 
Municipal  Court  should  be  a  court  of  record,  it  had  no  effect  upon 
the  constitutional  provisions,  which  spoke  as  of  the  time  of  the  enact- 
ment thereof,  nor  upon  the  statutory  provisions  enacted  in  accordance 
therewith.  When  the  Constitution  was  adopted,  the  court  was  not  of 
record.  No  new  court  of  record  could  be  created  thereafter.  Sec- 
tion 18,  art.  6.  I  agree  that  the  court  did  not  come  within  this  express 
prohibition.  The  Court  of  Appeals  has  definitely  settled  that  ques- 
tion, holding  that  it  was  a  continued,  consolidated,  and  reorganized 
court,  and  not  a  new  court.  Worthington  v.  London  G.  &  A.  Co., 
supra.  But,  being  an  old  court,  existing  at  the  time  of  the  adoption 
of  the  Constitution,  and  not  being  a  court  of  record,  jurisdiction  was 
conferred  by  the  Constitution  to  remove  its  justices  "by  such  courts 
as  are  or  may  he  prescribed  by  law."  At  that  time  jurisdiction  had 
been  conferred  by  law  upon  the  Supreme  Court  at  any  General  Term 
thereof.    Section  1  of  article  6,  of  the  Constitution  of  1894  provides : 

''The  Supreme  Court  is  continued  with  general  Jurisdiction  in  law  and 
equity." 

Section  2  provides : 

"From  and  after  the  last  day  of  December,  one  thousand  eight  hundred  and 
ninety-five,  the  Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  Its  General  Terms,  ♦  •  ♦  and  such  additional  Ju- 
risdiction as  may  be  conferred  by  the  Legislature." 

As  at  that  time  the  General  Term  of  the  Supreme  Court  had  juris- 
diction to  remove  justices  of  the  peace  and  justices  of  inferior  courts 
not  of  record,  and  hence  justices  of  the  Municipal  Court,  which  was 
then  an  inferior  court  not  of  record,  and  as  the  jurisdiction  of  the 
General  Term  was  expressly  conferred  by  the  Constitution  upon  the 
Appellate  Division,  the  Legislature  could  not  directly  or  indirectly  de- 
prive it  of  any  of  the  jurisdiction  so  conferred  and  possessed. 

Article  6  of  the  Constitution,  adopted  in  1869,  provided  that  the 
Superior  Court  of  the  City  of  New  York,  the  Court  of  Common  Pleas 
of  the  City  of  New  York,  the  Superior  Court  of  Buffalo,  and  the  City 
Court  of  Brooklyn  were  continued,  with  the  powers  and  jurisdiction 
they  then  severally  had  and  such  further  civil  and  criminal  jurisdic- 
tion as  might  be  conferred  by  law. 

Under  the  Code  of  Procedure  the  Superior  Court  of  the  City  of 
New  York  had,  within  its  territorial  limits,  general  jurisdiction  in 
equity  coequal  with  that  of  the  Supreme  Court,  and  that  jurisdiction 
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ejdsted  at  the  time  of  the  adoption  of  article  6,  which  was  on  the  6th 
of  December,  1869.  In  Popfinger  v.  Yutte,  102  N.  Y.  39,  6  N.  E. 
259,  the  court  held  that  the  provision  cited  supra,  continuing  the  tlien 
existing  jurisdiction  of  the  Superior  Court,  deprived  the  Legislature 
of  the  power  of  taking  away  from  that  court  any  of  the  jurisdiction 
or  powers  which  it  possessed  at  the  time  of  its  adoption,  and,  for  that 
reason,  that  subdivision  5  of  section  263  of  the  Code  of  Civil  Proce- 
dure, which  purports  to  confine  the  jurisdiction  of  the  Superior  Court 
in  actions  by  judgment  creditors  to  actions  on  its  own  judgments,  'was 
inoperative. 

Hutkoff  V.  Demorest,  103  N.  Y.  377,  8  N.  E.  899,  10  N.  E.  535. 
involved  the  constitutionality  of  chapter  418  of  the  Laws  of  1886,  de- 
claring that  the  City  Court  of  New  York  shall  be  deemed  a  superior 
City  Court  and  thereby  authorizing  an  appeal  direct  from  its  judg- 
ments to  the  Court  of  Appeals.    K^pallo,  J.,  said: 

"At  the  time  of  the  adoption  of  article  6,  the  jurisdiction  and  powers  of 
the  Court  of  Ck>iiimon  Pleas  of  the  City  and  County  of  New  Tork  were  de- 
'clared  and  enumerated  in  title  5  of  the  Code  of  Procedure  (sections  33  and 
34).  Section  34  is  in  the  following  words:  'Sec.  34.  The  Court  of  Common 
Pleas  of  the  City  and  County  of  New  York  shall  also  have  power  to  review  the 
judginents  of  the  Marine  Court  of  the  City  of  New  York,  and  of  the  Justices' 
Courts  in  that  city/  By  the  act  of  1883  (chapter  26)  the  name  of  the  Marine 
Court  was  changed  to  the  City  Court,  but  it  still  remained  the  same  court, 
with  the  same  Judges  and  officers,  and  the  same  Jurisdiction,  and  the  power  to 
review  its  Judgments  continued  in  the  Court  of  Common  Pleas  under  Its 
original  grant  of  power.  By  chapter  418  of  the  Laws  of  1886,  It  was  sought 
indirectly  and  by  language,  the  full  effect  of  which  would  not  readily  be  ob- 
served by  a  casual  reading,  to  take  from  the  Court  of  (Common  Pleas  the 
important  power  of  reviewing  the  Judgments  of  the  Marine  Court,  now  the 
City  Court,  and  to  authorize  an  appeal  from  those  Judgments  direct  to  the 
Court  of  Appeals,  without  requiring  that  they  should  first  be  subjected  to  re- 
view by  the  Court  of  Common  Pleas.  ♦  ♦  •  The  act  •  ♦  ♦  Is 
•  ♦  •  subject  to  the  fundamental  objection  that  it  contravenes  section  12 
of  article  6  of  the  Ck>nstitutlon,  by  depriving  the  Court  of  Common  Pleas  of 
its  Jurisdiction  and  x>ower  to  review  the  Juclgments  of  the  Marine  [City] 
(Dourt  which  it  possessed  at  the  time  of  the  adoption  of  the  article,  and 
which  were  thereby  rendered  permanent  and  placed  beyond  the  power  of  the 
Legislature  to  take  from  that  court." 

Upon  motion  for  reargument,  Rapallo,  J.,  said : 

"Section  22  of  article  6  provides  that  *the  Legislature  may  authorize  the 
Judgments,  decrees  and  decision^  of  any  court  of  record  of  original  dvll  Ju- 
risdiction established  in  a  city  to  be  removed  for  review  directly  into  the  Court 
of  Appeals.'  *  *  *  It  will  be  observed  that  section  22  applies  only  to 
courts  of  record,  and,  in  our  Judgment,  was  intended  to  embrace  only  courts  of 
record  which  were  established  in  cities  at  the  time  of  the  adoption  of  article 
6,  viz.  in  December,  1869.  There  were  at  that  time  in  existence,  in  addition 
to  the  Court  of  Conunon  Pleas  and  Superior  Court  of  the  City  of  New  York, 
several  other  local  courts  established  in  cities,  viz.  the  Superior  Court  of  the 
City  of  Buffalo,  the  City  Court  of  Brooklyn,  which  were  courts  of  record; 
also  the  Marine  Court  of  the  Cif  •  of  New  York,  the  Mayor's  Courts  of  cities, 
the  Recorder's  Courts  of  cities,  the  District  Courts  of  the  City  of  New  York, 
the  Justices'  Courts  of  cities,  etc. 

"The  Constitution  evidently  did  not  contemplate  the  establishment  by  the 
Legislature  of  other  superior  City  Courts.  By  section  19  of  article  6  the  Leg- 
islature was  authorized  to  establish  inferior  local  courts,  but  the  Superior 
Courts  established  in  cities  were  enumerated  in  the  Constitution,  and  their 
powers  and  Jurisdiction  made  permanent,  but  no  authority  was  given  to  es- 
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tablish  additional  Superior  Gonrts  In  cities ;  and  In  Landers  ▼.  Staten  Island 
B.  R.  €k>.,  53  N.  Y.  450»  we  held  that  the  Legislature  had  no  power  to  extend 
the  jurisdiction  of  the  City  Court  of  Brooklyn,  so  as  to  deprive  it  of  Its 
local  character. 

"Section  22  of  article  6  was,  In  our  judgment,  Intended  to  authorize  appeals 
direct  to  the  Ck>urt  of  Appeals  from  the  courts  of  record  In  existence  at  the 
time  of  the  adoption  of  the  article,  whose  judgments  were  at  that  time  re- 
viewable, in  the  first  instance,  in  the  Supreme  Ck>urt.  The  Marine  Court  of  the 
Clty«of  New  York  was  a  court  of  great  importance,  of  ancient  origin,  and 
transacting  a  very  large  amount  of  business.  •  •  •  Yet  it  was  not  a 
court  of  record,  in  the  legal  sense  of  the  term,  until  1872.  The  power  to 
review  its  judgments,  in  th^  first  Instance,  was  vested  by  law  in  the  Court  of 
Common  Pleas.  *  *  *  By  limiting  the  power  of  the  Legtelature  to  au- 
thorize appeals  directly  to  this  court  to  appeals  from  judgment  of  courts  of 
record,  we  think  that  it  was  the  intention  of  section  22  of  article  6  to  exclude 
the  Marine  Court  from  its  operation." 

[3]  I  am  of  the  opinion,  applying  the  doctrine  laid  down  in  these 
cases,  that  the  Legislature  would  be  without  power  to  deprive  the 
Supreme  Court  and  its  Appellate  Divisions  by  direct  legislation  of  the 
jurisdiction  conferred  upon  it  \)y  the  Constitution.  I  am  further  of 
the  opinion  that,  by  creating  the  Municipal  Court  in  1915  a  court  of 
record,  which  court  at  the  time  of  the  adoption  o'f  the  Constitution 
was  a  court  not  of  record,  the  Legislature  did  not  deprive  the  Appel- 
late Division  of  the  power  to  remove  its  justices,  and  that  the  Legis- 
lature did  not,  by  the  omission  of  the  word  "justices"  in  its  amend- 
ment to  section  1383  of  the  Consolidated  Act,  quoted  supra,  transfer 
the  power  to  remove  the  justices  of  the  Municipal  Court  from  the 
Appellate  Division,  which  is  a  court,  to  the  Senate,  which  is  not  a 
court,  and  that  this  Appellate  Division  has  full  constitutional  juris- 
diction and  power  to  entertain  and  dispose  of  the  charges  presented 
to  it  against  the  respondent.  ' 

The  objection  to  its  jurisdiction  is  therefore  overruled,  and  the  re-' 
spondent  is  given  20  days  from  the  service  of  the  order  to  be  entered 
hereon  to  file  and  serve  his  answer  to  the  petition.     Settle  order  on 
notice.    All  concur. 


CADMAN  V.  GARCIA. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  17,  1920.) 

Broken  ^=^73 — ^No  defense  that  commission  belonged  to  plalntiiTs  employer* 

In  action  by  superintendent  of  apartment  bouse  in  which  defendant  had 
an  apartment  for  commission  for  his  procuring  a  sublessee  of  defendant's 
apartment,  defendant  could  not  defend  on  the  ground  that,  if  any  com- 
mission was  earned,  it  b^onged  to  plaintlfTs  employer;  that  being  a 
matter  between  plaintiff  and  his  employer,  and  no  concern  of  defendant. 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. ^ 

Action  by  Charles  P.  Cadman  against  Maria  Garcia.  From  a  judg- 
ment for  defendant,  after  a  trial  before  the  court  without  a  jury,  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

^s»For  otber  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dlsests  it  IndGze» 
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Argued  February  term,  1920,  before  LEHMAN,  MULLAN,  and 
FINCH,  JJ. 

Clarence  Kimball,  of  New  York  City  (George  W.  Files,  of  New 
York  City,  of  counsel),  for  appellant. 

Goldsmith,  Cohen,  Cole  &  Weiss,  of  New  York  City  (Harry  J.  Lef- 
fert,  of  New  York  City,  of  counsel),  for  respondent. 

FINCH,  J.  The  action  was  for  5  per  cent,  commission  claimed  by 
plaintiff  for  procuring  a  tenant  as  sublessee  of  defendant's  apartment. 
It  appears  tfibt  defendant  was  lessee  of  an  apartment,  and  desired  to 
sublet  the  same.  Plaintiff  was  the  superintendent  of  the  apartment 
house,  and  defendant  asked  him  to  put  the  apartnient  in  the  hands  of 
a  broker,  and  then  inquired,  if  the  broker  rented  it,  would  the  plain- 
tiff obtain  part  of  the  commission  ?  Plaintiff  replied  that  the  only  way 
that  he  could  get  part  of  the  commission  would  be  to  rent  it  himselt. 
Whereupon  defendant  said,  "All  right;  go  ahead  and  see  what  you 
can  do."  This  is  plaintiff's  version ;  but  the  defendant's  version  is  not 
materially  different,  except  that  defendant  testified  that  she  said  that, 
if  the  plaintiff  rented  the  apartment,  she  would  give  him  something. 

It  is  conceded  that  the  subsequent  sublessee  came  to  the  apartment 
house  inquiring  for  an  unfurnished  apartment.  There  was  none  to  be 
had,  and  he  left  the  house,  when  plaintiff  ran  after  him  and  inquired 
if  he  would  not  be  interested  in  a  furnished  apartment.  ,Upon  his 
answering  in  the  affirmative,  plaintiff  took  him  to  the  defendant's  apart- 
ment, and  he  subsequently  entered  into  a  lease  with  the  defendant  at 
the  office  of  her  lawyer.  Defendant  offered  plaintiff  $20,  which  plain- 
tiff refused,  and  demanded  the  customary  5  per  cent,  commission  on 
Ihe  gross  rental.  The  court  below  rendered  judgment  for  the  defend- 
ant, apparently  on  the  ground  that,  if  there  was  a  commission  earned, 
it  belonged  to  the  employer  of  the  plaintiff.  In  this  the  learned  court 
was  in  error,  since  the  only  contract  alleged  by  the  plaintiff  was  one 
made  with  the  plaintiff  as  principal,  and  not  as  agent.  If  plaintiff's 
employer  has  any  claim  against  the  plaintiff,  that  is  a  matter  between 
the  employer  and  the  plaintiff,  and  does  not  concern  the  defendant. 
The  plaintiff  certainly  is  entitled  to  at  least  the  reasonable  value  of  his 
services. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  appellant  to  abide  the  event. 

MULLAN,  J.,  concurs. 
LEHMAN,  J.,  dissents. 
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(192  App.  Div.  435) 

PEOPLE  V.  SALTER. 

(Supreme  C3onrt,  Appellate  Diyisloi:!,  Second  Deptirtment.    June  25»  1020.) 

Criminal  law  ^=»1184— Where  eonvieiion  was  right,  but  sentenee  was  nol 
lawful,  Appellate  DiTision  may  correet  Judgment. 

Where  a  Judgment  of  conviction  was  correct,  but  the  sentence  was 

unlawful,  the  appellate  court,  under  Code  Cr.  Proc.  §  543,  may  correct 

'    the  judgment  to  conform  to  the  judgment  or  finding,  and  need  not  reverse, 

because  the  erroneous  sentence  does  not  affect  the  rightfulness^  of  the 

oonviction. 

On  motion  for  reargument.  Motion  denied,  and  former  opinion  af- 
firmed. 

For  former  opinion,  see  191  App.  Div.  723,  182  N.  Y.  Supp.  252. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,  of  Brooklyn,  for  the  motion. 
I.  Erlich  Wolfe,  of  Brooklyn,  opposed. 

PER  CURIAM.  We  concluded  that  the  conviction  was  right,  but 
that  the  sentence  was  not  lawful.  We  therefore  proceeded,  in  the 
words  of  the  statute,  to  "correct  the  judgment  to  conform  to  the 
judgment  or  finding."  Section  543,  Code  Cr.  Proc.  But  we  were  not 
required  to  reverse  the  judgment,  as  a  reading  of  this  statute  shows ; 
for  after  this  provision  for  correction  the  statute  reads  that  "in  all 
other  cases"  there  must  be  reversal  or  affirmance  or  reduction.  There 
was  ho  need  of  reversal.  The  erroneous  sentence  does  not  affect  the 
rightful  conviction.    People  ex  rel.  v.  Kelly,  97  N.  Y.  215. 

Inasmuch  as  we  cited  People  v.  Griffin,  27  Hun,  595,  both  in  the  case 
at  bar  and  in  People  v.  Bretton,  144  App.  Div.  282,  129  N.  Y.  Supp. 
247,  the  learned  district  attorney  now  argues  that  Griffin's  Case  sus- 
tains his  proposition  that  the  setting  aside  of  the  sentence  was  a  re- 
versal of  the  judgment,  because  in  Griffin's  Case,  to  quote  his  lan- 
guage, **the  judgment  was  reversed  because  of  the  illegality  of  the 
sentence."  It  is  true  that  the  court  \ii  Griffin's  Case  say,  "The  judg- 
ment upon  the  defendant  Griffin  must  be  reversed ;"  but  this  statement 
follows:  "And  the  prisoner  brought  before  this  court  for  judgment 
on  his  conviction."    Moreover,  the  decision  of  the  court  is: 

"Conviction  and  Judgment  affirmed.  Sentence  as  to  Griffin  set  aside,  and 
defendant  Griffin  to  be  brought  before  the  court  for  sentence  as  for  an  as- 
sault and  battery  only." 

Thus  it  IS  plain  that  the  "judgment"  referred  to  by  the  court,  which 
was  disturbed  as  the  "judgment  upon  the  defendant  Griffin,"  w^s  the 
sentence.  Such  use  of  that  word  was  entirely  proper.  Manke  v.  Peo- 
ple, 74  N.  Y.  424 ;  Freeman  on  Judgments,  §  2.  In  this  very  section 
543  we  find  such  use  of  the  word  "judgment,"  when  it  provides  that 
an  "erroneous  judgment"  may  be  corrected  to  conform  to  the  judg- 
ment or  finding.  There  is  like  use  of  the  word  in  People  v.  Bauer,  37 
Hun,  408,  where  the  court  say  in  itS' opinion  that  the  judgment  was 

fc  ■  I      I       ■    ■    .  I  ■!  I  I  nil  ■    .1        -  ,    ■  ..  ■  I    .  II 
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reversed  "for  error  in  the  sentence/*  But  the  "judgment"  was  af- 
■firmed. 

The  proceeding  followed  in  the  case  at  bar  is  directly  in  conformity 
to  People  v.  Bretton,  supra,  and  People  v.  Griflfin,  supra,  and  is  di- 
rectly prescribed  and  authorized  by  the  said  section  543  of  the  Code  of 
Criminal  Procedure.  It  does  not  appear  that  the  question  presented  in 
the  case  at  bar  was  ever  directly  passed  upon  by  tliis  court,  or  that  it 
was  urged  upon  it  in  the  cases  now  called  to  our  attention  for  the  first 
time,  save  perhaps  by  a  single  sentence  in  the  points  submitted  in  one 
•of  the  cases. 

If  the  punishment  prescribed  is  not  sufficient,  the  remedy  lies  in  an 
application  to  the  Legislature.  The  court  is  of  opinion  that  there  is 
not  such  doubt  as  to  the  correctness  of  its  construction  as  justifies  the 
allowance  of  an  appeal  under  the  provisions  of  article  6,  section  9, 
of  the  Constitution. 

The  motion  is  in  all  respects  denied. 


SEIDIML^lN  t.  McCAEOLL. 

(Supreme  Court,  Trial  Term,  New  Tork  Ck>anty.    June  80,  1920,) 

L  Set-off  and  counterclaim  ^=>29(3)^Rent  doe  under  lease  is  proper  cooih 
terclaim  in  action  for  fraudulent  representations  indudni:  lease. 

Code  of  Civil  Procedure  and  corresponding  proyisiona  of  Code  of 
Procedure  relative  to  counterclaims  were  designed  to  prescribe  a  recipro- 
cal rule,  and,  in  action  for  fraudulent  representation  inducing  lease,  rent 
due  under  the  lease  is  a  proper  counterclaim ;  both  causes  arising  out  of 
same  transaction. 
2.  Appeal  and  error  ^=>173(1) — ^Matters  not  pleaded  in  lower  eourC  not  avail- 
able. 

Where  matters  in  <^fen6e  of  counterclaim  interposed  in  an  action  were 
not  pleaded,  it  is  too  late  to  raise  matters  on  appeal. 

Action  by  David  Seidman  against  Thomas  J.  McCahill,  individually 
and  as  trustee  under  the  will  of  Thomas  J.  McCahill,  deceased.  On 
motion  for  order  granting  reargument  of  motion  to  set  aside  verdict 
for  defendant.    Motion  denied. 

Bennett  E.  Siegelstein,  of  New  York  City,  for  the  motion. 
Peck,  Schmidt  &  Burns,  of  Port  Chester  (William  Chilvers,  of  New 
York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  plaintiff  seeks  damages  for  the  defendant's 
alleged  false  representations  in  inducing  him  to  make  a  lease.  The 
defendant  counterclaims  for  rent  due  under  the  lease. 

[1]  Under  the  ruling  of  the  Appellate  Division  of  tliis  department 
in  Adams  v.  Schwartz,  137  App.  Div.  230,  122  N.  Y.  Supp.  41,  and 
Stevenson  v.  Devins,  158  App.  Div.  616,  143  N.  Y.  Supp.  916,  the  pro- 
visions of  the  Code  of  Civil  Procedure  and  the  corresponding  provi- 
sions of  the  Code  of  Procedure  relative  to  counterclaims  were  de- 
signed to  prescribe  a  reciprocal  rule  that,  where  a  counterclaim  is 
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properly  ptead^ed,  the  cause  of  action  to  which  it  is  pleaded  might 
be  pleaded  as  a  counterclaim,  if  the  defendant  had  brought  the  action. 
Applying  this  test  to  the  counterclaim  set  up  in  the  answer,  it  is  plain 
IJiat,  if  the  deiendant  had  brought  an  action  for  the  unpaid  rent  due 
under  the  lease  in  suit,  the  plaintiff  might  have  pleaded  as  a  counter- 
claim the  alleged  fraudulent  representations  of  the  defendant  in  in- 
ducing him  to  execute  the  lease  and  to  do  the  things  alleged  in  the 
cotoplaint.  Stevenson  v.  Devins,  supra,  and  cases  cited.  The  cause 
of  action  alleged  in  the  complaint  and  the  one  set  up  in  the  counter- 
claim both  arose  out  of  the  same  transaction,  the  making  of  the  lease, 
and  the  counterclaim  was  therefore  properly  interposed,  Vandervort 
V.  Mink,  113  App.  Div,  601,  98  N.  Y.  Supp.  772,  and  cases  cited. 
The  jury  by  their  verdict  determined  that  there  was  no  fraud  in  in- 
ducing the  making  and  signing  of  the  lease,  and  consequently  they 
properly  rendered  a  verdict  in  favor  of  the  defendant  for  the  unpaid 
rent,  after  deducting  the  sum  deposited  by  the  plaintiff  pursuant  to 
the  terms  of  the  lease, 

(2]  So  far  as  concerns  the  point  urged  by  the  plaintiff  that  error 
was  committed  in  charging  the  jury  that,  if  the  plaintiff  is  not  entitled 
to  a  recovery,  they  must  find  for  the  defendant  in  the  sum  of  $166.64, 
it  is  sufficient  to  say  that  the  plaintiff  did  not  plead  any  of  the  facts 
now  sought  to  be  relied  upon  to  defeat  the  counterclaim,  and  hence 
they  are  not  available. 

Motion  for  a  reargument  denied,  without  costs.  Settl^e  order  on 
notice. 


JOSEPHSOHN  V.  LEVINSOHN  et  al. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  29,  1920.) 

New  trial  «=»103— Newly  diseovered  evidence  not  material  to  lasoe  not 
sreiini* 

In  action  by  holder  at  check  for  valne  against  the  makers,  newly  dis- 
covered evidence  that  plaintifTs  testimony  that  no  security  had  been 
given  him  was  untrue  was  not  material  to  the  issue. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  in  Municipal  Court  by  Michael  Josephsohn  against  Sigmund 
Levinsoh^  and  others.  From  an  order  setting  aside  a  judgment  in 
favor  of  plaintiff,  he  appeals.    Reversed,  and  judgment  reinstated. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Adolph  Waxenbaimi,  of  New  York  City,  for  appellant 

John  Bogart,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  order  setting  aside  the  judgment  was  granted  on 
motion  papers  asking  for  relief  on  the  ground  of  "perjury  committed 
by  the  plaintiff"  and  "newly  discovered  evidence." 

The  action  was  brought  by  the  plaintiff,  as  holder,  against  respondent 
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Levinsohn,  as  maker,  of  a  check  for  $1,100  to  the  order  of  defendant 
Joseph  Rosenthal,  who  indorsed  the  same  over  to  the  plaintiff.  Prior 
to  such  indorsement,  defendants  Abe  Rosenthal  and  Morris  Goldstein 
had  indorsed  the  check  as  an  inducement  to  plaintiff  to  cash  it.  After 
plaintiff  had  thus  paid  the  money  therefor,  the  defendant-respondent 
Levinsohn  stopped  payment  thereon. 

After  certain  denials,  the  answer  of  defendant  Levinsohn  sets  out 
as  a  first  separate  defense  a  charge  of  conspiracy,  with  which  we  are 
not  concerned,  and  as  a  second  defense  that  prior  to  the  commencement 
of  the  action  "the  other  defendants  had  paid  and  discharged  plaintiff's 
claim  by  delivering  to  him  money  and  securities."  Plaintiff  was  asked 
at  the  trial  whether  he  had  received  security  of  any  kind  from  any  one 
of  the  three  indorsers,  and  answered  in  the  negative.  Defendant 
Morris  Goldstein  now  swears : 

"That  upon  the  cashing  of  the. check  ♦  ♦  •  the  plaintiff  demanded  se- 
curity from  the  deponent  and  the  other  defendants,  and  that  deponent  per- 
sonally delivered  to  plaintiff  his  savings  bank  book  *  *  *  In  the  sum  of 
^500 ;  that  deponent  had  demahded  the  return  of  the  book  a  number  of  times, 
and  had  been  refused." 

In  an  answering  affidavit  made  for  the  plaintiff  on  this  motion,  the 
same  Morris  Goldstein  swears,  however,  that  his  bank  book  was  de- 
livered by  him  to  the  plaintiff  several  weeks  before  the  cashing  of  the 
check  in  suit,  for  the  purpose  of  securing  the  validity  or  payment  of 
an  altogether  different  check  drawn  on  an  Alabama  bank,  and  that 
he  signed  the  affidavit  previously  referred  to  by  inadvertence. 

I  pass  by  the  consideration  that,  an  issue  having  been  framed  by  the 
pleadings,  and  in  part  by  the  answer,  in  regard  to  the  giving  of  se- 
curity for  this  check  by  some  of  the  defendants,  and  the  plaintiff  hav- 
ing been  expressly  interrogated  in  regard  thereto,  evidence  of  any 
of  the  defendants  on  that  subject  cannot  be  properly  regarded  as  ''new- 
ly discovered,"  nor  that  in  any  event,  in  view  of  the  second  affidavit 
referred  to,  can  the  alleged  newly  discovered  testiniohy  be  reasonably 
expected  to  change  the  result  at  a  new  trial.  The  salient  reason  for 
which  this  ordefr  must  be  reversed  is  that  the  alleged  newly  discovered 
evidence  and  the  issue  to  which  it  relates  is  manifestly  wholly  imma- 
terial to  the  question  of  defendants'  liability  on  the  check.  On  this 
point  respondent  contents  himself  with  the  simple  statement  in  a  27- 
page  brief : 

''This  fact — ^namely,  whether  security  had  been  giTen-**was  material  to 
the  issues." 

It  is  not  necessary  to  refer  to  Madison  Square  Bank  v.  Pierce,  137 
N.  Y.  444,  33  N.  E.  557,  20  L.  R.  A.  335,  33  Am.  St.  Rep.  751,  or 
the  other  cases  cited  by  the  appellant,  to  demonstrate  the  perfectly  self- 
evident  proposition  that  it  has  no  relation  whatsoever  to  the  issue  of 
defendants'  liability  as  maker  upon  a  check  of  which  the  plaintiff  is 
concededly  the  holder  for  value. 

Order  reversed,  with  $30  costs,  and  judgment  reinstated  All  con- 
cur. 
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YOUNG  T.  BIJUR  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  14,  1920,) 
AUomey  and  client  ^^VtS — Complaint  to  recover  money  covered  by  lien  held 
demurrable* 

Where  money  is  rightfully  in  possession  of  a  firm  entitled  to  a  lien  for 
services,  a  complaint  to  recover  the  money  is  demurrable,  in  absence  of 
allegation  that  sum  previously  paid  was  in  full  for  services,  or  that  lien 
bad  been  adjusted. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Eleanor  L.  Young  against  Harry  Bijur  and  Harold  H. 
Herts,  copartners  doing  business  under  the  name  of  Bijur  &  Herts. 
From  an  order  overruling  a  demurrer  to  the  complaint,  defendants 
appeal.    Reversed,  with  leave  to  plaintiff  to  plead  anew. 

Argued  June  term,  1920,  before  DELEHANTY  and  WAGNER,  JJ. 

Katz  &  Sommerich,  of  New  York  City  ^Otto  C.  Sommerich  and 
Maxwell  C.  Katz,  both  of  New  York  (Jity,  ot  counsel),  for  appellants. 
James  F.  Swanick,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  defendants  came  rightfully  into  possession 
of  the  moneys  upon  which  they  had  a  lien  for  their  services.  Since 
the  complaint  contains  no  allegation  that  the  sum  previously  paid  was 
in  full  for  services  to  be  rendered,  or  that  the  defendants*  lien  had 
been  adjusted,  it  is  evident  that  it  states  no  cause  of  action.  Gunning 
V.  Quinn,  81  Hun,  522,  30  N.  Y.  Supp.  1015 ;  Rose  v.  Whiteman,  52 
Misc.  Rep.  210,  101  N.  Y.  Supp.  1024. 

Order  reversed,  with  $10  costs  and  disbursements,  and  demurrer 
sustained,  with  $10  costs,  with  leave  to  plaintiff  to  plead  anew  within 
six  days  after  service  of  a  copy  of  the  order  entered  hereon  and  no- 
tice of  entry  thereof,  upon  payment  of  costs  in  this  court  and  in  the 
court  bdow. 

BIJUR,  J.,  taking  no  part. 

(Ill  Misc.  Rep.  244) 

CLOUGH  v.  GARDINER. 

(Supreme  (3ourt,  Special  Term,  Kings  Oounty.    March,  1020.) 

1.  Abatement  and  revival  ^=»49 — ^Action  does  not  survive  defendant's  death, 
though  survivhig  hi  state  where  accident  occurred. 

Under  (]ode  Civ.  Proc.  |  1902,  an  action  against  a  resident  of  New  York 
state  for  uamages  for  causing  death  of  plaintiff's  intestate  husband  by 
alleged  negligence  in  killing  him  with  an  automobile  while  defendant  was 
touring  in  New  Hampshire,  does  not  survive  defendant's  death,  and  can- 
not be  revived  agaiust  his  administrator,  even  though  under  Pub.  St. 
N.  H.  1901,  c  191,  I  9,  a  right  of  revival  exists  In  that  state  against  estate 
of  deceased  defendant  in  such  an  action,  In  view  of  Decedent  Estate  Law, 
{  120,  and  CJode  Civ.  Proc.  §  3343,  subd.  9. 

Z.  Abatement  and  revival  ^=>5Z — Generally  actions  ex  ddlcto  abate  on  death 
of  either  party. 

Except  as  modified  by  statute,  all  actions  ex  delicto  abate  on  the  death 
of  either  party. 
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3.  Death  ^=»11— Statute  creates  new  caoBe  of  action. 

The  action  under  Ckide  Oiv.  Proc.  I  1902,  for  wrongful  death  Is  an  en- 
tirely new,  original,  and  distinct  cause  of  action  based  upon  the  theory 
of  an  injury,  not  to  the  deceased's  estate,  but  to  the  estate  of  the  bene- 
ficiaries named  in  the  statute. 

4.  Courts  ^=>S — Transitory  action  given  by  statute  of  another  state  will  not 

be  enforced  in  New  York,  If  contrary  to  its  '^public  policy.* 
Though  a  loreign  statute  gives  rise  to  an  obligation  which,  if  transitory, 
'  follows  the  person  and  may  be  enforced  wherever  he  may  1)e  found, 
the  right  will  not  be  enforced  in  New  York,  if  sound  reasons  of  public 
policy  make  it  unwise  to  lend  the  aid  of  its  courts  to  its  enforcement. 

5.  Words  and  phrases— ^Public  policy •** 

In  a  Juoicial  sense,  public  policy  does  not  mean  simply  sound  iK>licy,  or 
good  policy,  but  it  means  the  policy  of  a  state  established  for  the  public 
weal,  either  uy  law,  by  courts,  or  general  consent. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Public  Policy.] 

Action  by  Frances  E.  Clough  as  executrix  of  Enos  M,  Clough,  de- 
ceased, against  Clarence  R.  Gardiner.  On  motion  by  plaintiflf,  after 
defendant's  death  since  commencement  of  the  action,  for  an  order  to 
revive  the  action  against  his  administrator.    Motion  denied. 

Philip  Carpenter,  of  New  York  City,  for  the  motion. 
Fred  H.  Rees,  of  New  York  City,  opposed. 

KAPPER,  J.  Plaintiff,  as  executrix,  etc.,  of  her  deceased  husband, 
brought  this  action  in  the  Supreme  Court,  Kings  County,  to  recover 
damages  for  his  death  alleged  to  have  been  occasioned  by  the  negli- 
gence of  the  defendant  Gardiner.  The  accident  occurred  in  the  state 
of  New  Hampshire  while  Gardiner,  a  resident  of  Kings  county,  N.  Y., 
was  touring  in  an  automobile  which  is  said  to  have  struck  and  killed 
said  deceased.  Since  the  commencement  of  the  action  Gardiner  died, 
and  this  motion  is  for  an  order  to  revive  the  action  against  Gardiner's 
administrator,  the  effect  of  which  would  be  to  charge  Gardiner's  es- 
tate with  liability  for  Gardiner's  negligence.  It  is  conceded  that  by  the 
Public  Statutes  of  New  Hampshire  (chapter  191,  §  9)  a  right  of  re- 
vivor exists  in  that  state  against  the  estate  of  a  deceased  defendant 
in  an  action  of  this  character,  and  assuming  that  to  be  the  law  of  New 
Hampshire,  as  averred  in  the  affidavits  both  in  support  of  and  in  op- 
position to  this  motion,  the  question  here  is  whether  such  an  action 
pending  in  our  state  survives  the  death  of  a  defendant  resident  in  this 
state. 

[1-3]  The  cause  of  action  set  forth  in  the  complaint  is  transitory  in 
character,  and  exists,  not  only  in  the  state  where  it  arose,  but  where- 
ever  the  defendant  may  be  found,  or,  at  least,  the  right  to  maintain 
it  in  this  state  is  fixed.  Can  such  an  action,  having  properly  been 
brought,  be  continued  in  this  state  after  the  death  of  iJie  defendant, 
where  under  our  own  law  such  an  action  abates,  although,  had  it  been 
brought  in  the  lex  loci,  such  a  revivor  would  have  been  authorized. 
The  leading  case  in  this  state  is  Hegerich  v.  Keddie,  99  N.  Y.  258, 
1  N.  E.  787,  52  Am.  Rep,  25,  where  it  was  held  that  a  cause  of  action 
for  negligence  resulting  in  death,  given  by  statute  to  the  rcprescnta- 
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tive  of  the  decedent  (Code  Civ.  Proc.  §  1902),  is  abated  by,  the  death  of 
the  wrongdoer,  and  does  not  survive  against  the  wrongdoer's  estate. 
The  common  law  and  statutory  history  of  actions  ex  delicto  is  ex- 
tensively discussed  in  the  case  cited,  and  it  is  pointed  out  that,  except 
as  modified  by  statute,  all  actions  ex  delicto  abate  upon  the  death  of 
either  party.  Such  modifications  are  found  in  the  Revised  Statutes 
of  1828.  2  R.  S.  pp.  447,  448,  §§  1,  2.  Section  1,  providing  that  the 
right  to  maintain  the  action  against  the  wrongdoer  and  after  his  death 
against  his  executors  or  administrators  by  the  person  injured  through 
wrong  done  to  his  property  rights  or  interest  is  the  same  as  though 
the  action  were  founded  upon  contract,  is  limited  by^  section  2,  which 
provides : 

"But  the  preceding  section  shall  not  extend  to  actions  for  slander,  for  libel, 
or  to  actions  at  assault  and  battery,  or  false  Imprisonment,  nor  to  actions  on 
the  Kjase  for  injuries  to  the  person  of  the  plaintiff,  or  to  the  person  of  the  tes- 
tator or  Intestate  of  any  executor  or  administrator." 

These  provisions  of  the  Revised  Statutes  have  been  incorporated  in 
section  120  of  the  Decedent  Estate  Law  (Laws  1909,  c.  18  [Consol. 
Laws,  c.  13]),  which  reads: 

"For  wrongs  done  to  the  property,  rights  or  interests  of  another,  for  which 
an  action  might  be  maintained  against  the  wrongdoer,  such  action  may  be 
brought  by  the  person  Injured,  or  after  his  death,  by  his  executors  or  adminis- 
trators, against  such  wrongdoer,  and  after  his  death  against  his  executors  or 
administrators,  In  the  same  manner  and  with  the  like  effect  In  aU  respects,  as 
actions  founded  upon  contracts.  This  section  shall  not  extend  to  an  action 
for  personal  Injuries,  as  such  action  Is  defined  in  section  thirty-three  hundred 
and  forty-three  of  the  Ck>de  of  Civil  Procedure;  except  that  nothing  herein 
contained  shall  affect  the  right  of  action  now  existing  to  recover  damages  for 
injuries  resulting  in  death." 

By  subdivision  9  of  section  3343  of  the  Code,  to  which  reference  is 
made  in  the  Decedent  Estate  Law,  supra,  the  definition  is  that  a  "per- 
sonal injury"  includes  libel,  slander,  criminal  conversation,  seduc- 
tion, and  malicious  prosecution ;  also  an  assault,*  battery,  false  im- 
prisonment, or  other  actionable  injury  to  the  person  either  of  the 
plaintiff,  or  of  another.  From  these  statutes  we  see  an  enumeration 
of  the  only  instances  in  which  the  rigors  of  the  common  law  have  been 
modified  with  regard  to  the  maintenance  of  actions  ex  delicto,  with  the 
single  additional  and  important  exception  of  the  cases  where  death 
ensues  as  the  result  of  the  injury,  and  in  such  cases  a  right  of  action 
is  given  only  to  the  representatives  of  the  person  whose  death  was  oc- 
casioned by  the  injury.    Code  Civ.  Proc.  §  1902. 

The  action  authorized  by  section  1902  of  the  Code  is  not  a  deriva- 
tive action ;  it  is  not  the  same  cause  of  action  that  existed  in  favor  of 
the  deceased  in  his  lifetime  and  revived  in  favor  of  his  next  of  kin, 
although  the  conditions  specified  by  the  statute  upon  which  such  an 
action  may  be  maintained  is  the  right  of  the  injured  person  to  main- 
tain an  action  if  death  had  not  ensued.  McKay  v.  Syracuse  R.  T. 
Co.,  208  N.  Y.  359,  363,  101  N.  E.  885.  The  action  under  section 
1902,  supra,  is  an  entirely  new,  original,  and  distinct  cause  of  action, 
created  by  statute  and  based  upon  the  theory  of  an  injury  not  to  the 
estate  of  the  deceased,  but  to  the  estate  of  the  beneficiaries  of  the  de- 
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ceased  nanied  in  the  statute.  Kelliher  v.  N.  Y.  Central  &  H.  R.  R. 
R.  Co.,  212  N.  Y.  207,  211,  105  N.  E.  824;  Hamilton  v.  Erie  R.  R. 
Co.,  219  N.  Y.  343,  114  N.  E.  399,  Ann.  Cas.  1918A,  928;  Matter  of 
Meng,  227  N.  Y.  264,  276,  125  N.  E.  508. 

Speaking  of  the  statutory  right  of  action  for  causing  death,  the 
Court  of  Appeals  in  Hegerich  v.  Kcddie,  supra,  99  N.  Y.  268,  1  N. 
E.  793,  52  Am.  Rep.  25,  say: 

"It  win  be  .observed  also  that  the  statute,  although  creating  a  new  cause 
of  action,  and  passed  for  the  express  purpose  of  changing  the  rule  of  the  com- 
mon law  in  respect  to  the  survivability  of  actions,  and  conferring  a  right  upon 
representatives  which  they  did  not  before  possess,  does  not  undertake,  either 
expressly  or  impliedly,  to  impair  the  equally  stringent  rule  which  precluded 
the  maintenance  of  such  actions  against  the  representatives  of  the  offending 
party.  The  plain  implication  from  its  language  would,  therefore,  seem  to  be 
at  war  with  the  idea  that  the  Legislature  Intended  to  create  a  cause  of  action 
enforceable  against,  as  well  as  by,  representatives.  The  cause  of  action  thereby 
given  is  not  to  the  estate  of  the  deceased  person,  but  to  his  or  her  representa- 
tives as  trustees,  not  for  purposes  of  general  administration,  but  for  the  ex- 
clusive use  of  specified  beneficiaries.*' 

In  Matter  of  Meekin  v.  Brooklyn  Heights  R.  R.  Go.,  164  N.  Y.  151, 
58  N.  E.  50,  51  L.  R.  A.  235,  79  Am.  St.  Rep.  635,  the  court  say: 

"In  Hegerich  v.  Keddie,  99  N.  Y.  258,  It  was  held  that  the  cause  of  action  for 
damages  from  negligence  resulting  in  death  abates  upon  the  death  of  the 
wrongdoer,  and  that  an  action  cannot  be  maintained  against  his  representa- 
tives. This  is  a  necessary  result  from  the  fact  that  thd  Code  modifies  the  Re- 
vised Statutes  and  the  common  law  only  as  to  the  i>ersonal  representatives  of 
the  person  injured,  and  not  as  to  those  of  the  person  who  inflicted  the  in- 
Jury." 

[4,  6]  While  a  foreign  statute,  not  the  law  in  this  state,  may  give 
rise  to  an  obligation  which,  if  transitory,  follows  the  person  and  may 
be  enforced  wherever  the  person  may  be  found,  and  while  it  is  not 
essential  that  to  enforce  such  a  right  the  foreign  statute  must  be  du- 
plicated here  or  supported  here  by  a  similar  .statute,  such  a  right  will 
not  be  enforced  if  'sound  reasons  of  public  policy  make  it  unwise  for 
us  to  lend  our  aid.  Hence,  the  law  of  the  forum  is  material  when  it 
sets  a  limit  of  policy  beyond  which  such  obligations  will  not  be  enforc- 
ed there.  See  Loucks  v.  Standard  Oil  Co.,  224  N.  Y.  110,  120  N.  E- 
198.  By  the  settled  law  of  this  state  we  are  informed  that  section 
1902  of  the  Code  marks  a  departure  from  the  common-law  rule  in  fa* 
vor  of  the  next  of  kin  of  the  deceased  injured  person,  in  that  it  creates 
a  new  cause  of  action  not  known  to  the  common  law,  but  that  with 
respect  to  the  wrongdoer  himself  there  has  been  no  departure  from 
the  common  law.  The  action  for  death  may  be  brought  against  the 
wrongdoer  himself,  but  it  abates  upon  his  death  and  may  not  be 
maintained  against  his  personal  representatives.  In  this  respect  there 
has  been  no  modification  of  the  common  law.  This,  therefore,  seems 
to  be  the  declared  public  policy  of  our  state,  steadfastly  maintained 
both  by  legislative  enactment  and  judicial  decision  down  to  the  present 
time.  When  we  speak  of  the  public  policv  of  the  state,  we  mean  the 
law  of  the  state,  whether  found  in  the  Constitution,  the  statutes,  or 
judicial  records.  People  v.  Hawkins,  157  N.  Y.  1,  12,  51  N.  E.  257, 
42  L.  R.  A.  490,  68  Am.  St.  Rep.  736.     In  a  judicial  sense,  public 


Digitized  by 


Google 


Sup.  Ct)  OAJCPOOOIA  V.  RAKAMA  B.  OQ.  807 

<182  N.T.8.) 

policy  does  not  mean  simply  sound  policy,  or  good  policy,  but  it  meanil 
the  policy  of  a  state  established  for  the  public  weal  "either  by  law, 
by  courts,  or  general  consent"  HoUis  v.  Drew  Theological  Seminary, 
95  N.  Y.  171;  Matter  of  Lampson,  33  App.  Div.  51,  53  N.  Y.  Supp. 
53L  In  the  Girard  Will  Case.  2  How.  127,  11  h.  Ed.  205,  Mr.  Jus- 
tice Story  said: 

^Nor  are  we  at  liberty  to  look  at  general  considerations  of  tbe  snpposed 
pnbUe  interests  and  policy  of  Pennsylvania  upon  tbis  subject,  beyond  wbat  Its 
Ck)nstitution  and  laws  and  Judicial  decisions  make  known  to  us.  Tbe  ques- 
tion, what  is  tne  public  policy  of  a  state,  and  what  is  contrary  to  it,  if  in- 
quired into  beyond  these  limits,  will  be  found  to  be  one  of  great  vagueness  and 
uncertainty,  and  to  involve  discussions  which  scarcely  come  within  the  range 
of  Juaidal  duty  and  functions,  and  upon  which  men  may  and  will  complexion- 
ally  differ.'* 

Neither  under  our  statutes  nor  our  decided  cases  can  the  estate  of 
the  wrongdoer,  in  such  a  case  as  the  one  at  bar,  be  depleted  to  the 
detriment  of  his  heirs  at  law,  next  of  kin,  and  creditors.  It  does  not 
seem  to  me  that  a  declared  public  policy  denying  rights  to  a  resident 
may  be  abrogated  in  favor  of  a  nonresident  who  is  seeking  to  substi- 
tute the  policy  of  a  foreign  state  in  place  of  our  own.  The  motion 
should  be  denied.  ^ 

Motion  denied. 


€AMPOC€IA  T.  PANAMA  B.  GO.  eft  al. 

(Supreme  Court,  Special  Term,  New  York  County.    June  16,  1920.) 

1.  Admiralty  ^=>20 — State  Workmen's  Compensation  Law  uneonstitutional,  as 

a  regulation  of  maritime  workers. 

The  Workmen's  Compensation  Law  is  unconstitntional,  in  so  tSLT  as  it 
regulates  and  provides  for  injuries  suffered  by  an  employ^  in  maritime 
work. 

2.  Admiralty  ^»2<^M2iritime  law  governs  rights  of  flerrant  injured  in  mari- 

time work. 

A  servant  injured  while  engaged  in  maritime  work  is  entitled  to  resort 
to  his  common-law  remedy  in  the  state  court,  but  the  maritime  law  de- 
termines his  rights. 

On  reargument.    Order  on  former  hearing  set  aside. 

For  former  opinion,  see  110  Misc.  Rep.  116,  181  N.  Y.  Suw>.  14. 

DAVIS,  J.     [1]  The  Supreme  Court  of  the  United  States,  in  the 

case  of  Knickerbocker  Ice  Co.  v.  Lillian  E.  Stewart,  252  U.  S. ,  40 

Sup.  Ct.  438,  64  L.  Ed.  (decided  May  17,  1920),  reversing  the 

determination  of  the  Court  of  Appeals  in  such  action  (reported  226 
N.  Y.  302,  123  N.  E.  382),  has  held  that  in  so  far  as  Congress  under- 
took (chapter  97,  40  Stat.  395  [U.  S.  Comp.  St.  1918,  U.  S.  Comp. 
St.  Ann.  Supp.  1919,  §  991,  subd.  3,  and  section  1233]),  "to  permit  ap- 
plication of  Workmen's  Compensation  Laws  of  the  several  states  to 
injuries  within  the  admiralty  and  maritime  jurisdiction,  and  *  *  » 
sought  to  authorize  and  sanction  action  by  the  states  in  prescribing 
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*  *  *  as  to  all  concerned,  rights,  obligations,  liabilities,  and  rem- 
edies designated  to  provide  compensation  for  injuries  suffered  and 
employes  in  maritime  work,"  it  was  beyond  the  power  of  Congress 
so  to  'do,  and  that  therefore  the  Workmen's  Compensation  Law  of 
the  state  (Consol.  Laws,  c.  67)  was  unconstitutional,  in  so  far  as  it 
regulated  and  provided  compensation  for  injuries  suffered  by  an  em- 
ploye engaged  in  maritime  work.  The  plaintiff  in  this  case  was  en- 
gaged in  a  maritime  emplo)m[ient  at  the  time  his  injuries  are  alleged 
to  have  been  suffered. 

[2]  This  application  for  a  reargument  of  the  motion  heretofore 
made  for  judgment  on  the  pleadings  in  favor  of  John  T.  Clark  & 
Son,  one  of  the  defendants,  which  motion  was  determined  in  favor 
of  such  defendant  prior  to  such  decision  of  the  Supreme  Court  of 
the  United  States,  must  therefore  be  granted,  and  the  order  directing 
judgment  in  favor  of  such  defendant  set  aside,  and  the  motion  for 
judgment  on  the  pleadings  in  favor  of  such  defendant  denied,  with 
$10  costs.  Plaintiff  is  entitled  to  resort  to  his  common-law  remedy 
in  the  state  court.  The  maritime  law,  however,  determines  his 
rights  in  such  an  action  to  recover  for  any  injuries  in  the  course  of 
his  employment  as  longshoreman.  Schueae  v.  Zenith  S.  S.  Co.  (D. 
C.)  216  Fed.  566,  affirmed  244  U.  S.  646,  37  Sup.  Ct.  652,  61  L.  Ed. 
1369;  Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524, 
61  L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900;  Matter 
of  Doey  v.  Rowland  Co.,  224  N.  Y.  30,  120  N.  E.  53;  Knapp  v- 
U.  S:  Transp.  Co.,  181  App.  Div.  432,  170  N,  Y.  Supp.  384, 

Settle  order  on  notice. 


BULOTA  V.  E.  L.  BARNETT,  Ine, 

(Supreme  Court,  Appellate  Term,  First  Department.    June  14,  1920.) 

Parties  <$=»40(7) — ^btvaliditF  of  assigimittit  and  iBdemntty  agreeineiit  to 
orig^al  debtor,  executed  after  assignment,  did  not  entitle  assignor  to  in- 
tervene in  action  on  assignment;  ''interest  in  tlie  subject  of  action.'* 

In  action  for  work,  labor,  and  services  rendered  by  plaintilTs  assignor, 
a  corporation,  such  assignor  was  not  entitled,  as  having  au  "Interest  In  the 
subject"  of  the  action,  under  Code  Civ.  Proc.  |  452,  to  be  made  a  party 
defendant  on  the  ground  that  the  assignment  was  made  by  an  unauthor- 
ized officer  when  the  corporation  was  insolvent,  to  the  knowledge  of  the 
officer  and  plaintiff,  and  that  after  the  assignm^it  the  corporation  was 
paid  the  debt  by  the  defendant  debtor  upon  giving  the  debtor  its  indemnity 
agreement,  for  the  indemnity  transaction,  being  subsequent  to  the  assign- 
ment, could  not  be  considered  in  determining  the  assignor's  motion  to  be 
made  a  party. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interest.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Adolph  Bulova  against  E.  L.  Barnett,  Incorporated,  in 
which  the  S.  S.  Corporation  petitioned  to  be  made  a  party  defendant. 
From  an  order  requiring  plaintiff  to  bring  in  the  petitioner  as  a  party 
defendant,  plaintiff  appeals.    Order  reversed,  and  motion  denied 

See,  also.  111  Misc.  Rep.  150,  181  N.  Y.  Supp.  247. 
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Sup^.  Ct.)  FISGHMAN  V.  SANITARY  TOILET  CO.  809 

(182  N.T.S.) 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and  WAG- 
NER, JJ. 

San  ford  H.  Cohen,  of  New  York  City  (George  Cohen,  of  New 
York  City,  of  counsel),  for  appellant. 

Charles  J,  Doherty,  of  New  York  City>  for  respondent. 

BIJUR,  J.  Plaintiflf  sues  E.  L.  Barnett,  Incorporated,  on  a  cause  of 
action  for  work,  labor,  and  services  alleged  to  have  been  rendered  to 
it  by  the  S.  S,  Corppration,  which  claim  plaintiff  alleges  had  been  as- 
signed to  it  The  petition  of  the  S.  S.  Corporation,  upon  which  this 
order  was  granted,  sets  out  that  the  assignment  was  made  by  an  ofl&cer 
who  had  no  authority,  and  that  the  corporation  at  the  time  was  in- 
solvent, to  the  knowledge  of  said  officer  and  of  the  plaintiff ;  abo  ths^t 
after  the  assignment  had  been  made  the  S.  S.  Corporation  procured 
the 'Barnett,  Incorporated,  to  pay  the  debt  to  it  (S.  S.  Corporation) 
which  Barnett,  Incorporated,  did  Upon  the  S.  S.  Corporation'^s  giving 
an  indemnity  agreement  to  Barnett,  Incorporated. 

Upon  this  state  of  facts  I  see  no  warrant  for  the  order  made  herein, 
whidi  must  find  its  authority,  as  conceded  by  both  counsel,  in  section 
452  of  the  Code  of  Civil  Procedure.  This  is  an  action  at  law  to  re- 
cover for  work,  labor,  and  services  rendered  to  the  original  defendant. 
The  S.  S.  Corporation  has  no  "interest  in  the  subject  thereof,"  in 
the  sense  in  which  those  words  are  used  in  the  section  quoted.  Chap- 
man V.  Forbes,  123  N.  Y.  532,  26  N.  E.  3;  Bauer  v.  Dewey,  166  N. 
Y.  402,  60  N.  E.  30.  To  hold  otherwise  would  be  to  permit  every 
assignor  of  a  claim  to  be  made  a  party  defendant  to  the  suit  of  his 
assignee  against  the  original  debtor  upon  the  mere  statement  that  the 
fact  or  the  validity  of  the  assignment  was  contested. 

The  respondent  makes  the  further  contention  that,  having  become  an 
indemnitor  to  the  original  defendant,  it  is  entitled  to  be  made  a  party 
defendant  to  protect  its  interests  as  indemnitor.  While  this  contention 
is  not  sought  to  be  supported  by  any  authority,  it  suffices,  I  think,  to 
dispose  of  it,  to  point  out  that  the  indemnity  transaction  was  subse- 
quent to  the  acquisition  by  the  plaintiff  of  the  cause  of  action  sued 
upon,  and  cannot,  therefore,  be  considered  in  determining  this  mo- 
tion. 

Order  reversed,  with  $10  costs,  and  motion  denied,  with  $10  costs. 
All  concur. 


FISOHMAN  V.  SANITARY  TOILET  CO. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  24,  1920.) 

1.  Bailment  ^:»1— Purchaser  of  towel  from  employ^  in  station  held  not  en- 
titled to  recover  for  loss  of  coat  lianded  to  such  employ^. 

Where  plaintiff  purchased  towel  from  employ^  of  defendant,  who  had 
privilege  of  selling  towels  in  public  toUet  room  of  railroad  station,  and 
at  the  same  time  handed  his  overcoat  to  such  employe,  though  there  were 
hooks  fastened  on  the  wall,  on  which  to  hang  clothing,  the  defendant  was 
not  liable  for  loss  of  coat  on  the  plaintiffs  return  therefor  two  hours  later, 
on  theory  that  bailment  existed ;  the  plaintiff  not  being  defendant's  guest. 

<^For  other  cases  see  eame  topic  A  KET-KUMBBR  In  all  Kej-Numbered  Digests  A  Indeze* 
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2.  Master  and  serrant  ^=»30!S(2)^Einploy6  seHioff  towels  at  statton  did  not 
act  within  employment  in  taldni:  coat  of  purchaser  of  towel. 

Where  plaintiff,  in  buying  towel  from  employ^  of  defendant,  who  had 
privilege  of  selling  towels  in  public  toilet  room  of  railroad  station,  banded 
his  coat  to  such  employ^,  and  where  the  only  duty  of  such  employ^  was  to 
clean  the  place  and  collect  for  the  towels,  defendant  was  not  liable  for  loss 
of  coat,  since  the  employ^,  in  taking  coat,  did  not  act  within  the  scope  of 
his  employment. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  William  Fischman  against  the  Sanitary  Toilet  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and  WAG- 
NER, JJ. 

John  T.  Booth,  of  New  York  City,  for  appellant. 
Cecil  B.  Ruskay,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  on  January  18,  1919,  visited  the  public 
toilet  room  in  the  Flatbush  Avenue  station  of  the  Long  Island  Railroad 
in  the  borough  of  Brooklyn,  New  York  City.  Thereafter  he  washed 
his  hands,  giving  10  cents  to  an  attendant  for  a  towel.  He  alleges  that 
at  the  same  time  he  handed  his  overcoat  to  the  attendant,  although 
there  were  hooks  fastened  to  the  wall  upon  which  to  hang  clothing. 
Plaintiff  testified  that  he  was  in  a  hurry,  and  after  drying  his  hands 
rushed  for  the  train.  After  he  got  on  the  train  he  missed  the  coat, 
but  continued  to  the  point  of  destination.  He  returned  about  two 
hours  later,  and  asked  the  attendant  for  his  coat.  The  latter  replied 
that  he  did  not  have  it,  and  that  he  had  returned  the  garment  to  the 
plaintiff.  The  court  below  rendered  judgment  in  favor  of  the  plaintiff 
for  the  sum  of  $123,  the  value  of  the  coat  and  its  contents,  together 
with  costs  and  disbursements. 

[1,  2]  The  judgment  must  be  reversed.  The  only  theory  advanced 
for  sustaining  the  recovery  is  tliat  the  relation  and  conduct  of  the  par- 
ties created  a  bailment,  and  that  as  a  result  thereof  the  defendant  was 
responsible  for  the  act  of  its  employe  in  failing  to  return  the  coat 
upon  demand.  The  plaintiff  in  support  of  its  contention  cites  a  number 
of  cases,  the  facts  of  which  are  not  analogous  to  the  situation  present- 
ed herein,  and  all  of  which  proceed  upon  the  theory  of  a  bailment.  No 
bailment,  however,  can  be  said  to  exist  in  the  case  at  bar.  The  rail- 
road maintains  public  toilets  as  a  matter  of  necessity  for  the  use  of 
the  traveling  public,  and  it  cannot  be  held  that  the  plaintiff  was  in  any 
sense  the  guest  of  the  defendant  who  merely  had  the  privilege  of  sell- 
ing towels.  The  attendant  therein,  whose  duty  it  was  to  clean  the 
place  and  to  collect  for  the  towels,  was  not  acting  in  the  scope  of  his 
employment,  so  as  to  bind  his  master  in  taking  charge  of  the  plaintiflf's 
coat. 

Judgment  accordingly  reversed,  and  complaint  dismissed  upon  the 
merits,  with  $30  costs  to  appellant  in  this  court  and  costs  in  the  court 
below. 
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ROSEN  V.  981  UNION  AVE.  CORPORATION  eft  «L 
SAME  T.  076  TiNTON  AVE.  CORPORATION  eft  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  16,  1920.) 

L  DismlsBal  and  nonsuift  ^»12— I^aiKiftiff  may  disconftinue  aft  any  ftime  before 
final  submisftieB. 

Plaintiff  is  entitled  to  discontinue  his  action  at  any  time  and  for  any 
reason  before  final  submission  to  tbe  jury,  provided  no  substantial  rights 
of  defendant  or  a  third  party  have  intervened. 
2.  Dismissal  and  nonsuit  <9='37— Tender  of  costs  not  condition  precedent. 

PlaintifTs  motion  to  discontinue  before  fitaal  submission  need  not  ne 
accompanied  by  or  coupled  with  an  actual  tender  of  costs ;  such  tender  not 
being  a  condition  precedent,  altliough  payment  of  costs  may  be  a  condition 
imposed  by  the  court  on  granting  the  motion,  with  which  plaintiff  must 
of  course  comply,  if  he  desires  to  avail  himself  of  the  permission. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Actions  by  Solomon  Rosen  against  the  981  Union  Avenue  Corpo- 
ration and  another  and  against  the  976  Tinton  Avenue  Corporation 
and  another,  tried  as  one  pursuant  to  stipulation.  From  a  judgment 
for  defendants,  and  from  an  order  denying  plaintiff's  motion  for  a 
new  trial,  plaintiff  appeals.  Judgments  and  orders  reversed,  and 
motion  for  leave  to  discontinue  granted,  and  actions  discontinued. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and  WAG- 
NER, JJ. 

Lind  &  Pfeiffer,  of  New  York  City  (Alexander  Pfeiffer,  of  New 
York  City,  of  counsel),  for  appellant. 

Strasbourger  &  Schallek,  of  New  York  City  (Max  L.  Schallek,  of 
New  York  City,  of  counsel),  for  respondents. 

WAGNER,  J.  The  correctness  or  validity  of  the  verdicts  as  to  sub- 
stance and  subject-matter  does  not  arise,  the  sole  question  upon  this 
appeal  relating  to  the  refusal  of  the  trial  court  to  discontinue  the 
actions,  tried  as  one  pursuant  to  a  stipulation  of  counsel,  on  motion 
of  the  plaintiff  made  during  the  trial. 

After  plaintiff's  case  had  been  presented,  and  plaintiff  had  rested, 
and  the  defendants'  motion  to  dismiss  the  complaint  had  been  denied 
by  the  trial  justice,  the  plaintiff  asked  the  court,  after  a  colloquy  had 
taken  place,  to  which  it  is  unnecessary  here  to  refer,  to  withdraw  a 
juror,  which  motion  was  denied.  Plaintiff  then  moved  to  discontinue 
the  actions,  which  motion  was  likewise  denied.  Under  protest  the 
learned  trial  justice  compelled  plaintiff's  counsel,  who  had  notified 
the  court  that  he  had  withdrawn  from  the  case,  to  continue  the  trial 
thereof,  and  the  latter,  with  the  express  view  of  avoiding  any  im- 
putation of  contempt,  and  upon  renewed  protest  at  the  court's  pro- 
cedure, did  continue,  again  moving  at  the  end  of  the  entire  case  to 
discontinue,  which  motion  similarly  was  denied. 

[1]  It  is  well  settled  that  a  plaintiff  is  entitled  to  discontinue  his 
action  at  any  time  before  final  submission  to  the  jury,  provided  no 
substantial  rights  of  the  defendant  or  a  third  party  have  intervened. 

<^For  oUi6r  caam  see  same  topic  A  KBT-NUMBSR  In  all  Key-Numbered  Digests  A  Indexes 
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Droege  v.  Bittner,  93  Misc.  Rep.  506,  157  N.  Y.  Supp.  240;  Tele- 
phonine  Co.  v.  Douthitt,  115  App.  Div.  362,  100  N.  Y.  Supp.  781; 
Harrigan  v.  Prendergast,  94  Misc.  Rep.  151,  157  N.  Y.  Supp.  1086; 
Levy  V.  Metropolitan  Life  Ins.  Co.,  95  Misc.  Rep.  556,-  159  N.  Y. 
Supp.  902.  The  right  is  his,  and  the  reason  for  so  doing  is  of  no 
concern  to  the  court.  Schintzuis  v.  Lackawanna  Steel  Co.,  224  N.  Y. 
226,  120  N.  E.  137.  No  more  is  he  compelled,  in  th«  absence  of  the 
above  exception,  to  continue  a  litigation  than  he  was  originally  to  in- 
stitute it.  Where  nothing  appears  to  show  that  it  will  injuriously 
affect  the  rights  of  the  adverse  party,  it  is  tlie  duty  of  the  trial  court 
to  grant  the  motion  for  leave  to  discontinue.  This  rule  is  not  op- 
posed to,  nor  does  it  prevent,  the  exercise  of  the  court's  legal  dis- 
cretion which  it  necessarily  has^  through  its  control  over  the  entry 
of  its  own  orders.  It  simply  provides  a  test  as  to  when  there  is  a 
foundation  for  its  exercise;  for,  as  was  said  in  Matter  of  Butler, 
101  N.  Y.  307,  4  N.  E.  518,  where  it  is  clear  the  rights  of  the  oppos- 
ing party  are  not  violated : 

•*A  refusal  of  leave  becomes  merely  arbitrary  and  without  any  basis  upon 
which  discretion  can  exist" 

In  the  case  at  bar  the  answers  of  both  defendants  were  general  de- 
nials. Not  only  did  they  interpose  no  counterclaim,  but  the  record 
discloses  nothing  which  would  indicate  that  any  rights  of  any  of 
the  defendants,  or  any  one  else,  had  intervened,  or  would  have  been 
prejudiced,  so  as  to  demand  a  continuance  of  the  actions  to  their 
termination. 

[2]  It  is  urged,  however,  that  the  trial  court's  action  was  proper, 
in  that  the  motion  was  not  accompanied  or  coupled  with  an  actual 
tender  of  costs  at  the  time  the  request  for  leave  to  discontinue  was 
addressed  to  the  court.  It  is  the  undoubted  duty  imposed  upon  tlie 
plaintiff  to  comply  with  the  terms  made  by  the  court  after  such  mo- 
tion has  been  granted,  if  he  desires  to  avail  himself  thereof ;  but  that 
is  far  from  making  the  offer  a  condition  precedent  to  its  granting. 
A  dictum  found  in  Kniger  v.  Persons,  52  App.  Div.  50,  64  N.  Y.  Supp. 
841,  appears  to  be  defendants'  sole  reliance  for  such  contention.  We 
think  it  clear,  both  from  its  reading  and  that  of  the  two  cases  cited 
by  it,  Matter  of  Butler,  supra,  and  Winans  v.  Winans,  124  N.  Y.  141, 
26  N.  E.  293,  which  do  not  in  any  manner  support  the  proposition, 
that  the  court  did  not  mean  to  hold  that  a  motion  of  this  kind,  to  be 
effectual,  must  be  coupled  with  a  tender  of  costs.  Though  the  pre- 
cise question  does  not  seem  to  have  been  presented  in  any  decision 
of  this  state,  it  was  specifically  passed  upon  by  the  Supreme  Court  of 
California  in  Hancock  'Ditch  Co.  v.  Bradford,  13  Cal.  637,  with  whose 
reasoning  we  agpree.    The  court  there  said: 

"W^e  do  not  understand  that  the  plaintiff  is  bound  to  tender  the  costs  be- 
fore being  entitled  to  be  nonsuited ;  tor  the  costs  cannot  be  at  the  moment 
known  or  computed.  But  this  proviso  was  only  meant  to  declare  that  the 
effect  of  the  nonsuit  is  to  subject  him  to  costs.'* 

For  the  reasons  above  stated,  the  refusal  of  the  request  of  the 
plaintiff  to  be  permitted  to  discontinue  its  actions  constituted  error, 
requiring  a  reversal  of  the  judgments. 
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Judgments  and  orders  reversed,  with  costs  to  appellant  as  on  one 
appeal,  and  motion  for  leave  to  discontinue  granted,  and  actions  dis- 
continued, with  taxable  costs  to  respondents  to  date  of  trial  as  of 
one  action ;  costs  of  one  party  to  be  set  off  against  those  of  the  other. 
All  concur. 


ROBERTSON  v.  ROBERTSON. 

(Supreme  Court,  Special  Teim,  New  York  County.   Jane  28,  ld20.) 

Divorce  <e=>129(16)^Evldenee  held  Insufficient  to  show  adultery. 

•In  a  wife's  suit  lor  divorce,  based  upon  her  husband's  adultery,  evidence 
held  insufficient  te  warrant  the  court  In  granting  plaintiff  a  decree. 

Action  for  divorce  by  Sarah  L.  Robertson  against  Joseph  Archi- 
bald Robertson.    Judgment  for  defendant. 

John  Conville,  of  New  York  City  (Martin  -L.  Stover,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Frank  Earle  Parham,  of  New  York  City,  for  defendant  and  co- 
respondent Davis. 

Lyle  E.  Mahan  and  Samson  Sel^,  both  of  New  York  City,  for  co- 
respondent Bourassa. 

GJEGERICH,  J.  At  the  close  of  the  trial  I  dismissed  the  defend- 
ant's counterclaim  for  failure  of  proof,  but  reserved  decision  upon  the 
plaintiflf's  claim  to  a  divorce.  Upon  analysis  and  consideration  of  the 
evidence,  I  have  reached  the  conclusion  that  the  plaintiff  ako  failed 
to  make  out  her  case.  She  produced  four  witnesses  of  the  facts  relied 
upon  to  establish  the  adultery  charged,  one  a  private  detective  and  tlie 
other  three  men  who  were  employed  and  paid  for  their  ni^t's  work 
in  accompanying  the  private  detective  to  the  defendant's  ofBce  and 
apartment  on  the  occasion  in  question.  These  four  witnesses  all  tes- 
tified that  when  they  went  to  the  office  of  the  defendant,  who  is  a 
physician,  he  met  them  at  the  door  with  his  medical  or  surgical  case 
in  his  hand,  ready  to  answer  the  call  which  they  had  made  a  short 
time  before  over  the  telephone  that  he  come  to  attend  a  person  in  the 
same  hotel,  who  was  desperately  ill.  They  further  testified  tliat  they 
forced  their  way  into  his  office,  and  passed  through  it  to  his  sleeping 
room  in  the  rear,  where  they  found  the  corespondent  absolutely  nude, 
and  that  the  only  bed  in  such  room  was  disarranged.  The  witness 
who  first  reached  this  bedroom  testified  that  he  told  the  corespondent 
to  pull  some  clothing  over  herself,  and  that  she  then  did  so  by  draw- 
ing a  sheet  in  front  of  her.  These  witnesses  also  testified  that  the 
defendant's  dog,  a  collie,  attacked  the  defendant,  his  own  master,  in 
the  struggle  which  took  place  in  the  office. 

The  defendant  and  the  corespondent  denied  the  alleged  misconduct, 
and  that  the  bed  was  in  a  disheveled  condition.  They  both  testified 
that  the  corespondent  was  fully  dressed  when  the  witnesses  forced 
their  way  in,  and  that  she  had  over  her  ordinary  dress  her  operating 
room  gown,  which,  as  a  professional  nurse,  she  wore  when  she  was 
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in  the  doctor's  office  expecting  to  go  upon  duty.  She  further  tes- 
tified that  she  had  been  told  by  the  defendant  that  he  would  need  her 
assistance  that  night  in  the  treatment  of  a  patient  he  was  expecting. 
The  exact  time  of  the  entrance  of  the  four  witnesses  was  in  dispute ; 
the  plaintiff's  witnesses  claiming  it  was  3  o'clock,  while  the  defend- 
ant's witnesses  say  it  was  a  little  before  2,  or  about  2  o'clock.  The 
corespondent^  testified  that  she  was  suffering  from  abscesses  in  her 
teeth,  and  had  had  two  extracted  that  week,  and  was  spending  the 
time  while  waiting  for  the  expected  patient  readii^  a  medical  book, 
which  treated  of  such  diseased  conditions  as  then  affected  her  jaw. 
She  says  that  when  the  struggle  began  she  ran  back  from  the  oSice 
into  the  bedroom,  where  there  was  a  telephone,  to  call  the  police. 

The  defense  is  supported  by  the  testimony  .of  the  assistant  man- 
ager of  the  hotel,  who  testified  that  he  was  sleeping  In  a  room  on  the 
second  floor,  the  defendant's  office  and  apartment  being  on  the  ground 
floor,  and  was  awakened  about  2  o'clock  t^  the  noise  of  glass  break- 
ing and  sounds  of  a  struggle  and  the  barking  of  a  dog ;  that  he  im- 
mediately put  on  his  bathrobe  and  sHppers  and  went  down  to  the 
lobby,  and  saw  several  figures  just  leaving  the  hotel  entrance,  and 
that  he  went  into  the  doctor's  apartment  and  found  him  in  a  state  of 
collapse,  and  saw  the  corespondent  with  her  uniform  on  over  her  street 
dress.  This  witness  testified  that  it  took  him  about  two  minutes  from 
the  time  he  first  heard  the  noise  until  he  got  down  into  the  doctor's 
apartment,  and  that  he  was  positive  the  corespondent  was  dressed 
when  he  reached  the  apartment.  It  is  hardly  probable  that,  with  the 
excitement  of  the  invasion  and  the  visits  which  the  plaintiff's  wit- 
nesses claim  they  made  to  the  bedroom  in  which  the  corespondent  was, 
and  the  conversation  held  with  her,  that  she  would  have  had  time  to 
fully  dress  herself  before  the  assistant  manager  could  put  on  his  bath- 
robe and  slippers  and  get  down  to  the  apartment,  which  was  only  one 
floor  below.  Improbable,  also,  is  the  assertion  of  the  plaintiff's  wit- 
nesses that  the  defendant's  dog  attacked  his  master  in  the  struggle. 
Such  an  assertion  is  directly  contrary  to  the  common  knowledge  of 
the  faithful  nature  of  that  animal. 

In  support  of  the  defetise  there  was  also  the  testimony  of  the  two 
specialists,  who  made  a  physical  examination  of  the  corespondent 
after  the  occasion  in  question,  and  who  testified  that  her  physical  con- 
dition was  such  as  is  not  found,  save  in  very  exceptional  cases,  once 
in  10,000  instances,  one  of  them  testified,  where  a  woman  has  had  sex- 
ual intercourse.  This  testimony  was,  it  is  true,  to  some  extent  dis- 
puted by  an  expert  called  on  behalf  of  the  plaintiff,  who  testified  that 
the  condition  referred  to  was  not  very  exceptional;  but  even  upon 
the  testimony  of  the  latter  expert,  the  condition  found  was  of  some 
importance  on  the  question  at  issue,  and  in  my  view  of  the  combined 
testimony  of  the  three  experts  the  condition  so  found  was  of  great 
importance  on  that  issue.  My  conclusion  is  that  the  plaintiff  failed 
to  establish  such  a  preponderance  of  evidence  as  is  requisite  to  war- 
rant the  court  in  granting  a  divorce. 

The  complaint  is  therefore  dismissed  upon  the  merits,  without  costs 
to  cither  the  defendant  or  the  corespondent,  Maude  Davis.    The  dis- 
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missal  of  lihe  defendant's  counterclaim  upon  the  nieiits  is  without 
costs  to  either  the  the  plaintiff  or  the  corespondent^  Napoleon  Arthur 
Bburassa.  The  requests  for  findings  of  the  plaintiff,  the  defendant^ 
and  the  corespondent,  Maude  Davis,  respectively,  have  been  passed 
upon  as  indicated  on  the  mai^gins  thereof. 

Submit  for  my  signature,  upon  two  days'  notice  of  presentation^ 
a  decision  embodying,  without  change  of  language,  all  findings  made 
by  me,  with  proof  of  service.  All  papers  received  bv  me,  including 
the  stenographer's  minutes,  have  been  returned  to  the  clerk. 


STOCKBUN  V.  SLATBB  BROS.  CLOAK  St  SUIT  COAT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    Jime  16,  1920.) 

1.  Master  ami  servaot  ^=>i%  (3) — ^Wrongfully  discharged  servant  should  miti- 

gate damages  by  aceepting  offer  to  return  to  work. 

It  was  the  duty  ot  a  wrongfully  discharged  servant  to  mitigate  his 
damages  as  much  as  possible,  even  to  the  extent  of  aoceptliig  bis  employ- 
er's offer  to  continue  him  In  its  employ  for  a  part  of  his  unexpired  term 
of  employment 

2.  Trial  <^=>3I5— Verdict  set  aside  as  compromise. 

In  action  for  wrongful  discharge,  a  verdict  mathematically  demonstra- 
ble to  be  a  compromise  would  be  set  aside  on  appeal. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
.  Action  by  Philip  Stockman  against  the  Slater  Bros.  Cloak  &  Suit 
Coat  Company.     From  a  judgment  for  plaintiiF,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  June  term,  1920,  before  BIJUR,  DEI^HANTY,  and 
WAGNER,  JJ. 

Alex  B.  Greenherg,  of  New  York  City,  for  appeftant. 

Bernard  Gordon^  of  New  York  City,  for  respoiuiest  ^     . 

DELEHANTY,  J,  The  verdict  for  plaintiff  on  Feboruary  10, 
1920,  for  $658,  settled  in  his  favor  the  disputed  question  pf  fact, 
namely,  that  plaintiff  was  employed  by  defendant  for  a  period  running 
from  April  14,  1919,  to  January  1,  1920,  at  a  weekly  salary  of  $45, 
and  that  he  was  imlawfuUy  discharged  on  May  27,  1919.  UpOii  the 
rendition  thereof  the  defendant  made  the  usual  motion  to  set  aside, 
urging  specifically  that  the  verdict  was  a  compromise  one,  and  that 
the  court  erred  in  excluding  proper  evidence  submitted  by  defendant. 

[1,2]  It  is  upon  those  grounds,  mainly,  that  the  judgment  ap- 
pealed from  is  assailed,  which  nec^s$itates  reference  to  the  proof 
presented.  It  is  quite  apparent  as  a  matter  of  mathematics  that  at 
the  date  of  discharge  plaintiff  had  an  unexpired  contract  of  about 
31  weeks  of  the  value  of  $1,395.  It  is  conceded  that  he  was  not  paid 
his  salary  for  the  week  prior  to  his  discharge,  which  would  therefore 
make  $1,440,  the  amount  due  him  herein,  less  credits  for  merchandise 
and  overdrafts  amounting  to  $82,  and  also  $300  wages  received  out- 
side employment  in  December,    1919,  before  the  expiration  of   the 
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contract.  This  left  a  balance  of  $1,058,  which  pldntiff  contended 
should  be  the  verdict  herein.  Unexplained,  it  is  evidait  that  the  ver- 
dict of  $658  represents,  not  the  deliberate  judgment  of  the  jury,  but 
rather  a  compromise. 

It  is  sought  by  plaintiff,  however,  to  justify  this  verdict  by  the 
defendant's  evidence  to  the  effect  that  on  the  19th  or  20th  of  June, 
1919,  defendant  offered  to  continue  plaintiff  in  its  employ  on  the  same 
salary  for  the  fall  season,  which  would  expire  about  November  15th 
following.  While  plaintiff  denied  that  any  such  offer  was  made,  yet 
the  learned  court  properly  charged  that  under  the  circumstances  it 
was  the  duty  of  plaintiff  to  mitigate  his  damages  as  much  as  possible, 
even  to  the  extent  of  accepting  defendant's  offer  if  made  as  stated. 
But,  assuming  that  plaintiff  had  returned'  to  defendant,  and  contin- 
ued in  its  employ  until  November  15,  1919,  he  would  have  earned 
a  further  20  weeks'  wages,  or  $900,  which,  added  to  the  $382  credit 
heretofore  mentioned,  would  have  wiped  out  altogether  his  claim  of 
$1,058.  In  either  aspect  of  the  case  there  was  an  utter  disregard  by 
the  jury  of  the  evidence,  which  in  itself  calls  for  a  reversal  of  the 
judgment  herein.  As  the  case  is  to  be  tried  over,  it  is  not  amiss  to 
say  that  there  were  prejudicial  errors  committed  by  the  learned  trial 
court  in  excluding  on  cross-examination  of  plaintiff  testimony  which 
sought  to  impeach  that  given  by  him  on  his  direct  examination.  This 
went  to  the  credibility  of  the  witness,  a  fact  peculiarly  within  the 
province  of  the  jury  to  determine.  Judgment  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event    All  concur. 


ROST  V.  REGAL  STORAGE  WAREHOUSE,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department,    ivaie  24,  1820.) 

Depositions  ^^KMl-rAdmission  of  deposition  without  gtving  advene  party 
opportunity  to  object  to  questions  reversiiile  error. 

The  admission  in  evidence  as  one  exhibit,  over  objection,  of  the  entire 
deposition  of  one  of  the  officers  of  defendant  corporation,  without  giving 
counsel  for  the  defendant  an  opportunity  to  object  to  the  competency  or 
relevancy  of  the  questions  under  Code  Civ.  Proc.  §  883,  held  reversible 
error. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Leah  Rost  against  the  Regal  Storage  Warehouse,  In- 
corporated. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Otto  A.  Samuels,  of  New  York  City  (J.  M.  Schwartz,  of  New  York 
City,  of  counsel),  for  appellant. 

Bennett  E.  Sieg^clstein,  of  New  York  City,  for  respondent. 
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PER  CURIAM.  The  court  below  admitted  int  evidence  as  one  ex- 
hibit, over  objection,  the  entire  deposition  of  one  of  the  officers  of  de- 
fendant, without  giving  counsel  for  defendant  an  opportunity  to  make 
objection  to  the  competency  or  relevancy  of  the  questions,  as  was  his 
right  under  section  883  of  the  Code  of  Civil  Procedure.  This  was 
error.  As  some  of  the  questions  and  answers  in  the  deposition  were 
clearly  irrelevant  and  prejudicial,  the  error  requires  us  to  reverse  the 
judgment. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event. 


POBZIO  v.  MURBAY,  Properigr  Clerk,  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    Jane  24^  1020.) 

Repievin  <^^78^^4>wntoliip  of  rootorear  not  shown  in  an  impleaded  defendant. 
In  action  to  recover  the  poeaession  or  valne  of  an  antoBK»bUe  seised  by 
the  polloe  department,  evidence  held  insufficient  to  sustain  a  finding  that 
ownership  was  in  an  impleaded  defendant. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Frank  Porzio  against  James  E.  Murray,  as  Property  Clerk, 
etc.,  and  the  Columbia  Insurance  Company  of  Jersey  City,  N,  J.,  im- 
pleaded. FroAi  a  judgment  for  the  impleaded  defendant,  after  trial 
by  a  judge  without  a  jury,  plaintiflf  appeals.  Reversed,  and  new  trial 
granted. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and  WAG- 
NER, JJ. 

Isidor  Unger,  of  New  York  City,  for  apt)ellant* 
Harrington,  Bigham  &  Englar,  of  New  York  City  (Edwin  V.  Hel- 
lawell,  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  ^  This  action  was  brought  to  recover  possession  pf  an 
automobile  or  its  value.  The  impleaded  defendant  set  up  as  a  counter* 
claim  that  the  automobile  had  been  stolen  from  one  Capt.  Verity,  and 
that  the  defendant  had  acquired  his  rights  and  title  thereto,  and  coun- 
terclaimed  for  its  possession  or  value. 

The  testimony  of  the  first  three  witnesses  presented  by  the  defend- 
ant had  been  taken  by  deposition  and  ascribed  to  various  parts  of  a 
car  said  to  have  been  manufactured  and  sold  by  the  Hudson  Motor 
Car  Company  in  May,  1917,  a  series  of  numbers.  The  first  witness 
conceded,  however,  that  he  knew  nothing  at  all  about  the  matter,  since 
he  was  connected  with  that  company  only  since  the  beginning  of  1919. 
The  testimony  of  the  next  witness,  in  response  to  a  question  whether 
the  automobile  bore  the  following  numbers  (here  follow  11  numbers, 
attributed  to  diiferent  parts  of  the  machine),  was  that  three  numbers, 
which  he  marked,  "compared"  with  the  number  of  the  "billing"  of  a 
car  to  a  firm  with  which  he  had  been  connected  in  1917,  and  which  was 
apparently  the  consignee  of  the  car.    The  third  witness  was  a  partner 
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in  the  concern  which  had  sold  the  car  to  Capt.  Verity.  He  also  gave 
a  list  of  the  same  numbers,  but  promptly  admitted  that  he  had  no  recol- 
lection of  them  at  all.  Plaintiff's  counsel  moved  to  strike  out  the 
testimony  of  this  witness  and  the  previous  witnesses  on  the  ground 
that  they  had  conceded  that  they  knew  nothing  about  the  matter  and 
that  their  testimony  consequently  was  incompetent,  but  the  motion  was 
denied  and  exception  taken. 

So  far,  it  will  be  observed,  no  competent  testimony  relative  to  the 
issues  of  the  case  had  been  presented.  Defendant's  counsel  then  in- 
troduced, the  deposition  of  Capt.  Verity.  He,  after  answering  that  the 
numbers  mentioned  were  on  his  car  which  had  been  stolen,  and  further, 
testifying  as  to  the  assignment  of  his  rights  to  defendant's  assignor, 
conceded  that  the  only  number  which  he  remembered  in  connection 
with  his  car  was  the  chassis  No.  "45687-J."  Other  witnesses  for  the 
defendant  then  testified  that  the  chassis  number  of  the  car  involved  in 
the  instant  case  was  "J"^5066,"  of  which  the  ntimbers  "066"  seemed  to 
have  been  newly  impressed,  as  if  others  had  been-  obliterated. 

The  only  correct  conclusion  to  be  derived  from  all  this  evidence 
was  that  the  two  cars  were  not  necessarily  different  and  separate  cars 
merely  because  their  numbers  were  not  the  same,  since  the  number 
on  plaintiff's  car  might  have  been  changed  from  that  on  Capt.  Verity's 
car,  and  they  were  both  of  the  type  Imown  as  Hudson  "speedsters." 
It  requires  no  argument  to  demonstrate  that  this  conclusion  is  very  far 
from  the  one  aimed  at  by  defendant,  namely,  that  the,  car  owned  by 
Capt.  Verity  was  the  car  claimed  by  plaintiff.  All  that  defendant 
brought  out  to  support  its  claim  was,  upon  cross-examiuation  of  plain- 
tiff, that  it  appeared  that  he  had  not  tzken  adequate  precaution  to  as- 
sure himself  of  the  integrity  of  his  vendor,  from  which  might  be  drawn 
a  suspicion  that  the  transaction  was  not  altogether  legitimate. 

It  being  apparent  that  defendant  had  failed  to  support  its  title  to  the 
car,  and  3iat  plaintiff  had  all  the  indicia  of  title,  in  addition  to  its  pos- 
session at  the  time  when  it  was  taken  from  him  by  the  police  depart- 
ment, the  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
$30  costs  to  appellant  to  abide  the  event.    All  concur. 
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AIDEN  COAL  MINING  CO.  v.  C.  L.  AMOS  COAL  CO. 

(Supreme  Court,  Appellate  DiTision,  First  Department.    June  11,  1020.) 

1.  Factors  ^=»3!S— Need  not  account  until  sales  are  made. 

Where  a  contract  for  the  sale  of  coal  on  commission  authorized  the 
agent  to  deduct  Its  commissions  or  profits  before  transmitting:  the  funds 
to  the  principal,  the  agent  was  not  bound  to  account  for  price  of  coal  untU 
after  delivery  and  sale  by  it,  particularly  where  the  parties  had  so  con- 
strued  the  contract  and  acted  for  a  considerable  time. 

2.  Trial  ^»141— -Wliere  facts  are  undispiited,  case  Is  for  the  emirt. 

Where  there  was  no  conflict  in  the  evidence,  and  the  fftcts  were  un* 
disputed,  the  question  is  for  the  court. 

3.  Factors  ^^9— ^liglit  Inreaeti  lield  not  ground  for  resdssiMi  of  entire  eon- 

tract  to  sell  en  eommlssion. 

Where  plaintiff  was  to  sell  coal  for  defendant  on  commission,  a  slight 
breach  of  contract,  in  failing  to  pay  for  a  few  carloads  of  coal  within 
the  month  prescribed,  will  not  Justify  defendant  in  rescinding  the  en* 
tire  contract,  particularly  where  the  parties  tbemselTes  had  previoudy 
oonstrued  the  contract  in  accordance  with  plaintUTs  practloe,  for  a  trivl* 
al  breach  will  not  warrant  rescission  of  an  entire  contract  for  a  consid* 
erable  period. 

4.  FaclovB  ^^6— fVHiellMr  parties  agreed  as  to  extension  of  eonCract  held 

for  Jiny. 

In  an  action  for  wrongful  cancellation  of  a  contract  to  sell  coal  on  com- 
mission for  one  year,  with  provision  for  renewal  for  three  years,  the 
question  whether  the  parties  actually  agreed  on  the  renewal  period  held, 
under  the  evidence,  for  the  jury. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Alden  Coal  Mining  Company  against  the  C,  L.  Amos 
Coal  Company,    From  a  judgment  for  defendant  entered  on  the  ver- 
dict of  a  jury,  and  from  an  order  denying  a  motion  to  set  aside  the 
verdict  and  for  new  trial,  plaintiff  apf^eals.     Judgment  and  order  . 
reversed,  and  new  trial  granted. 

See,  also,  171  N.  Y.  Supp.  980. 

Arg4icd  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Louis  H.  Rowe,  of  New  York  City  (Grant  C.  Fox,  of  New  York 
City,  of  counsel),  for  appellant. 

Frank  J.  O'Neill,  of  New  York  City,  for  respondent. 

PAGE;  J.  The  action  is  brought  to  recover  damages  for  the  al- 
lied wrongful  cancellation  of  the  following  contract: 

"New  York,  March  20,  1915. 

•♦Alden  Coal  Mining  Company,  No.  1  ^roadway,  New  York  City— Dear 
Sirs :  Referring  to  the  coal  mined  and  sh^^ped  by  the  Camwath  Coal  Com- 
pany, of  Camwath,  Clearfield  county,  Pa.,  beg  to  advise  that  this  company  has 
the  exclusive  sale  of  all  the  coal  mined  and  shipped  by  the  Camwath  Coal 
Company,  and  has  heretofore,  and  still  has  an  office  in  Syracuse,  N.  Y.,  and 
also  at  No.  1  Broadway,  New  York  City,  for  the  purpose  of  selling  the  same. 
We  also  beg  to  confirm  arrangement  made  with  you  to*day  to  .the  effect  that 
we  desire  to  give  up  the  present  ofllce  of  the  C  L.  Amos  Coal  Company  at 
No.  1  Broadway,  New  York  City,  and  hereby  agree  to  employ  the  Alden  Coal 
Mining  Company  for  a  period  of  one  year  from  the  date  hereof  to  act  as  our 
agent,  for  the  purpose  of  selling  said  coal,  we  agreeing  to  furnish  and  ship  to 
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the  Alden  Ck>al  Mining  Ck>mpany  during  said  period  a  nduUnum  tonnage  of 
2)0,000  tons,  with  the  understanding  that  you  are  to  sell  the  same  and  net 
us  at  least  $1.20  per  gross  ton  for  said  coal  f.  o.  b.  at  the  mines,  and  you 
are  to  receive  as  full  compensation  for  your  services  10  per  cent  of  the  selling 
price  of  said  coal,  with  the  understanding,  however,  as  aforesaid,  that  the 
mlnlmimi  price  which  we  are  to  receive  therefor  is  $1.20  per  gross  ton 
f.  o.  b.  at  mines.  In  other  words,  in  the  event  your  selling  price  is  $1.25, 
you  are  to  receive  five  cents  a  ton  commission,  in  lieu  of  the  10  per  cent, 
above  set  forth,  and  net  us  $1.20.  It  is  understood  that  you  are  to  pay  us  on 
tEe  20th  day  of  each  month  for  all  coal  furnished  and  shipped  during  the 
preceding  month. 

"In  the  event  you  are  able  to  procure  orders  or  contracts  for  said  coal 
during  said  period  for  a  tonnage  in  excess  of  50,000  tons,  it  is  understood 
that,  unless  you  can  net  us  at  least  $1.25  per  gross  ton,  said  orders  and  con- 
tracts are  to  be  submitted  to  us  for  approval  prior  to  the  making  thereof.  In 
the  event  that  you  sell  during  said  period  at  Jeast  50,000  tons  of  said  coal 
upon  the  terms  and  conditions  above  set  forth,  it  is  understood  that  you  are 
to  have  the  right  to  elect  to  renew  this  contract  from  year  to  year  for  a 
period  of  8  years. 

"It  is  also  understood  that  the  New  York  business  of  the  O.  L.  Amos  Coal 
Company,  consisting  of  unfilled  orders  and  contracts,  certain  future  business 
and  the  bunkering  business,  is  to  be  handled  through  said  company  by  you 
in  the  following  manner :  You  are  to  place  the  name  of  the  C.  L.  Amos  Coal 
Company  on  the  door  of  your  present  office,  or  procure  the  adjolnkig  room, 
continue  its  name  in  the  telephone  book,  have  telephone  facilities  in  your 
office  for  said  company,  and  take  charge  of  tiling  and  carrying  out  the 
present  orders  and  contracts  of  its  New  York  office,  to  which  office  it  shall 
at  all  times  have  access,  and  it  agrees  to  pay  you  as  full  compensation  there- 
for one-half  of  the  net  profits  realized  out  of  said  business,  it  being  under- 
stood that  it  is  to  pay  no  office  rent,  but.  In  the  event  that  A.  D.  Scott  is 
employed,  each  is  to  pay  one^balf  of  his  salary. 

"The  books  and  accounts  of  such  business  are  to  be  kept  in  its  Syracuse 
office  at  our  expense,  and  a  report  of  the  net  profits  is  to  be  made  to  you  on 
the  20th  of  every  three  months,  at  which  time  the  profits  are  to  be  divided; 
it  being  understood  that  the  books  and  ticcoonts  at  our  offlee,  and  the  books, 
order  blanks,  or  other  papers  at  your  office,  shall  be  subject  to  Inspection 
of  each  of  us  at  any  time.  The  New  York  office  of  the  C.  L.  Amos  Coal 
Company  and  the  Alden  Coal  Mining  Com]t>any  shall  have  the  exclusive  sale 
of  the  coal  in  the  following  territory :  State  of  New  York,  south  of  Albany ; 
states  of  Connecticut  and  Rhode  Island;  and  the  state  of  New  Jersey,  east 
of  I'renton,  and  with  the  right  to  sell  coal  in  Trenton. 

"Yours  very  truly,  C.  L.  Amos  Coal  Co., 

'  "O.  li.  Amos,  Prest 

"We  hereby  agree  to  the  following  terms  and  conditions. 

"Alden  Coal  Mining  Co., 

"W.  S.  Alden,  Prest. 

"This  contract  to  become  effective  May  1st,  1915»  W.  S.  A. 

**C.  li.  A." 

The  evidence  shows  that  the  plaintiff  entered  upon  the  perform- 
ance of  the  contract  and  complied  with  all  the  preliminary  terms  and 
conditions :  that  it  hired  an  adjoining  room  to  the  suite  occupied  by 
it  at  No.  1  Broadway,  and  retained  m  its  employment  A.  D.  Scott, 
and  commenced  to  solicit  orders  for  the  defendant's  coal  The  evi- 
dence further  shows  that  the  market  for  coal  from  May  until  Octo* 
her  was  very. dull,  and  that  the  defendant,  at  plaintiff's  request,  made 
concessions  in  price  and  accepted  orders  and  shipped  coal  bdow  the 
contract  price;  that  beginning  with  October  the  demand  for  coal  in- 
creased, and  owing  to  various  causes,  prindipally  car  shortage  and 
freight  embargoes  and  strikes  at  the  mines,  the  price  of  coal  advanced 
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and  there  was  a  large  demand.  During  this  latter  period  the  defend- 
ants refused  to  accept  a  number  of  orders  that  the  plaintiff  submit- 
ted, and  repeatedly  informed  the  plaintiff  that  it  was  having  diffi- 
culty in  filling  the  contracts  that  it  had  made  with  its  customers.  This 
led  to  a  great  deal  of  correspondence  back  a^d  forth,  and  this  con- 
dition seems  to  have  continued  down  to  the  time  of  the  alleged  can- 
cellation of  the  contract,  for  wi  February  4,  1916,  the  president  of 
the  defendant  wrote  to  the  president  of  the  plaintiff  as  follows : 

"I  am  perfectly  willing  to  let  you  have  whatever  free  coal  we  have  above 
our  contracts,  but  we  do  not  feel  that  you  are  entitled  to  anything  except 
what  free  coal' we  have  to  spare,  ♦  ♦  ♦  Whatever  free  coal  we  have  we 
will  be  glad  to  have  you  sell.  As  soon  as  we  have  some  free  tonnage  at  the 
mines  I  will  let  you  know,  but  the  way  the  output  is  to-day  it  does  not  look 
very  much  as  if  we  were  going  to  get  out  more  than  we  have  to  have  for  our 
contracts.  We  are  making  every  effort  to  Increase  our  output,  but  between  the 
scarcity  of  labor  and  the  shortage  of  car  supply  we  are  not  making  much 
headway  at  present.*' 

The  defendant  contends  that  the  plaintiff  was  obligated  to  take  a 
proportionate  amount  of  the  50,000  tons  during  the  summer  months, 
but  this  contract  was  not  a  contract  for  the  sale  of  that  specified 
quantity  to  the  plaintiff,  deliverable  in  equal  monthly  installments. 
The  defendant  knew,  and  the  contract  provided,  that  the  plaintiff  was 
to  sell  the  coal  to  others,  and  was  to  order  and  pay  for  the  coal  in 
accordance  with  the  terms  of  the  contract,  which  was  to  pay  on  the 
20th  of  each  month  for  all  coal  furnished  and  shipped  during  the 
preceding  month.  The  defendant  also  claims  that  the  failure  to  per- 
form the  contract  on  its  part  in  the  acceptance  and  shipment  of  or- 
ders received  from  the  plaintiff,  by  reason  of  car  shortage,  strikes, 
and  freight  embargoes,  is  excused,  and  yet  insists  that  the  plaintiff 
was  required  to  sell  a  proportionate  amount  of  the  50,000  tons,  not- 
withstanding its  failure  to  accept  the  orders  and  ship  the  coal.  The 
plaintiff  makes  no  point  of  the  defendant's  failure  to  deliver,  except 
in  so  far  as  the  same  would  have  a  bearing  upon  its  measure  of  dam- 
age, by  showing  that  it  had  performed  on  its  part,  except  as  it  was 
prevented  by  the  defendant's  failure  to  perform. 

On  February  21,  1916,  the  defendant  wrote  the  plaintiff  the  fol- 
lowing letter : 

•'Syracuse,  N.  Y.,  February  21,  X9ie. 

"Alden  Ooal  Mining  CJo.,  1  Broadway,  New  York  City — Gentlemen:  We 
are  in  receipt  of  your  letter  a£  the  19th  inst.  inclosing  order  for  1,000  tons  of 
Carnwath  to  apply  on  contract  tonnage.  In  view  of  your  failure  to  comply 
with  contract  of  March  20,  1915,  and  with  our  written  demand  of  Fehruary 
3,  1916,  in  which  we  requested  that  on  or  before  February  20,  1916,  you  fur- 
nish us  with  a  statement  and  pay  us  all  moneys  received  by  yon,  less  your 
conunission  on  the  sale  of  Oarnwatb  coal  from  May  X,  1915,  until  February  1, 
11^16,  I  think  that-  you  have  forfeited  your  rights  under  said  contract,  and 
we  no  longer  consider  the  same  binding  upon  us,  and  therefore  refuse  to 
famish  you  any  farther  coal  thereunder. 

"It  is  our  further  contention  that  your  failure  to  render  us  a  statement 
showing  the  names  of  the  party  or  parties  to  whom  you  sold  Carnwath  coal, 
the  purchase  price,  and  the  respective  dates  of  such  sales,  and  the  moneys 
received  therefor,  m  accordance  with  our  said  request  of  February  3,  1916, 
and  with  the  terms  of  said  contract,  is  a  further  breach  of  said  contract,  and 
la  a  iurther  8!rottnd  for  caneeling  thi9  contract. 

"Very  truly  yours,  A.  A.  CJostello,  Secty." 
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At  the  time  this  letter  was  written  the  only  amounts  that  were  out- 
standing were  three  items.  The  first  was  for  9  or  10  carloads  of  coal 
loaded  in  the  boat  Nevada.  The  sale  of  this  coal  was  made  en  or 
about  January  20,  1916.  On  January  22d  Mr.  Scott  wrote  a  letter  to 
the  defendant,  in  which  he  stated  that  the  coal  was  sold  at  $4.75  a 
ton.  On  January  27th  the  defendant  sent  to  the  plaintiff  an  invoice 
for  this  coal  at  that  price,  deducting  the  commission  of  10  per  cent. 
On  February  3d  the  defendant  wrote  the  plaintiff,  stating  that  they 
had  made  a  mistake  in  the  invoices  in  allowing  the  plaintiff  only  10 
per  cent,  whereas  under  the  terms  of  the  contract  the  plaintiff  would 
have  been  entitled  to  50  per  cent,  of  the  profit,  and  inclosed  a  credit 
memorandum  correcting  this  error.  The  plaintiff  thereupon  wrote  to 
the  defendant,  stating  that  a  mistake  had  been  made  in  the  sales  price 
of  this  coal ;  that  it  should  have  been  $4.60  per  ton,  instead  of  ^.75, 
and  asking  them  to  correct  the  invoices  and  return  them  promptly. 
This  led  to  some  correspondence,  and  the  corrected  invoices  were 
not  returned  until  February  28th,  when  the  defendant  wrote  correct- 
ing the  mistake  and  inclosing  a  credit  memorandum,  and  the  plain- 
tiff the  same  day  sent  a  check  for  $1,444.07,  the  amount  of  the  cor- 
rected memorandum.  The  defendant  claims  that  the  payments  should 
have  been  made  on  the  20th  of  February,  and  this  is  the  most  serious 
breach  of  the  contract  that  is  ui^ed  for  the  justification  of  cancella- 
tion.   The  facts  were  not  disputed. 

[1-3]  The  other  two  items  were  for  two  cars,  amounting  to  $266.63, 
and  for  two  other  cars,  amounting  to  $260.34,  shipped  from  the  mines 
during  the  month  of  January,  1916,  but  not  sold  and  delivered  by  the 
plaintiff  until  February  16th  and  17th  respectively.  The  defendant's 
claim  is  that  under  the  contract  all  coal  shipped  from  the  mines  was 
to  be  paid  for  by  the  plaintiff  on  the  20th  of  the  succeeding  month, 
while  the  plaintiff's  claim  is  that  under  the  contract  it  was  not  re- 
quired to  pay  for  the  coal  until  it  had  sold  and  shipped  the  coal.  The 
latter  had  been  the  course  of  dealing  between  the  parties  throughout 
the  term  of  the  contract,  and  would  seem  to  be  the  only  method  that 
could  have  been  pursued,  because  the  amount  the  plaintiff  was  to  pay- 
could  not'be  ascertained  until  after  the  sale  was  made,  as  the  deduc- 
tion for  commissions  or  a  proportionate  amount  of  the  profit  could 
not  be  ascertained  until  after  the  goods  were  sold  and  billed  to  the 
purchaser.  Therefore,  in  my  opinion,  the  plaintiff's  contention  in 
regard  to  these  two  items,  which  were  paid  on  the  20th  of  March,  is 
correct,  and  there  was  no  default  on  its  part ;  but,  even  assuming  that 
the  defendant  was  correct,  and  that  the  plaintiff  was  required  under 
the  contract  to  make  these  payments  on  the  20th  of  February,  1916, 
its  failure  to  do  so  would  not  entitle  the  defendant  to  rescind  the 
contract 

In  a  very  recent  case  in  the  Court  of  Appeals,  Helgar  Corporation 
V.  Warner's  Features,  222  N.  Y.  449,  453,  119  N.  E.  113,  114,  Judge 
Cardozo  has  laid  down  the  rules  which  now  govern  the  right  to  rescind 
a  contract  for  failure  to  pay  for  one  or  more  installments: 

'*The  vendor,  who  fails  to  receive  payment  of  an  instailment  tbe  rery  day 
that  it  Is  due,  may  sue  at  once  for  the  price.    But  it  does  not  foUow  that  he 


Digitized  by 


Google 


Sup.  Ct)     ALDSN  OOAIi  MINING  OO.  Y.  G.  L.  AMOS  COAL  00.  823 

(182  N.T.S.) 

may  Be  eqtiaUj  precipitate  in  his  election  to  declare  the  contract  at  an  end« 
Wifllston,  p.  823 ;  Beatty  v.  Howe  Lumber  CJo.,  77  Minn.  272,  and  cases  there 
cited ;  Graves  v.  White,  87  N.  Y.  463,  466.  That  depends  upon  the  question 
whether  the  default  la  so  substantial  and  imi>ortant  as  in  truth  and  in  fairness 
to  defeat  the  essential  purpose  of  the  parties.  Whaterer  the  rule  may  once 
have  beeui  this  is  the  test  that  is  now  prescribed  by  statute.  The  failure  to 
make  punctual  payment  may  be  material  or  trivial,  according  to  the  circum- 
stances. We  must  know  the  cause  of  the  default,  the  length  of  the  delay, 
the  needs  of  the  vendor,  and  the  expectations  of  the  vendee.  If  the  default  is 
the  result  of  accident  or  misfortune,  if  there  is  a  reasonable  assurance  that  it 
will  be  promptly  repaired,  and  if  immediate  payment  is  not  necessary  to  en- 
able the  vendor  to  proceed  with  performance,  there  may  be  one  conclusion. 
If  the  breach  is  willful,  if  there  is  no  Just  ground  to  look  for  prompt  repara- 
tion, if  the  delay  has  been  mifostantial,  or  if  the  needs  of  the  vendor  are  ur- 
Stent,  so  that  continued  performance  Is  imperiled,  in  these  and  in  other 
circumstances,  there  may  be  another  conclusion.  Sometimes  the  conclusion 
will  foUoTf  from  all  the  circumstances  as  an  inference  of  law 'to  be  drawn 
by  the  Judige;  sometimes,  as  an  inference  of  fact  to  be  drawn  by  the  Jury." 

Where  there  is  no  conflict  in  the  evidence  and  no  dispute  about  the 
facts,  relating. to  these  installments  and  the  timie  of  their  payment, 
there  remains  only  an  inference  of  law  which  must  be  drawn  by  the 
court,  and  not  hy.  the  jury,  Jerome  v.  Queen  City  Cycle  Co.,  163  N. 
Y.  351,  357,  57  N.  E.  485;  Wenzel  v.  Ryan  Const.  Corp'n,  169  App. 
Div.  357,  363,  154  N.  Y.  Supp.  809,  affirmed  223  N.  Y.  610,  119  N. 
E.  1085. 

Applying  the  tests  above  laid  down  to  the  facts  in  the  case  under 
consideration,  it  is  very  evident  that  the  court  should  have  decided 
as  a  matter  of  law  that  there  was  not  a  ^ifiicieiit  ground  for  a  re- 
scission of  the  contract  on  the  part  of  the  defendant. 

[4]  The  further  question  is  raised  as  to  the  right  of  the  plaintiff 
to  a  renewal  of  the  contract  for  a  period  of  three  years.  The  facts 
in  this  regard  are  that,  when  the  contract  was  dictated,  the  clause  in 
regard  to  renewal  read  as  follows: 

"In  the  event  that  you  sell  during  said  period  at  Ifeast  50,000  tons  of  said 
coal  upon  the  terms  and  conditions  above  set  forth,  It  is  understood  that  you 
are  to  have  the  right  to  elect  to  renew  this  contract  firom  year  to  year  for  a 
period  of —  yeara** 

When  the  contract  was  signed,  this  blank  was  not  filled,  and  the 
testimony  is  conflicting  concerning  the  time  when  the  figure  "3"  was 
inserted  in  the  blank  space  and  by  whom.  The  plaintiff's  version  is 
that  the  matter  was  discussed  at  the  time  the  contract  was  drawn, 
the  plaintiff  desiring  the  right  of  renewal  for  five  years,  and  the  pres- 
ident of  the  defendant  stating  that  he  would  only  make  a  contract  for 
one  year,  and  that  he  desired  to  con^^ult  some  other  officers  of  the  com- 
pany before  agreeing  to  renew  for  -uiy  definite  term,  and  therefore 
the  term  of  renewal  was  left  blank;  that  thereafter,  on  the  15th  of 
April,  1915,  the  presidents  of  the  two  corporations  met  in  the  office 
of  the  plaintiff  and  signed  the  contracts  without  filling  in  this  blank, 
although  there  was  written  in  before  signature  the  provision  that  the 
contract  was  to  become  effective  May  1,  1915.  The  plaintiff's  presi- 
dent testified  that  thereafter,  in  reading  over  the  contract,  he  discov- 
ered that  the  blank  had  not  been  filled  in,  and  met  the  defendant's 
president  at  the  mines  and  called  his  attention  to  the  omission,  and 
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that  the  defendant's  president  thereupon  inserted  the  figure  "3"  in  the 
blank.  This  is  denied  by  the  defendant's  president,  who  states  that 
he  never  agreed  to  any  definite  term  of  renewal,  and  that  it  was  his 
understanding  that  the  option  to  renew  rested  entirely  upon  the  con- 
dition of  sales  each  year;  that  if  the  plaintiff  had  sold  50,000  tons  each 
year  he  would  have  been  willing  to  renew  the  same  from  year  to 
year,  but  not  otherwise.  There  was  some  testimony  tending  to  cor- 
roborate the  testimony  of  the  plaintiff's  president  and  some  the  denial 
of  the  defendant's  president  that  he  wrote  the  figure  "3''  in  the  con- 
tract. This,  therefore,  presented  a  question  of  fact  for  the  determi- 
nation of  the  jury,  and  there  must  be  a  new  trial. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(192  App.  Div.  268) 

TITLE  GrARANTEE  ft  TRUST  CO.  v.  PAM. 

(Supreme  Court,  Appellate  DivifiAon,  First  Department    Jane  4,  1020.) 

1.  Bills  and  notes  <S»525— Assignee  held  to  have  aetual  knowledge  of  defects 

in  assignor's  title. 

Evidence  in  an  action  on  notes  by  th.e  assignee  held  to  show  actnal 
notice  to  it  of  defective  title  in  the  assignor,  so  it  was  not  a  holder  in 
due  coarse. 

2.  Bills  and  notes  $:=»318->->Negotiatlon  of  notes  by  payee  a  breacli  of  faith. 

Where  a  construction  company  induced  defendant  to  execute  renewal 
notes  for  the  amounts  claimed  for  work  done,  notwithstanding  defendant 
contended  the  company  had  been  guilty  of  bad  faith,  reckless  expendi- 
tures, and  the  like,  and  that  he  was  entitled  to  substantial  deductions, 
and -it  was  further  agreed  defendant  ^ould  have  ample  opportunity  for 
investigation,  the  construction  company's  negotiation  of  the  notes  was 
'  a  breach  of  faith,  and,  if  it  became  necessary  to  negotiate  the  notes,  the 
company  should  have  advised  the  person  to  whom  they  were  transferred 
of  the  conditions  under  which  they  were  received. 

3.  Banks  and  banking  <&=»116(2)— By  reason  of  relations  with  depositor,  bank 

held  to  have  constructive  notice  of  defects  in  title  of  notes  negotiated. 

Where  renewal  notes  given  a  construction  company  for  work  done  were 
received  and»  an  agreement  that  defendant,  who  asserted  overcharges 
and  reckless  expenditures,  should  be  allowed  fuU  opportunity  for  investi- 
gation, a  bank  to  which  the  notes  were  negotiated  held,  in  view  of  Inter- 
locking directorates  and  ownership  of  stock  In  the  construction  company, 
to  have  constructive  notice,  through  the  knowledge  of  its  officers,  of  de- 
fects in  the  construction  company's  title  to  the  notes»  so  the  bank  was  not 
a  holder  in  due  course. 

4.  Evidence  <t»444<6)— Proof  that  notes  were  condltionally  delivered  ad- 

missibleii 

Where  defendant  gave  a  construction  company  renewal  notes-  for  the 
amount  claimed  for  work  done,  under  an  agreement  that  he  should  be  al- 
lowed full  opportunity  to  investigate  asserted  overcharges,  and  that  any 
established  should  be  deducted,  proof  of  the  conditional  delivery  is  ad- 
missible, regardless  of  the  parol  evidence  rule,  in  an  action  on  the  notes 
by  one  not  a  bona  fide  holder. 

^=»ror  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexee- 
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6.  Contracto  ^=»280(l)'^-€oDftractor  dotns  work  on  coit  plus  ba^  anttl  «xer> 
cise  good  faith. 

A  contractor  doing  work  on  a  cost  plus  basis  owes  an  obligation  of 
honesty  and  good  faltJti,  and  cannot  recklessly  and  dishonestly  expend 
money,  and,  If  It  does  so,  is  restricted  to  reasonable  value  of  the  work, 

6.  Conftraols  ^=^322(4)-«In  aedon  on  notes  given  to  eontraetor,  ovideneo 
held  to  establish  great  overdiarges  and  redkless  expenditures. 

In  an  action  on  notes  for  work  done,  given  a  contractor  under  an  agree- 
ment there  snould  be  no  waiver  of  the  maker's  right  to  Investigate,  and 
that  overcharges  should  be  deducted,  evidence  held  to  establish  reckless 
and  fraudulent  expenditures  by  the  contractor's  employ^  and  that  the 
reasonable  value  of  the  work  was  approximately  $70,000,  Instead  of  about 
$130,000,  as  claimed  by  the  contractor,  and  hence  defendant  was  entitled 
to  a  deduction  of  about  $50,000. 

Laaghlin,  J.,  dissenting* 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Title  Guarantee  &  Trust  Company  against  Max  Pam. 
From  a  judgment  in  part  for  defendant  (155  N.  Y.  Supp.  333),  entered 
on  a  decision  on  the  trial  of  the  issues  before  the  court,  a  jury  having 
been  waived,  plaintiff  appeals.    Affirmed, 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
and  MERRELL,  JJ. 

Harold  Swain,  of  New  York  City  (Charles  E.  Hughes,  of  New  York 
City,  of  counsel,  and  Allen  S.  Hubbard,  of  New  York  City,  on  the 
brief),  for  appellant, 

Guthrie,  Bangs  &  Van  Sinderen,  of  New  York  City  (Edmund  L. 
Mooney,  of  New  York  City,  of  counsel,  and  Francis  S.  Bangs  and 
Frederick  A.  Card,  both  of  New  York  City,  on  the  brief),  for  re- 
spondent. 

DOWLING,  J.  This  action  was  brought  to  recover  the  amount 
of  two  promissory  notes,  each  made  by  defendant  to  the  order  of 
Thompson-Starrett  Company,  bearing  date  November  1,  1912,  pay- 
able in  one  year  after  date,  with  interest;  one  note  being  in  the 
amount  of  $96,735.52,  and  the  other  $3,094.63.  The  complaint  sets 
forth  that  the  notes,  in  consideration  of  the  face  amount  thereof  and 
the  accrued  interest,  were  duly  indorsed  and  delivered  by  the  Thomp- 
son-Starrett Company  to  tfie  plaintiff  on  December  7,  1912,  and  that 
on  November  3,  1913,  said  notes  were  duly  presented  for  payment, 
and  payment  demanded  and  refused,  whereupon  the  notes  were  duly 
protested. 

The  amended  answer  denies  knowledge  or  information  sufficient 
to  form  a  belief  as  to  plaintiff  being  the  owner  and  holder  of  the  notes 
in  suit,  or  either  of  them,  and  also  as  to  whether  the  notes  have  been 
paid,  or  the  whole  amount  thereof  remains  due.  There  is  then  set  up 
as  a  first  separate  defense : 

"III.  On  Information  and  belief,  that  before  the  commencement  of  this 
action  the  notes,  interest,  and  protest  fees  mentioned  In  the  amended  complaint 
were  paid  nnto  the  plaintiff  by  the  Thompson-Starrett  Company,  the  payee  In 
said  notes  named  and  the  alleged  Indorser  thereof,  and  that  thereupon  said 

^cs»For  otber  oa«es  see  aaip.«  topic  ft  KBT- NUMBER  in  all  Key-Number^  Digests  ft  Indexee 
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last-named  compaiiy  became,  thereafter  conttmied  to  be,  and  still  Is  the 
owner  and  holder  of  said  notes,  and  each  of  them,  aad  that  tiliis  action  was  not 
brought,  nor  is  it  being  prosecuted,  by  or  in  the  name  of  the  real  party  in  in- 
tereBt,  to  wit,  said  Thompson-Starrett  Oompany,  as  plaintiff,  but  was  brought 
and  is  being  prosecuted  by  and  In  the  name  of  the  plalntifT  above  specified, 
In  the  interest  of  said  Thompson*Starrett  Ckmipany,  and  for  the  purpose,  if 
possible,  of  unjustly  depriving  this  defendant  of  the  benefit  of  his  partial  de- 
fense to  8aid  notes  hereinafter  set  forth." 

The  answer  then  sets  up  as  a  second  and  partial  defense  the  fol- 
lowing allegations : 

"IV.  That  on  or  about  August  17,  1911,  the  defendant  and  the  Thompaon- 
Starrett  Company,  the  payee  of  the  notes  alleged  in  the  amended  complaint, 
entered  into  an  agreement  in  writing  whereby  it  was  agreed  that  said 
Thompson-Starrett  Ck)mpany  should  execute  certain  work  for  the  defendant  at 
Uva,  in  the  state  of  Wyoming ;  that  the  compensation  of  said  company  should 
be  on  the  basis  of  the  cost  of  said  work  plus  5  per  cent,  of  such  cost ;  that 
monthly  statements  should  be  rendered  by  said  company  to  the  defendant, 
showing  the  cost  of  the  work  at  the  end  of  each  month,  to  which  should  be 
added  said  5  per  cent,  commission,  and  that  in  iwiyment  therefor  the  defend- 
ant should  give  to  said  company  his  promissory  notes,  with  interest  at  6  per 
cent,  per  annum. 

''V.  That  said  Thompson-Starrett  Oompany  entered  upon  the  performance 
of  said  agreement,  and  from  time  to  time  rendered  to  the  defendant  state- 
ments of  costs,  Representing  the  same  to  be  correct ;  that,  relying  upon  such 
representations  and  believing  the  same  to  be  true,  the  defendant  made  and 
delivered  to  said  Thompson-Starrett  Company  his  certain  promissory  notes  as 
said  statements  of  cost  were  rendered  to  him,  and  duly  performed  all  the 
conditions  of  said  agreement  on  his  part  to  be  performed ;  t];iB,t  on  account  of 
sad  notes  defendant  paid  to  said  Thompson-Starrett  Company  the  sum  of 
twenty-four  thousand  six  hundred  forty-six  dollars  and  ninety-two  cents 
($24,646.02)  ;  that  on  November  1,  1912,  the  amount  of  said  notes  outstanding 
was  ninety-six  thousand  seven  hundred  thirty-three  dollars  and  fifty-two 
cents  ($96,733.52). 

"VI.  Upon  information  and  belief,  that  in  the  performance  of  said  agree- 
pent  said  Thompson-Starrett  Company  was  unskillful,  negligent,  and  waste- 
ful, and  unreasonably  and  improperly  delayed  the  work  undertaken  by  it, 
thereby  largely  and  improperly  increasing  the  cost  of  such  work,  and  said 
statements  of  cost  were  false  and  fraudulent,  in  that  they  contained  charges 
for  the  purchase  of  unnecessary  and  useless  supplies  and  materials,  for  work 
and  labor  done  and  supplies  and  materials  purchased  at  excessive  rates,  for 
pxpenditures  not  belonging  to  the  work,  and  for  expenditures  made  in  conse- 
quence of  the  unskillfulness,  negligence,  and  unreasonable  delay  on  the  part 
of  said  company,  its  agents,  servants,  and  employes,  in  the  performance  of  said 
agreement ;  such  charges  having  been  made  by  the  agents  and  servants  of 
said  company  employed  on  said  work  knowingly  and  with  intent  to  deceive 
and  defraud  the  defendant. 

"VII.  That  the  matters  alleged  in  paragraph  VI  of  this  amended  answer 
were  unknown  to  the  defendant  at  the  time  when  he  received  said  statements 
of  cost  and  gave  his  notes  therefor ;  that  on  the  subsequent  discovery  of  the 
matters  in  said  paragraph  alleged  the  defendant  communicated  the  same  to 
said  company,  and  thereafter,  on  November  1,  1912,  on  the  maturity  of  said 
notes  then  outstanding  and  in  renewal  thereof,  defendant  made  and  delivered 
to  said  Thompson-Starrett  Company  his  note  for  ninety-six  thousand  seven 
hundred  and  thirty-three  dollars  and  fifty-two  cents  ($96,738.S2),  set  forth 
In  the  amended  complaint,  together  with  his  further  note  for  three  thousand 
and  ninety-four  dollars  and  sixty-three  cents  ($3,094.63),  also  set  forth  in 
said  amended  complaint,  the  amount  of  the  note  last  mentioned  representing 
the  amount  shown  in  the  statement  of  cost  rendered  to  the  defendant  by  said 
Thonxpson-Starrett  Company  for  the  month  of  July,  1912;  and  that  the  de- 
fendant expressly  reserved  to  himself  all  rights  and  claims  against  said  notes 
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alleged  in  the  amended  complaint,  in  connection  with  the  performance  of 
said  agreement  on  the  part  of  said  company. 

"VIII.  Upon  information  and  belief,  that  the  plaintiff,  before  said  Thomp- 
son-Starrett  Company  indorsed  and  delivered  to  it  the  notes  alleged  in  the 
ammded  complaint,  and  before  paying  for  the  same,  had  knowledge  of  the 
claims  of  the  defendant  against  said  Tbompson-Starrett  Company  in  respect 
of  said  notes  and  the  transactions  hereinbefore  alleged,  and  of  the  reservation 
by  the  defendant  of  his  rights  and  claims  against  said  notes." 

Tlie  decision  of  the  learned  trial  court  has  found  the  following 
facts : 

Plaintiff  is  a  domestic  corporation,  engaged  among  other  things  in 
the  banking  business,  and  at  -the  times  in  question  was  the  banker  of 
Thompson-Starrett  Company.  On  or  about  August  17,  1911,  the  de- 
fendant and  the  Thompson-Starrett  Company,  the  payee  of  the  notes 
allied  in  the  amended  complaint,  entered  into  an  agreement  whereby 
it  was  screed  that  the  Thompson-Starrett  Company  should  execute 
certain  work  for  the  defendant  at  Uva,  in  the  state  of  Wyoming; 
that  the  compensation  of  said  company  should  be  on  the  basis  of  the 
cost  of  said  work  plus  5  per  cent,  of  such  cost;  that  monthly  state- 
ments should  be  rendered  by  said  company  to  the  defendant,  showing 
the  cost  of  the  work  at  the  end  of  each  month,  to  which  should  be 
added  said  5  per  cent,  commission ;  and  that  in  payment  therefor  the 
defendant  should  give  to  said  company  his  promissory  notes,  bearing 
interest  at  6  per  cent  per  annum.  This  work  consisted  of  the  con- 
struction of  dams,  ditches,  dikes,  and  other  matters,  connected  with 
an  irrigation  project  at  Uva,  conducted  by  the  North  Laramie  Land 
Company,  whereof  defendant  owned  or  controlled  all  the  stocks  and 
bonds.  This  company  owned  the  land  upon  which  the  work  was  be- 
ing done.  The  plant  already  installed  had  proved  to  be  inadequate, 
and  fhe  contract  was  for  its  alteration  and  enlargement.  The  Thomp- 
son-Starrett Company  entered  on  the  performance  of  its  agreement, 
and  from  time  to  time  rendered  to  defendant  statements  of  cost,  rep- 
resenting  the  same  to  be  true,  and,  rdying  upon  such  representation 
and  believing  them  to  be  true,  defendsuit  made  and  delivered  to  the 
Thompson-Starrett  Company  his  promissory  notes  after  the  statements 
were  rendered  to  him ;  the  notes  in  suit  representing  the  balance  claim- 
ed to  be  due. 

On  May  1,  1912,  in  place  of  notes  maturing  on  that  day,  amounting 
to  $70,992.91,  the  defendant  paid  to  the  Thompson-Starrett  Com- 
pany $22,225.10  and  gave  to  the  said  company  his  note  for  $50,000, 
maturing  November  1,  1912;  said  payment  representing  $20,992.91 
on  account  of  principal  and  $1,232.19  as  interest  on  all  of  sscid  notes 
maturing  May  1,  1912,  all  subject  to  all  defenses  and  claims  against  the 
same.  Said  payment  of  $22,225.10  was  made,  and  said  note  for 
$50,000,  maturing  November  1,  1912,  was  given,  upon  the  representa- 
tion that  the  statements  of  cost  rendered  to  the  defendant  by  the 
Thompson-Starrett  Company  were  correct,  and  upon  the  agreement 
that  an  investigation  into  the  cost  of  the  work  would  be  made,  that  if 
anything  was  wrong  it  would  be  corrected,  and  an  adjustment  made, 
and  that  for  the  work  remaining  to  be  done  notes  should  be  given 
maturing  November  1,  1912.    Further,  pursuant  to  said  agreement,  the 
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defendant  made  and  delivered  to  the  Thompson-Starrett  Company 
his  three  additional  promissory  notes,  maturing  November  1,  1912, 
aggregating  $49,828.11.  The  payment  made  on  May  1,  1912,  of 
interest  in  the  amount  of  $1,232.19,  was  an  overpayment  of  interest 
to  the  extent  of  $352.04,  subject  to  all  defenses  and  claims  against  the 
same. 

The  contract  between  Thompson-Starrett  Company  and  defendant 
provided  that  the  former  should  accept  as  payment  for  its  expenditures 
and  commission  on  said  work  the  promissory  notes  of  the  latter,  bear- 
ing interest,  which  defendant  promised  and  agreed  to  execute  and 
deliver  to  the  company  each  and  every  month  for  the  amount  of  the 
expenditures  and  commission  of  the  company  for  the  preceding  month. 
Thompson-Starrett  Company  delivered  monthly  to  defendant  vouchers 
aggregating  $115,715.79,  and  defendant  executed  and  delivered  to  the 
Thompson-Starrett  Company  his  promissory  notes  in  the  initial  gross 
total  sum  of  $121,501.56,  excepting  an  amount  of  $680.52,  for  which 
no  note  has  been  given  or  payment  made.  The  court  has  found  that 
the  payments  made  by  the  Thompson-Starrett  Company  were  evi- 
denced by  receipted  vouchers^  showing  payment  by  it  and  duly  ren- 
dered and  delivered.  The  smaller  in  amount  of  the  notes  in  suit  was 
given  by  it  to  defendant  monthly  during  the  continuance  of  the  work 
in  payment  of  expenditures  on  the  work,  shown  by  the  vouchers  de- 
livered by  Thompson-Starrett  Company  to  defendant  on  July  31,  1912, 
with  the  commissioii  thereon. 

On  November  1,  1912,  the  defendant  made  and  delivered  to  Thomp- 
son-Starrett Company  the  promissory  notes  in  suit,  under  an  agree- 
ment with  that  company  that  such  were  made  and  delivered  subject  to 
all  rights,  claims,  and  defenses  of  defendant,  and  without  prejudice 
or  waiver  of  any  rights  and  claims  defendant  might  have  against  said 
notes  on  any  account  in  connection  with  the  agreement  above  mention- 
ed; such  being  expressly  reserved  by  defendant.  The  notes  in  suit 
were  given,  not  as  evidence  of  an  indebtedness  of  a  fixed  amount, 
but  were  given  with  the  distinct  understanding  that  the  amount  was 
to  be  fixed  after  an  investigation  into  the  bona  fides  of  the  bills  ren- 
dered, and  were  subject  to  all  the  defenses  and  claims  against  the 
notes. 

Chi  November  1,  1912,  defendant,  by  another  of  his  notes  for  $2,- 
421.82  maturing  and  paid  on  May  2,  1913,  made  a  payment  of  $2,- 
350.15  as  interest  on  his  notes  maturing  on  November  1,  1912.  Said 
payment  was  an  overpayment  of  interest  on  the  amount  payable  by 
him  on  that  dafe  to  the  extent  of  $1,248.48  subject  to  all  defenses  and 
claims  against  the  same.  On  December  7,  1912,  the  Thompson-Star- 
rett Company  maintained  four  accounts  in  plaintiff's  bank  subject 
to  check.  These  accounts  were  known  as  "Plain,"  "Special  No.  2," 
"Pay  Roll,"  and  'Tipeshop."  On  that  day,  December  7,  1912,  the 
plaintiif  discounted  the  notes  in  suit  and  credited  the  Thompson- 
Starrett  account  in  its  bank  with  the  net  sum  of  $100,015.53,  being 
the  amount  of  the  notes,  less  discount;  and  on  December  16,  1912, 
plaintiff  is  found  to  have  become  the  holder  of  the  notes  for  -value. 
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The  court  further  found,  in  relation  to  this  transaction,  as  fol- 
lows : 

The  only  value  given  for  the  notes,  sued  on  was  a  credit  to  the  de- 
posit account  of  -Thompson-Starrett  Company  on  the  books  of  the 
banking  department  of  the  plaintiff,  and  at  no  time  between  the  date 
of  discount  and  the  19th  day  of  December,  1912,  wete  the  moneys  in 
such  account  to  the  credit  of  Thompson-Starrett  Company  used, 
withdrawn,  or  reduced  below  the  sum  of  $42,609.39. 

The  said  notes  were  discounted  by  the  plaintiff  on  the  7th  day  of 
December,  1912,  and  the  proceeds  credited  to  the  deposit  account  of 
the  Thompson-Starrett  Company.  Between  that  date  and  December 
19,  1912,  the  amount  of  moneys  withdrawn  from  the  said  account 
amounted  to  the  sum  of  $153,578.04. 

There  were  deposits  between  the  7th  day  of  December,  1912,  and 
December  19,  1912,  exclusive  of  the  amount  of  said  discount,  amount- 
ing to  the  sum  of  $89,130.72.  The  balance  to  the  credit  of  said  de- 
posit account  at  the  close  of  business  on  the  19th  day  of  December, 
1912,  amounted  to  $45,152.94. 

The  court  has  found  that  defendant  duly  performed  all  the  condi- 
tions of  the  agreement  between  him  and  the  Thompson-Starrett  Com- 
pany on  his  part  to  be  performed,  but  that  in  its  performance  of  said 
agreement  the  Thompson-Starrett  Company  was  unskillful,  negligent, 
and  wasteful ;  that  it  unreasonably  and  improperly  delayed  the  work 
undertaken  by  it,  and  that  its  acts  largely  and  improperly  increased 
the  cost  of  the  work ;  further,  that  the  statements  of  cost  rendered  by 
the  Thompson-Starrett  Company  under  the  agreement  were  false 
and  fraudulent  in  that  they  contained  charges  for  expenditures  not 
belonging  to  the  work  and  for  moneys  dishonestly  appropriated  bv  its 
agents,  servants  and  employes  as  well  as  for  expenditures  made  in 
consequence  of  the  unskill fulness,  gross  negligence,  and  waste  on 
the  part  of  said  company,  its  agents,  servants  and  employes  in  the  per- 
formance of  said  agreement.  These  improper  charges  were  unknown 
to  defendant  when  he  received  the  statements  of  cost  and  gave  his 
notes  for  the  sums  represented  therein.  It  is  further  found  that,  be- 
fore the  Thompson-Starrett  Company  indorsed  and  delivered  to  plain- 
tiff the  notes  referred  to  in  the  amended  complaint,  it  had  notice 
of  the  facts  set  forth  in  the  amended  answer:  and  that  before  the 
Thompson-Starrett  Company  indorsed  and  delivered  to  plaintiff  the 
notes  referred  to  in  the  amended  complaint,  it  had  notice  of  the  res- 
ervation by  defendant  of  his  rights  and  claims  against  said  notes, 
as  set  forth  in  said  answer. 

Plaintiff,  before  paying  for  the  notes  set  forth  in  the  amended 
complaint,  also  had  notice  of  the  reservation  by  the  defendant  of 
his  rights  and  claims  against  said  notes,  as  set  forth  in  the  answer, 
and,  before  the  plaintiff  had  paid  the  full  amotmt  agreed  to  be  paid 
for  the  said  notes  on  the  discount  thereof,  it  had  notice  as  well  of 
defendant's  rights,  claims,  and  defenses,  as  set  forth  in  said  answer. 

Before  the  plaintiff  had  paid  the  full  amount  agreed  to  be  paid 
for  the  said  notes  on  the  discount  thereof,  it  had  notice  of  such  facts 
as  were  sufficient  to  put  it  upon  inquiry  with  respect  to  the  ri^ts. 
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claims,  and  defenses  set  forth  in  the  amended  answer,  and,  if  inquiry 
had  been  made,  the  plaintiff  would  have  ascertained  the  rights,  claims, 
and  defenses  set  forth  in  said  answer. 

At  the  time  the  notes  in  suit  were  negotiated  to  the  plaintiflf  it  had 
notice  that  the  title  of  the  Thompson-Starrett  Company,  who  nego- 
tiated them, .  was  defective ;  and  such  title  was  in  fact  defective,  and 
therefore  the  court  held  that  plaintiff  had  failed  to  sustain  the  burden 
of  proving  that  it  acquired  title  thereto  as  a  holder  in  due  course ;  the 
court  also  held  that  the  Thompson-Starrett  Company  negotiated  the 
notes  in  suit  in  breach  of  faith,  and  the  negotiation  thereof  was  a 
fraud  on  the  rights  of  the  defendant.  Further,  that  the  amount  due 
plaintiff  from  defendant  under  the  agreement  has  not  heretofore 
been  liquidated ;  that  the  reasonable  cost  of  the  work  performed  and 
materials  furnished  by  Thompson-Starrett  Company,  together  with 
10  per  cent,  for  plant  and  overhead  charges,  together  with  the  5 
per  cent,  of  such  cost  as  compensation  to  the  Thompson-Starrett 
Company,  is  $72,644.95.  Plaintiff  paid  $20,992.91  of  this  amount  to 
Thompson-Starrett  Company  on  May  1,  1912,  leaving  a  balance  due 
of  $51,652.04.  .The^ amount  of  overpa3anents  of  interest  made  by  de- 
fendant to  Thompson-Starrett  Company,  with  interest  thereon  to 
November  1,  1913,  is  $1,696.26.  On  November  1,  1913,  defendant 
was  indebted  to  Thompson-Starrett  Company  in  the  sum  of  $53,150.64, 
being  said  sum  of  $51,652.04,  together  with  interest  thereon  from 
November  1,  1912,  to  November  1,  1913,  less  said  sum  of  $1,600.52. 

On  May  2,  1913,  defendant  paid  to  Thompson-Starrett  Company  the 
sum  of  $2,421.82,  being  in  payment  of  a  note  representing  interest 
upon  the  notes  theretofore  given  by  defendant  to  Thompson-Starrett 
Company  in  connection  with  the  said  agreement;  such  payment  was 
made  pursuant  to  an  agreement  that  the  same  was  made  without  preju- 
dice or  waiver  of  any  rights  or  claims  that  defendant  might  have 
against  the  notes  then  held  by  the  Thompson-Starrett  Company  on 
any  account  in  connection  with  the  agreement  above  mentioned; 
such  being  expressly  reserved  by  defendant. 

The  court  has  found  as  to  the  two  corporations,  plaintiff  and  Th<»np- 
don-Starrett  Company,  that  neither  is  a  subsidiary  of  the  other,  nor  is 
there  any  substantial  identity  between  them.  The  Thompson-Starrett 
Company  is  capitalized  for  $2,000,000,  divided  into  15,000  shares  of 
common  and  5,000  shares  of  preferred  stock,  all  of  the  par  value  of 
$100  per  share.  On  November  3,  1913,  the  said  promissory  notes 
were  duly  presented  for  payment  to  the  maker,  and  payment  thereof 
was  demanded  and  refused,  and  said  notes  were  then  and  there  duly 
protested.  The  cost  of  said  protest  fees  was  $2.54,  which  sum  was 
a  proper  charge  therefor.  No  part  of  the  principal,  interest,  or  pro- 
test fees  has  been  paid. 

The  court  has  found  as  conclusions  of  law:  (1)  The  plaintiff 
did  not  take  the  said  notes  in  good  faith.  (2)  There  was  a  partial 
failure  of  consideration  for  said  notes,  which  is  a  defense  pro  tanto 
to  said  notes.  (3)  The  plaintiff  is  not  entitled  to  recover  upon  the 
notes  set  forth  in  the  complaint,  but  only  for  the  reasonable  cost  of 
the  work  done  tmder  the  agreement  made  between  the  defendant  and 
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the  Thompson-Starrett  Company  under  date  of  August  17,  1911,  plus 
5  per  cent.  (4)  The  plaintiff  is  not  entitled  to  recover  interest.  (S) 
The  title  of  the  Thompson*Starrett  Company  to  the  notes  in  suit  was 
defective.  (6)  The  plaintiff  is  not  a  holder  of  the  notes  in  suit  in  due 
course,  and  is  only  entitled  to  recover  the  amount  which  was  actually 
due  the  Thompson-Starrett  Company.  Judgment  was  directed  in 
favor  of  plaintiff  in  the  sum  of  $53,150.64,  wiSi  costs. 

There  is  a  sharp  conflict  of  testimony  as  to  many  important  points 
in  the  case,  but  the  learned  trial  court,  with  the  opportunity  of  ob- 
serving the  demeanor  of  the  witnesses,  resolved  the  disputed  questions 
of  fact  in  favor  of  defendant,  and  in  its  opinion  referred  to  the  fre- 
quent contradictions  in  their  own  statements  made  by  plaintiff's  prin- 
cipal witnesses,  their  truculency  under  cross-examination,  their  volun- 
teered attacks  on  defendant,  the  refusal  to  allow  an  examination  by 
defendant's  counsel  of  the  books  and  vouchers  connected  with  the 
work  done,  even  after  the  legal  adviser  of  the  Thompson-Starrett 
Company  had  consented  thereto,  and  the  efforts  to  hinder  the  taking 
of  depositions  of  witnesses  for  the  defense.    The  court  further  said: 

"In  contrast  the  testimony  of  the  defendant  was  given  in  a  straightfor- 
ward manner,  and  was  consistent  with  and  corroborated  by  the  contempo- 
raneous letters  and  documents.  Where,  therefore,  his  testimony  conflicts  with 
the  witnesses '  for  the  ijlaintiff,  I  unhesitatingly  accept  his  testimony.  The 
plaintiff  not  only  has  failed  to  establish  by  a  fair  preponderance  of  the 
evidence  that  it  was  a  holder  of  the  notes  in  due  course,  but  the  defendant 
has  established  facts  tending  to  prove  the  contrary." 

Defendant's  testimony  shows  that  he  is  an  attorney  at  law  of  over 
30  years'  standing,  admitted  to  practice  in  the  state  of  Illinois  and 
in  the  United  States  courts,  with  offices  in  Chicago  and  New  York. 
His  time  is  spent  about  equally  between  those  two  cities.  He  has 
large  business  interests,  and  is  general  counsel  for  various  important 
corporations,  of  many  of  which  he  is  a  director.  Prior  to  the  transac- 
tions involved  in  this  suit  he  had  business  relations  with  the  Thompson- 
Starrett  Company  in  the  erection  of  the  Insurance  Exchange  Build" 
ing  at  Chicago,  valued  at.  some  millions  of  dollars,  and  of  which  he 
and  E.  R.  Graham,  of  Chicago,  were  equal  owners.  This  building 
was  in  course  of  construction  in  August,  1911,  and  on  the  10th  or  11th 
of  that  month,  in  New  York  City,  defendant  met  Louis  J.  Horowitz, 
president  of  the  Thompson-Starrett  Company.  Defendant  thus  nar- 
rates the  conversation  between  them : 

"I  told  Mr.  Horowitz  that  I  had  talked  to  Mr.  Graham  about  the  project 
that  I  was  Interesied  in  in  Wyoming;  that  it  needed  completion,  and  asked 
him  tb  indicate  who  would  be  a  proper  x>erson  or  proper  concern  to  undertake 
that  work.  He  suggested  that  I  take  it  up  with  Mr.  Horowitz,  of  the 
Thompson-Starrett  Company.^  Mr.  Horowitz  said  to  me  that  Mr.  Graham  had 
already  discussed — ^had  already  talked  to  him  about  it,  and  that  he  had  told 
Mr.  Graham  that  he  would  be  very  glad  of  the  opportunity  to  show  his  appre- 
ciation of  what  I  had  done  for  the  Thompson-Starrett  Company  to  uuder- 
taKe  this  work  for  me.  I  told  him  that  I  had  a  large  investment  there,  that 
I  had  acquired  bonds  to  the  amount  of  about  $150,000,  that  I  had  put  In 
further  money  In  connection  with  the  project,  and  that  it  was  not  entirely 
completed;  that  I  understood  not  very  much  was  required  to  be  done; 
that  It  all  c^fuld  probably  be  finished  by  the  end  of  September,  and  I  should 
like  to  know  whether  they  were  in  position  to  undertake  It,  whether  they 


Digitized  by 


Google 


832  ]^  NBW  XO&K  SUPPLEMENT  (Sup.  Ct 

wonld.  He  said :  'Yes,  I  will  be  very  glad  to  do  it  As  I  told  Mr.  Graham* 
I  want  to  show  my  appreciation  for  what  you  have  done  for  us,  and  we  are 
perfectly  equipped  to  undertake  the  work;  we  have  an  office  in  Salt  Lake 
City ;  we  have  a  representative  there,  Mr.  Morton,  who  Is  specially  qualified 
to  look  after  it;  and  we  would  be  very  glad  to  do  the  work  at  cost  plus  5 
per  cent  commission.'  I  told  him  that  I  was  not  familiar  with  the  details  as 
to  just  how  much  was  to  be  done,  but  that  Mr.  O'Neill,  through  whom  I  was 
interested  in  this  situation,  and  who  had  agreed,  when  I  bought  these  bonds, 
that  they  should  be  taken  off  my  hands  at  a  slight  profit  within  a  given  time, 
would  know  more  about  it,  and  I  would  like  to  know  when  Mr.  Horowitz 
could  take  the  matter  up  with  Mr.  O'Neill  in  Chicago  and  discuss  the  details 
with  him.  Mr.  Horowitz  said  he  was  going  to  Chicago  in  a  few  days.  I 
told  him  I  would  arrange  for  an  appointment  for  him  with  Mr.  O'Neill  in  Mr. 
Graham's  office  in  Chicago,  which  I  accordingly  did." 

And  further: 

''I  told  him  [Horowitz]  that  I  was  anxious  to  realize  upon  thia  Investment 
that  the  autumn  months  were  the  period  when  property  of  this  kind  could 
be  sold,  and  I  understood  there  was  not  more  than  enough  required  to  be 
done,  as  I  said  before,  beyond  September.  I  was  very  anxious  to  get  it  done 
properly,  and  wanted  to  know  if  he  could  do  the  work  at  once,  whether  they 
were  in  position  to  do  so,  and  also  wanted  to  be  sure  that  it  was  done  at  the 
lowest  possible  cost  He  said:  *Mr.  Pam,  you  can  rely  on  our  doing  It  at 
minimum  cost.  It  shall  be  done  as  speedily  as  anybody  can  do  It.  Mr. 
Morton,  as  I  say,  is  well  qualified,  if  he  will  give  it  his  personal  attention.' " 
**He  [Horowitz]  said  ordinarily  they  would  not  be  interested  in  the  job,  be- 
cause it  was  too  small,  but  because  of  the  things  I  "had  done  for  them  they 
would  undertake  it  upon  the  terms  stated." 

It  was  stated  that  payment  was  to  be  made  by  defendant's  notes, 
payable  May  1,  1912,  with  interest  at  6  per  cent.,  upon  statements 
to  be  furnished  by  the  Thompson-Starrctt  Company  as  to  the  cost  each 
month.  On  August  17th  Horowitz  called  at  defendant's  office  in  Chi- 
cago, and  said  he  had  seen  O'Neill  and  gotten  from  him  a  pretty  fair 
idea  of  what  the  work  was,  and  that  he  ought  to  be  finished  within 
30  days  or  thereabouts,  but  he  could  not  tell,  because  he  had  not  re- 
ceived enough  details,  whereupon  defendant  suggested  a  meeting  upon 
the  work  itself  between  O'Neill,  Whiting,  the  engineer  on  the  job,  and 
Morton,  the  representative  and  manager  pf  the  Thompson-Starrett 
Company  at  Salt  Lake  City.  Horowitz  said  he  would  telegraph  Mor- 
ton promptly.  Defendant  suggested  putting  thdir  arrangement  in  the 
form  of  a  written  communication,  to  which  Horowitz  replied : 

"Certainly,  we  are  quite  prepared  to  go  ahead  with  it  now,  and  if  you  will 
dictate  a  letter  embodying  the  terms  and  the  suggestions  that  we  have  agreed 
upon,  it  will  be  satisfactory." 

Defendant  thereupon  dictated  the  following  letter  in  Horowitz's 
presence,  who  said  it  was  satisfactory,  and  asked  that  it  be  sent  over 
to  his  office,  when  he  would  return  an  acceptance  thereof : 

"Chicago,  III.,  August  17,  1911. 

"Thompson-Starrett  Company,  51  Wall  Street,  New.  York — Gentlemen :  1 
am  sending  you  herewith  drawings  and  general  specifications  for  reinforced 
concrete  facings  to  be  constructed  on  the  North  Liaramle  Land  Company's 
project  near  Uva,  Wyoming.  I  desire  you  to  put  yourselves  into  communica- 
tion with  Mr.  J.  A.  Whiting,  engineer,  Cheyenne,  Wyoming,  who  will  give  you 
any  additional  necessary  information  and  instructions  you  may  require  for 
the  p'Urpose  of  executing  this  work. 
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'^I  herewitb  employ  you  to  execute  such  work  as  Mr.  Whiting  mny  direct 
you  in  writing  to  execute,  upon  the  understanding  that  I  will  pay  you  for  this 
work  -on  the  basis  of  cost  to  you  plus  five  (6%)  per  cent,  of  the  cost  for  your 
profit.  I  agree  that  your  cost  is  to  include  expenses  of  every  nature  incurred 
by  you,  including  railroad  transportation,  board  bills,  and  wages  of  people 
employed  entirely  or  in  part  in  connection  with  this  work. 

"You  are  to  render  to  me  monthly  statements,  showing  the  cost  to  you  ol 
the  work  at  the  end  of  each  month.  To  this  cost  you  will  add  the  5  per  cent. 
commission  above  referred  to.  Against  such  bills  I  will  give  you  my  promis- 
sory notes,  with  interest  at  the  rate  of  six  (6%)  per  annum,  maturing  May 
1, 1912.  As  soon  ^s  practicable  for  you  to  do  so,  I  will  be  glad  to  have  from 
you  an  approximate  estimate  as  to  the  total  probable  cost  of  the  work  ordered 
up  to  any  one  time,  such  estimate,  of  course,  to  be  in  no  way  binding  upon  you. 
"Yours  very  truly,  Max  Pam." 

To  this  the  following  reply  was  sent: 

Tbompson-Starrett  Company,  Building  Ck>nstruction,  Fisher  Building, 

Chicago.  / 

"August  17,  1911. 
"Mr.  Max  Pam,  The  Rookery,  Chicago — ^Dear  Sir:   Your  letter  of  August 
I7th  received.     In  pursuance  with  the  directions  therein  contained,  we  will 
proceed  with  the  work  under  the  terms  enumerated  in  your  letter  under  reply. 
"Yours  very  truly,  Thompson- Starrett  Company, 

"L.  J.  Horowitz,  President." 

Defendant  thereupon  prepared  a  letter  of  instruction  to  the  engineer 
at  the  work,  Whiting,  and  sent  a  draft  thereof  to  Horowitz.  To  this 
the  latter  replied,  as  follows : 

Thompson-Starrett  Company,  Building  Construction,  Fisher  Building, 

Chicago. 

"August  17,  1911. 
"Mr.  Max  Pam,  The  Rookery,  Chicago— Dear  Sir:  We  notice  that  your 
letter  to  Mr.  Whiting  calls  upon  him  to  approve  our  monthly  vouchers  for 
work  done.  Inasmuch  as  this  approval  is  not  provided  for  in  our  agree- 
ment, I  would  suggest  that  you  write  Mr.  Whiting  a  letter  advising  him 
that  such  approval  is  unnecessary. 

"Yours  very  truly,  L.  J.  Horowitz,  President." 

In  view  of  what  subsequently  transpired,  and  the  way  in  which  de- 
fendant's interests  were  treated  by  the  Thompson-Starrett  Company, 
it  is  very  significant  that  the  provision  thus  objected  to  by  Horowitz 
was  as  follows : 

"Vouchers  are  to  be  presented  by  the  contractor  from  time  to  time,  which 
you  are  to  examine  and  approve  as  engineer." 

Defendant,  upon  receipt  of  this  letter,  called  up  Horowitz,  and  as 
the  result  of  their  conversation  withdrew  this  instruction,  which,  if 
agreed  to  by  Horowitz,  would  have  furnished  defendant  with  adequate 
protection  against  fraud,  mistake,  or  overcharge  during  the  progress 
of  the  work.    Defendant  testified  as  follows : 

"I  called  him  up  and-  said  to  him,  'Why  is  it,  Mr.  Horowitz,  that  you  want 
me  to  strike  out  of  my  letter  of  Instructions  to  Mr.  Whiting  the  provision 
that  he  should  pass  upon  and  approve  all  vouchers  and  expenditures?' 
I  said,  *That  would  be  the  one  means  I  would  have  of  keeping  track,  in  a 
way,  of  the  cost  and  the  expenditures.'  He  said,  'I  make  that  suggestion 
in  your  interest.  We  don't  know  Mr.  Whiting.  We  know  him  as  an  engi- 
neer. We  don't  know  what  kind  of  experience  he  has,  and  engineers  are 
usually  technical  and  captious,  and  it  would  interfere  and  delay  your  work ; 
182N.Y.S.— 58 
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!t  would  Tery  seriously  Interfere  with  our  efficiency.'  'Weil,*  I  said,  that 
is  all  right,  but  I  want  to  get  some  Idea  of  the  cost  as  we  go  along.'  'welV 
he  said,  *Mr.  Pam,  you  know  we  are  taking  this  job  with  the  idea  of  ren- 
dering you  the  best  possible  service.  You  can  rely  upon  me  that  no  expen- 
diture will  be  made,  excepting  that  it  is  necessary,  and  the  expenditures 
and  the  cost  will  be  kept  down  to  a  minimum.  Indeed,  we  will  deal  with 
this  job  as  though  we  were  doing  it  for  ourselres.  Mr.  Morton  will  look 
after  it  carefully  and  give  it  his  personal  attention.'  I  said,  'Very  well, 
Mr.  Horowitz ;  I  am  going  into  this  thing  with  you,  this  arrangement,  and  I 
will  put  myself  in  your  hands,  and  will  modify  my  letter  of  instructions 
to  Mr.  Whiting,  and  therefore  ^minate  all  question  of  his  having  to  ap- 
prove the  vouchers  and  the  expenditures.'  And  I  accordingly  modified  the 
letter,  and  excluded  that  part  of  it  which  Mr.  Horowitz  asked  me  to." 

The  letter,  with  the  provision  in  question  omitted,  was  sent  to  Whit- 
ing and  is  dated  August  17,  1911.  Among  other  things  it  advised 
Whiting  that  the  Thompson-Starrctt  Company  was  undertaking  the 
work  largely  because  of  its  friendship  for  defendant;  he  had  abso- 
lute faith  in  the  integrity  of  the  contractor,  and  for  that  reason  he 
was  taking  no  estimates.  He  also  instructed  tlie  engineer  that  his  pur- 
pose was  that  the  work  should  be  completed,  so  that  it  could  be  prop- 
erly certified  by  Whiting  as  engineer,  and  be  approved  by  any  engineer 
who  might  want  to  look  at  it  at  the  instance  of  any  proposed  pur- 
chaser, and  that,  while  defendant  proposed  to  pay  cost  to  secure  com- 
pletion of  the  project,  he  did  not  want  to  spend  money  unnecessarily, 
and  therefore  would  like  the  project  completed  substantially,  but  as 
economically  as  conditions  permitted. 

Morton,  manager  of  the  Thompson- Starrett  Company  at  Salt  Lake 
City,  wrote  Horowitz,  as  its  president,  a  letter  dated  August  30,  1911, 
a  copy  of  which  the  latter  transmitted  to  defendant  under  date  of 
September  5th,  in  which  Morton  said  that  he  had  made  a  careful 
examination  of  the  Laramie  project  on  the  ground  with  O'Neill  (sec- 
retary of  the  irrigation  company)  and  Whiting,  its  engineer,  and  had 
reached  the  opinion  that  the  work  already  done  was  badly  done,  and 
the  whole  proposition  showed  lack  of  foresight  and  poor  manage- 
ment. He  gave  a  detailed  description  of  the  project  and  the  work  al- 
ready done  upon  it,  discussed  future  operations  to  complete  it,  and 
said  he  had  just  finished  a  preliminary  estimate  for  the  purpose  of  or- 
dering the  necessary  materials,  and  while  the  estimate  was  not  in- 
tended to  be  accurate  in  any  way  as  to  final  quantities,  it  was  close 
enough  to  give  an  approximate  idea  as  to  what  the  work  would  cost 
He  described  the  work  covered  by  the  order  to  the  Thompson- Starrett 
Company  and  said: 

*'AU  of  the  above  is  subject  to  such  omissions  or  additions  as  may  be 
found  advisable  when  the  worlc  is  under  way,  but,  assuming  that  no  great 
changes  will  be  ordered,  the  probabilities  are  that  the  cost  of  this  work  will 
run  somewhere  in  the  neighborhood  of  $30,000." 

To  this  letter  Horowitz  replied  as  follows : 

"Thompson-Starretf  Company,   Building   Construction,  51   Wall   Street 

New  York,  Sept  5,  191L 
"Office  of  L.  J.  Horowitz,  President. 

"Mr.  L.  J.  Morton,  %  Thompson-Starrett  Oompany,  Salt  Lake  City,  Utali— 
Dear  Morton:  Laramie  Project.  Your  letter  of  August  Slst,  inclosing  the 
report  in  duplicate,  received.    This  is  exactly  what  I  wanted.    Please  bear 
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in  mind  that  Mr.  Ptm  has  In  mind  an  expenditure  of  abont  $30,000,  and, 
while  our  contract  with  him  makes  him  liable  for.  any  expenditure  we 
make,  so  long  as  it  is  authorized  by  the  engineers,  still  I  would  not  like  to 
go  ahead  with  any  project  involving  the  expenditure  of  much  more  money 
than  the  amount  named,  without  first  calling  his  attention  to  it 

"Very  truly  yours,  L.  J.  Horowitz,  President. 

«L  J  H— SS— 4." 

The  Thompson-Starrett  Company  forwarded  to  defendant  on  Oc- 
tober 25,  1911,  a  detailed  "list  of  vouchers"  showing  the  expenditures 
for  the  months  of  August  and  September,  amounting  to  $172.62  and 
$8,208.86,  respectively.  On  November  9th  the  company  wrote  from 
its  New  York  office  to  defendant  at  his  Chicago  office,  requesting  that 
he  send  it  a  note,  payable  May  1,  1912,  for  the  amount  of  these  two 
statements,  "as  we  have  spent  considerable  money  on  this  operation  to 
date."  On  November  10th  the  company  sent  a  further  itemized  state- 
ment for  $14,059.13,  covering  the  October  outlay.  Defendant  made 
and  delivered  his  two  notes  for  the  aggregate  of  these  three  months, 
dated  November  17th, 

Meantime  Morton  had  telegraphed  Horowitz,  under  date  of  Sep- 
tember 25th,  that  the  Uva  job  would  take  three  months  more  to  finish, 
and  upon  this  being  called  to  defendant's  attention  he  reminded  Horo- 
witz that  it  was  understood  the  work  should  be  finished  in  the  autumn, 
and  in  November  he  asked  Horowitz  to  find  out  the  condition  of  the 
work  and  the  time  and  expense  still  involved.  In  December  defendant 
asked  Horowitz  for  a  definite  estimate  of  the  cost  of  the  work,  and 
received  a  letter  from  him  inclosing  a  letter  sent  to  him  by  Morton, 
under  date  of  December  13,  1911,  stating  that  the  work  had  been  held 
back  greatly  by  unfavorable  weather  for  the  preceding  six  weeks, 
winter  having  set  in  earlier  than  any  time  during  tlie  last  12  years; 
that  the  cost  of  work  since  November  had  been  higher  because  of  the 
weather ;  that  Whiting  was  afraid  to  have  any  more  concrete  work 
done  till  about  March  1st,  but  wished  team  work  continued  through- 
out the  winter;  that  additional  work  had  been  ordered  by  Whiting, 
and  that  he  had  reminded  the  latter  that  his  (Morton's)  approximate 
estimates  submitted  to  defendant  had  shown  that  the  cost  of  the  work 
as  ordered  would  run  about  $38,500,  while  the  work  now  included  and 
the  extra  expense  incurred  by  working  in  bad  weather  would  make  the 
job  cost  something  over  $60,000.  Morton  gave  the  then  conditions  of 
the  work  and  concluded : 

"All  of  the  remaining  ditch  work  will  be  finished  up  during  the  winter, 
80  that  when  spring  opens  we  will  have  only  to  do  the  concrete  work  on 
Nc  1  <lyke  and  No.  3  dam  to  have  the  whole  project  entirely  completed." 

Morton  signed  his  letters  as  manager  of  the  Thompson-Starrett  Com- 
pany. 

On  January  17, 1912,  the  following  letter  was  sent  by  the  Thompson- 
Starrett  Company  to  defendant : 

"New  York,  January  17, 1912. 

**Mr.  Max  Pam,  The  Rookery,  Chicago,  III. — Dear  Mx.  Pam:  Uva  Job. 
You  have  now  in  your  possession  statements  showing  expenditures  made  ^by 
us  amounting  to  between  $29,000  and  $30,000,  a  large  part  of  which  repre- 
sents expendltares  made  about  two  months  ago.     I  dislike  very  much  to 
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bother  you,  but  our  need  for  money,  together  with  the  crlticisin  of  our 
auditing  committee,  are  responsible  for  my  imposing  on  your  good  nature. 
About  two  weeks  ago  you  told  me  that  in  a  few  days  thereafter  you  would 
check  up  our  account  and  send  us  a  note. 

"May  1  suggest  that  you  give  ua  your  note  for  the  amount  of  our  state- 
ments, with  the  understanding  that  if,  before  we  render  a  further  state- 
ment, you  find  any  errors  in  checking  up  the  account,  such  errors  shall  be 
corrected  in  connection  with  the  following  payment.  What  I  suggest  Is 
that  you  gire  us  your  note  for  929,000.  We  will  get  the  money,  and  you 
can  take  your  time  to  do  the  checking,  without  inconveniencing  us  by  de- 
priving us  of  the  use  of  tiie  money  we  have  already  laid  out.  You  will  un- 
derstand, of  course,  that  I  am  not  asking  you  to  do  any  more  than  it  has 
been  agreed  should  be  done;  but  I  would  not  even  ask  for  that,  if  it  were 
not  for  the  necessities  of  the  situation. 

"Yours  truly,  L.  J.  Horowitz, 

"LJH-.WH-2.  President" 

In  New  York  City,  about  January  22,  1912,  defendant  called  up 
Horowitz  on  the  telephone  and  told  him  that : 

"I  had  received  that  letter;  that  I  had  not  given  him  the  note  for  De- 
cember, which  was  received  subsequent  to  the  time  for  November,  because 
the  two  items  toj?ether,  aggregating  nearly  $30,000,  had  already  run  within 
a  very  few  thousand  dollars  of  the  entire  financial  estimate  made  by  Mr. 
Morton  of  $60,000,  and  I  was  dissatisfied  and  was  worried  about  these  in- 
creasing costs,  and  I  wanted  to  know  from  him  what  it  meant  I  wanted 
to  get  some  explanation.  I  wanted  some  assurances,  and  he  said,  *Mr.  Pam, 
Ihave  told  you  that  your  Job  is  receiving  Mr.  Morton's  personal  attention; 
you  can  rely  ui>on  the  fact  that  Mr.  Morton  is  glvkig  it  every  possible  at- 
tention towards  getting  the  cost  down,  and  if  what  Is  said  is  not  true  it 
would  not  be  so."  'Well,*  I  said,  'Mr.  Horowitz,  there  Is  some  way  of  limit- 
ing this  cost*  He  said,  'In  my  Judgment  this  cost  is  entirely  due  to  the 
weather,  as  Mr.  Morton  -reports,  yon  can  rely  upon  the  Integrity,  upon  the 
correctness  of  the  representations ;  and  If  the  cost  exceeded  $60,000,  it  would 
be  yery  small,  if  anything.'  I  said,  'Mr.  Horowitz,  I  will  send  you  over 
these  notes,*  and  he  gave  him  a  note,  dated  January  24th,  for  $29,956.18." 

Under  this  new  and  modified  arrangement,  neither  defendant  nor 
his  engineers  had  any  cost  data  or  material  to  work  from.  Defendant 
testified : 

"I  had  these  records;  these  vouchers  contained  a  supposed  labor  sheet 
and  supposed  vouchers,  receipted  vouchers,  of  things  that  they  had  sent  on. 
I  knew  nothing  about  any  of  the  matters  stated  in  any  of  these  statements 
or  vouchers,  and  all  I  could  do  was  to  rely  upon  their  representations  that 
those  were  the  costs,  and  I  simply  checked  up  in  this;  there  was  an  addi- 
tion made  of  the  items,  with  totals,  to  see  that  the  figures  agreed;  that 
was  all.** 

He  had  no  means  of  testing  or  checking  up  either  the  necessity  or 
honesty  of  the  expenditures,  or  whether  Sie  work  had  actually  been 
done  upon  the  job. 

The  next  conversation  between  Horowitz  and  defendant  took  place 
in  the  former's  office  in  Chicago  in  March,  1912.  Defendant  was  then 
negotiating  for  the  sale  of  the  entire  Uva  project,  and  said  to  Horo- 
witz that  the  last  information  he  had  about  the  progress  of  the  work 
was  in  a  letter  from  Morton  about  December  13th,  wherein  it  was 
stated  that  the  work  would  be  finished  about  April  1st,  and  as  the  rep- 
resentative of  the  proposed  buyer  was  waiting  to  look  it  over  before  a 
final  decision,  he  (defendant)  wanted  to  be  sure  when  the  work  would 
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be  finished.  He  told  Horowitz  that  he  was  offered  certain  improved 
real  estate  in  Chicago  in  exchange  for  the  project,  and  Horowitz 
volunteered  to,  and  did  in  fact,  examine  these  properties  and  strongly 
advised  defendant  to  close  the  deal.  Defendant  told  Horowitz  he 
wanted  to  make  sure  the  work  was  finished,  so  the  proposed  purchaser 
could  examine  it,  and  added : 

"Besides,  Mr.  H<»<>wltz,  I  have  just  signed  another  note  which  already 
exceeds  the  final  estimate  upon  the  work  as  generally  understood  by  every- 
body by  over  $10,000,  and  it  Is  Imperative  that  I  be  relieved  of  this  burden ; 
that  I  put  myself  entirely  in  your  hands,  and  I  have  been  relying  upon  what 
you  have  assured  me  would  be  the  minimum  cost  of  this  project" 

He  said : 

"I  shall  instantly  telegraph  Mr.  Morton.  I  feel  confident  that  that  prop- 
erty must  be  ready  for  Inspection." 

The  Thompson- Starrett  Company  statement  to  defendant  for  No- 
vember, 1911,  called  for  $16,486.69,  and  for  December  for  $13,469.49. 
Defendant  gave  his  note  for  the  aggregate,  dated  January  24,  1912, 
payable  May  1st  On  March  15,  1912,  defendant  gave  the  company 
his  note  for  $14,781.93,  payable  May  1st,  for  the  statements  of  ex- 
penditures rendered  him  by  the  Thompson-Starrett  Company  for  the 
months  of  January  and  February.  There  had  been  telegrams  between 
Horowitz  and  his  compan)r's  manager  about  the  condition  of  the  work, 
and  then  defendant  telegraphed  direct  to  Morton  as  follows : 
'Thompson-Starret  Company,  Salt  Lake  Office. 

"Rec^ved  1  P.  M.  April  9,  1912. 

"Chicago,  Apr.  8—12.  (141)  L.  J.  Morton,  Thompson-Starrett  Co.,  Salt 
Lake,  Utah:  1  have  relied  upon  the  assurances  of  Mr.  Horowitz  that  the 
work  at  Uva  would  be  done  as  economically  and  expeditiously  as  possible. 
The  cost  thus  far  Is  many  times  the  estimate  made  and  is  appalling  and 
BtlU  the  work  is  not  completed,  the  water  is  rising,  the  reservoirs  and  ditch- 
es are  not  ready.  I  was  assured  and  felt  that  It  was  unnecessary  for  me  tc 
have  a  personal  representative  on  the  ground  to  assure  economy  and  speed. 
I  was  hopeful  with  the  approach  of  spring  I  could  do  something  with  the 
situation,  and  now  that  there  Is  offered  to  me  a  favorable  proposition  for 
the  sale  of  the  whole  project  am  unable  to  meet  it  I  want  to  know  now 
definitely  when  the  work  will  be  completed  and  the  water  turned  in. 

"Max  Pam." 

Morton  replied  as  follows : 

"Salt  Lake  City,  Utah,  April  9.  1912. 

"Max  Pam,  The  Rookery,  Chicago^  Illinois:  Completion  or  work  at  Uva 
depends  largely  on  weather.  We  will  probably  turn  water  into  first  and 
second  reservoirs  before  April  thirtieth.  Work  on  third  reservoir  and  other 
work  ordered  will  require  over  two  months.  We  have  handled  Job  as  eco- 
nomically and  expeditiously  as  possible  but  have  been  badly  handicapped 
by  unfavorable  weather  during  last  five  months.  Our  estimate  covered  onlv 
work  ordered  at  the  start  'and  was  based  on  the  expectation  of  fairly  decent 
weather.  A  large  amount  of  very  expulsive  additional  work  has  been  or- 
dered from  time  to  time  and  tSie  cost  of  all  work  has  been  increased  by  rea- 
son of  bad  weather.  L.  J.  Morton." 

Morton  sent  the  telegram  and  a  copy  of  his  reply  to  Horowitz  at  the 
New  York  office  of  the  Thompson-Starrett  Company.  On  April 
10th,  the  company  sent  a  statement  to  defendant  of  the  expenditures 
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for  March,  amounting  to  $3,814.19.  Horowitz  on  April  ISth  sent 
to  defendant  a.  letter,  received  by  the  former  from  the  manager  at 
Salt  Lake  City,  Morton,  in  which  the  latter  said  that,  while  the  cost 
of  the  work  had  been  increased  by  extremely  bad  weather,  the  real 
reason  why  the  total  cost  on  the  job  was  running  to  such  a  large 
figure  was  that  Whiting,  the  engineer,  had  found  it  necessary  to  do 
over  practically  all  of  the  existing  ditch  work,  besides  putting  in  new 
ditches,  and  none  of  this  work  was  contemplated  when  the  estimate  of 
$30,000  was  made ;  moreover,  additional  work  had  been  ordered,  and 
Whiting,  he  claimed,  had  expressed  no  dissatisfaction  with  the  way 
the  work  was  handled. 

Defendant,  however,  who  had  lost  the  sale  of  his  project,  was  not 
satisfied  with  the  explanation  given  for  the  delay  and  the  constantly 
•  increasing  cost.    On  April  29th,  defendant  and  Horowitz  met  at  the 
former's  Chicago  office,  and  he  thus  describes  the  interview ; 

"Mr.  Horowitz  came  to  the  office.  I  called  his  attention  to  the  fact  that 
the  amount  of  the  cost  up  to  that  time  had  very  considerably  exceeded  the 
$60,000.  I  also  said  to  him  that,  the  Job  not  having  been  finished,  I  had 
lost  the  opportunity  of  realizing,  because  the  Cudahys  would  wait  no  longer 
for  the  completion  of  the  job,  had  gone  elsewhere  and  bought,  and  contract- 
ed for  another  piece  of  property ;  that  the  notes  were  coming  due  that  I 
had  given  on  May  1st,  and  that  I  objected  to  the  payment  of  those  notes, 
in  view  of  the  excessive  cost  and  because  of  the  delay  which  had  been  en- 
countered and  indulged  in  by  these  men;  that  the  first  assurance  I  had 
was  that  job  would  be  finished  in  the  early  autumn;  the  next  statement 
was  that  it  would  be  finished  in  January;  that  my  first  estimate  was  $30,- 
000,  which  was  finally  Increased — which  was  subsequently  increased  to  $38,- 
500;  that  it  was  later,  in  December,  I  received  a  final  estimate  for  the 
work  as  it  was  completed  to  be  $60,000;  that  I  had  relied  implicitly  upon 
his  assurance  that  the  work  would  be  done  expeditiously,  that  the  work 
would  be  kept  down — the  cost  would  be  kept  down  to  a  minimum,  and  that 
Mr.  Morton  would  give  it  attention,  and  that  I  need  not  have  anybody  on 
the  ground.  I  said  I  had  reached  the  point  where  I  was  unwilling  t9  pay 
these  notes  without  some  investigation  on  my  own  account  with  reference 
to  the  correctness  of  the  situation.  He  said  that  what  he  would  Uke  to  have 
me  do —  'You  know,'  he  said,  *you  probably  exaggerate  your  ideas  of  in- 
attention. I  am  confident  that  Mr.  Morton  has  given  it  every  possible  at- 
tention, and  that  the  cost  is  no  more  than.it  should  be;  that  the  increase 
was  due  largely  to  the  weather  conditions  and  to  the  additional  work  or- 
dered by  the  engineer.'  I  told  him  that  I  had  no  information  on  that  sub- 
ject, except  their  continuous  statement  to  me  in  their  correspondence  of 
that  fact;  that  before  making  any  payments  I  wanted  to  have  some  knowl- 
edge upon  the  subject,  and  I  wanted  to  write  Mr.  Whiting  and  'get  some  In- 
formation. He  said  that — he  said,  'I  suggest  that  you  pay  down  this 
amoimt  of  notes  to  $50,000,  and  renew  the  $50,000  untU  November  1st,  and 
in  the' meantime  you  can  make  whatever  investigation  and  inquiry  you  care 
to,  so  as  to  satisfy  yourself  that  what  we  have  said  to  you — ^what  I  have 
said  to  you — continuously  is  correct.*  I  said,  *Mr.  Horowitz,  what  about  the 
balance?  Is  there  any  assuraiice,  is  there  any  Indication,  what  I  am  to 
meet  there?'  He  said,  *Ijet  whatever  balance  theYe  is,  let  that — ^make  your 
notes  payable  November  1st,  so  that  In  the  meantime  the  work  will  be  com- 
pleted, and  then,  if  there  is  anything  wrong,  it  will  be  corrected.*  He  said, 
*As  I  wrote  you  a  few  days  ago,'  referring  to  the  letter  of  April  15th,  *I  am 
absolutely  sure  that  this  work  cost  you  infinitely  less  by  our  doing  it  than 
if  anybody  else  had  done  it.'  I  said,  *Well,  I  am  willing  to  do  that;  I  am 
willing  to  pay  you  down  to  $50,000,  and  then  in  the  meantime  I  will  give 
you  these  notes;  but  there  must  be  some  adjustment  between  now  and  No- 
vember 1st,  and  find  out  exactly  what  is  right.'    He  said,  'That  is  perfectly 
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satisfactory  to  me.     I  will  find  out  what  the  amount  is,  so  that  we  can 
figure  it  out.'" 

On  the  next  day  Mr.  Horowitz,  in  Chicago,  telephoned  the  defendant 
that  he  had  learned  from  his  office  in  New  York  the  amount  of  the 
notes  and  the  interest  up  to  May  1,  1912,  and  that  it  was  $72,225.10, 
and  stated  that  the  defendant  should  send  over,  in  accordance  with  the 
arrangement  made  the  day  before,  a  check  for  $22,225.10  and  his  note 
of  $50,000,  payable  November  1st,  which  the  defendant  did,  accom- 
panied by  the  following  letter : 

"The  Rookery,  Chicago,  April  30,  1912. 

"Mr.  L.  J.  Horowitz,  President,  Thompson- Starrett  Company,  Chicago, 
Illinois — Dear  Mr.  Horowitz:  In  accordance  with  your  conversation  over 
the  telephone,  I  herewith  hand  you  check  for  $22,225.10  and  note  for  $50,- 
000,  payable  on  or  before  six  months  from  May  1,  1912,  account  my  notes 
and  obligations  held  by  you  in  re  North  Laramie  Land  Company.  Please 
return  to  my  office  in  New  York  notes  which  ydu  now  hold. 

"Yours  very  truly.  Max  Pam. 

"Inclosures." 

Whiting  had  criticised  the  conduct  of  the  work  in  a  telegram  to  de- 
fendant dated  May  17th,  and  when  a  copy  thereof  was  sent  by  defend- 
ant to  Horowitz,  he  replied  that  in  his  opinion  Whiting  was  unjustified 
in  his  criticism,  that  l^e  was  trying  to  throw  the  blame  off  his  shoulders, 
because  he  had  made  too  low  an  estimate,  and  that,  as  the  company  had 
taken  the  work  as  an  accommodation  to  defendant,  it  would  not  be 
displeased  if  he  followed  Whiting's  suggestion  and  take  the  work 
out  of  the  company's  hands,  putting  it  entirely  under  his  supervision. 
On  May  13,  1912,  defendant  was  furnished  by  the  Thompson-Starrett 
Company  with  a  statement  of  expenditures  for  the  month  of  April 
amounting  to  $11,583.48. 

Telegrams  passed  between  the  Thompson-Starrett  Company  and 
Whiting  in  April,  and  Morton,  the  former's  manager,  and  its  su- 
perintendent at  Wheatland,  Wyo.,  H.  J.  Jennings,  in  relation  to  the 
opportunity  which  defendant  had  of  disposing  of  the  project,  and 
the  telegram  from  the  company  to  Jennings  was  as  follows : 

"Salt  Lake  City,  Utah,  April  22,  1912.' 

"To  H.  L.  Jennings,  Superintendent,  Thompson-Starrett  Company,  Wheat- 
land, Wyoming:  Mr.  Whiting  advises  us  that  it  is  necessary  to  have  all 
work  completed  as  quickly  as  possible.  If  you  can  secure  a  larger  force 
and  can  use  same  to  any  advantage  in  completing  the  work  earlier,  do  so 
at  once  and  advise  us.  L.  J.  Morton." 

On  June  3,  1912,  Whiting  wrote  to  defendant,  complaining  of  the 
dilatoriness  of  the  company,  and  specified  various  details  of  careless- 
ness or  incompetency  in  the  doing  of  the  work.    He  also  said : 

"The  Thomjwon-Starrett  Company  are  excellent  contractors  on  city  work, 
but  their  method  of  handling  your  project  is  too  raw  and  mostly  due  to  the 
selection  of  a  totally  unfit  man  for  the  position  of  superintendent." 

A  copy  of  this  letter  was  sent  to  Horowitz,  who  sent  same  to  the 
Thompson-Starrett  Company  manager,  Morton,  with  this  letter : 
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"[On  letterhead  of]  Thompson-Starrett  Co. 

New  York,  June  10,  1912. 
"Mr.  L.  J.  Morton,  Manager  Thompson-Starrett  Company,  361  Main 
Street,  Salt  Lake  City — ^My  Dear  Morton:  Uva  Job.  Mr.  Max  Pam  sends 
me  this  copy  of  a  letter  received  by  him  from  Mr.  Whiting,  following  a 
statement  by  him  to  me  that  things  in  Uva  are  so  bad  as  to  bear  investiga- 
tion. He  charges  not  only  extravagance,  but  has  reason  to  believe  that  there 
has  been  some  dishonesty  on  the  part  of  the  peop>e  in  charge  at  Uva.  I  do 
not  know  just  how  closely  you  kept  in  touch  with  this  matter,  to  be  able  to 
make  up  my  opinion  as  to  whether  there  is  any  ground  for  Pam*s  charges, 
or  whether  Mr.  Whiting  is  making  statements  which  have  no  basis  of  fact. 
At  any  rate,  the  matter  is  serious,  and  1  would  like  to  have  a  full  and  com- 
plete report  from  you  on  the  subject. 

"Yours  truly,  L.  J.  Horowitz,  President." 

On  June  13,  1912,  the  engineer,  Whiting,  wrote  to  O'Neill,  through 
whom  defendant  became  interested  in  the  Uva  project,  setting  forth  in 
detail  various  reasons  why  the  job  had  cost  far  in  excess  of  the  esti- 
mate. This  latter  was  communicated  by  defendant  to  Horowitz,  and 
a  copy  thereof  forwarded  by  him  to  Morton,  and  it  was  the  subject 
of  discussion  between  Horowitz  and  defendant.  In  this  letter  Whiting 
admits  that  the  cost  of  the  work  was  excessive.    He  states  that : 

"The  Salt  Lake  branch  of  the  Thompson-Starrett  Ck)mpany,  when  they 
began  construction  of  the  project,  secured  the  services  of  a  man  for  super- 
intendent whom  they  did  not  know,  other  than  his. letters  showed  he  had 
performed  some  work  for  them  at  some  other  branch.  This  man  is  directly 
unaer  the  Salt  Lake  office.  However,  the  manager  does  not  visit  the  work 
very  often,  and  the  superintendent  has  his  own  way  most  of  the  time.  While 
I  am  able  to  make  them  put  in  the  proper  work,  I  have  no  authority  to  dis- 
charge this  superintendent  or  any  of  his  men.  I  can  suggest  and  demand 
better  efficiency,  but  cannot  force  them  to  do  so.  In  fact,  I  am  Ignored 
most  of  the  time  as  regards  suggestions.  I  have  frequently  taken  the  mat- 
ter of  doing  the  work  at  a  less  cost  with  both  Mr.  Morton  and  the  superin- 
tendent, with  but  little  success.  The  superintendent  is  on  the  work  only  a 
fflnall  part  of  the  time.  When  he  is,  he  pays  little  attention  to  it,  with  the 
i-esults  that  there  is  a  shortage  in  some  particular  material  or  special  men 
most  of  the  time.  If  the  concrete  force  is  large,  and  able  to  handle  much 
material,  there  is  a  shortage  of  sand  or  gravel  or  cement.  If  the  materials 
are  abundant,  the  force  of  men  is  insufficient.  I  might  cite  the  case  of  put- 
ting a  furniture  maker  as  a  foreman  over  earth  excavation.  When  I  ob- 
jected to  this,  and  called  the  superintendent's  attention  to  the  small  amount 
of  material  being  moved  for  the  money,  was  informed  that  his  results  were 
the  best  they  had  been  able  to  receive.  For  the  past  two  months  the  super- 
intendent has  been  learning  to  run  an  automobile  that  Mr.  Pam's  money 
bought.  Can  I  discharge  this  man  or  make  him  do  different?  I  should  say 
not.  I>oes  the  Salt  Lake  City  office  discharge  him  and  put  a  new  superin- 
tendent in  his  place?  No.  Every  attempt  is  being  made  to  discredit  our 
work  to  cover  up  this  additional  expenditure.  I  have  reason  to  believe  that 
booze,  joy  rides,  etc.,  are  charged  to  Mr.  Pam." 

He  narrates  two  incidents  of  alleged  extravagant  conduct  on  the 
part  of  the  superintendent.  On  June  25,  1912,  Horowitz  wrote  to 
Morton,  the  manager  of  his  company  at  Salt  Lake  City,  and  in  his 
letter  said  he  had  received  from  defendant  a  copy  of  this  Whiting 
letter  and  inclosed  a  copy  of  it  to  Morton.  Horowitz  said  he  had  gone 
over  his  files  and  gotten  out  the  letters  he  wrote  to  Morton  when  he 
turned  over  this  work  to  him,  and  that  he  had  then  tried  to  impress 
on  Morton  the  following: 
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"A.  That  we  were  under  many  obligations  to  Mr.  Pam,  and  for  that  rea- 
son it  was  most  important  to  conduct  tMs  operation  so  as  to  furnish  no 
good  cause  for  criticism. 

"B.  That  I  wanted  you  to  carry  on  the  job  in  such  a  way  as  to  discharge, 
in  part,  the  many  obligations  we  are  under  to  Mr.  Pam. 

*'C.  That  I  represented  to  Mr.  Pam  you  were  well  qualified  to-  produce 
the  very  best  results  from  the  standpoint  of  economy,  quality  of  work,  and 
time  of  completion. 

**D.  If  it  appeared  to  you,  at  any  time,  that  the  work  was  going  to  cost 
more  than  Mr.  Pam  expected,  or  would  take  longer  than  the  time  allowed, 
you  were  to  notify  me  promptly,  with  a  view  of  my  taking  the  matter  up. 
with  Mr.  Pam,  and  keeping  him  fully  advised. 

**E.  To  avoid  the  work  suffering  through  lack  of  attention,  lack  of  ability, 
on  the  part  of  the  engineer  in  charge,  I  asked  that  you  advise  me  If  you 
had  any  criticism  to  offer. 

"F.  If  you  experienced  any  delay  that  would  adversely  affect  the  work,  1 
asked  you  to  let  me  know,  so  that  such  situation  might  be  remedied. 

"G.  That  you  cultivate  Mr.  Whiting,  with  a  view  of  promoting  the  har- 
monious and  efficient  conduct  of  the  work. 

"In^  other  words,  I  tried  to  cover  the  situation  from  every  standpoint  to 
insure  a  satisfactory  result.  You  can  imagine  my  disappointment,  there- 
fore, in  having  handed  to  me  the  letter,  a  copy  of  which  is  herewith  inclos- 
ed. The  letter  would  indicate  that  you  have  fallen  down  in  one  or  more  of 
the  matters  I  cautioned  you  against  What  I  am  after  now  is  to  get  at  the 
exact  facts  of  the  situation.  If  what  Mr.  Whiting  says  is  true,  the  company 
can  be  charged  with  being  either  careless,  incapable*  or  dishonest,  or  any 
two  or  all  of  these." 

He  then  reminded  Morton  that  he  had  written  him  some  weeks 
before  and  asked  for  a  full  report,  but  it  had  not  been  received ;  that 
he  wanted  Morton  to  make  a  full  and  thorough  report,  to  approach 
the  matter  with  an  open  mind,  that  the  facts  might  be  ascertained,  and 
that  if  he  (Horowitz)  could  not  get  them  in  any  other  way,  he  would 
go  to  Salt  Lake  City  himself  and  make  an  investigation  on  the  ground. 
He  proceeds: 

"If  the  cost  of  this  work  bears  one  dollar  of  money  that  might  have  been 
saved  through  proper  attention  on  the  part  of  this  company  or  its  repre- 
sentatives, I  want  to  be  told  frankly  of  this  fact,  so  that  we  may  return 
money  improperly  spent  to  Mr.  Pam,  because  we  can  far  bettcJr  afford  to 
lose  money  than  to  betray  the  confidence  of  our  clients.  Specifically  Mr. 
Whiting  charges  as  follows: 

"A.  That  the  superintendent  on  the  job  is  Incompetent. 

"B.  That  the  superintendent  on  the  job  Is  careless. 

"C.  That  the  superintendent  on  the  Job  is  extravagant. 

'*D.  That  you  have  not  \isited  the  work  as  often  as  you  should  have  for 
proper  supervision. 

"E.  That  the  superintendent  on  the  job  is  more  concerned  in  enjoying  him- 
self, and  joy-riding,  than  he  is  in  properly  supervising  the  work. 

"F.  That  all  of  the  above  has  resulted  in  an  excessive  cost." 

Horowitz  had  received  this  letter  of  Whiting  from  defendant  at 
an  interview  in  the  latter's  office  about  June  22d.    Defendant  said : 

"Mr.  Horowitz,  here  is  a  letter  that  I  want  you  to  take.  It  confirms  what  1 
have  said  to  you  heretofore,  that  this  job  is  being  recklessly  and  dishonestly 
conducted.  I  called  your  attention  to  these  conditions,  and  apparently  it 
has  had  no  effect.  You  havie  constantly  assured  me  that  Mr.  Morton  was  giv- 
ing this  job  attention,  and  that  I  need  not  worry  about  it;  that  you  were 
confident  that  my  feeling  of  inattention  was  exaggerated;  but  he  said,  'I 
will  take  this  matter  up  with  Mr.  Morton  promptly;    I  will  write  him  defi- 
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nltely  and  find  out  just  what  the  facts  are.'  And  on  the  25th  I  received  from 
him  a  letter,  in  which  he  inclosed  a  copy  of  the  letters  he  wrote  to  Mr. 
Morton  under  that  date.  I  told  him  in  that  interriew  that  I  had  not  kept 
any — ^made  any  effort  with  reference  to  the  different  complaliits  towards  per- 
sonal correction,  because  I  had  had  his  repeated  assurances  that  the  matter 
was  receiving  attention.  I  called  his  attention  to  Mr.  Whiting's  statement 
in  the  letter  that  Whiting  had  tried  to  convey  to  me  things,  and  that, 
when  I  had  mentioned  the  letter  to  Mr.  Horowitz,  Mr.  Horowitz  persistently 
insisted  that  I  could  depend  upon  their  exercising  the  best  of  attention,  and 
that  they  were  carrying  out  their  arrangement  with  me  as  their  assurances 
that  they  were  giving  the  job  attention." 

Morton  replied  to  Horowitz  under  date  of  June  28th,  saying  that 
Whiting  had  never  expressed  dissatisfaction  with  the  superintend- 
ent ;  that  he  had  asked  on  two  occasions  that  certain  things  be  done, 
and  his  requests  were  complied  with  to  the  best  of  their  ability,  and 
in  general  disavowing  knowledge  of  the  basis  for  the  complaints  made 
by  Whiting.    He  concludes: 

"In  concluding,  I  wish  to  say  that  I  have  absolutely  nothing  to  reproach 
myself  with  in  connection  with  this  job,  although  I  realize  fully  that  I  will  be 
blamed  for  whatever  dissatisfaction  may  exist  as  the  result  of  it.  I  believe 
that  the  same  result  would  have  been  achieved,  had  the  job  been  handled  by 
any  one  else  in  the  company's  employ,  and,  since  it  seems  to  be  a  case  where 
somebody  had  to  be  thfe  goat,  I  suppose  it  might  just  as  well  be  me  as  any- 
body else." 

This  letter  of  Morton  was  communicated  to  defendant  by  Horowitz 
in  a  letter  in  which  he  says : 

"As  far  as  this  letter  goes,  it  bears  out  my  suspicions  in  the  matter.  Please 
advise  what  next  you  would  like  to  have  me  do  in  the  matter." 

In  a  conversation  between  them  thereafter,  defendant  advised  Horo- 
witz that  he  had  sent  all  the  vouchers  to  Whiting,  with  instructions  to 
prosecute  the  fullest  investigation.  On  July  23,  1912,  Horowitz  wrote 
to  defendant,  and  in  the  course  of  the  letter  said : 

"My  attention  has  been  called  to  the  fact  that  there  is  due  from  you 
$35,150.04,  l*epresenting  $17,739.50  for  expenditures  made  by  us  during  the 
month  of  May,  1912,  and  $17,410.54  for  expenditures  we  made  in  June,  1012. 
As  we  have  laid  out  this  amount  of  money,  I  am  being  criticized  for  not  col* 
lecting  same,  and  I  would  ask  you  to  kindly  send  us  at  once  either  your  check 
or  note  to  cover  this  amount,  and  oblige." 

Concerning  this  letter  a  conversation  took  place  in  New  York  be- 
tween defendant  and  Horowitz.    Defendant  testified : 

♦*I  said  to  Mr.  Horowitz  that  I  was  not  disposed  to  give  any  more  notes  on 
this  job ;  that  since  talking  with  him  before  I  had  learned  from  Mr.  Hurd, 
who  had  seen  Mr.  Whitiiig,  that  Mr.  Morton  had  not  been  on  the  job  be- 
tween December  and  the  end  of  May ;  that  I  had  been  assured  by  Mr.  Morton 
— by  Mr.  Horowitz  that  Mr.  Morton  would  give  his  attention  to  the  job,  and 
In  some  of  the  correspondence  that  he  would  be  there  every  week,  or  two 
weeks,  or  three  weeks ;  that  in  the  light  of  the  letter  I  had  received  from  Mr. 
Whiting,  and  the  light  of  the  correspondence  that  had  passed  between  us, 
that  the  facts  and  the  conditions  were  such  that  I  did  not  feel  that  I  ought 
to  give  any  further  notes,  but  the  matter  should  now  remain  for  adjustment 
between  us  when  the  proper  investigation  was  made,  as  I  had  suggested  to 
him  in  April  when  I  gave  the  May  1st  note.  Mr.  Horowitz  said  that  his 
finance  committee  was  criticizing  him  for  not  getting  these  notes  for  expend- 
itures  that  had  been  made  for  a  month  or  two  months,  and  no  notes  receiv- 
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cd.  I  told  liim  that  I  withheld  giving  notes  because  of  what  had  become  al- 
most a  concrete  state  of  facts.  He  said :  'It  is  not  necessary  to  withhold  the 
notes.  My  understanding  with  you  is  that  the  matter  shall  be  investigated  and 
adjusted,  and  it  will  save  me  adverse  critidam  if  you  will  give  me  the  notes.' 
I  said,  *yery  well,  I  will  do  so;'  and  I  sent  him  over  the  notes  dated  August 
2,  1912." 

In  September,  1912,^  a  meeting  took  place  at  the  Blackstone  Hotel  in 
Chicago.    Defendant  testified : 

"I  told  Mr.  Horowitz  that  I  wanted  to  discuss  the  entire  situation  with  re- 
lation to  the  Investigation  and  with  relation  to  the  notes  that  were  coming  due 
on  the  1st  of  November.  I  told  him  I  wanted  to  take  it  up  this  early,  because  I 
expected  to  be  very  much  occupied  between  then  and  the  iBt  of  November  in 
matters  entirely  separated  from  business  or  from  the  office.  I  told  him  what 
it  was,  and  I  said  to  him  that  the  opportunity  for  making  the  necessary  inves- 
tigation had  not  been  sufficient  to  get  any  kind  of  results.  He  said  he  appre- 
ciated that,  and  that  the  men  had  scattered  a  great  deal,  and  it  was  neces- 
sary, of  course,  to  get  in  touch  with  the  various  people  who  were  around  the 
job.  I  said  to  him  that  as  It  was  I  was  unwilling  to  pay — ^make  any  pay- 
ments on  those  notes — ^until  after  the  subject  had  been  entirely  and  fully  in- 
vestigated and  every  effort  made  to  reach  what  was  an  adjustment  based  upon 
the  results  of  the  investigation.  He  asked  what  I  suggested  ought  to  be  done. 
I  told  him  sufficient  opportunity  in  the  way  of  time  should  be  given  to  get 
the  information  in  all  directions;  that  the  diarges  were  serious,  and  that 
he  ought  to  be  just  as  much  interested  in  having  an  investigation  complete 
and  satisfactory  as  I ;,  and  he  said :  'You  are  quite  right  about  that.  I  am 
very  anxious  that  there  should  be  a  proper  investigation.  I  want  you  to  be 
satisfied  that  you  have  not  been  imposed  upon,  and  I  want  you  to  be  satisfied 
that  the  complaints  that  have  been  made  to  you  by  Mr.  Whiting  have  been 
grossly  exaggerated.'  He  said :  'What  do  you  suggest  with  reference  to  the 
time?  ^Vhat  do  you  suggest  doing?*  I  said :  *It  seems  to  me  the  notes  ought 
to  be  renewed  for  a  sufficient  length  of  time  to  permit  the  investigation  and 
the  adjustment  after  the  investigation  has  been  completed.'  He  said:  'The 
matter  of  your  contract  and  your  claims  and  your  complaints  have  been  the 
subject  of  discussions  in  the  finance  committee,  and  they  have  charged  me  with 
showing  favoritism  to  you  by  reason  of  my  (meaning  his)  friendship  for  me 
(meaning  me) ;'  but  that 'he  had  insisted  that  the  renewal  of  the  notes  which 
he  bad  agreed  to  would  be  made,  so  that  the  investigation  could  be  conducted. 
I  told  him  that  I  thought  the  renewal  ought  to  be  for  a  year,  so  that  abundant 
opportunity  could  be  had ;  that  the  autumn  was  on,  it  was  impossible  to  locate 
the  people,  and  it  would  take  probably  six  months  or  more  to  have  the  inves- 
tigation completed,  and  then  sufficient  time  ought  to  be  afforded  for  adjust- 
ment after  getting  the  result  of  tlie  investigation.  He  said  he  would  have  a 
difficult  time  persuading  his  finance  conunittee  to  allow  that  extension,  that 
renewal,  but  that,  so  far  as  he  was  concerned,  he  felt  that  I  ought  to  have 
every  opportunity  for  the  Investigation  and  to  satisfy  myself  with  reference  to 
the  facts,  and  that  he  would  renew  the  notes  for  one  year. 

"Q.  When  he  spoke  of  the  renewal  of  the  notes  for  the  year,  as  you  have 
stated,  tell  us  whether  anything  was  said  on  the  subject  of  any  adjustment 
as  the  result  of  the  investigation  or  any  claims  or  defenses?  A.  Yes;  when 
the  matter  of  the — when  he  said  that  he  would  agree  to  the  renewal,  I  said, 
*0f  course,  Mr.  Horowitz,  you  must  understand  that  these  various  complaints 
and  claims  I  have  made,  and  whatever  defenses  I  have  to  these  notes,  are 
reserved,  so  that  they  can  be  the  subject  of  adjustment  when  the  renewal 
period  is  up.'  And  I  said  to  him,  or  he  said — I  think  we  both  said  to  each 
otner — that  all  expedition  should  be  used  to  get  this  investigation  as  quickly 
as  possible,  so  that  abundant  time  was  left  for  adjustment." 

Horowitz  was  unexpectedly  obliged  to  go  to  Europe  on  account  of 
his  health.  An  adjustment  was  made  with  him  of  certain  notes  in 
relation  to  the  Insurance  Exchange  matter.    In  the  course  of  this  set- 
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tlement,  which  took  place  on  October  2,  1912,  defendant  said  tOv  Horo- 
witz : 

*'Haye  you  disposed  of  the  renewal  of  the  IJTa  notes  or  notes  In  the  Uva 
matter  daring  your  absence?  He  said:  'Yes;  but  I  had  a  devil  of  a  time 
getting  it  through  my  finance  committee.  They — as  I  told  you,  they  in- 
sisted that  I  was  altogether  too  friendly  in  giving  you  the  renewal,  but  that 
I  insisted  to  them  that  you  should  have  whatever  time  was  necessary  to 
make  a  complete  investigation  and  reach  an  adjustment*  And  he  said  that 
they  finally  agreed  to  it.  He  said,  *What  about  the  interest?  So  I  said, 
'Well,  Mr.  Horowitz,  what  will  you  do  with  reference  to  the  notes  on  Novem- 
ber 1st,  if  you  are  going  to  be  away?*  He  said,  'I  will  give  instructions  to 
Mr.  Pond  to  exchange  the  existing  notes  for  the  renewal  notes  on  the  Ist  of 
November.'  Then  he  said,  *How  about  the  Interest?'  'Well,'  I  said,  *Mr. 
Horowitz,  it  will  be  practically  impossible  to  pay  the  interest,  because  the 
amount  of  the  notes  is  not  ascertained;  the  amount  that  is  to  be  payable 
on  these  notes  is  not  ascertained.  We  cannot  fijE  the  amounts  unil  the  adjust- 
ment is  reached.  Therefore  there  can  be  no  interest  paid  at  this  time ;  but,' 
I  said,  *I  will  give  you  a  note  payable  on  demand,  which  can  be  adjusted  at 
the  same  time  that  the  principal  is  taken  up  for  final  adjustment*  '* 

The  witness  sent  the  notes,  which  are  the  notes  in  suit,  excepting 
the  interest  notes.  Defendant's  notes,  now  in  suit,  were  given  by  him 
pursuant  to  the  agreement  with  Horowitz,  while  the  latter  was  in 
Europe.  They  went  into  the  possession  of  the  Thompson- Starrett 
Company  until  December  7,  1912,  when  they  were  discounted  by  plain- 
tiff, which  credited  the  account  of  the  company  with  $100,015.53 
therefor,  and  the  latter  checked  out  the  amount  thereof  prior  to  De- 
cember 16,  1912.  On  May  1,  1913,  defendant  testified  that  this  oc- 
curred : 

"Mr.  Horowitz  called  me  up  on  the  telephone  in  New  Tork,  and  asked  me  to 
send  them  a  check  for  the  interest  note  which  they  held.  I  asked  him  why  I 
should  send  a  check  for  the  interest  note  any  differently  from  the  other 
notes  which  were  under  the  same  arrangement  He  said  that  he  was  sub- 
jected to  embarrassment  by  his  people;  that  they  were  insisting  that  the 
interest  should  be  paid.  I  said  to  him  the  agreement  was  that  the  interest 
note  was  to  be  adjusted  with  the  other  notes.  He  said,  *Yes ;  but  it  is  a  demand 
note,  and  they  insist  upon  being  paid,  and  it  subjects  me  to  embarrassment.' 
*Well,'  I  said,  *Mr.  Horowitz,  I  don't  want  to  embarrass  you ;  If  It  is  going  to 
relieve  you  of  embarrassment,  I  am  perfectly  willing  to  pay  the  note,  but  it 
must  be  upon  the — ^payment  must  be  made  exactly  with  the  same  understand- 
ing under  which  the  notes  were  given,  that  whatever  defenses  and  claims  I 
nave  against  the  notes  shall  be  reserved.'  He  said,  *Of  course,  that  is  under- 
stood.' " 

On  May  2,  1913,  defendant  sent  tlie  following  letter: 

"2001  Empire  Building,  New  York. 

"May  2,  1913. 
"Doar  Mr.  Horowitz :  Herewith  find  check  for  $2,421.82,  being  in  payment 
of  note  representing  interest  upon  notes  heretofore  given  you  by  me  in  con- 
nection with  the  contract  for  work,  labor,  and  material  upon  the  North 
Laramie  Land  project.  This  payment  is  made,  as  agreed  between  us  over  the 
telephone  this  morning,  without  prejudice  or  waiver  of  any  rights  or  claims 
that  I  may  have  against  the  notes  now  held  by  you  on  any  account  in  con- 
nection with  the  contract  above  mentioned,  such  being  expressly  reserved. 
Please  acknowledge  receipt  and  oblige. 

"Yours  very  truly,  Max  Pam, 

**Ia  J.  Horowitz,  Esq.,  Prest.  Thompson- Starrett  Co.,  New  York  City." 
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To  this  letter  Horowitz  replied  as  follows: 
"Thompson-Starrett  Co. 

"New  York,  May  5,  1913. 

"Mr.  Max  Pam,  2001  Empire  Building,  New  York  City— Dear  Mr.  Pam: 
Uva  7ob.  I  acknowledge  receipt  of  your  letter  of  May  2,  and  in  reply  state 
as  follows :  _ 

"I  understand  you  are  under  the  Impression  that  some  of  our  employes 
charged  with  the  execution  of  your  work  at  Uva  have  been  guilty  of  dishonest 
practices  in  connection  with  the  expenditures  made  there.  Aa  stated  to 
you  whenever  you  discussed  this  subject  with  me,  I  do  not  believe  that 
there  is  any  foundation  of  fact  in  such  assumption;  but,  if  it  were  proven 
that  there  was  any  misapplication  of  funds  by  any  of  the  employes  of  this 
company,  then  in  that  event,  and  to  the  extent  of  such  defalcation,  this  com- 
pany, and  not  you,  would  be  loser. 

"I  would  ask  that  you  gather  your  facts  togetlier  and  submit  them  to  me  as 
quickly  as  possible,  so  that  this  matter  may  be  promptly  disposed,  of.  The 
longer  this  matter  is  delayed,  the  more  difficult  it  may  be  for  us  to  disprove 
any  of  the  allegations  which  your  engineers  may  make,  because  there  is  no 
telling  how  long  the  people  who  are  familiar  with  the  facts  may  remain  In 
our  employ,  and  therefore  be  available  for  furnishing  such  explanations  as 
may  be  proper  to  make. 

"You  speak  of  having  rights  or  claims  against  the  notes  held  by  us.  While 
these  notes  have  been  discounted  by  us,  so  that  no  claim  can  be  said  to 
exist  against  them,  I  want  to  assure  you  that,  if  it  develops  that  your  suspi- 
cions were  well  founded,  this  company  will  give  you  its  check,  and  reimburse 
you  for  any  damage  you  may  have  suffered,  without  regard  to  the  fact  that 
the  notes  are  no  longet*  in  our  possession. 

"In  the  meantime  I  want  you  to  bear  in  mind  that  we  took  this  work  to 
accommodate  you.  We  did  not  represent  ourselves  as  experts  in  building 
dams.  You  found  it  necessary  to  have  some  one  do  this  work,  lay  out  the 
money,  and  accept  notes  in  payment,  and  because  of  business  relations 
between  you  and  this  company  In  other  directions  I  concluded  to  accommodate 
you. 

"I  am  pointing  this  out,  so  as  to  make  it  clear  that  any  charge  by  you, 
even  if  it  were  proven  that  the  work  was  done  in  an  incompetent  or  extrava- 
gant manner,  would  not,  under  the  circumstances,  be  considered  a  valid 
reason  for  this  company  losing  any  money.  As  far  as  I  have  been  able  to 
learn,  the  cost  of  the  work  is  no  greater  than  it  should  be,  bearing  in  mind 
the  conditions  under  which  it  had  to  be  done,  and  following  plans  and  speci- 
fications furnished  us  by  your  engineers. 

"Yours  truly,  h.  J.  Horowitz,  President" 

To  this  last  letter  defendant  sent  the  following  reply : 
"Pam  &  Hurd,  The  Rookery,  Chicago. 

"May  10,  1913. 

"Mr.  L.  J.  Horowitz,  President  Thompson- Star rett  Company,  51  Wall 
Street,  New  York  City — Dear  Mr.  Horowitz :  Your  letter  of  the  5th  instant, 
addressed  to  me  to  New  York,  was  forwarded  to  me  here,  and  I  hasten  to 
reply.  That  there  may  be  no  misunderstanding  as  to  my  position  relating  to 
the  Uva  Job,  I  desire  to  correct  the  impression  that  my  only  complaint  and 
contention  rest  upon  the  claim  that  the  employes  of  your  company  charged 
with  the  execution  of  tlie  work  have  been  guilty  of  dishonest  practices  in  con- 
nectlon  with  the  expenditures  made  there.  I  also  want  to  correct  the  im- 
pression, as  stated  by  you  later  in  the  letter,  to  the  effect  that  you  would  not 
be  held  accountable,  even  if  it  were  proven  that  the  work  was  done  in  an  in- 
competent or  extravagant  manner. 

"As  I  have  said  to  you,  I  have  had  the  matter  investigated  by  the  engineer 
and  by  others,  and  a  report  has  been  submitted,  and  it  is  nly  purpose,  imme- 
diately the  pressure  upon  me  is  released,  to  carefully  examine  this  report  and" 
place  you  in  possession  of  the  facts  and  information  that  have  come  to  me 
upon  the  subject.    I  want,  however,  at  this  time  to  correct  your  misimpres- 
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sions  by  again  stating,  wliat  I  have  heretofore  stated,  that  it  is  not  only 
claimed  that  expenditures  have  been  made  dishonestly  in  connection  with 
this  work,  but  that  the  work  has  been  done  Incompetently,  and  expenditures 
made  so  recklessly  and  so  extravagantly,  and  the  management  of  the  job  con- 
ducted so  unreasonably  and  so  Improperly,  as  to  clearly  constitute  a  fraud  on 
the  part  of  those  of  your  men  and  employes  in  charge  of  the  work  and  per- 
forming it,  and  in  this  connection  you  will  remember  that  repeatedly  and  con- 
tinuously did  I  complain  to  you  of  the  extravagant  expenditures  and  the  delay 
occasioned  in  the  completion  of  this  work.  Let  me  direct  your  attention  to 
the  fact  that  the  estimated  cost  of  this  job  made  by  your  Mr.  Morton  was  $30,- 
000,  and  the  amount  of  bills  rendered  aggregated  something  over  $120,000, 
more  than  four  times  your  estimate,  which  it  seems  to  me  cannot  be  ac> 
counted  for  upon  any  basis  excepting  such  as  has  been  contended  for. 
'  ''I  write  you  thus  fully  to  avoid  misunderstanding  when  the  matter  of  ad- 
justment is  taken  up,  and  to  enable  you  to  advise  yourself  fully  and  gather 
aU  the  information  that  you  can  for  use  in  connection  with  the  matter. 

"Yours  very  truly,  Max  Pam-" 

This  elicited  from  Horowitz  the  following  response : 

"May  14,  1913. 

"Dear  Mr.  Pam:  Uva  Job.  Your  letter  of  May  10  Just  received.  As  sug- 
gested in  the  last  paragraph  of  your  letter,  I  am  asking  Mr.  Morton  to  gather 
the  necessary  information,  which  I  am  sure  will  correct  many  of  your  mis- 
apprehensions. In  the  meantime  I  want  to  repeat  what  I  have  told  you  on 
several  occasions,  namely,  that  It  Is  my  opinion  that  your  engineer's  exag- 
gerated statements  are  made  to  probably  excuse  his  own  mistakes. 

"I  recall  your  speaking  to  me  on  several  occasions  about  the  work  running 
high,  and  I  also  recall  my  replying  that  there  had  been  a  lot  of  work  added 
from  time  to  time  to  that  originally  contemplated.  You  have  probably  in  the 
pressure  of  business  forgotten  many  of  these  Instances,  but,  fortunately, 
many  of  them  were  made  the  subject  of  correspondence,  and  I  have  no  doubt, 
when  these  are  brought  to  your  attention,  you  will  be  relieved  to  learn  that 
in  the  main  your  fears  are  unfounded. 

"You  build  your  entire  argument  around  the  statement  that  the  work  cost 
four  times  as  much  as  originally  contemplated.  The  principal  reasons  re- 
sponsible for  the  final  cost  of  the  work  are:  (1)  Enlargement  of  the  scope  of 
the  work  as  originally  intended.  {2)  Some  accidents  and  washouts,  which 
were  unavoidable,  and  for  which  we  were  in  no  way  responsible.  (3)  The 
actual  cost  of  the  work  under  the  conditions  it  had  to  be  done  exceeding  our 
estimates,  for  which  also  we  assumed  no  responsibility. 

"Please  let  me  have  the  report  you  speak  of  as  soon  as  possible,  so  that  I 
may  reply  to  it  in  detail,  and  get  this  matter,  which  must  be  as  unpleasant  to 
you  as  it  is  to  me,  behind  us. 

"Yours  truly,  L.  J.  Horowitz,  President." 

Defendant  had  received  a  report  from  Whiting,  giving  the  result 
of  his  investigation,  undertaken  at  defendant's  request.  Horowitz 
had  written  to  defendant  on  May  19,  May  27,  and  June  4,  1913 ;  the 
last  two  letters  in  a  somewhat  facetious  vein,  calling  for  the  engineer's 
report.  On  June  14th  defendant  wrote  Horowitz  that  he  had  finished 
reading  Wlwting's  report  and  would  deliver  it  to  him  the  following 
week.     Among  other  things  he  wrote: 

"In  view  of  the  confidence  which  you  have  entertained  and  expressed  In 
the  organization  doing  your  company's  work  at  Uva,  and  in  the  light  of  your 
attitude  towards  the  situation  raised  by  me,  which  you  have  treated  almost 
with  ridicule,  I  cannot  refrain  from  saying  that  I  never  have  seen  or  read 
a  statement  or  report  of  such  reckless  and  unconscionable  mismanagement  and 
abuse  as  appears  in  this  report.  Indeed,  from  your  own  report  as  submitted 
to  the  engineer,  there  is  an  apparent  misappropriation  wholly  unaccounted 
for.  I  am  confident,  when  you  have  read  this  report,  you  will  concur  in  this 
conclusion."  *' 
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To  this  Horowitz  replied  on  June  16th,  and  his  letter  contained  this 
paragraph : 

"I  do  not  want  you  to  thiiik  that  I  have  treated  this  matter  lightly.  Any 
dljssatisf  action  on  the  part  of  any  of  our  clients  is  always  a  matter  of  very  seri- 
ous importance  to  me,  and  with  you  I  would  be  apt  to  take  it  more  seriously 
than  with  the  average  client  because  of  our  past  friendly  relations,  etc.  I 
still  think  that  you  have  been  misled  by  your  engineer,  and  feel  confident  that 
when  I  get  the  report  I  will  be  able  to  shoot  it  full  of  holes,  and  satisfy  you 
that  there  is  nothing  in  the  charges  made  against  the  work  done  by  us." 

The  report  of  Whiting  was  delivered  by  defendant  to  Horowitz 
about  June  19,  1913,  at  New  York  City,  and  on  the  same  day  Horowitz 
wrote  to  Morton  as  follows: 

"[On  letter  head  of]  Thompson-Starrctt  Company. 

"New  York,  June  19,  1913. 

"Mr.  L.  J.  Morton,  Manager  Thompson-Starrett  Co,,  Insurance  Exchange, 
Chicago—My  Dear  Morton:  Uva  Job.  I  have  received  the  report  from  Mr. 
Pam  on  the  above.  The  report  is  made  up  by  Mr.  Whiting,  the  engineer,  and, 
if  the  conclusions  which  Mr.  Whiting  reaches  are  correct,  this  company  would 
stand  to  lose  some  forty  or  fifty  thousand  dollars.  I  think  it  would  be  well 
tor  you  to  come  on  to  New  York,  bringing  with  you  such  data  and  information 
as  you  have  gathered  on  the  su'bject,  following  my  request  some  weeks  ago. 
I  want  to  thoroughly  go  over  this  matter  with  you,  so  that  I  may  make  up  my 
mind  as  to  what  portion,  if  any,  of  the  charges  made  by  Mr.  Whiting  are  true, 
and  to  what  extent,  if  any,  credit  should  be  made  to  Mr.  Pam  because  of  the 
existence  of  alleged  abuses.  I  wish  you  would  arrange  to  be  here  not  later 
than  Monday  or  Tuesday  of  next  week. 

"Yours  truly,  L.  J.  Horowitz,  President." 

On  July  22d  Horowitz  sent  to  defendant  a  copy  of  Morton's  report, 
made  in  response  to  the  foregoing  letter,  in  which  the  latter  reported 
that  Whiting  had  failed  to  sustain  any  of  his  charges,  and  with  this 
conclusion  Horowitz  agreed.  To  this  defendant  replied,  stating  that 
no  explanation  had  been  made  why  extra  work  amounting  to  $49,000 
was  claimed  to  have  been  done  on  a  job  estimated  to  cost  $30,000; 
that  nearly  $40,000  of  the  total  expense  was  unaccounted  for ;  that  the 
statement  that  it  was  a  "wish  job"  was  no  reply  to  specific  charges 
of  unreasonable  delay,  gross  extravagance,  and  unjustifiable  expenses. 
To  this  Horowitz  replied  on  July  28,  1913 : 

"I  hare  read  your  letter  of  July  25th.  I  do  not  think  anything  Is  to  be 
accomplished  by  any  furtlier  corresiwndence  between  you  and  us.  It  is  per- 
fectly obvious  to  me  that  you  have  made  up  your  mind  that  the  thing  is 
wrong,  without  regard  to  the  facts  in  the  matter.  Our  position  Is  that  the 
charges  made  by  your  engineer  have  not  been  sustained.  I  am  commencing 
to  feel  that  he  did  not  get  those  up  in  good  faith.  Be  that  as  it  may,  we  be- 
lieve that  your  affairs  were  handled  as  well  as  possible  under  the  circum- 
stances, and  now  request  that  you  send  us  a  check  for  $680.50,  being  the 
balance  due  us  on  this  account,  and  oblige." 

Some  months  elapsed  without  further  action.  Defendant  then  sent 
to  Horowitz  the  following  letter: 

••2001  Empire  Building,  New  York. 

"October  27,  1913. 
"Mr.  Horowitz :  I  received  notice  this  morning  of  the  maturity  of  my  notes 
from  the  Title  Guarantee  &  Trust  Company.    Of  course  I  assumed,  in  view  of 
the  negotl&ttons  priding  in  this  matter,  that  these  notes  would  be  renewed 
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pending  the  conclusions  of  these  n^otiations.  I  am  willing,  if  agreeable  to 
you,  to  pay  interest  accrued  and  make  a  new  note  for  the  aggregate  of  the  two 
notes  for  such  time  as  we  may  agree  is  proper,  with  the  understanding,  of 
course,  that  the  making  of  this  note  by  me  is  not  a  recognition  of  the  amount 
of  the  obligation  represented  thereby,  nor  a  wairer  by  me  of  any  defenses 
thereto.  The  matter  of  interest,  also,  to  be  adjusted  at  the  conclusion  of  the 
negotiations  to  whatever  would  have  been  payable  upon  any  reduced  amount 
may  be  agreed  upon  as  the  result  of  such  negotiations.  With  that  in  view,  1 
will  leave  with  Miss  Morley,  before  my  departure  for  Chicago,  note  covering 
the  principal  of  the  two  notes,  and  upon  the  delivery  thereof,  together  with 
check  covering  interest  in  accordance  with  this  letter,  please  have  returned  to 
Miss  Morley  the  maturing  notes. 

"Sincerely  yours.  Max  Pam. 

"L.  J.  Horowitz,  Esq.,  Prest  Thompson-Starrett  Co.,  New  York  City." 

To  this  Horowitz  replied  as  follows: 

"October  28.  1913. 

"Mr.  Max  Pam,  71  Broadway,  New  York  City— Dear  Mr.  Pam:  Uva  Job. 
We  cannot  agree  to  the  arrangement  proposed  in  your  letter  of  October  27, 
1913,  to  take  care  of  your  notes  held  by  the  Title  Guarantee  &  Trust  Com- 
pany. The  amount  of  money  Involved  in  the  various  charges  made  by  your 
representative  is,  at  best,  but  a  very  small  proportion  of  the  amount  of  these 
notes,  and  cannot  be  used  as  a  reason  for  not  paying  them  when  due,  or  to 
affect  their  integrity.  I  am  perfectly  ready  to  discuss  the  report  with  you 
any  time  that  suits  your  convenience,  either  before  or  after  the  due  date  of 
the  notes. 

"Yours  truly,  L.  J.  Horowitz,  President" 

Defendant  then  wrote  to  Horowitz,  under  date  of  October  30,  1913, 
detailing  at  length  his  grievances  against  the  Thompson-Starrett  Com- 
pany in  relation  to  their  work  upon  the  project.  He  stated  that  the 
amount  of  vouchers  submitted  as  representing  cost  aggregated  $120,- 
000,  of  which  $26,000  had  been  paid,  and  the  rest  was  represented  by 
notes;  that  Whiting's  analysis  of  the  vouchers  showed  that  the  total 
cost  should  in  no  way  have  exceeded  $76,000,  giving  credit  for  every 
doubtful  item,  though  as  a  matter  of  fact  the  reasonable  cost  would 
not  have  exceeded  $56,000;  that  the  difference  involved  is  almost 
$50,000,  more  than  half  the  amount  of  the  notes ;  and  that  the  state- 
ment of  Mereditli,  the  Thompson-Starrett  Company's  assistant  man- 
ager (such  statement  being  in  the  company's  possession)  was  that  the 
amount  which  defendant  should  have  paid,  or  become  liable  for,  was 
but  slightly  in  excess  of  the  original  estimate  of  $30,000.  He  further 
charges  that  the  company  has  statements  showing  the  recklessness,  ex- 
travagance, and  incompetence  of  its  representatives  on  the  job;  that 
it  knew  that  Jennings,  its  superintendent  on  the  job,  was  neglectful, 
reckless,  incompetent,  and  absented  himself  more  than  half  the  time; 
that  its  own  commissary  man  had  told  it  that  the  commissary  depart- 
ment, instead  of  losing  $8,000  upon  the  small  job,  should  have  made 
money,  and  that  the  difference  upon  that  department  alone,  between 
the  way  it  was  conducted  and  the  manner  it  should  have  been  run, 
was  $1,000  a  month,  representing  a  total  of  over  $12,000.  He  re- 
fers to  the  fact  that  Horowitz  has  received  all  the  statements  from 
the  sheriff,  merchants,  workmen,  and  others  to  show  the  reckless- 
ness and  extravagance  of  the  operation,  and  that  the  Thompson-Star- 
rett Company's  representative,  Jennings,  and  the  others,  had  conduct- 
ed the  work  without  regard  to  reasonable  cost,  proper  management. 
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or  defendant's  interest,  "but  with  every  purpose  and  accomplishment 
in  extravagance  and  recklessness  to  a  point  of  loss  to  me  in  my  judg- 
ment of  not  less  than  $60,000  or  $70,000."    He  continues: 

**Now,  It  was  underBtood  tbat  I  was  to  be  treated  fairly ;  it  was  understood 
that  I  was  to  pay  only  the  cost,  and  that  means  a  reasonable  and  honest 
cost;  It  was  understood  that  I  was  to  have  proper  management  and  proper 
supervision.  Instead  of  that,  the  reverse  has  been  visited  upon  me.  A  dis- 
honest, Indecent,  irresponsible,  reckless  superintendent,  whose  greatest  boast, 
according  to  the  statement  of  Mr.  Smith,  was  'his  operation  bf  a  large  house 
of  prostitution  in  California,'  is  put  in  charge,  leaving  behind  him  a  trail  of 
orgy  and  debauchery  in  connection  with  this  work  that  no  reputable  concern 
like  yours  can  afford  to  sustain,  and  in  the  arbitrary  manner  that  you  are 
now  seeking  to  sustain  it,  namely,  to  force  a  payment  of  these  notes  in  the 
face  of  the  facts  disclosed,  and  without  any  answer  thereto,  excepting  the 
conclusions  of  Mr.  Morton,  whose  failure  to  give  the  job  pr(^;>er  attention,  in 
my  Judgment,  had  considerable  to  do  with  the  result" 

He  concludes: 

"Never  in  your  experience,  nor  in  mine,  has  there  been  such  conclusive  and 
complete  unanimity  of  opinion  and  proof  to  sustain  the  fact  that  this  work  was 
not  given  proper  attention ;  that  this  work  did  not  have  the  proper  supervi- 
sion ;  that  your  company  did  not  have  the  proper  superintendent ;  and  I  have 
been  made  to  suffer  immeasurably  thereby.  Not  alone,  Mr.  Horowitz,  by  an 
excess  cost  of  perhaps  $70,000  or  $80,000,  but  by  a  loss  to  me  which  may  be  of 
several  hundred  thousand  dollars,  due  to  the  unnecessary  and  unwarranted 
delay  in  finishing  this  project,  and  making  it  impossible  for  me  to  utilize  or 
realize  on  it  before  this  period  of  depression  set  in.  You  can  well  understand 
under  these  drcnmstanoes  bow  surprised  I  was,  and  how  disappointed  I  am, 
to  see  the  attitude  taken  by  you  in  your  letter  of  the  28th,  and  intimating,  too, 
that  I  am  seeking  to  avoid  payment  of  notes  by  a  specious  claim  for  reduc- 
tion of  a  small  amount.  It  is  my  desire  to  take  this  matter  up  with  yon  just 
as  soon  as  I  come  East  again,  and  if  possible  to  reach  an  amicable,  fair  ad- 
justment, and  then  deal  with  the  notes  in  the  light  of  that  adjustment.  If 
we  are  unable  to  agree,  then,  if  it  is  possible,  find  some  other  method  of  reach- 
ing a  conclusion  without  litigation.  I  am  perfectly  willing  to  try,  but  surely 
claims  of  such  substantial  character  and  of  such  large  amounts  as  have  been 
proven  to  you  by  the  statements  submitted  by  me  cannot  go  unconsidered." 

Nothing  further  was  done  to  meet  defendant's  objections  or  criti- 
cisms, or  to  prove  the  honesty  and  fairness  of  the  vouchers  submitted. 
The  notes  went  to  protest  on  November  3,  1913,  and  this  action  was 
begun  December  11,  1913. 

[1]  It  appears  from  the  testimony  that  the  instructions  to  bring 
this  suit  were  given  by  plaintiff's  president  after  a  discussion  in  the 
finance  committee  of  the  Thompson- Starrett* Company,  at  which  the 
members  expressed  the  wish  that  plaintiff  should  bring  the  action 
against  the  defendant,  rather  than  the  company.  The  relationship  be- 
tween the  plaintiff  and  the  Thompson-Starrett  Company  was  far  more 
intimate  than  the  ordinary  relationship  of  banker  and  depositor.  As 
far  back  as  1903  the  Thompson-Starrett  Company  was  in  need  of 
more  capital,  and  was  reorganized  as  a  means  of  securing  new  in- 
terests with  additional  capital.  It  came  to  the  plaintiff  as  a  trust  com- 
pany, and  requested  it  to  undertake  to  find  the  additional  capital  for 
it,  and  for  a  fee  the  plaintiff  undertook  to  do  so,  and  obtained  many 
of  its  friends  to  subscribe  to  the  new  stock  and  strengthen  the  com- 
pany. These  subscriptions  amounted  to  $650,000.  The  prior  capital 
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had  amounted  to  $1,000,000,  of  which  a  good  deal  had  then  been 
absorbed  or  lost.  One  of  the  conditions  under  which  the  plaintiff 
undertook  to  secure  this  additional  capital  was  that  control  of  the 
Thompson-Starrett  Company  should  he  given  to  the  plaintiff.  There 
was  a  voting  trust  agreement,  and  the  plaintiff  named  a  majority  of 
the  board  of  directors  and  a  majority  of  the  finance  committee  of  the 
Thompson-Starrett  Company.  This  control  continued  through  the 
means  of  printed  proxies  sent  out  annually  through  the  office  of  the 
Thompson-Starrett  Company  and  the  proxies  remained  the  same — ^two 
representing  the  interests  of  the  plaintiff  and  one  that  of  the  original 
Thompson-Starrett  Company  stockholders.  The  control  of  the 
Thompson-Starrett  Company  by  a  majority  of  the  board  of  directors 
and  a  majority  of  the  finance  committee  remained  with  the  jdaintiff 
down  to  the  time  of  the  trial  of  this  action. 

During  the  time  of  the  transactions  in  question  three  of  the  mem- 
bers of  the  finance  committee  of  the  Thompson-Starrett  Company 
were  Clarence  H.  Kelsay,  president  of  plaintiff,  E,  O.  Stanley,  its 
vice  president,  and  E.  T.  Bedford,^  one  of  its  directors.  Stanley  was 
the  head  of  the  plaintiff's  banking  department,  and  it  was  important 
for  him  to  know  the  affairs  of  the  Thompson-Starrett  Company  as 
a  large  customer  of  and  possible  borrower  from  the  plaintiff.  The 
meetings  of  the  finance  committee  of  the  company  were  occasionally 
held  in  one  of  the  rooms  of  plaintiff.  Those  meetings  took  place 
every  two  weeks,  and  plaintiff's  president  presided  thereat  as  chair- 
man. General  discussions  took  place  thereat,  where  all  proposed  con- 
tracts of  the  company  about  to  be  entered  into  were  discussed  and  au- 
thorized. All  the  correspondence  which. the  president  of  the  Thomp- 
son-Starrett Company  conducted  at  its  New  York  office  went  into  his 
file  there,  and  carbon  copies  were  made  therefrom.  All  correspond- 
ence of  the  president  outside  of  New  York  was  copied,  and  carbon 
copies  sent  to  the  New  York  office,  finally  finding  a  place  in  the  gen- 
eral files  of  the  company.  Not  only  was  the  plaintiff's  president  the 
president  of  the  finance  committee  of  the  Thompson-Starrett  Com- 
pany, but  plaintiff's  vice  president,  Stanley,  its  loan  officer,  was  chair- 
man of  the  auditing  committee  (consisting  of  two  members)  of  the 
Thompson-Starrett  Company.  This  involved  the  examination  of  the 
securities  of  the  latter  company  and  the  auditing  of  its  various  ac- 
counts and  books  by  the  auditing  department.  That  committee  also 
saw  certain  statements  showing  the  progress  of  jobs,  and  each  month 
received  a  trial  balance  giving  a  statement  of  the  securities,  assets, 
and  liabilities  of  the  company,  with  a  statement  of  contracts  showing 
each  job  undertaken,  the  amount  to  be  paid,  the  terms  of  pa)rment, 
and  the  nature  of  the  payment,  and  thereafter  each  month  the  progress 
of  the  work,  the  payments  due  and  how  payable. 

Without  detailing  the  numerous  items  of  testimony  which  demon- 
stiate  the  close  and  intimate  connection  in  a  business  way  between 
the  plaintiff  and  the  Thompson-Starrett  Company,  it  conclusively  ap- 
pears that  the  plaintiff  not  only  had  the  fullest  opportunity  for  knowl- 
edge of  the  details  of  the  business  transacted  by  the  Thompson-Star- 
rett Company  and  its  relations  with  the  parties  with  whom  it  had 
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contracts,  but  that  in  fact  such  knowledge  was  obtained  in  the  fullest 
and  most  complete  measure  by  its  own  officers,  whom  plaintiff  had 
put  for  that  very  purpose  upon  the  directorate  and  committees  of  the 
Thompson-Starrett  Company.  It  is  difficult  to  see  how  one  corpora- 
tion, largely  interested  in  the  financial  success  of  another  corpora- 
tion, whose  affairs  it  in  effect  dominated,  could  have  taken  more  ef- 
fective means  for  obtaining  full,  complete,  and  intimate  knowledge  of 
all  the  business  transactions  of  the  corporatidh  in  whose  welfare  it 
was  interested,  both  because  it  had  secured  capital  for  the  second  cor- 
poration and  because  it  was  its  banker  and  loaning  it  money  as  well. 
This  record  shows  conclusively  the  vigilance  wili  which  the  plain- 
tiff's interests  were  guarded  in  the  Thompson-Starrett  Company,  and 
demonstrates  the  possession  of  a  knowledge  directly  chargeabie  to 
plaintiff  of  the  affairs  of  the  Thompson-Starrett  Company  gained  by 
plaintiflf's  officers  selected  and  nominated  for  the  very  purpose  of  ob- 
taining such  information  for  plaintiff's  knowledge  and  guidance. 

The  testimony  demonstrates  that  the  plaintiff  is  chargeable  with 
notice  of  the  general  conduct  of  the  business  of  the  Thompson-Starrett 
Company,  which  came  to  the  cognizance  of' the  committees  upon  which 
plaintiff  was  so  well  represented.  In  particular  it  is  chargeable  with 
knowledge  of  the  existence,  prosecution,  and  details  of  the  contract 
between  the  Thompson-Starrett  Company  and  defendant,  including 
knowledge  and  notice  of  defendant's  claims  that  he  did  not  owe  the 
amount  represented  by  the  notes  given  by  him,  and  as  well  with  notice 
that  the  notes  given  in  suit  were  not  original  notes,  but  were  renewal 
notes,  given  to  taken  up  other  notes  previously  given  by  defendant  to 
the  Thompson-Starrett  Company  under  the  agreement  between  them. 
It  is  chargeable  with  knowledge  and  notice  that  the  notes  were  not 
given  as  evidence  of  an  indebtedness  of  a  fixed  amount,  but  were  given 
with  the  distinct  understanding  that  the  amount  was  to  be  fixed  after 
an  investigation  as  to  the  bona  fides  of  the  bills  rendered  and  that 
they  were  subject  to  all  the  defenses  and  claims  against  the  notes; 
that  they  were  given  subject  to  all  the  rights,  claims,  and  defenses  of 
the  defendant,  and  without  prejudice  or  waiver  of  any  rights  and 
claims  the  defendant  might  have  against  the  said  notes  on  any  account 
in  connection  with  the  agreement  between  defendant  and  the  com- 
pany, such  rights  and  claims  being  expressly  reserved  by  the  defend- 
ant. And  tliis  knowledge  the  plaintiff  had  when  it  discounted  the 
notes  in  suit  for  the  Thompson-Starrett  Company. 

[2]  The  testimony  herein  is  quite  convincing  that  the  Thompson- 
Sarrett  Company  acted  in  breacli  of  faith  in  negotiating  the  notes  in 
question;  that  their  title  thereto  was  defective;  that  plaintiff  had 
notice  of  this  defect ;  that  plaintiff  acted  in  bad  faith  in  discounting 
the  notes  and  is  not  a  holder  in  due  course.  The  testimony  sustains 
the  findings  of  the  trial  court  to  the  foregoing  effect,  and  fully  jus- 
tifies the  conclusion  reached  by  it.  The  Thompson-Starrett  Company 
obtained  the  notes  in  suit  upon  the  distinct  and  expUcit  agreement 
that  they  were  not  to  be  taken  as  evidence  of  any  fixed  indebtedness 
owing  by  defendant,  but  that  the  amount  thereof  was  to  be  sub- 
ject to  future  and  final  adjustment,  after  an  investigation  of  the  hon- 
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esty  of  the  bflls  rendered.  These  notes  were  never  intended  to  be 
certain  and  definite  in  amount.  Undoubtedly  there  had  been  friction 
in  the  finance  committee  of  the  Thompson-Starrett  Company,  because 
Horowitz  had  not  been  getting  notes  from  defendant  for  several 
months,  and  so  defendant  sent  him  notes,  dated  August  2,  1912,  after 
withholding  them  because  of  the  condition  of  the  work,  upon  Horo- 
witz's statement: 

"It  is  not  necessary  to 'withhold  the  notes.  My  understanding  with  yon  is 
that  the  matter  shall  be  investigated  and  adjusted,  and  it  will  save  me  ad- 
verse criticism  if  you  will  give  me  the  notes." 

So  that  the  reservation  of  defendant's  rights' was  not  a  new  idea 
when  the  notes  in  suit  were  given.  Running  all  through  this  record  is 
a  consistent,  outspoken,  and  unyielding  insistence  by  defendant  upon 
his  right  to  question  the  statements  and  to  impeach  their  honesty  after 
his  suspicions  had  been  aroused  by  the  delay  and  greatly  increased 
cost  of  the  work,  and  confirmed  by  his  reports  from  Whiting  and  the 
investigation  made  on  the  ground.  What  plaintiff's  representatives 
in  the  management  oSf  the  Thompson-Starrett  Company  were  anxious 
to  get  was  defendant's  final  note,  and  they  evidently  thought  that,  if 
they  could  secure  that  and  pass  it  over  to  plaintiff,  it  would  be  safe 
from  any  defense,  inasmuch  as  the  two  corporations  were  not  identical 
in  interest.  Defendant  believed  the  Thompson-Starrett  Company 
meant  to  act  in  good  faith;  and  not  only  give  him  the  fullest  oppor- 
tunity for  investigation,  but  assist  him  to  the  fullest  extent  by  any 
records  in  its  possession,  that  the  truth  might  be  ascertained,  and  the 
company  would  then  do  the  right  thing  and  give  defendant  credit  on 
his  account  for  any  loss  due  to  incompetency,  carelessness,  inexcusable 
delay,  extravagance,  or  dishonesty.  An  honest  contractor  could  not 
do  less  than  this.  It  is  apparent  from  Horowitz's  correspondence  that 
he  had  more  than  a  suspicion  that  all  was  not  right  with  the  work, 
and  he  constantly  impressed  upon  defendant  his  determination  to  ad- 
just anything  that  was  wrong,  nbr  did  he  abandon  this  position  and 
refuse  to  recognize  any  just  cause  for  complaint,  imtil  after  defend- 
ant's final  note  had  been  obtained. 

The  Thompson-Starrett  Company,  under  the  domination  of  plain- 
tiff's representatives,  not  only  did  not  place  at  defendant's  disposal 
its  records  and  seek  to  assist  him  in  ascertaining  the  truth,  but  stead- 
ily and  vigorously  resisted  every  effort  that  defendant  made,  not  only 
to  ascertain  the  truth  from  their  books,  but  anywhere  else.  When 
defendant's  attorneys  asked  to  be  allowed  to  examine  the  books  of  ac- 
count and  vouchers  of  the  Thompson-Starrett  Company  in  so  far  as 
they  referred  to  the  Uva  job,  a  motion  was  made  at  a  meeting  of  the 
finance  committee  on. September  3,  1914,  when  the  letter  was  read, 
that  such  books  of  account  and  vouchers  be  made  accessible  to  said  at- 
torneys. The  motion  was  made  by  Mr.  Boardman,  an  attorney  of  high 
standing  and  the  largest  stockholder  of  the  company,  who  advised  that 
the  contract  with  defendant  was  one  of  agency,  whereby  under  the 
rules  of  fidelity  they  should  be  disposed  to  show  their  principal  the 
eviaence;  but  the  motion  was  defeated,  Mr.  Boardman  alone  voting 
"aye."     Notice  of  this  resolution  was  sent  to  defendant's  attorneys. 


Digitized  by 


Google 


Sup.  Ct)  TITLE  GUARANTEE  &  TBUST  00.  V.  PAM  853 

(182  N.T.S.) 

At  the  same  meeting  a  resolution  was  offered  by  Mr.  Bedford,  one  of 
plaintiff's  representatives  on  the  committee,  that  the  matter  be  re- 
ferred to  Mr.  Frank  Piatt,  with  the  statement  that  it  was  the  sense  of 
the  committee  "that  we  are  inclined  to  offer  every  facility  to  Mr.  Pam 
and  his  attorneys  to  examine  the  correctness  of  our  books,  providing 
so  doing  in  no  way  prejudices  our  interests  in  the  pending  litigation" ; 
but  of  this  resolution  no  notice  was  given  to  defendant  or  his  attor- 
neys, and  nothing  was  ever  done  thereunder. 

The  conclusion  is  irresistible  that,  the  negotiations  of  these  notes 
was  in  breach  of  faith  and  solely  for  the  purpose  of  allowing  a  third 
person  to  recover  upon  them,  if  possible,  and  to  prevent  defendant 
from  asserting  as  against  them  any  claims  or  defenses  he  might  honest- 
ly have  as  between  the  original  parties.  Good  faith  would  have  re- 
quired the  honest  and  open  adjustment  of  the  rights  of  the  contract- 
ing parties  upon  a  disclosure  of  the  real  state  of  the  contractor's  books 
and  knowledge,  instead  of  subjecting  defendant  to  the  intolerable 
burden  of  preparing  and  presenting  his  defense  at  such  a  distance 
from  the  field  of  the  operations  under  the  original  contract.  It  would 
also  have  led  them  to  retain  these  notes  in  their  possession,  instead 
of  passing  them  over  so  soon  to  the  plaintiff,  which  sought  to  entirely 
destroy  the  effect  of  the  agreement  under  which  the  notes  were  given. 
If  the  Thompson-Starrett  Company  for  any  reason  was  unable  to  re- 
tain possession  of  the  notes,  its  duty  was  to  apprise  the  person  to  whom 
they  were  transferred  of  the  conditions  under  which  they  were  given 
and  of  the  uncertainty  as  to  the  amount  due  thereunder,  and  to  re- 
frain from  unjustly  seeking  to  change  the  character  of  the  notes  or  the 
extent  of  the  obligation  thereupon. 

[3]  Plaintiff  sought  to  establish  that  it  was  the  holder  of  these 
notes  for  value  in  due  course,  and  that  the  same  were  taken  without 
knowledge  or  notice  of  any  claims,  defenses,  or  equities  of  the  re- 
spondent. But  the  contrary  of  these  propositions  has  been  affirma- 
tively proven  by  the  defendant.  Concededly  the  equities,  defenses, 
and  claims  of  the  defendant  were  discussed  at  a  meeting  of  the  finance 
committee  of  the  Thompson-Starrett  Company.  But  plaintiff  sought 
to  fix  the  date  as  December  19th,  after  the  notes  in  question  were 
discounted  by  plaintiff.  There  are  peculiar  circumstances,  not  neces- 
sary to  advert  to  here,  which  destroy  the  force  of  the  evidence  and 
records  tending  to  fix  this  as  the  date  when  the  discussion  as  to  de- 
fendant's claims  took  place.  The  record  establishes  satisfactorily  that 
Horowitz  did  in  fact  communicate  as  early  as  September  or  Oc- 
tober to  the  finance  committee  of  the  Thompson-Starrett  Company 
including  plaintiff's  representatives  therein,  his  belief  that  he  would 
have  a  difficult  time  getting  renewal  notes  from  defendant,  and  had 
discussed  with  them  defendant's  claims  and  complaints,  and  had  ad- 
dised  them  that  defendant  should  have  ample  opportunity  for  investi- 
gation, and  an  adjustment  of  any  claim  for  overcharge  or  otherwise. 
For  the  reasons  heretofore  given,  including  the  relationship  between 
the  parties,  it  seems  to  me  clear  that  plaintiff  is  chargeable  with  knowl- 
edge and  notice  of  the  conditions,  terms,  and  agreement  under  which 
the  notes  were  delivered.    The  learned  trial  court  in  his  opinion  held 
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that  upon  the  facts  sho^vn  Mr.  Kelsey  and  Mr.  Stanley  would  have 
been  presumed  to  have  constructive  knowledge  of  the  facts  regard- 
ing defendant's  rights  arid  claims,  citing  Ward  v.  City  Trust  Co.,  117 
App.  Div.  144,  102  N.  Y.  Supp.  50,  affirmed  192  N.  Y;  62,  84  N.  E. 
585,  and  Republic  Life  Insurance  Co.  v.  Hudson  Trust  Co.,  130  App. 
Div.  618,  115  N.  Y.  Supp.  503,  affirmed  198  N.  Y.  590,  92  N.  E.  1100. 
But  he  also  found  that  it  was  not  necessary  to  resort  to  constructive 
notice,  as  the  evidence  satisfactorily  established  actual  notice  to  both 
the  officials  named. 

In  other  jurisdictions,  under  circumstances  not  always  so  persuasive 
as  those  proven  in  the  present  action,  knowledge  has  been  charged 
to  one  corporation  because  of  its  connection  through  common  agents 
or  officers  in  another  corporation.  In  re  Cotton  Manufacturers'  Sales 
Co.  (D,  C.)  209  Fed.  629,  the  corporation  pledged  at  different  times 
its  accounts  receivable  to  a  bank,  and  the  bank  appointed  the  presi- 
dent of  the  corporation  its  agent  for  receiving  payments  on  these  ac- 
counts and  turning  the  money  over  to  the  bank.  Within  five  months 
the  corporation  went  into  bankruptcy.  Held,  that  the  knowledge 
which  the  president  of  the  corporation  had,  or  should  have  had,  of 
the  insolvency  of  the  corporation,  was  imputable  to  the  bank. 

In  Vandagrift  v.  Bates  County  Investment  Co.,  144  Mo.  App.  77, 
128  S.  W.  1007  (Kansas  City  Court  of  Appeals,  Mo.),  a  bank  and 
an  investment  company  had  the  same  officers,  adjoining  places  of  busi- 
ness, and  used  the  same  vaults.  The  investment  company  sold  to  the 
bank  after  maturity  two  notes  secured  originally  by  a  deed  of  trust, 
which  had,  however,  been  foreclosed.  This  would  be  a  fraud  on  the 
bank,  unless  it  had  notice.  Held,  that  the  bank's  information  as  to 
the  fact  was  as  complete  as  could  be  imparted,  and,  because  of  the 
confidential  relation  between  the  two  corporations,  the  bank  must 
have  been  acquainted  with  all  the  facts  pertaining  to  the  transaction. 

In  First  Nat.  Bank  v.  Chowning  Electric  Co.,  142  Ky.  624,  134  S. 
W.  1156  (Court  of  Appeals,  Kentucky),  the  case  turned  on  whether 
knowledge  of  the  directors  of  the  Jefferson  County  Electric  Company 
of  the  priority  of  certain  liens  over  a  mortgage  taken  by  the  bank 
was  imputable  to  the  bank,  because  it  had  the  same  directors.  In  the 
course  of  its  opinion  the  court  said  (142  Ky.  at  page  629,  134  S.  W.  at 
page  1158): 

"But  It  is  insisted  that,  iziasmuch  as  McClarty,  Blckel,  and  Doherty  were 
dirQctors  both  of  the  Jefferson  CJounty  Electric  Company  and  of  the  bank, 
notice  to  them  was  not  notice  to  the  bank,  because  of  the  conflict  of  interests 
developed  by  the  facts  of  this  case.  The  solution  of  this  question  depends 
upon  the  condition  of  affairs  at  the  time  it  is  alleged  notice  was  given. 
•  •  *  So  far  as  the  electric  company  was  concerned,  it  was  immaterial 
whether  the  bank  or  the  lien  claimants  were  paid  first.  There  was,  then,  ab- 
solutely no  conflict  of  interests  between  the  bank  and  the  electric  company. 
Nor  is  there  now  any  contest  in  this  action  between  the  bank  and  the  Jeffer- 
son County  Electric  Company.  It  is  perfectly  plain,  therefore,  that,  so  far  as 
the  relationship  which  they  sustain  to  the  two  corporations  is  concerned, 
there  is  nothing  to  show  that  it  was  the  duty  of  McClarty,  Bickel,  and  Doher- 
ty to  withhold  from  the  bank  information  which  they  obtained  as  directors 
of  the  electric  company.  On  the  contrary,  it  was  their  duty  to  impart  such 
information  to  the  bank,  for  in  so  doing  they  were  not  in  any  wise  acting 
against  the  interests  of  the  electric  company." 
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In  First  National  Bank  v.  Burns,  88  Ohio  St  434,  103  N.  E.  93, 
49  L.  R.  A.  (N.  S.)  765  (Ohio  Supreme  Court),  the  president  of  the 
bank,  as^an  individual,  sold  to  the  bank  certain  promissory  notes  ob- 
tained by  fraud.  The  defense  set  up  was  that  the  bank  had  knowl- 
edge of  the  fraud.    The  court  said: 

.  "In  a  case  of  contract,  as  in  the  case  at  bar,  there  Is  no  need  of  communlcat* 
ing  knowledge,  because  the  principal  in  law  is  already  conclusively  presumed 
to  have  that  knowledge.  The  prindpaFs  liability  does  not  depend  upon  the 
agent*s  duty  to  communicate,  or  the  likelihood  that  he  will  communicate,  his 
knowledge  to  the  principal,  but  upon  the  fact  that  the  agent  is  the  alter  ego 
of  the  principal,  acting  for  the  principal,  and  knows  that  his  acts  and  knowl- 
edge ipso  facto  become  the  knowledge  and  acts  of  the  principal." 

In  Union  Investment  Co.  v.  Epley,  164  Wis.  438,  160  N.  W.  175, 
the  cashier  of  a  bank  was  also  president  of  a  land  company.  The  land 
company  took  a  note  of  the  defendant  in  exchange  for  its  stock,  but 
by  agreement  the  delivery  of  the  note  was  conditional  and  revocable. 
The  land  company  indorsed  the  note  to  the  bank.  It  was  held  that 
the  bank  was  chargeable  with  the  knowledge  the  cashier  had  of  the 
defense  to  the  note,  and  therefore  was  not  a  holder  in  due  course. 

In  Bank  of  Florala  v.  Am.  Nat.  Bank  of  Pensacola  (Ala.)  75  South. 
310,  the  cashier  of  the  Florala  Bank  pledged  his  Florala  Bank  stock  to 
the  Pensacola  Bank  for  debts  in  1911,  and  1912,  but  there  was  no  trans- 
fer on  Florala  Bank's  stock  book.  The  Florala  Bank  sought  to  fore- 
close its  statutory  lien  on  the  stock  for  debts  of  the  cashier  contracted 
in  1913  and  1914.  The  president  of  the  Florala  Bank  knew  of  the 
pledge  to  the  Pensacola  Bank  through  conversations  with  the  president 
of  the  Pensacola  Bank  and  with  the  cashier.  It  was  held  that  the 
Florala  Bank  had  actual  notice,  at  the  time  the  debt  to  it  was  incur- 
red, of  the  pledge  to  the  Pensacola  Bank,  and  therefore  the  Pensacola 
Bank's  lien  was  entitled  to  priority. 

In  Farmers'  &  Merchants'  State  Bank  &  Tr.  Co.  v.  Cole  (Tex.  Civ. 
App.  1917)  195  S.  W.  949,  the  president  and  vice  president  of  the 
Farmers'  &  Merchants'  Bank  had  knowledge  of  the  failure  of  consid-. 
eration  for  notes  in  which  it  was  payee.  Upon  the  failure  of  the 
Farmers'  &  Merchants'  Bank,  the  Continental  Bank  was  organized  to 
take  over  its  business,  and  these  two  officers  became  executive  officers 
in  the  Continental  Bank.  At  a  directors*  meeting  of  the  Continental 
Bank,  one  of  these  officers  made  the  motion  which  authorized  the 
president  of  the  Continental  Bank  to  make  the  contract  to  take  over 
the  notes  in  suit.  It  was  held  that  thfe  Continental  Bank  was  charge- 
able with  the  notice  of  this  officer  of  the  defense  to  the  notes. 

In  Merchants'  Nat.  Bk.  v.  Marden,  Orth  &  Hastings  Co.  (Sup. 
Jud.  Ct.  of  Mass.)  125  N.  E.  384,  the  Carolina  Products  Company 
made,  and  defendant  indorsed,  the  notes  in  suit,  which  were  placed  in 
the  hands  of  one  Cooper,  not  to  be  negotiated  until  the  truth  of  certain 
representations  as  to  the  condition  of  the  Carolina  Products  Company 
could  be  ascertained.  Defendants  were  buying  a  controlling  inter- 
est in  the  stock  of  that  company  and  refinancing  it.  In  the  course  of 
its  opinion  the  court  said  (at  page  387) : 

"The  Bank  of  Southport,  of  which  Cooper  was  president,  held  overdue  paper 
of  the  Carolina  Products  Company  for  which  the  note  in  question  was  ex- 
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changed.  The  history  of  the  flcandng  of  the  company  by  the  bank  when 
viewed  In  connection  with  the  eyidence  of  Cooper's  knowledge  of  the  com- 
pany's financial  resources,  and  of  his  desire  and  purpose  to  protect  the  bank's 
Interest  and  save  it  from  loss,  coupled  with  the  cashier's  evldenc^  'that  he 
supposed  Ck>oper  as  president  of  the  bank  had  authority  to  exchange  the 
note/  warranted  a  further  finding  [by  the  jury]  that  Cooper  acted  for  the 
bank.  If  he  did,  it  Is  chargeable  with  his  knowledge  and  Is  not  a  holder  In 
due  course  [citing  cases].  The  case  of  OorCoran  v.  Snow  Cattle  Co.,  151  Mas& 
74,  23  N.  E.  727,  where  the  president  acted  In  his  own  Interest  and  not  in 
that  of  the  bank  is  clearly  distinguishable." 

The  knowledge  which  plaintiff  had  of  the  infirmities  of  this  note, 
and  with  which  it  is  chargeable  because  of  the  knowledge  acquired  by 
its  representatives  in  the  management,  supervision  and  control  of  the 
Thompson-Starrett  Company,  such  representatives  being  designated 
and  installed  by  plaintiff  in  their  offices  and  positions  in  the  company 
for  the  very  purpose  of  acquiring  such  knowledge  for  plaintiff's  guid- 
ance and  benefit  in  its  financial  dealings  with  defendant,  was  as  fol- 
lows, as  succinctly  put  by  the  learned  trial  court: 

"Full  statements  of  the  claims  to  defenses  as  against  the  notes,  the  com- 
plaints as  to  overcharges,  the  facts,  that  an  Investigation  was  being  carried 
on  into  the  alleged  overcharges  with  the  end  in  view  of  adjusting  the  amount 
actually  due  and  that  there  existed  an  agreement  between  the  Thompson- 
Starrett  Company  and  the  defendant  that  the  notes  were  not  an  evidence  of 
Indebtedness  to  the  amount  set  forth  therein,  but  a  mere  means  of  preserving 
the  status  quo  until  the  amount  actually  due  could  be  ascertained  and  agreed 
upon  were  all  disclosed  fully  and  circumstantially  in  letters  and  documents 
in  the  files  of  the  company,  not  promiscuously  scattered  th];ough  but  all  col- 
lected into  one  folder  and  labeled." 

And  this  written  evidence  of  the  situation  was  in  addition  to  the 
knowledge  gained  by  plaintiff's  representatives  in  the  company  by  oral 
communications  as  well. 

.[4]  It  was  no  error  to  allow  defendant  to  prove  the  actual  agree- 
ment under  which  the  notes  in  suit  were  given,  and  that  a  condition 
.was  attached  to  their  delivery.  This  is  not  a  case  of  an  unconditional 
delivery  of  a  note,  with  a  claimed  condition  subsequent,  which  being 
inconsistent  with,  and  contradictory  of,  the  terms  of  the  notes^  could 
not  be  proved  by  parol  evidence  and  did  not  constitute  a  defense 
thereto,  as  laid  down  in  Jamestown  Business  College  Association  v. 
Allen,  172  N.  Y.  291,  64  N.  E.  952,  92  Am.  St.  Rep.  740.  The  de- 
fendant in  the  present  case  has  always  claimed  that  the  notes  were 
conditionally  delivered  to  the  Thompson-Starrett  Company  and  that 
they  never  became  valid,  binding  notes  in  any  definite  amount  in 
the  hands  of  the  company,  but  were  at  all  times  held  by  it  subject  to 
the  adjustment  of  the  amount  due  between  the  parties.  This  brings 
the  present  case  within  the  rule  laid  down  in  Smith  v.  Dotterweich, 
200  N.  Y.  299,  at  page  305,  93  N.  E.  985,  987  (33  L.  R.  A.  [N.  S.]  892), 
as  follows: 

"When  the  oral  testimony  goes  directly  to  the  question  whether  there  is  a 
written  contract  or  not,  it  is  always  competent;  but  when  the  effect  of  the 
oral  testimony  is  to  establish  the  existence  of  a  written  contract,  which  it  is 
desired  to  contradict  or  change  by  parol,  then  the  spoken  word  must  yield 
to  the  wrlttep  compact." 
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The  court  distinguished  that  case  from  the  Jamestown  Case,  saying 
(at  page  306,  93  N.  E.  987  [33  L.  R.  A.  (N.  S.)  892]) : 

"The  case  of  Jamestown  Business  Ck)Uege  Ass'n  v.  Allen,  snpra,  Is  a  saUent 
illustration  of  the  oonverse  of  this  rule.  There  the  promissory  note  was  ren- 
dered effective  and  complete  by  an  unconditional  delivery.  The  payee  agreed 
to  release  the  maker,  and  to  cancel  the  note,  upon  a  future  contingency  which 
might  or  might  not  arise.  That  was  clearly  a  condition  subsequent  which 
brought  the  case  within  the  general  rule  that  a  contract,  reduced  to  writing 
and  complete  in  its  terms,  cannot  be  varied  and  contradicted  by  oral  testi- 
mony. Bighmie  v.  Taylor,  98  N.  T.  288;  Thomas  v.  Scott,  127  N.  Y.  133; 
Stowell  V.  Greenwich  Ins.  Co.,  1G3  N.  Y.  298;  Mead  v.  Dunlwie,  174  N.  Y.  108, 
Thus,  to  state  the  dilterence  most  concretely,  the  case  at  bar  is  one  in  which 
the  oral  testimony  tends  to  show  that  the  writing  purporting  to  be  a  contract 
Is  in*  fact  no  contract  at  all,  while  in  the  case  of  the  Jamestown  Business 
College  the  oral  testimony  was  in  direct  contradiction  of  the  written  contract 
as  to  the  existence  and  validity  of  which  there  is  no-  question." 

So  also  in  Grannis  v.  Stevens,  216  N.  Y.  583,  at  page  587,  111  N. 
E.  263,  265,  it  was  held: 

'The  manual  transfer  of  an  instrument.  In  form  a  complete  contract,  does 
not,  however,  bar  parol  evidence  that  It  is.  not  to  become  binding  until  the 
happening  of  some  condition  precedent  resting  in  parol,  or  that  the  transfer 
Is  for  a  special  purpose.  •  ♦  •  It  is  a  question  of  fact  whether  any  writ- 
ten agreement,  though  in  the  possession  of  the  obligee,  has  been  delivered  by 
the  obligor  as  a  binding  agreement,  or  whether  any  delivery  that  has  been 
made  is  conditional  only.  Act  and  Intention  are  the  essential  constituents  of 
a  delivery  which  makes  the  instrument  operative  according  to  its  terms." 

In  Juilliard  v.  Chaffee,  92  N.  Y.  529,  it  was  held  that  parol  evi- 
dence was  proper  to  show  that  a  writing  admitting  receipt  of  a  sum  as 
a  loan  to  be  paid  on  demand  was  not  a  loan,  but  an  advance  of  money 
for  a  special  purpose,  and  it  was  said: 

"Nor  does  it  deny  the  party  in  whose  favor  that  agreement  [the  parol 
agreement]  was  made,  the  right  of  proving  its  existence  by  way  of  defense  in 
an  action  ux>on  the  written  instrument,  under  circumstances  which  would 
make  the  use  of  it  for  any  purpose  inconsistent  with  that  agreement,  dishonest, 
or  fraudulent.  *  *  *  A  party,  sued  by  hl«  promisee,  is  always  permitted 
to  show  a  want  or  failure  of  consideration  for  the  promise  relied  upon,  and 
so  he  may  prove  by  parol  that  the  instrument  itself  was  delivered  even  to  the 
payee  to  take  effect  only  on  the  happening  of  some  future  event,  •  •  • 
or  that  ita  design  and  object  were  different  from  what  its  language,  if  alone 
considered,  would  indicate.  ♦  •  ♦  He  may  also  show  that  the  instrument 
relied  upon  was  executed  in  part  performance  only  of  an  entire  oral  agree- 
ment, •  •  •  or  that  the  obligation  of  the  instrument  has  been  discharged 
by  the  execution  of  a  parol  agreement  collateral  thereto,  •  ♦  *  or  he  may 
set  up  any  agreement  in  regard  to  the  note  which  makes  its  enforcement  in- 
equitable." . 

Defendant  had  no  reason  to  believe  that  the  agreement  regarding 
the  conditions  attached  to  the  delivery  of  these  notes  would  not  be 
performed  in  good  faith  by  the  Thompson- Star rett  Company,  and 
he  had  no  reason  to  believe  that  the  notes  would  be  passed  over  into 
the  hands  of  third  parties,  either  before  or  after  maturity.  The  prior 
notes  had  been  takei\  up  by  the  company  itself  and  defendant  had 
never  had  any  transactions  in  relation  thereto  wi'th  plaintiff. 

[5,  6]  This  brings  us,  then,  to  the  consideration  of  the  vital  question 
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of  whether  defendant  had,  in  fact,  any  just  grievances  as  to  his  treat- 
ment by  the  Thompson-Starrett  Company  in  the  conduct  of  the  work 
on  the  Uva  project.  As  to  this,  it  seems  to  me  that  the  record  con- 
clusively demonstrates  that  the  operation  was  not  carried  out  in  such 
a  way  by  the  Thompson-Starrett  Company  as  to  fulfill  its  obligation 
of  diligence,  honesty,  and  good  faith  to  tKe  defendant.  A  contract  to 
do  work  upon  a  basis  of  cost  plus  a  stipulated  commission  does  not 
mean  that  the  contractor  has  the  right  to  expend  any  amount  of  money 
he  may  see  fit  upon  the  work,  regardless  of  the  propriety,  necessity, 
or  honesty  of  the  expenditure,  and  then  compel  repayment  by  the 
other  party,  who  has  confided  in  his  integrity,  ability,  and  industry. 
While  the  statements  as  presented  by  the  contractor  made  out  a  prima 
facie  case  of  its  right  to  recover  the  amount  shown  thereby,  accom- 
panied as  they  were  by  vouchers  and  proof  of  payment,  the  defendant 
presented  proof  which  impeached  these  statements,  showed  that  they 
were  in  many  particulars  deceptive  and  unreliable,  and  that  many  items 
appearing  thereon  represented  extravagance,  waste,  and  dishonesty 
upon  the  part  of  the  contractor's  employes  and  representatives  on  the 
job.  Sufficient  was  shown  to  completely  destroy  the  value  of  the 
statements  and  vouchers,  ^d  to  open  the  question  as  to  what  was  the 
real  cost  of  the  work,  honestly,  efficiently,  and  properly  done.  Among 
the  vast  amount  of  proof  upon  this  feature  of  the  case  it  was  proved 
by  defendant: 

(1)  That  irregularities  existed  in  the  use  of  the  funds  charged  to  re- 
spondent, including  charges  to  the  respondent  under  the  contract  for 
merchandise  and  personal  pleasure  expenditures,  all  unrelated  to  the 
work  to  be  performed  under  the  contract. 

(2)  That  the  superintendent  was  incompetent  and  wasteful  and 
reckless  in  his  relationship  to  the  work  in  hand,  as  disclosed  by  the 
evidence. 

(3)  That  the  cashier  made  expenditures  for  merchandise  and  jewel- 
ry for  his  wife  and  for  other  uses  of  his  wife  and  others  imrelated  to 
the  contract,  and  charged  such  unrelated  expenditures  to  the  respond- 
ent. 

(4)  That  this  same  cashier  was  unemployed  at  the  time  he  was  en- 
gaged by  the  contractor  (having  been  so  employed  by  it  prior  thereto), 
and  as  cashier  received  a  salary  of  $100  per  month;  while  on  the 
work  he  was  giving  dinners  and  wine  parties,  and  made  use  of  the 
funds  furnished  by  the  contractor  to  pay  for  such  entertainments, 
and  for  clothing,  jewelry,  and  pleasure  purposes  of  his  wife,  and 
charged  the  same  to  respondent  as  cost  of  work  under  the  contract. 

(5)  That  this  cashier,  immediately  after  the  completion  of  the  job, 
admitted  to  a  witness  having  made  from  $12,000  to  $15,000  on  this 
job,  and  exposed  large  rolls  of  paper  money  and  quantities  of  gold, 
and  engaged  in  lavish  expenditures  of  a  personal  nature  with  bills 
of  large  denominations. 

(6)  That  the  records  and  the  books  of  the  contractor  relating  to 
the  expenditures  made  for  account  of  respondent  are  available,  except 
the  time  books  kept  by  Snellgrove,  the  timekeeper,  from  which  Mere- 
dith, the  cashier,  made  up  the  pay  roll  and  pay  checks,  being  the 
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foundation  of  alleged  disbursements  of  $52,405.85  charged  to  the 
respondent  as  the  cost  of  labor,  and  these  very  time  books,  not  pro- 
duced, are  proved  to  have  been  shipped  in  one  box  and  received  at  the 
office  of  the  contractor  in  Chicago,  in  charge  of  Morton,  the  represent- 
ative of  the  contractor  who  had  charge  of  the  work,  and  the  loss  or 
destruction  of  these  time  books  is  unaccounted  for  either  by  Morton- 
or  any  other  representative  or  officer  of  the  contractor;  these  time 
books  being  the  only  and  best  evidence  to  justify  and  prove  the  pro- 
priety and  correctness  of  the  disbursements  alleged  to  have  been 
made  for  labor  on  this  job. 

(7)  It  is  admitted  in  thfe  letter  of  the  contractor  written  on  June  25, 
1912  (and  before  the  notes  in  question  were  made),  to  the  contractor's 
agent,  Morton,  that  the  contractor  had  seriously  "fallen  down"  on  its 
part,  and  delinquency  is  admitted  both  by  the  president  and  by  Morton, 
the  contractor's  manager,  who  was  in  charge  of  the  work  in  Wyoming 
(even  though  such  delinquency  is  claimed  to  be  exaggerated  by  re- 
spondent). 

(8)  It  is  proved  without  contradiction,  by  the  evidence  of  men 
actually  engaged  in  the  operation,  what  work  was  actually  done  and 
what  labor  was  actually  performed ;  and  at  the  then  existing  schedule 
of  cost,  the  aggregate  price  of  labor  and  materials  combined  was  prov- 
ed to  be  approximately  between  $61,000  and  $64,000,  while  the  amount 
charged  to  respondent  by  contractor  for  the  labor  alone  is  $52,405.85. 

(9)  Defendant  also  proved  by  competent  experts,  thoroughly  quali- 
fied to  pass  on  the  value  of  this  particular  work,  what  labor  and  ma- 
terials were  required  to  do  the  work,  and  that  the  combined  cost 
under  then  existing  conditions  would  be  approximately  between  $62,- 
000  and  $67,000. 

(10)  It  is  also  proved  that  the  amount  charged  as  expenditures  is 
substantially  100  per  cent,  more  than  the  amount  proved  by  the 
witnesses  who  had  actually  worked  on  the  job  to  be  a  proper  expendi- 
ture and  reasonable  and  proper  cost,  and  also  so  proved  by  the  expert 
witnesses. 

To  all  of  these  charges  of  dereliction  the  contractor  has  made  no 
satisfactory  defense.  It  only  sought  to  minimize  the  financial  extent  of 
the  loss  thus  incurred  by  defendant  through  improper  charges  a^inst 
him.  But  it  has  been  unable  to  meet  the  specific  charges  which  im- 
peached its  statements  and  vouchers  and  destroyed  their  value  as  con- 
clusive evidence  against  defendant. 

It  may  be  noted  that  plaintiflF  made  practically  no  effort  or  attempt 
to  prove  any  expenditure  of  funds  beyond  the  checks  issued  by  it  to 
its  cashier  in  Wyoming.  It  made  no  effort  to  prove  by  the  cashier, 
Meredith,  the  expenditure  of  any  funds  represented  by  these  checks, 
although  Meredith,  as  is  shown  by  the  record  available,  being  then 
in  the  Utah  state  penitentiary,  was  called  as  a  witness  by  respon- 
dent in  the  presence  of  Morton,  representative  of  the  contractor 
and  counsel,  and  offered  for  examination ;  nor  was  Jennings,  the  su- 
perintendent, called  to  testify,  although  his  integrity  had  been  severely 
attacked,  and  his  faithfulness  and  competency  questioned. 

The  credible  evidence  justified  the  learned  trial  court  in  finding  that 
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the  reasonable  cost  of  the  work  performed  and  materials  furnished 
by  the  Thompson-Starrett  Company,  together  with  10  per  cent,  for 
plant  and  overhead  charges,  together  with  the  5  per  cent,  of  such  cost 
as  compensation  to  it,  was  $72,644.95,  and  that  the  total  amount  of 
defendant's  indebtedness  to  the  Thompson-Starrett  Company  on  No- 
vember 1,  1913,  was  only  $53,150.64. 

In  my  opinion,  the  judgment  appealed  from  is  correct,  and  should 
be  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  MERRELL,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  This  is  an  action  on  two  promissory 
notes  made  by  the  defendant  to  the  order  of  the  Thompson-Starrett 
Company,  on  November  1,  1912,  one  being  for  $96,733.52,  and  the 
other  for  $3,094.63,  payable  in  one  year,  with  6  per  cent,  interest. 
The  plaintiff  discounted  the  notes  for  the  payee  on  the  7th  of  Decem- 
ber, 1912,  which  wa$  before  maturity.  By  the  pleadings,  which  are 
an  amended  complaint  and  an  amended  answer,  it  stood  admitted  that 
the  notes,  which  recite  that  they  were  given  for  value  received,  were 
duly  made,  executed,  and  delivered  to  the  payee  on  the  date  thereof,  and 
that  they  were  duly  indorsed  and  delivered  to  the  plaintiff  on  the 
7th  day  of  December,  1912,  in  consideration  of  the  face  value  thereof. 
Defendant  pleaded,  but  failed  to  prove,  payment,  and,  evidently  on  the 
theory  of  payment,  put  in  issue  the  allegations  that  the  plaintiff  was 
the  holder  and  owner  of  the  notes  and  denied  the  allegations  with  re- 
spect to  nonpayment.  For  a  second  and  partial  defense  the  defendant 
pleaded  facts  arising  in  the  course  of  and  with  respect  to  the  exe- 
cution and  performance  of  an  agreement  between  him  and  the  payee 
for  certain  construction  work  by  it  for  him  at  Uva,  in  the  state  of 
Wyoming,  by  which  it  was  to  be  reimbursed  by  him  for  the  cost  of 
the  work  and  to  receive  for  its  compensation  5  per  cent,  on  the  cost, 
and  he  was  to  give  in  payment  his  promissory  notes  on  monthly 
statements  to  be  rendered  by  the  payee  with  respect  to  the  cost,  to 
which  was  to  be  added  the  5  per  cent. 

The  material  facts  so  pleaded  are  that  the  payee  entered  on  the 
performance  of  the  work  and  rendered  to  defendant,  from  time  to 
time,  statements  with  respect  to  the  cost,  and  represented  that  they 
.  were  correct;  that  the  defendant,  relying  thereon,  executed  and  de- 
livered notes,  and  paid  on  account  of  the  notes  $24,646.92^  that  on 
November  1,  1912,  the  amount  of  his  outstanding  notes  aggregated  the 
face  of  the  larger  note  in  suit;  that  the  payee  was  unskillful,  negli- 
gent, and  wasteful  in  the  performance  of  the  contract,  and  unreason- 
ably and  improperly  delayed  the  work,  thereby  largely -and  improp- 
erly increasing  the  cost,  and  that  the  statements  rendered  were  false 
and  fraudulent,  in  that  they  contained  charges  for  imnecessary  and 
useless  supplies  and  materials,  and  for  work  and  labor  done  and 
supplies  and  materials  purchased  at  excessive  rates,  and  for  some 
expenditures  not  belonging  to  the  work,  and  others  caused  by  the 
unskill fulness  and  negligence  of  the  payee,  and  by  unreasonable  delay 
on  its  part,  and  that  such  charges  were  knowingly  made  by  the  agents 
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and  servants  of  the  payee,  with  intent  to  deceive  and  to  defraud  the 
defendant ;  that  these  facts  were  unknown  to  the  defendant  when  he 
received  the  statements  and  gave  the  notes  called  for  by  the  con- 
tract, but  that  upon  discovering  them  he  notified  the  payee  ;^  that 
thereafter,  and  on  the  maturity  of  the  outstanding  notes,  and  in  re- 
newal thereof,  he  made  and  delivered  the  larger  note  in  suit,  and  gave 
the'  other  note  in  suit  on  a  statement  rendered  by  the  payee  with  re- 
spect to  disbursements  made  under  the  contract  for  the  month  of 
July,  1912,  and  that  he  expressly  reserved  to  himself  "all  rights  and 
claims  against  said  notes  alleged  in  the  amended  complaint  in  connec- 
tion with  the  perforinance  of  said  agreement  on  the  part  of  said  com- 
pany." The  defendant  further  alleged  that  the  plaintiff,  before  re- 
ceiving the  notes,  had  knowledge  of  the  claims  of  the  defendant  against 
the  payee  "in  respect  to  said  notes  and  the  transactions  hereinbefore 
alleged,  and  of  the  reservation  by  the  defendant  of  his  rights  and 
claims  against  said  notes."  The  case  was  tried  and  decided  on  these 
pleadings  without  amendment 

The  court  found  that  the  notes  were  given  and  were  indorsed  and 
delivered  to  the  plaintiff  as  alleged,  and  were  discounted  by  it,  and 
the  proceeds  placed  to  the  credit  of  the  account  of  thie  payee,  and, 
in  effect,  that  the  amount  of  such  credit  was  withdrawn  by  the  payee 
on  or  before  December  16,  1912,  for  it  was  found  that  on  that  day 
the  plaintiff  became  the  holder  of  the  notes  for  value.  The  court 
found,  however,  that  the  plaintiff  did  not  receive  the  notes  in  due 
course  and  that  prior  to  receiving  them  and  paying  therefor,  and,  be- 
fore paying  the  full  amount,  it  had  notice  of  the  reservation  by  the 
defendant  of.  his  rights  and  claims  against  the  notes  "as  set  forth  in 
the  amended  answer,"  and  that  before  paying  the  full  amount  plaintiff 
had  notice  of  sufficient  facts  to  put  it  on  inquiry  with  respect  to  the 
defense  pleaded,  and,  if  it  had  inquired,  it  would  have  ascertained  the 
facts  to  be  as  pleaded  in  the  amended  answer;  that  the  plaintiff  did 
not  take  the  notes  in  good  faith ;  that  the  notes  were  made  and  deliv- 
ered by  the  defendant  under  an  agreement  between  him  and  the  payee 
that  they  were  made  and  delivered  subject  to  all  his  rights,  claims,  and 
defenses,  and  without  prejudice  or  waiver  of  any  claims  iie  might 
have  against  the  notes  on  any  account  in  connection  with  the  agree- 
ment, and  that  such  rights  were  expressly  reserved  by  him ;  that  the 
payee  was  imskillful,  negligent,  and  wasteful  in  performing  the  work, 
and  unreasonably  and  improperly  delaying  it,  whereby  the  cost  was 
largely  and  improperly  increased;  that  the  statements  of  cost  ren- 
dered by  the  payee  were  false  and  fraudulent,  in  that  they  contained 
charges  for  expenditures  not  belonging  to  the  work,  and  for  moneys 
dishonestly  appropriated  by  the  agents,  servants,  and  employes  of 
the  payee,  and  contained  charges  for  expenditures  in  consequence  of 
unskillfulness,  gross  negligence,  and  waste  in  the  performance  of  the 
contract ;  that  the  plaintiff  had  notice  that  the  title  of  the  payee  was 
defective,  and  failed  to  sustain  the  burden  of  showing  that  it  was  a 
holder  in  due  course;  that  the  amount  owing  by  the  defendant  under 
the  notes  has  not  been  liquidated,  and  that  the  reasonable  cost  of  the 
work  and  materials,  with  10  per  cent,  plant  and  overhead  charges,  and 
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the  5  per  cent,  compensation  added  thereto,  was  $72,644.95 ;  and  that 
the  balance  owing  by  the  defendant  on  account  of  the  work  was 
$53,150.64. 

As  conclusions  of  law  the  court  found  that  the  plaintiff  did  not 
take  the  notes  in  good  faith ;  that  there  was  a  partial  failure  of  con- 
sideration for  the  notes,  which  is  a  defense  pro  tanto,  and  that  plaintiff 
was  only  entitled  to  recover  on  the  notes  for  the  reasonable  cost  of  the 
work,  plus  5  per  cent.,  less  the  amount  paid  to  apply  on  the  cost  of  the 
work,  and  was  not  entitled  to  interest,  on  account  of  the  fact  that  the 
amount  owing  had  not  been  liquidated;  and  judgment  was  directed 
in  favor  of  the  plaintiff  for  $53,150.64,  with  costs.  The  case  was 
submitted  on  the  proposed  findings  and  briefs,  and  the  court  wrote  an 
opinion. 

Thereafter  additional  findings,  to  conform  the  decision  to  the  views 
of  the  court  expressed  in  the  opinion,  were  made  at  the  request  of 
the  defendant,  but  are  not  embodied  in  the  decision.  The  court  thereby 
found  that  a  note  for  $50,000,  of  which  the  larger  note  in  suit  was  in 
part  a  renewal,  was  given  by  the  defendant  May  1,  1912,  in  renewal 
of  former  notes,  and  that  it  was  given  subject  to  claims  and  defenses 
against  the  same,  and  on  the  representation  that  the  statements  of  cost 
which  had  been  rendered  by  the  payee  were  correct,  and  on  an  agree- 
ment that  an  investigation  with  respect  thereto  would  be  made,  and 
that,  if  anything  wa§  found  wrong,  it  would  be  corrected  and  an  adjust- 
ment made,  and  that  for  the  work  remaining  to  be  done  notes  would 
be  given  maturing  November,  1912 ;  that  pursuant  thereto  three  notes 
were  thereafter  given,  aggregating  $49,828.11,  maturing  on  November 
1,  1912;  that  the  notes  in  suit  were  given,  not  as  evidence  of  defend- 
ant's indebtedness  in  a  fixed  amount,  but  with  the  distinct  under- 
standing that  the  amount  was  to  be  fixed  after  an  investigation  into 
the  bona  fides  of  the  bills  or  statements  rendered  by  the  payee,  and 
were  subject  to  all  of  the  defendant's  defenses  and  daims  against  the 
notes ;  that  the  notes  in  suit  were  negotiated  by  the  payee  in  breach  of 
faith  and  in  fraud  of  the  rights  of  the  defendant ;  and,  as  conclusions 
of  law,  that  the  title  of  the  payee  was  defective,  and  that  the  plaintiff 
was  not  a  holder  in  due  course,  and  was  only  entitled  to  recover  the 
amount  actually  due  to  the  payee. 

One  Louis  J.  Horowitz  was  the  president  of  the  payee,  which  in 
1911  was  engaged  in  various  building  enterprises  throughout  the  coun- 
try, and  was  constructing  a  $4,000,000  office  building,  to  be  known  as 
the  "Insurance  Exchange  Building,"  for  the  defcncUmt  and  one  Gra- 
ham, in  Chicago.  Defendant  had  invested  upwards  of  $100,000  in 
acquiring  all  the  stock  and  bonds  of  the  North  Laramie  Land  Com- 
pany, which  owned  4,000  acres  of  reclaimed  land  in  Platte  county, 
Wyo.,  and  had  acquired  the  right  to  furnish  water  for  irrigating  pur- 
poses for  4,000  more  acres  of  reclaimed  land,  and  was  engaged  in 
constructing  a  system  of  irrigation,  consisting  of  three  storage  reser- 
voirs connected  with  the  North  Laramie  river  and  with  one  another 
by  about  20  miles  of  ditches.  The  work  was  then  being  done  under 
the  supervision  of  John  A.  Whiting,  the  land  company's  engineer,  and 
one  Shelbume,  its  resident  engineer.    The  work,  however,  was  not 
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being  done  satisfactorily,  and  the  defendant  was  desirous  of  com- 
pleting it,  to  enable  him  to  realize  on  his  investment  in  the  enterprise. 
Defendant  requested  Horowitz,  representing  the  payee,  to  finish  the 
work,  and  showed  Horowitz  plans  that  had  been  prepared  by  Whit- 
ing for  concrete  facings  for  two  dams.  Horowitz  stated  that  it  was  too 
small  an  enterprise  ordinarily  to  interest  the  payee,  but,  in  appreciation 
of  defendant's  having  given  it  the  contract  for  the  Chicago  building,  it 
would  undertake  the  work.  Defendant,  who  was  an  experienced  law- 
yer and  the  general  counsel  for  many  corporations,  thereupon  pre- 
pared and  submitted  to  Horowitz  a  proposed  contract,  as  follows : 

"Cailcago,  111.,  August  17.  1911. 

^'ThoxnpBon-Starrett  Company,  51  Wall  Street,  New  York — Gentlemen:  1 
am  sending  you  herewith  drawings  and  general  specifications  for  reinforced 
concrete  facings  to  be  constructed  on  the  North  Laramie  Land  Company's 
project  near  Uva,  Wyoming.  I  desire  you  to  put  yourselves  into  communi- 
cation with  Mr.  J.  A.  Whiting,  engineer,  Cheyenne,  Wyoming,  who  wiU  give 
you  any  additional  necessary  information  and  instructions  you  may  require 
for  the  purpose  of  executing  this  worlt.  I  herewith  employ  you  to  execute 
such  work  as  Mr.  Whiting  may  direct  you  in  writing  to  execute,  upon  the 
understanding  that  I  will  pay  you  for  this  work  on  the  basis  of  cost  to  you 
plus  fire  (5%)  per  cent  of  the  cost  for  your  profit  I  agree  that  yonr  cost  Is 
to  include  expenses  of  every  nature  incurred  by  you,  including  railroad 
transportation,  board  bills,  and  wages  of  people  employed  entirely  or  in 
part  in  connection  with  this  work. 

"You  are  to  render  to  me  monthly  statements,  showing  the  cost  to  you, 
of  the  work  at  the  end  of  each  month.  To  this  cost  you  will  add  the  5  per 
cent  commission  above  referred  to.  Against  such  biUs  I  will  give  you  my 
promissory  notes,  with  interest  at  the  rate  of  six  (6%)  per  annum,  maturing 
May  1,  1912.  As  soon  as  practicable  for  you  to  do  so,  I  will  be  glad  to  have 
from  you  an  approximate  estimate  as  to  the  total  probable  cost  of  the  work 
ordered  up  to  uny  one  time,  such  estimate,  of  course,  to  be  in  no  way  bind- 
ing upon  you. 

**yours  very  truly,  Max  Pam." 

The  defendant  at  the  same  time  prepared  a  letter  to  Whiting,  a 
copy  of  which  he  inclosed  to  Horowitz  with  the  proposed  contract. 
In  that  letter  he  incorporated  a  provision  for  the  approval  of  the 
vouchers  of  the  contractor  in  advance  by  Whiting.  Horowitz,  on  re- 
ceiving the  proposed  contract  and  the  copy  of  the  letter  to  Whiting,  on 
August  17,  1911,  as  president  of  the  payee,  wrote  the  defendant,  sug- 
gesting that,  inasmuch  as  the  approval  of  the  vouchers  was  not  pro- 
vided for  in  their  agreement,  defendant  write  Whiting  that  such  ap- 
proval was  unnecessary.  Horowitz  testified  that  he  stated  to  the  de- 
fendant that  such  a  checking  up  of  vouchers  in  advance  was  not 
customary,  and,  on  most  jobs,  the  payee  received  its  money  before  it 
submitted  vouchers,  and  that  it  did  not  wish  to  be  delayed  in. receiving 
its  money  by  the  checking  up  of  the  vouchers  in  advance  by  an  en- 
gineer of  whom  it  knew,  nothing,  and  that  the  vouchers  would  be  sub- 
mitted to  the  defendant,  and  that,  after  he  reimbursed  the  payee  for 
the  money  expended,  ''he  could  then  do  such  checking  as  he  had  a 
mind  to."  It  is  evident  tliat  this  work  was  not  of  the  kind  usually 
performed  by  the  payee,  and  it  was  to  be  done  at  a  very  remote  and 
inconvenient  point  with  respect  to  obtaining  labor  and  material.  The 
work  to  be  done  and  the  material  to  be  used  were  to  be  determined 
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by  Whiting,  and  the  work  was  to  be  done  under  his  general  super- 
vision and  under  the  direct  and  immediate  supervision  of  the  defend- 
ant's resident  engineer,  Shelbume.  Horowitz's  letter,  suggesting  the 
elimination  of  the  provision  for  the  approval  of  the  vouchers  in  ad- 
vance, was  received  by  the  defendant  before  he  forwarded  the  letter 
which  he  had  written  to  Whiting,  and,  without  protest,  he  thereupon 
eliminated  that  provision.  The  payee  had  an  office  in  Salt  Lake  City 
in  charge  of  one  Morton,  and  Horowitz  forwarded  to  him  the  plans  for 
part  of  the  work  which  had  been  delivered  to  him  by  the  defendant, 
and  directed  him  to  make  arrangements  to  meet  the  defendant's  rep- 
resentatives on  the  groimd  and  plan  for  the  execution  of  the  work. 

Pursuant  to  these  instructions,  Morton  went  to  Uva  on  the  24th  of 
August,  1911,  and  with  Whiting  and  one  O'Neill,  of  the  land  com- 
pany, inspected  the  work  as  then  contemplated,  and  estimated  that  it 
could  be  completed  in  about  three  months  at  a  cost  of  about  $30,000. 
At  that  interview  Whiting  gave  Morton  a  former  order  for  that  part 
of  the  work  which  could  then  be  proceeded  with,  and  Morton  there- 
upon proceeded  to  employ  a  staff  to  take  charge  of  the  work,  which 
he  contemplated  visiting  at  short  intervals  from  his  office  in  Salt 
Lake  City,  which  was  about  500  miles  from  Uva.  After  inquiries  into 
satisfactory  references,  he  employed  one  Jennings,  of  Salt  Lake  City, 
as  superintendent  at  a  salary  of  $175  per  month  and  expenses,  and 
also  employed  at  $100  a  month  and  expenses  one  Meredith,  whom  he 
had  known  since  1905,  and  who  had  worked  for  thp  payee  for  two 
years,  commencing  in  1907,  as  cashier  at  Salt  Lake  City,  and  during 
that  time  had  handled  satisfactorily  for  the  payee  about  $1,500,000, 
while  receiving  a  salary  of  $125  per  month.  Morton  also  employed 
one  Shelgrove,  a  young  engineer,  as  timekeeper.  The  payee's  repre- 
sentatives established  a  camp  and  commenced  the  work  in  September, 
1911,  and  continued  the  work,  with  the  exception  of  concreting,  which 
it  was  obliged  to  suspend  earlier  on  account  of  the  cold  weather,  until 
January  6,  1912,  when  weather  conditions  required  complete  suspen- 
sion of  the  work.  W^ork  was  resumed  again  on  January  27,  1912,  on 
the  ditches  and  in  hauling  material,  and  continued  until  April  13th, 
when  the  weather  permitted  the  resumption  of  the  work  of  concreting, 
and  from  that  time  it  was  continued  until  it  was  wholly  completed  on 
the  3d  of  July,  1912. 

The  vouchers  for  the  work  to  the  end  of  December,  1911,  aggregated 
$52,396.79,  but  it  appears  that  more  work  had  been  ordered  by  Whit- 
ing than  Morton  made  his  estimate  on,  and  the  cost  of  the  work  was 
largely  increased,  owing  to  the  fact  that  the  cold  weather  set  in  un- 
usually early  in  the  fall  of  1911;  the  temperature  having  fallen  to 
zero  in  the  month  of  October,  It  appears  that  down  to  the  end  of 
December,  1911,  as  great  progress  as  could  have  been  expected  was 
believed  to  have  been  made  by  Whiting  and  Shelbume,  defendant's 
representatives,  and  by  the  payee's  representatives.  No  complaint 
had  been  made,  and  the  suspension  of  work  had  been  made  at  the  sug- 
gestion of  Whiting.  There  was  no  direct  supervision  of  the  work, 
either  by  Whiting  or  Morton,  between  January  27th  and  April  13th. 
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During  that  period  it  was  left  to  the  other  repiresentatives  of  the  payee, 
acting  under  the  direction  of  Shelbiutie  with  respect  to  the  work. 

The  first  complaint  from  the  defendant  with  respect  to  the  work  was 
a  telegram  to  Morton  on  April  9,  1912,  in  which  he  stated  that  he  had 
relied  upon  the  assurances  of  Horowitz  that  the  work  would  be  done 
as  economicsdly  and  expeditiously  as  possible,  and  that  the  cost  down 
to  that  time  had  been  many  times  the  estimate  made,  and  was  appalling, 
and  that  the  work  was  not  complete,  and  that  the  water  was  rising,  and 
the  reservwrs  and  ditches  were  not  ready.  He  also  stated  that  he 
had  had  a  favorable  offer  for  the  sale  of  the  whole  project,  which, 
owing  to  the  fact  that  the  work  was  not  completed,  he  could  not  ac- 
cept, and  that  he  wished  to  know  definitely  when  thjc  work  would  be 
completed  Morton  thereupon  wrote  Horowitz,  explaining  the  reasons 
for  the  increase  in  the  cost,  which  were  as  already  stated,  arid  this 
was  communicated  to  the  defendant.  On  the  12th  of  April,  1912, 
defendant  wrote  Whiting,  stating  that  the  vouchers  received  down  to 
March  1st  aggregated  $67,178.72,  and  that  apparently  considerable 
work  remained  to  be  done.  To  this  Whiting  replied  mat  the  present 
progress  of  the  work  was  very  satisfactory,  and  that  the  project  would 
be  in  shape  to  conserve  water  at  an  early  date,  and  that  the  length 
of  time  required  to  complete  the  work  would  depend  upon  the  weather 
and  the  number  of  teams  obtainable,  and  that  he  believed  it  would 
be  completed  within  60  days.  He  also  stated  that  favorable  weather 
was  some  30  days  later  that  year  than  usual.  From  that  time  on,  and 
tmtil  its  completion,  there  was  no  serious  or  well-grounded  complaint 
with  respect  to  the  progress  of  the  work. 

Notes  aggregating,  with  mtere^,  $72,225.10,  were  to  fall  due  May 
1,  1912,  and  there  was  an  interview  between  Horowitz  and  the  de- 
fendant on  April  29th  concerning  them.  With  respect  to  this  and 
other  interviews  and  matters  there  was  a  serious  conflict  between  the 
testimony  of  Horowitz  and  that  of  the  defendant  The  learned  trial 
court  accepted  the  testimony  of  the  defendant,  and  as  it  was  a  ques* 
tion  "of  veracity,  with  but  little  or  no  evidence  corroborating  either, 
and  both  were  interested,  an  appellate  court  would  not  be  warranted  in 
holding  that  the  trial  court  erred  in  so  doing.  We  therefore  accept  the 
testimony  of  the  defendant,  but  not  in  all  respects  the  construction 
(daced  thereon  by  the  trial  court. 

With  respect  to  that  interview  the  defendant  testified,  in  substance, 
that  Horowitz  called  at  his  office,  and  he  stated  to  Horowitz  that  the 
cost  of  the  work  down  to  that  time  had  very  materially  exceeded  $60,- 
000,  which  was  a  revised  estimate  made  by  a  representative  of  the 
payee  in  December,  1911,  and  that  he  objected  to  paying  the  notes  fall- 
ing due  May  1st,  in  view  of  the  excessive  cost,  and  owing  to  the 
delay  in  completing  the  work,  and  that  he  was  unwilling  to  pay  them 
without  some  investigation  on  his  own  account  "with  reference  to  the 
correctness  of  the  situation"-;  that  Horowitz  expressed  confidence 
that  Morton  had  given  the  work  every  possible  attention,  that  the  cost 
was  no  more  than  it  should  he,  and  that  the  increased  cost  was  due 
largely  to  weather  conditions  and  to  the  additional  work  ordered  by 
the  engineers;   that  he  thereupon  stated  that  he  had  no  information 
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from  his  own  rq)resentativc  with  respect  thereto,  and  that  he  "wanted 
to  write  Mr.  Whiting  and  get  some  information*' ;  that  Horowitz  then 
sugested  that  he  pay  the  notes  down  to  $50,000,  and  "renew  them  for 
$50,000  until  November  1st,  and  that  in  the  meantime  he  could  make 
whatever  investigation  and  inquiry  he  cared  to  make*'  to  satisfy  him- 
self that  what  Horowitz  had  continually  said  to  htm  was  correct ;  that 
he  then  asked  Horowitz,  "What  about  the  balance?  Is  there  any  as- 
surance, is  there  any  indication,  what  I  am  to  meet  there?"  and  that 
Horowitz  said.  "Let  whatever  balance  there  is,  let  that — make  your 
notes  payable  November  1st,  so  that  in  llie  meantime  the  work  will  be 
completed,  and  then,  if  there  is  an3rthing  wrong,  it  will  be  corrected ;" 
that  Horowitz  assured  him  that  the  work  would  cost  him  infinitely 
less  by  the  payee  doing  it  than  if  any  one  else  had  done  it,  whereupon 
he  said,  "Well,  I  am  willing  to  do  that ;  I  am  willing  to  pay  you  down 
to  $50,000,  and  then  in  the  meantime  I  will  give  you  these  notes,  but 
there  must  he  some  adjustment  between  now  and  November  1st,  and 
hnd  out  exactly  what  is  right ;"  that  Horowitz  replied,  "That  is  per- 
fectly satisfactory  to  me ;  I  will  find  out  what  the  amount  is,  so  that 
we  can  figure  it  out"  The  figures  representing  the  amount  necessary 
to  reduce  the  indebtedness  to  $50,000  were  furnished,  and  on  April 
30,  1912,  defendant  inclosed  a  check  to  Horowitz  for  $22,225.10  and 
a  note  for  $50,000,  payable  on  or  before  six  months  from  May  1,  1912, 
"account  my  notes  and  obligation  held  by  you  in  re  North  Laramie 
Land  Company,"  and  requested  that  Horowitz  return  the  other  notes. 
The  other  notes  were  returned  to  the  defendant  shortly  thereafter, 
and  he  testified  that  he  had  previously  received  notice  from  the  plain- 
tiff with  respect  to  them,  and  that,  oh  receiving  them,  he  noticed  that 
they  had  been  discounted  by  the  plaintiff. 

This  is  the  only  testimony  in  support  of  the  supplemental  findings, 
to  which  reference  has  been  made,  with  respect  to  any  agreement  or 
understanding  between  the  defendant  and  the  payee  at  the  time  the 
note  for  $50,000  was  given  on  May  1,  1912.  There  is  no  other  tes- 
timony or  evidence  bearing  on  the  question  as  to  whether  the  note 
then  given,  or  the  notes  thereafter  given  on  vouchers  subsequently  sub- 
mitted by  the  payee,  were  to  be  held  by  or  to  be  negotiated  by  the 
payee.  Defendant  continued  to  give  notes  on  vouchers  submitted  for 
the  completion  of  the  work.  The  aggregate  of  the  vouchers,  plus  the 
5  per  cent,  which  the  payee  was  to  receive  as  compensation,  was 
$121,504'.56.  Defendant  retained  the  vouchers  as  received,  and  never 
forwarded  any  of  them  to  Whiting  or  to  Shelbume  to  check  up,  or  for 
information,  until  the  25th  of  June,  1912,  when  they  aggregated  $100,- 
143.27. 

The  fiirst  complaint  by  Whiting  with  respect  to  extravagance  or  neg- 
ligence in  the  performance  of  the  work  was  a  telegram  on  May  17, 
1912,  in  answer  to  a  telegram  from  the  defendant,  referring  to  the 
fact  that  the  work  had  then  cost  over  $83,000,  and  that  the  payee 
claimed  that  the  increase  in  the  cost  was  due  to  extra  work  constantly 
ordered  by  Whiting.  In  that  telegram  Whiting  stated  that  the  con- 
tractor was  constantly  exceeding  its  own  estimate  by  50  per  cent,  and 
that  there  was  lack  of  economy  and  proper  handling  of  men,  and  he 
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suggested  that  the  contract  be  terminated,  and  stated  that  he  could 
take  charge  of  the  plint  and  equipment  and  proceed  with  work,  em-, 
ploying  the  payee's  concrete  foreman  as  superintendent,  and  save  the 
defendant  time  and  money,  and  that  it  was  impossible  for  him  to  reg- 
ulate the  cost  under  the  present  management.  The  defendant  sent  a 
copy  of  Whiting's  telegram  to  Horowitz,  who  replied  on  May  21,  1912, 
that  in  his  opinion  Whiting's  statements  were  not  justified,  and  that 
he  thought  Whiting  had  made  too  low  an  estimate  and  was  attempt- 
ing to  place  the  blame  on  the  payee,  and  said  that  the  work  was  taken 
over  by  the  payee  as  an  accommodation  to  the  defendant,  and  that 
tltt  payee  was  quite  willing  to  relinquish  it,  and  expressed  the  hope 
that  the  defendant  would  act  on  Whiting's  recommendation.  The  work 
evidently  was  nearly  completed  at  that  time,  and  the  papee  was  con- 
tinued in  charge,  and  completed  it  to  the  entire  satisfaction  of  the 
defendant  with  respect  to  the  work  itself. 

On  the  31st  of  June,  1912,  Whiting  wrote  O'Neill,  of  the  land  com- 
pany, criticizing  the  work  that  was  being  done  by  the  payee,  and  com- 
plaining of  negligence  and  incompetency  on  the  part  of  the  superin- 
tendent of  the  payee,  and  stating  that  he  had  complained  to  Morton 
and  to  the  superintendent  with  respect  to  the  cost  of  the  work ;  hut 
as  a  witness  he  admitted  that  he  had  made  no  such  complaint  to  them. 
On  the  23d  of  July,  1912,  Horowitz  wrote  the  defendant  asking  for 
a  check  or  note  for  vouchers  aggr^ating  $35,150.04  that  had  been  ren- 
dered, and  thereafter  there  was  an  interview  between  the  defendant 
and  Horowitz  with  respect  thereto.  The  defendant  testified  that  he 
then  informed  Horowitz  that  he  was  not  disposed  to  give  any  more 
notes ;  that  he  had  been  informed,  through  Whiting,  that  Morton  was 
not  on  the  job  between  December  and  the  end  of  May,  although  he  had 
been  assured  by  Horowitz  that  Morton  would  give  it  his  attention,  and 
he  took  the  position  that  the  matter  should  remain  for  adjustment, 
and  that  a  proper  investigation  should  be  made,  as  he  suggested  when 
the  note  of  May  1st  was  given;  that  Horowitz  replied  that  his  finance 
committee  was  criticizing  him  for  not  getting  the  notes  for  expendi- 
tures that  had  been  made  a  month  or  two  months  before,  and  said, 
*'It  is  not  necessary  to  withhold  the  notes;  my  understanding  with 
you  is  that  the  matter  shall  be  investigated  and  adjusted,  and  it  will 
save  me  adverse  criticism  if  you  will  give  me  the  notes;"  and  that  he 
replied,  "Very  well,  I  will  do  so."    Horowitz  denied  that  conversation. 

The  notes  were  inclosed  to  Horowitz  by  the  defendant,  With  a  let- 
ter, dated  August  2,  1912,  containing  no  reference  to  the  reservation 
with  respect  to  adjustment,  but  merely  stating  that  they  covered  the 
last  two  statements,  which  were  being  sent  to  Whiting  for  review. 
According  to  the  testimony  of  the  defendant,  there  was  an  interview 
between  him  and  Horowitz  in  Chicago  early  in  September,  1912. 
With  respect  to  that  interview  he  testified  that  he  was  desirous  of 
taking  up  the  matter  of  Jthe  adjustment  of  their  account,  because  he 
expected  to  be  very  much"  occupied  with  personal  matters  between  then 
and  the  1st  of  November;  that  he  informed  Horowitz  that  the  oppor- 
tunity for  making  the  necessary  investigation  had  not  been  sufficient, 
and  Horowitz  agreed  to  that  on  the  ground  that  the  men  who  worked  on 
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the  job  had  become  scattered;  that  he  told  Horowitz  that  he  was  un- 
willing to  make  any  payment  on  the  notes  until  after  the  subject  had 
been  fully  and  entirely  investigated,  and  every  effort  made  to  make 
an  adjustment  based  upon  the  results  of  the  investigation;  that  Hor- 
owitz asked  what  he  suggested,  and  that  he  said  that  sufficient  time 
should  be  given  to  get  the  information,  and  that  the  charges  were 
serious,  and  that  Horowitz  should  be  as  much  interested  as  he  in 
having  an  investigation  complete  and  satisfactory;  and  that  to  this 
Horowitz  assented,  and  said  that  he  wanted  the  defendant  to  be  sat- 
isfied that  he  had  not  been  imposed  upon,  and  that  the  complaint 
made  to  him  by  Whiting  had  been  grossly  exaggerated,  and  he  asked 
what  the  defendant  would  suggest  doing ;  that  the  defendant  replied 
that  the  notes  ought  to  be  renewed  for  a  sufficient  length  of  time  to 
permit  the  investigation  and  adjustment,  whereupon  Horowitz  said 
that  the  matter  of  the  defendant's  contract,  claims,  and  complaints 
had  been  the  subject  of  discussion  in  the  finance  committee  of  the 
payee,  and' that  the  committee  had  charged  him  with  showing  favorit- 
ism to  the  defendant  through  friendship,  but  that  he  insisted  that  the 
renewal  of  the  notes  which  he  had  agreed  to  should  be  made,  so 
tha^  the  investigation  could  be  conducted :  thjit  he  told  Horowitz  that 
he  thought  the  renewal  ought  to  be  for  a  year,  to  afford  ample  oppor- 
tunity for  the  investigation,  and  for  the  adjustment  after  the  result 
of  the  investigation;  that  Horowitz  replied  that  it  would  be  difficult 
for  him  to  persuade  the  committee  to  allow  such  a  renewal,  but  that 
he  felt  the  defendant  ought  to  have  every  opportunity  to  satisfy  him- 
self with  respect  to  the  facts,  and  that  he  would  renew  the  notes  for 
one  year;  that  he  then  said: 

•*0f  course,  Mr.  Horowitz,  yon  must  underatand  tHese  varlouB  claims  and 
complaints  I  liave  made,  and  whatever  defenses  I  have  to  tliese  notes,  are 
reserved,  so  that  they  can  be  tiie  subject  of  adjustment  when  the  renewal 
period  is  up." 

He  did  not  testify  that  Horowitz  made  any  reply,  but  he  says  they 
both  agreed  to  expedite  the  investigation,  so  that  abundant  time  would 
be  left  for  adjustment.  Horowitz  admitted  an  interview  with  the  de- 
fendant at  about  that  time,  but  denied  that  there  was  any  discussion 
with  respect  to  the  notes,  and  said  that  at  the  interview  the  defendant 
claimed  to  have  discovered  evidence  of  irregularity  and  extravagance, 
and  that  he  asked  for  the  facts,  and  assured  the  defendant,  if  there 
was  anything  wrong  with  respect  to  the  expenditures  made  by  the 
payee,  the  payee  would  suflFer  the  consequences,  and  not  require  the 
defendant  to  sustain  the  loss.  Horowitz  contemplated  going  to  Europe 
in  the  fall  of  1912,  and  did  not  expect  to  return  until  after  November 
1st,  when  the  notes  were  to  fall  due.  He  sailed  on  the  3d  of  October, 
1912,  and  did  not  return  until  between  the  15th  and  20th  of  Novem- 
ber of  that  year.  The  day  before  he  sailed  there  was  an  interview  be- 
tween him  and  the  defendant.  At  that  time  there  was  a  balance  of 
over  $200,000  due  from  the  defendant  and  Graham  to  the  payee  on 
account  of  the  Chicago  contract,  and  the  defendant  executed  for  him- 
self and  Graham  four  notes,  for  $50,000  each,  therefor. 

The  defendant  testified  with  respect  to  that  interview  that,  while 
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receipts  for  the  pa3rments  evidenced  by  the  notes  were  being  written 
out,  he  asked  Horowitz  if  he  had  disposed  of  the  renewal  of  the  Uva 
notes  during  his  absence,  and  that  Horowitz  replied,  in  substance, 
that  he  had,  but  that  he  had  had  great  difficulty  in  getting  it  through 
the  finance  committee,  and  that  they  insisted  that  he  was  altogether 
too  friendly  in  giving  the  defendant  the  renewals,  but  that  he  insisted 
that  the  defendant  should  have  whatever  time  was  necessary  to  make 
a  complete  investigation  and  reach  an  adjustment,  and  that  they  finally 
agreed  to  it ;  that  Horowitz  asked  about  the  interest,  and  that  •he 
replied  by  asking  what  Horowitz  would  do  with  reference  to  the 
notes,  if  he  were  going  to  be  away,  and  that  Horowitz  answered  that 
he  would  give  instructions  to  Mr.  Pond,  the  treasurer  of  the  payee, 
to  exchange  the  existing  notes  for  the  renewal  notes  on  the  1st  of 
November;  that  Horowitz  again  asked  with  respect  to  the  interest, 
to  which  he  replied  that  it  would  be  practically  impossible  to  pay  the 
interest,  because  "the  amount  that  is  to  be  payable  on  these  notes  is 
not  ascertained,"  and  thAt  the  amounts  could  not  be  fixed  until  the 
"adjustment  is  reached,"  and  that  therefore  there  could  be  no  interest 
paid  "at  this  time,"  and  that  he  offered  to  give  a  note  for  the  inter- 
est, payable  on  demand,  which  could  be  adjusted  the  same  time  the 
principal  was  taken  up  for  final  adjustment. 

The  defendant  also  testified  that  the  defenses  which  he  referred  to 
in  his  testimony  consisted  of  the  investigation  and  adjustment  of  the 
amount  to  be  paid  by  him.  Horowitz  testified  that  the  first  reference 
to  the  renewal  of  the  notes  falHng  due  on  November  1,  1912,  was  at 
this  interview,. and  that,  when  the  defendant  requested  a  renewal  for 
a  year,  he  objected,  sa3ring  that  the  investigation  would  not  require 
a  year,  and  did  not  involve  the  whole  amount,  and  that  the  defendant 
agreed  that  he  would  take  up  the  notes  sooner,  if  the  investigation 
was  finished,  but  that  he  wanted  the  investigation  completed. 

There  was  evidence  of  negligence  on  the  part  of  the  payee's  super- 
intendent with  respect  to  the  work,  and  of  his  incompetency,  which, 
however,  was  not  known  to  the  payee  at  the  time ;  and  the  evidence 
shows  dishonesty  on  the  part  of  the  payee's  cashier  on  the  job,  through 
which  several  items,  relatively  small,  however,  were  included  in  the 
vouchers  which  were  not  prc^erly  chargeable  to  the  work,  but  this 
was  not  known  to  the  payee  until  long  after  the  work  was  completed. 
T}«  learned  trial  court  held  that  the  evidence  tending  to  impeach  the 
vouchers  upon  which  the  original  notes  were  given  was  sufficient  to 
require  the  plaintiff  to  bear  the  burden  of  showing  to  what  extent  the 
vouchers  were  correct.  The  plaintiff  failed  to  bear  that  burden,  and 
the  court  determined  the  amount  to  be  deducted  from  the  notes  in 
suit  by  determining  what  the  work  should  have  cost,  if  it  had  been 
skillfully  and  honestly  performed.  The  learned  counsel  for  the  ap- 
pellant contends  that  the  nature  and  extent  of  the  evidence  tending 
to  impeach  the  vouchers  was  not  sufficient  to  constitute  a  prima  facie 
impeachment  of  all  the  vouchers,  and  that  it  did  not  warrant  the  ruling 
to  that  effect  made  by  the  trial  court ;  but,  in  the  view  I  take  of  the 
case,  it  is  unnecessary  to  consider  or  to  decide  whether  that  ruling  was 
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right,  or  whether  the  theory  on  which  that  issue  was  decided  was 
correct,  for  I  deem  it  an  immaterial  issue  herein. 

The  plaintiff  was  the  principal,  but  not  the  sole,  banker  of  the  payee 
of  the  notes,  and  since  March  9,  1903,  it  has  been  represented  on  the 
board  of  directors  of  the  payee  by  Mr.  Kelsey,  its  president,  and  Mr. 
Stanley,  its  second  vice  president,  treasurer,  and  the  manager  of  its 
banking  department,  and  by  three  others,  forming  a  majority  of  the 
board.  Kelsey  was  also  cnairman  of  the  payee's  finance  committee, 
which  had  general  charge  of  the  contracts  to  be  taken  by  the  payee 
and  of  its  finances.  Stanley  was  also  a  member  of  the  finance  com- 
mittee, and  was  one  of  the  two  members  of  the  auditing  committee  of 
the  payee.  It  is  unnecessary  at  this  point  further  to  consider  the  re- 
lations between  the  plaintiff  and  the  payee  of  the  notes,  for  the  trial 
court  properly  found  that  they  remained  separate  and  distinct  corpo- 
rations and  that  the  payee  was  hot  a  subsidiary  of  the  plaintiff. 

The  latter  part  of  October,  1912,  Pond,  the  treasurer  of  the  payee, 
informed  Kelsey,  the  chairman  of  its  finance  committee,  that  he  had 
notes  of  the  defendant  about  to  fall  due,  and  that  Horowitz  had  agreed 
to  take  renewal  notes  for  a  year  therefor.  Kelsey  informed  him 
that,  since  Horowitz  was  absent,  the  only  thing  to  do  was  to  take  the 
renewal  notes.  Thereupon  the  renewal  notes,  which  had  been  made  by 
the  defendant  and  4eft  with  his  secretary  for  delivery,  were  procured 
and  delivered  to  the  treasurer  of  the  payee.  A  few  days  thereafter  a 
demand  note  of  the  defendant  for  the  interest  on  the  notes  due  Novem- 
ber 1st  was  likewise  received  from  him  by  the  payee.  That  note  was 
paid  by  him  on  May  2,  1913,  by  check  inclosed  with  a  letter  stating 
that  it  was  without  prejudice  or  waiver  of  any  rights  or  claims  the 
maker  had  against  the  notes  then  held  by  the  payee,  and  that  any 
such  rights  or  claims  "on  any  account  in  connection  with  the  con- 
tract" for  the  construction  work  were  expressly  reserved.  The  de- 
fendant's notes  due  November  1,  1912,  in  so  far  as  they  had  been 
discounted  by  the  plaintiff,  were  taken  up  by  the  payee's  check  given 
that  day  to  the  plaintiff  for  $63,406.38.  They  were  retained  by  the 
payee  for  a  few  days,  and  returned  to  the  defendant  on  receiving  from 
him,  as  already  stated,  the  notes  in  suit. 

The  payee  was  not  in  need  of  funds  at  the  time  it  received  from 
the  defendant  the  notes  in  suit,  but  early  in  December  thereafter 
it  became  necessary  for  it  to  discount  some  paper.  The  treasurer 
of  the  payee  spoke  to  Mr.  Stanley  of  having  these  notes,  and  of  the 
necessity  for  discounting  some  paper  within  a  few  days,  and  said 
he  intended  to  speak  to  Horowitz  about  it,  and  Mr.  Stanley  approved. 
The  treasurer  then  spoke  to  Horowitz,  who  directed  that  he  have 
the  notes  discounted.  A  few  days  later,  and  on  December  7,  1912, 
the  treasurer  of  the  payee  took  the  notes  to  the  plaintiff  and  there 
informed  Stanley,  its  treasurer,  that  they  were  the  notes  he  had  spo- 
ken to  him  a  few  days  before  about  having  discounted,  and  Stanley  an- 
swered, "All  right,"  and  directed  him  to  the  discount  clerk,  and  he 
informed  the  discount  clerk  that  Stanley  authorized  their  discount, 
and  they  were  thereupon  accepted  and  discounted.  The  testimony 
of  the  treasurer  of  the  payee  tends  to  show  that  he  informed  Stanley 
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on  the  first  occasion,  either  of  the  amount  of  the  notes  or  about  the 
amount  that  was  needed,  but  that  nothing  was  said  as  to  whose  notes 
they  were,  and  that  Stanley  on  neither  occasion  examined  them. 
When  they  became  due,  no  adjustment  had  been  made  between  the 
defendant  and  the  payee.  The  defendant  refused  to  pay  them,  and 
the  payee  likewise  refused  to  pay  them,  and  suggested  to  the  plaintiff 
that  it  bring  an  action  thereon,  which  it  did. 

Accepting  the  testimony  of  the  defendant,  as  did  the  trial  court, 
I  am  of  opinion  that  the  fair  inference  to  be  drawn  therefrom,  and 
the  effect  thereof,  is  only  that  the  amount  payable  on  the  notes  was 
subject  to  deduction  according  to  any  adjustment  arrived  at  between 
the  parties  with  respect  to  the  defendant's  claim  that  the  charges  for 
the  cost  of  the  work,  and  for  which  he  gave  the  notes  originally, 
were  excessive.  It  is  perfectly  clear,  I  think,  that  the  notes  were 
unconditionally  delivered,  and  the  evidence  of  the  defendant  with 
respect  thereto  only  shows  a  condition  subsequent,  which,  being  in- 
consistent with  and  contradictory  of  the  terms  of  the  notes,  could 
not  be  proved  by  parol  evidence,  and  did  not  constitute  a  defense 
thereto.  Jamestown  Business  College  Association  v.  Allen,  172  N. 
Y.  291,  64  N.  E.  952,  92  Am.  St.  Rep.  740;  Smith  v.  Dotterwich,  200 
N.  Y.  299,  93  N.  E.  985,  33  L.  R.  A.  (N.  S.)  892;  Grannis  v.  Stevens, 
157  App.  Div.  561,  142  N.  Y.  Supp.  835,  affirmed  216  N.  Y.  583, 
111  N.  E.  263;  Nash  v.  Weidenfeld,  41  App.  Div.  511,  58  N.  Y.  Supp. 
609,  affirmed  166  N.  Y.  612,  59  N.  E.  1127;  Copans  v.  Dougan  et  al., 
217  N.  Y.  695,  112  N.  E.  1056,  reversing  158  App.  Div.  896,  142  N. 
Y.  Supp.  1113,  on  the  dissenting  opinion  of  Burr,  J. ;  Pratt  &  Whitney 
Co.  V.  Pneumatic  Tool  Co.,  50  App.  Div.  369,  63  N.  Y.  Supp.  1062, 
^rmed  on  opinion  below  166  N.  Y.  588,  59  N.  E.  1129;  Smith  v. 
Hedges,  89  Misc.  Rep.  183,  152  N.  Y.  Supp.  95,  affirmed  170  App. 
Div.  349,  155  N.  Y.  Supp.  934,  affirmed  222  N.  Y.  701,  119  N.  E. 
1077;  Rice  v.  Grange,  131  N.  Y.  149,  30  N.  E.  46;  Tradesmen's 
Nat.  Bank  v.  Curtis  et  al.,  167  N.  Y.  194,  60  N.  E.  429,  52  L.  R  A. 
430. 

In  Copans  v.  Dougan  et  al.,  supra,  the  action  was  on  a  note  against 
the  indorser,  and  the  answer  admitted  the  making  and  the  indorsement 
of  the  note,  and  alleged  that  it  was  made  to  secure  the  defendant 
Cronk  for  $200,  on  account  of  the  purchase  price  of  a  house  and 
lot  which  he  had  sold  to  the  maker,  who  had  purchased  goods  for  him 
and  guaranteed  the  account,  and  it  was  verbally  agreed  by  all  parties 
to  the  instrument  that  Cronk  should  hold  the  note,  and  that  when  it 
fell  due,  if  he  was  still  liable  on  his  guaranty,  the  amount  of  such 
liability  should  be  deducted  from  the  note.  The  plaintiff  was  present 
when  the  agreement  was  made,  and  was  fully  informed  with  respect 
thereto,  and  therefore  was  not  a  bona  fide  holder  in  due  course.  When 
the  note  became  due,  Cronk  owed  on  account  of  the  purchases  guaran- 
teed by  the  maker  more  than  the  amount  of  the  note.  Justice  Burr, 
on  whose  dissenting  opinion  the  decision  of  the  Appellate  Division  was 
reversed,  wrote,  and  Justice  Thomas  concurred  with  him,  holding  that 
by  the  pleadings,  which  were  in  precisely  the  same  condition,  so  far 
as  this  point  is  concerned,  as  those  in  the  case  at  bar,  the  absolute 
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making  and  delivery  of  the  note  was  admitted,  and  that,  if  that  were 
doubtful,  the  defendant  pleaded  and  attempted  to  prove  that,  if  at 
the  maturity  of  the  note  the  payee  was  indebted  to  the  maker,  such 
indebtedness  should  be  offset  against  the  note,  which  could  not  be  done 
even  between  the  original  parties. 

In  Pratt  &  Whitney  Co.  v.  Pneumatic  Tool  Co.,  supra,  it  was  point- 
edly held  that  only  conditions  attaching  to  .the  delivery  of  a  note  which 
go  to  its  existence  as  a  contract  may  be  shown  by  parol,  and  that 
no  conditions  which  concede  the  existence  of  the  contract  and  tend 
to  vary  its  terms  may  be  shown  in  defense,  unless  properly  pleaded 
as  a  counterclaim,  where  a  counterclaim  is  available.  There,  as  here, 
the  making  and  the  delivery  of  the  note  were  admitted,  and  the  de- 
fendant pleaded,  as  a  defense  only,  that  it  was  given  for  work  and 
material,  and  that  it  was  agreed  that  the  giving  of  the  note  should  be 
without  prejudice  to  the  right  of  the  defendant  to  have  the  proper 
deductions  made  in  the  amount  of  the  bills  theretofore  rendered,  and 
that  the  defendant  should  not  be  compelled  to  pay  until  such  adjust- 
ment was  made,  and  then  only  so  much  of  the  note  as  represented  the 
actual  amount  of  the  cost  to  the  plaintiff  for  work  and  material.  Evi- 
dence of  these  facts  was  given  in  the  defense  of  the  action,  but  it  was 
held  that  neither  the  defense  pleaded  nor  the  evidence  given  thereun- 
der showed  that  the  note  was  delivered  conditionally  and  was  not  to 
become  a  contract,  or  a.  failure  of  consideration,  but  at  most  showed 
an  offset  which  could  only  be  availed  of  by  counterclaim. 

In  Smith  v.  Hedgjes,  supra,  on  the  facts  as  stated  in  the  Court  of 
Appeals  memorandum  of  affirmance,  it  was  held  that  in  an  action  on 
a  note,  brought  by  an  assignee  after  maturity,  an  answer  to  the  action 
on  the  note  given  in  part  payment  for  construction  work  pleading  ^ 
failure  of  consideration,  in  that  the  work  for  which  the  note  was  g^ven 
was  not  performed,  was  properly  stricken  out  as  pleading  no  defense, 
as  was  also  a  defense  that  the  maker  stated  when  he  gave  the  note 
that  it  was  for  the  accommodation  of  the  payee  only,  and  that  he  did 
not  admit  that  any  amount  was  due  or  owing  to  the  payee,  and  that 
if  the  work  was  not  completed  at  the  maturity  of  the  note  he  would 
not  pay  it,  as  was  also  a  defense  that  he  made  the  note  relying  on  the 
false  and  fraudulent  representations  of  the  payee  that  it  could  and 
would  complete  the  work  within  10  days. 

In  the  case  at  bar  there  was  ample  consideration  for  the  giving  of 
the  original  notes,  in  that  the  giving  thereof  was  required  by  the  con- 
tract, and  the  renewal  notes  rested  on  the  same  consideration,  for  they 
were  given  in  payment  of  the  former  notes,  which  were  surrendered, 
and  on  the  further  consideration  of  the  extension  of  the  time  of  the 
payment  of  the  indebtedness,  or,  in  view  of  the  evidence  most  favor- 
able to  defendant,  for  such  amount  thereof,  as  might  be  found  on  the 
adjustment  to  be  due  and  owing  from  him,  and  on  Horowitz's  agree- 
ment to  make  such  an  adjustment. 

There  can  be  no  doubt  but  that,  as  between  the  original  parties,  the 
payee  of  those  notes  became  a  holder  for  value,  for  they  were  given 
in  payment  of  former  notes,  which  were  then  surrendered  to  the  maker. 
Kelso  V.  Ellis,  224  N.  Y.  528,  121  N,  E.  364;   section  51.  Negotiable 
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Instruments  Law;  McKinney's.  notes  and  citations  to  the  section  in 
his  Ann.  Consol.  Laws  of  N.  Y. ;  and  Birdseye's  notes  and  citations 
in  Cummings  &  Gilbe;rt's  Consol.  Laws  of  N.  Y.  vol.  5  (2d  Ed.)  p. 
5450.  If  the  action  were  by  the  payee  on  the  original  notes.  I  think 
the  defendant  could  not  defend  on  the  theory  of  partial  failure  of 
consideration,  which  is  the  only  possible  defense  pleaded  here,  predi- 
cated on  the  fact  that  the  payee  had  breached  its  contract  to  furnish 
true  and  honest  vouchers  or  had  overcharged  for  the  work,  for  the 
defendant  agreed  to  give  the  notes  on  the  presentation  of  the  vouchers 
and  its  agreement  to  perform  and  its  performance  of  the  work  con- 
stituted the  consideration  for  his  agreement  to  give  the  notes;  but, 
of  course,  in  that  case  the  defendant  could  have  interposed  a  counter- 
claim based  on  the  excessive  or  unauthorized  charges.  Gillespie  v.  Tor- 
rance, 25  N.  Y.  306,  82  Am.  Dec.  355 ;  Pratt  &  Whitney  Co.  v.  Pneu- 
matic Tool  Co.,  50  App.  Div.  369,  63  N.  Y.  Supp..  1062,  affirmed  166 
N.  Y.  588,  59  N.  E.  1129;  Manufacturers'  Nat.  Bank  v.  Russell,  6 
Hun.  375 ;  Rice  v.  Grange,  131  N.  Y.  149,  30  N.  E.  46. 

Surely  the  renewal  notes  were  not  open  to  defenses  which  could  not 
have  been  interposed  to  the  original  notes,  for  the  agreement  between 
the  defendant  and  Horowitz  with  respect  to  the  renewal  notes  did  not 
enlarge  the  rights  of  the  defendant ;  and,  moreover,  here  there  were 
additional  considerations  for  the  renewal  notes,  consisting  of  Horo- 
witz's agreement  to  make  a  proper  adjustment  with  the  defendant, 
which  he  has  not  breached,  for  so  far  as  appears  there  was  an  honest 
effort  to  reach  an  agreement,  but  w^ithout  success,  and  there  was  also 
the  extension  of  the  time  of  pavment.  O'Brien  v.  Fleckenstein,  180 
N.  Y.  350,  73  N.  E.  30,  105  Am.  St.  Rep.  768;  Emerson  v.  Sheffer,  113 
App.  Div.  19,  98  N.  Y.  Supp.  1057;  Milius  v.  Kauffmann,  104  App. 
Div.  442,  93  N.  Y.  Supp.  669;  McCormick  Harvester  Mach.  Co.  v 
Yoeman,  26  Ind.  App.  415,  59  N.  E.  1069;  Rice  v.  Grange,  supra.  Or- 
dinarily, a  renewal  note,  where  the  note  of  which  it  is  a  renewal  is  re- 
tained, is  merely  a  continuation  of  the  original  note;  but  where,  as 
here,  the  original  notes  are  given  up  on  the  execution  and  delivery  of 
the  renewal  notes,  the  renewal  notes  are  taken  for  value,  for  they  are 
taken  in  payment  of  the  old  notes.  Twelfth  Ward  Bank  v.  Samuels, 
71  App.  Div.  168,  75  N.  Y.  Supp.  561,  affirmed  Same  v.  Schauffler,  176 
N.  Y.  593,  68  N.  E.  1125;  Hayward  v.  Empire  State  Sugar  Co.,  105 
App.  Div.  21,  93  N.  Y.  Supp.  449,  affirmed  191  N.  Y.  536,  84  N.  E. 
1114;  Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521 ;  First  Nat.  Bank  v. 
Weston,  25  App.  Div.  414,  49  N.  Y.  Supp.  542. 

But  if  the  defense  pleaded,  in  so  far  as  it  has  been  proved,  would 
have  constituted  a  good  defense  as  between  the  original  parties,  >yith- 
out  being  pleaded  as  a  counterclaim,  on  the  theory  that  it  shows  a 
partial  failure  of  consideration,  it  is  not  available  as  a  defense  in  this 
action,  brought  by  the  bank,  which  discounted  the  notes  for  full  value 
before  maturity,  and,  I  think,  became  a  holder  in  due  course,  without 
notice  of  any  infirmity  in  the  notes,  or  of  ^the  facts  upon  which  the 
defense  is  predicated. 

There  is  no  evidence  of  express  notice  to  the  plaintiff  that  the  de- 
fendant claimed  to  have  any  defense  to  the  original  notes,  or  to  the. 
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renewal  notes,  including  those  on  which  the  action  is  brought.  The 
only  theory  on  which  it  is  claimed  that  the  plaintiff  is  chargeable  with 
notice  of  any  such  defense  is  on  account  of  the  relationship  between 
the  plaintiff  and  the  payee.  All  of  the  testimony  and  evidence  in  the 
case  that  was  competent  as  against  the  plaintiff  is  to  the  effect  that  its 
representatives,  who  were  talcing  part  in  the  management  of  the  affairs 
of  the  payee,  had  no  notice  or  Siowledge  of  any  of  the  material  facts 
on  which  the  defendant  predicates  his  defense.  The  only  claim  is  that 
the  plaintiff's  representatives  were  in  a  position  to  acquire  knowledge 
of  these  facts,  and  that  it  was  their  duty  to  inquire,  or  that  it  may  be 
inferred  that  Horowitz  communicated  to  the  finance  committee  of  the 
payee  his  interview  and  understanding  with  the  defendant.  But  such 
an  inference  would  be  unwarranted,  in  view  of  the  fact  that  the  testi- 
mony of  Horowitz  and  of  all  the  plaintiff's  representatives  who  were 
connected  with  the  payee  is  to  the  contrary,  and  it  is  the  only  evidence 
in  the  case  on  the  subject. 

The  notice  or  knowledge  acquired  by  an  agent  which  is  imputable 
to  his  principal  is  limited  to  notice  to  or  knowledge  acquired  by  him 
while  acting  for  his  principal,  or  which,  if  acquired  while  representing 
another  principal,  is  in  his  mind  when  so  acting,  and  when  the  agent 
has  no  private  purpose  of  his  own  to  influence  him  in  refraining  from 
making  disclosure  to  his  principal,  or  from  acting  for  the  protection 
of  his  principal  with  respect  thereto.  Constant  et  al.  v.  Univ.  of 
Rochester,  HI  N.  Y.  604,  19  N.  E.  631,  2  L.  R.  A.  734,  7  Am.  St.  Rep. 
769 ;  McCutcheon  v.  Dittman,  164  N.  Y.  355,  58  N.  E.  97 ;  Comey  v. 
Harris,  133  App.  Div.  686,  118  N.  Y.  Supp.  244,  affirmed  200  N.  Y. 
534,  93  N.  E.  1118;  Cragie  v.  Hadley,  99  N.  Y.  131,  1  N.  E.  537,  52 
Km:  Rep.  9;  Holden  v.  New  York  &  Erie  Bank  et  al.,  72  N.  Y.  286; 
Crooks  V.  People's  Nat.  Bank,  72  App.  Div.  331,  76  N.  Y.  Supp.  92, 
495;  N,  Y.  Assets  Realization  Co.  v.  Pforzheimer,  158  App.  Div.  700, 
143  N.  Y.  Supp.  898;  Republic  Life  Ins.  Co.  v.  Hudson  Trust  Co.,  130 
App.  Div.  618,  115  N.  Y.  Supp.  503,  affirmed  198  N.  Y.  590,  92  N.  E- 
1100;  C.  N.  Bank  v.  Clark  et  al.,  139  N.  Y.  307,  34  N.  E.  908,  36 
Am.  St.  Rep.  705 ;  Logan  v.  Fidelity  Phenix  Fire  Ins.  Co.,  161  App. 
Div.  404,  146  N.  Y.  Supp.  678,  affirmed  220  N.  Y.  688,  116  N.  E.  1058. 

It  does  not  appear  that  the  plaintiff  was  under  any  obligation  to 
discount  any  or  all  the  notes  the  payee  might  desire  to  have  discounted, 
or  to  discount  the  notes  of  the  defendant.  It  was,  through  represent- 
atives, exercising  a  financial  supervision  over  the  business  of  the 
payee,  to  protect  it  with  respect  to  credit  it  had  extended  or  might  ex- 
tend to  the  payee.  In  other  words,  it  was  exercising  this  supervision 
for  its  own  protection  only,  and  not  for  the  benefit  of  the  defendant  or 
others  dealing  with  the  payee,  and  it  appears  that  discounts  were  ob- 
tained by  the  payee  from  other  banking  institutions  from  time  to  time. 
The  payee,  in  making  and  performing  contracts,  was  acting  for  itself, 
and  not  as  agent  of  the  plaintiff,  which  through  its  representatives  ex- 
ercised such  restraint  and  control  over  the  business  of  Ae  payee  as 
was  deemed  necessary  for  its  own  protection.  Therefore,  I  think  the 
plaintiff  was  not  even  chargeable  with  all  notice  and  knowledge  of  the 
payee's  business  as  the  same  was  from  time  to  time  transacted,  but 
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only  such  as  bore  upon  any  credit  which  the  payee  might  apply  to  it 
for. 

I  a^ree  with  the  learned  trial  court  that  the,  representatives  of  the 
plaintiff  had  notice  and  knowledge  that  this  contract  had  been  made  by 
the  payee,  and  that  the  work  was  being  performed  by  it,  and  that  notes 
were  being  given  by  the  defendant  to  the  payee  under  the  contract, 
long  prior  to  the  time  when,  according  to  the  testimony  of  some  of 
them  given  on  the  trial,  they  first  acquired  knowledge  thereof;  but 
that  has  no  material  bearing  on  the  points  upon  which  the  decision  of 
the  issues  depends.  The  plaintiff  is  not  chargeable  with  knowledge 
of  the  interview  between  the  president  of  the  payee  and  Horowitz. 
Knowledge  of  any  agreement  made  by  Horowitz  in  procuring  the  re- 
newal notes  would,  of  course,  be  chargeable  to  the  payee,  which  was 
his  principal ;  but  there  is  no  evidence  that  he  communicated  the  facts 
to  the  finance  committee  of  the  payee,  on  which  the  plaintiff  had  rep- 
resentation, or  to  any  of  its  representatives.  There  is  merely  his  state- 
ment to  defendant  that  he  did ;  but  he  did  not  represent  the  plaintiff, 
and  his  admissions  or  declarations  are  not  binding  upon  it,  and  all  the 
testimony  in  the  case  shows  that  he  did  not  so  communicate  it  to  the 
finance  committee,  and  there  is  no  evidence,  competent  as  against  the 
plaintiff,  that  he  did.  If  the  plaintiff,  in  the  circumstances,  were 
chargeable  with  knowledge  of  all  the  records  of  the  payee,  notice  of 
this  verbal  agreement  between  Horowitz  and  its  president  could  not 
be  imputed  to  it,  for  that  agreement  was  in  no  manner  made  a  matter 
of  record. 

The  plaintiff's  representatives  on  the  finance  committee  and  on  the 
auditine  committee  of  the  payee  had  knowledge  of  this  contract,  and 
doubtless,  through  them,  notice  that  the  notes  were  given  with  respect 
to  the  contract  work  was  imputable  to  the  plaintiff ;  but  upon  no  theory 
of  the  evidence  was  notice  or  knowledge  that  the  defendant  claimed  or 
had  or  reserved  any  defense  to  these  notes,  in  whole  or  in  part, 
brought  home  to  any  of  the  plaintiff's  representatives  in  the  manage- 
ment of  the  affairs  of  the  payee,  and  therefore  there  is  no  basis  for 
imputing  such  notice  or  knowledge  to  Stanley,  who,  as  treasurer  of  the 
plaintiff,  authorized  the  discount  of  these  notes  by  it,  or  for  charging 
the  plaintiff  with  notice  or  knowledge  of  the  conversations  between  the 
defendant  and  Horowitz  with  respect  to  the  giving  of  the  renewal 
notes,  or  any  of  the  notes  of  which  they  were  renewals.  There  is  no 
evidence  of  notice  or  knowledge  to  the  plaintiff's  representatives,  in 
the  management  of  the  affairs  of  the  payee,  of  any  of  the  correspon- 
dence or  interviews  showing  or  tending  to  show  that  the  defendant 
claimed  to  have  a  defense  in  whole  or  in  part  to  any  of  the  notes  given 
to  the  payee,  or  a  claim  for  a  deduction  of  any  amount  from  the  vouch- 
ers purporting  to  represent  the  cost  of  the  work  plus  the  payee's  com- 
missions. The  record  evidence  with  respect  thereto  was  kept  by  Horo- 
witz, personally,  and  was  not  seen  by,  or  known  to,  or  available  to  the 
plaintiff's  representatives;  but  if  they  would  have  been  entitled  to 
see  it,  had  they  insisted  on  seeing  it,  I  think  that  it  is  quite  clear  that 
the  plaintiff  is  only  chargeable  with  such  notice  and  knowledge  as  its 
representatives  actually  had. 


Digitized  by 


Google 


876  182  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

The  plaintitf's  representatives  may  have  been  negligent  with  re- 
spect to  the  performance  of  their  duty  toward  it  in  supervising  the  af- 
fairs of  the  payee ;  but  the  plaintiff  owed  no  duty  to  the  defendant, 
and  its  representatives  in  the  management  of  the  payee  were  under  no 
oblifijation  to  the  defendant,  to  investigate  or  inquire  with  respect  to 
his  interviews  or  negotiations  or  correspondence  with  Horowitz.  The 
defendant  acquired  no  right  under  the  agreement  between  the  plaintiff 
and  the  payee  with  respect  to  supervision  or  financial  control.  That 
agreement  the  plaintiff  made  solely  for  its  own  protection.  It  had  the 
same  right  as  any  one  else  to  discount  these  notes,  and  owed  the  de- 
fendant no  duty  of  inquiry  with  respect  thereto.  The  uncontroverted 
evidence  shows  that  it  had  no  notice  or  knowledge  that  these  renewal 
notes  were  not  what  they  purported  to  be,  or  that  they  were  subject 
to  any  adjustment  or  deduction  between  the  defendant  and  the  payee, 
or  that  there  was  any  implied  agreement  between  them  that  they  were 
not  to  be  negotiated.  The  plaintiff,  through  its  representatives,  is 
chargeable  with  knowledge  or  notice  that  the  notes  were  renewal  notes 
in  connection  with  the  contract  work,  but  not  with  any  verbal  arrange- 
ment between  the  defendant  and  Horowitz  with  respect  thereto. 

A  bank  need  not  be  suspicious  of  its  customers,  and  may  assume, 
when  they  present  papers  for  discount,  that  they  are  acting  in  good 
faith  and  within  their  lawful  rights.  Am.  Ex.  Nat.  Bank  v.  N.  Y. 
Belting  &  P.  Co.,  148  N.  Y.  698,  43  N.  E.  168.  Therefore  the  title 
of  the  plaintiff  is  to  be  tested,  not  by  its  diligence  or  negligence  in  mak- 
ing mquiries,  but  bv  its  honesty  and  good  faith,  and  if  it  had  nd  ac- 
tual notice  of  any  infirmity  in  the  notes  or  defect  in  the  title  of  the 
payee,  and  acted  in  good  faith,  even  though  it  acted  negligently  and 
omitted  to  make  inquiries  which  a  prudent  man  would  have  made,  its 
title  is  unimpeachable.  Cheever  v.  Pittsburg  S.  &  L.  R.  Co.,  150  N.  Y. 
59,  44  N.  E.  701,  34  L.  R.  A,  69,  55  Am.  St.  Rep.  646;  Carlisle  v. 
Norris,  215  N.  Y.  401-415,  109  N.  E.  564,  Ann.  Cas.  1917A,  429.  If 
the  defense  pleaded  be  a  partial  failure  of  consideration,  the  burden 
was  on  the  defendant,  not  only  of  showing  the  partial  failurue  of  con- 
sideration, but  that  plaintiff  was  not  a  holder  in  due  course  (Broderick 
&  Bascom  Rope  Co.  v.  McGrath,  81  Misc.  Rep.  199,  142  N.  Y.  Supp. 
497;  Abramson  v.  Steele,  176  App.  Div.  865,  163  N.  Y.  Supp.  827; 
Greenhall  v.  Davis,  190  App.  Div.  632,  180  N.  Y.  Supp.  525  [1st  Dept., 
decided  Feb.  4,  1920]  ;  sections  54,  91,  94,  95,  96  and  97  [Nego- 
tiable Instruments  Law  (Consol.  Laws,  c.  38)]),  and  that  he  failed 
to  do. 

The  defendant,  being  a  capable,  experienced  lawyer,  and  know- 
ing that  the  payee  had  negotiated  his  former  notes,  must  have  known 
that  it  would  likely,  or,  at  least,  that  it  might,  negotiate  the  notes  in 
question.  He  could  have  protected  himself  by  not  giving  negotiable 
notes,  or  by  exacting  an  agreement  that  the  notes  were  not  to  become 
obligations  until  the  matters  in  difference  were  adjusted,  and  then  only 
to  the  extent  of  the  balance  found  to  be  due  and  owing  by  him.  The 
payee  was  financially  responsible,  and  it  is  perfectly  evident  that  he 
gave  all  the  notes,  intending  that  they  should  be  negotiable  instruments, 
and,  if  negotiated,  that  he  would  look  to  the  payee  to  take  them  up 


Digitized  by 


Google 


Sup.  Ct.)  TITLE  GUABANTEE  A  TBUST   CO.  V.  PAM  877 

(182  N.T.S.) 

if  the  matters  of  difference  between  them  were  not  adjusted  in  the 
interim.  The  fair  and  reasonable  construction  of  his  testimony  is,  I 
think,  that  in  giving  the  notes  he  reserved  his  clain^s  against  the  payee. 
If  he  had  not  so  reserved  them,  it  might  have  been  claimed  that  he 
had  waived  them.  That,  in  my  opinion,  is  all  that  he  intended  to 
guard  against.  He  could  have  taken  up  the  notes  at  maturity,  when 
he  found  that  they  had  been  negotiated,  and  could  then  have  brought 
action  against  the  payee  for  the  difference  between  what  he  had  paid 
for  the  work  and  the  amount  with  which  he  should  have  been  charged 
therefor.  He  knew  that  the  payee  insisted  upon  having  the  notes  to 
reimburse  it  for  its  disbursements  under  the  contract,  and  he  knew 
that  the  only  manner  in  which  it  could  obtain  reimbursement  by  the 
notes  was  by  discounting  them  pending  the  adjustment  of  his  claims 
for  reductions  in  the  charges  for  the  work. 

This  construction  of  the  defendant's  testimony  brings  the  case  with- 
in the  authority  of  Pratt  &  Whitney  Co.  v.  Pneumatic  Tool  Co.,.  su- 
pra, and  also  within  the  authority  of  Tradesmen's  National  Bank  v. 
Curtis  et  al.,  167  N.  Y.  194,  60  N.  E.  429,  52  L.  R.  A.  430,  where  a 
time  draft  for  coal  to  be  delivered  was  accepted  on  the  agreement  of 
the  drawer  to  deliver  the  coal  before  the  draft  became  payable,  and 
to  take  up  the  draft  if  the  coal  should  not  be  so  dfelivered.  The  plain- 
tiff, with  full  knowledge  of  the  agreement,  discounted  the  draft  with- 
out knowledge  th'at  the  drawer  had  failed  to  deliver  the  coal.  It  was 
held  that  the  plaintiff  could  recover,  and  that  the  drawer's  promise  to 
deliver  the  coal  was  a  suflBcient  consideration  for  the  draft,  even 
though  he  failed  to  perform  the  agreement,  and  that  the  prior  dis- 
count by  the  drawer  of  like  drafts,  which  was  known  to  the  acceptor, 
was  sufficient  to  show  that  he  knew  that  it  might  be  negotiated.  To 
the  same  effect  is  Davis  v.  McCready,  17  N.  Y.  230,  72  Am.  Dec.  461, 
where  an  accepted  time  draft  for  work  to' be  performed,  discounted 
by  plaintiff  before  maturity  with  knowledge  that  it  was  given  under 
an  executory  contract  for  work  to  be  performed,  but  without  knowl- 
edge of  a  breach  of  the  contract,  was  held  enforceable;  and  it  was 
also  held  that  the  plaintiff  was  under  no  obligation  to  inquire  with 
respect  to  the  performance  of  the  work,  even  though  such  inquiry 
would  have  disclosed  that  the  contract  had  been  breached  before  the 
draft  was  discounted,  and  that  the  acceptor  must  be  deemed  to  have 
relied  on  the  agreement  for  performance  for  his  indemnity. 

I  deem  it  very  doubtful  whether  the  judgment  could  be  sustained 
on  the  findings  as  made ;  but  I  think  several  findings  are  based  on  an 
erroneous  construction  of  the  testimony  of'  the  defendant.  I  am  of 
opinion,  therefore,  that  the  judgment  should  be  reversed,  with  costs  to 
the  appellant,  and  the  findings  of  fact  and  conclusions  of  law  incon- 
sistent with  these  views  should  be  reversed,  and  that  the  findings 
with  respect  to  the  cost  of  the  performance  of  the  contract  work 
should  be  reversed  as  immaterial,  and  findings  and.  conclusions  in  ac- 
cordance herewith  made,  and  awarding  judgment  in  favor  of  the  plain- 
tiff for  the  entire  amount  of  the  notes,  together  with  mterest  thereon, 
and  costs. 
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L.  B.  LUNCH  &  RESTAURANT  CO^  Inc.,  v.  ZUSBIAN  el  al. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department.    June  24,  1920.) 

Corporations  •e=»458— Offer  to  transfer  stock  of  seller  corporation  held  a 
breach  of  contract  to  deliver  bill  of  sale  to  its  property. 

Seller  of  restaurant,  with  llxtures,  etc.,  under  contract  requiring  delivery 
of  bill  of  sale  on  certain  date,  could  not  recover  for  buyer's  refusal  to 
consummate  the  sale,  on  the  seller's  offer  of  the  stock  of  Its  corporation 
as  a  performance  of  the  contract ;  the  offer  to  transfer  the  stock  being  a 
breach  of  the  seller's  contract  to  deliver  the  bill  of  sale. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis~ 
trict. 

Action  by  the  L.  R.  Lunch  &  Restaurant  Company,  Incorporated,, 
against  George  M.  Zusman  and  another.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial,  defendants  appeal.  Reversed,  complaint  dismissed^ 
and  new  trial  of  defendants'  counterclaim  granted. 

Argued  June  term,  1920,  before  BTjUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Reuben  Dorfman,  of  New  York  City,  for  appellants. 
Kunstler  &  Cohen  (George  Cohen,  of  New  York  City,  on  the  brief),, 
for  respondent. 

PER  CURIAM.  The  plaintiff  agreed  in  writing  to  sell  to  the  de- 
fendants— 

•*the  restaurant,  fixtures,  and  all  other  things  contained  In  the  restaurant  and 
business  aforementioned,  together  with  the  lease  to  said  premises,  for  the  sum 
of  ($27,000)  twenty-seven  thousand  dollars,  to  be  paid  in  the  following  man- 
ner: Six  hundred  ($(>00)  dollars  at  the  time  of  execution  of  these  presents," 
etc.  "It  is  further  agreed  by  and  between  the  partii^  hereto  that  the  bill  of 
sale  shall  be  delivered  by  the  parties  of  the  second  part  on  or  about  Saturday, 
the  2l8t  day  of  February,  1920,"  etc. 

The  defendants  made  the  initial  payment  of  $600  as  required  by  the 
contract  of  sale.  When  the  parties  met  to  close  the  sale,  the  plain- 
tiff offered  the  stock  of  its  corporation  to  defendants  as  a  perform- 
ance of  the  contract.  The  defendants  asked  permission  to  examine 
the  minutes  and  other  records  of  the  plaintiff  corporation,  and  on  the 
following  day  rejected  the  offer.  At  the  end  of  tlie  case,  upon  mo- 
tion, the  court  directed  a  verdict  in  favor  of  plaintiff  for  the  full 
amount  claimed,  and  also  dismissed  defendants'  counterclaim.  This 
was  error.  The  offer  of  plaintiff  to  transfer  its  certificate  of  stock 
was  a  breach  of  its  agreement.  That  being  the  sole  evidence  of  its 
attempted  performance,  the  complaint  should  have  been  dismissed.  It 
follows,  of  course,  that  defendants  should  have  been  permitted  to 
prove  by  way  of  counterclaim  any  damages  they  suffered  by  reasoa 
of  plaintiff's  breach. 

The  judgment  is  reversed,  with  costs  to.  appellant,  and  complaint 
dismissed,  with  costs,  and  new  trial  granted  of  the  counterclaim. 

^=s»For  other  cases  see  same  topic  A  KEY- NUMBER  in  all  Key-Numbered  Dlsests  &  Indexes 
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UNITED  STEEL  &  METAL  CORPORATION  t.  CATEVENIS.      ^ 

(Supreme  Ck)iirt»  Appellate  Term,  First  Department.    June  16,  1920.) 

1.  Customs  and  usages  ^=»17— Custom  Inadmissible  to  vary  terms  of  sale  con- 

tract. 

In  seller's  action  for  buyer's  breach  In  refusing  to  accept  200  cases 
coke  tin  plate,  where  defendant's  evidence  tended  to  show  that  the  goods 
tendered  contained  a  large  proportion  of  defective  plates,  evidence  offered 
by  plaintiff  to  the  effect  that  there  was  a  custom  in  the  trade  that  "a  box 
of  primes"  might  contain  10  per  cent,  of  "wasters,"  namely,  sheets  of  second 
and  defective  quality,  was  incompetent  to  vary  the  express  terms  of  the 
contract,  which  provided  that  each  case  should  consist  of  "112  sheets, 
primes." 

2.  Appeal  and  error  ^=»281  (8) --General  objection  to  ofidenee  sufficient,  where 

evidence  In  any  event  Incompetent. 

A  general  objection  to  evidence,  which  was  admitted  over  such  objec- 
tion, was  sufficient  to  warrant  a  reversal,  where  the  testimony  was  in  any 
event  incompetent. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  United  Steel  &  Metal  Corporation  against  Crist  E. 
Catevenis,  sued  as  Charles  E.  Catevenis.  From  a  judgment  for  plain- 
tiff, entered  upon  the  verdict  of  a  jury,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Prince  &  Nathan,  of  New  York  City  (Sidney  J.  Loeb,  of  New  York 
City,  of  counsel),  for  appellant 

Goldman  &  linger,  of  New  Yoric  City  (William  F.  Ungcr,  of  New 
York  City,  and  Samuel  Rubin,  of  Brooklyn,  of  counsel),  for  re- 
spondent 

BIJUR,  J.  This  is  an  action  for  damages  for  breach  of  contract 
on  the  part  of  defendant  in  refusing  to  accept  and  pay  for  certain- 
goods  alleged  by  plaintiff  to  have  been  sold  by  it.  On  December  4, 
1918,  defendant  wrote  plaintiff  a  letter,  requesting  piatntiff  to  enter 
defendant's  order  for  200  cases  coke  tin  plate  as  below: 

"100  cases  14x20-112  sheets  primes,  107  lbs.  each  case,  at  $10.15  per  case. 
100  cases  20x28-56  sheets  primes,  107  lbs.  each  case,  at  $10.15  per  case" 

— and  specifying  some  additional  details.  On  December  6th  plaintiff 
wrote  to  defendant,  thanking  him  for  the  order,  and  informing  him 
that  the  same  had  been  entered  "on  conditions  as  stipulated  l^low  and 
printed  on  the  back  of  this  sheet."  The  conditions  referrea  to  cov- 
ered some  five  printed  pages  of  the  record  on  appeal  and  were  entirely 
apart  from  and  beyond  anything  that  had  even  been  suggested  by 
the  defendant. 

Had  the  record  stopped  there,  it  would  be  quite  clear  on  familiar 
principles  that  the  minds  of  the  parties  had  not  met,  and  that  there- 
fore'no  contract  was  established.  On  December  lOth,  however,  the 
defendant  wrote  to  the  plaintiff : 

••We  have  your  aclcnowledgment  of  December  6th  •  •  •  for  the  order 
which  we  placed  with  you  on  December  4th  for  200  cases,"  etc. 

^s»For  otttr  casM  see  tame  topic  ft  KBY-NTJMBBR  In  all  Key-Numbered  DigesU  &  Indezee 
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From  this  letter,  and  the  subsequent  correspondence  of  the  parties, 
admitted  without  objection,  it  is  quite  evident  that  defendant  accepted 
the  two  letters  as  constituting  the  contract  and  conceded  the  addi- 
tional terms  proposed  by  the  plaintiff. 

[1,2]  Plaintiff  offered  evidence,  which  was  admitted  over  the  gen- 
eral objection  of  defendant,  to  the  effect  that  there  was  a  custom  in 
the  trade  that  "a  box  of  primes"  might  contain  10  per  cent,  of 
"wasters,"  namely,  sheets  of  second  and  defective  quality.  I  think 
it  quite  clear  that  this  testimony  was  incompetent  to  vary  the  express 
and  unambiguous  terms  of  the  contract,  to  wit,  that  each  case  should 
consist  of  "112  sheets  primes."  Hopper  v.  Sage,  112  N.  Y.  530,  535, 
20  N.  E.  350,  8  Am.  St.  Rep.  771.  The  responde^t  recognizes  the 
seriousness  of  this  point  and  endeavors  to  meet  it  by  the  claim  that  the 
contract  calls  for  only  "200  cases";  but  that  description  is  taken 
from  the  plaintiff's  letter  of  December  6th,  and  not  from  defendant's 
of  December  4th,  which  reads,  "112  sheets  primes  *  *  *  each 
case,"  and  which,  by  the  very  premise  of  the  existence  of  a  contract, 
was  part  of  the  whole  agreement.  The  objection  taken  by  defendant 
to  the  admission  of  this  evidence,  and  its  consequent  submission  to  the 
jury,  though  general,  is  sufficient  to  warrant  a  reversal  of  the  judg- 
ment, because  the  testimony  was  in  any  event  incompetent.  Tooley 
V.  Bacon,  70  N.  Y.  34,  37. 

There  was  ample  testimony  to  the  effect  that  the  goods  tendered 
to  defendant  contained  a  large  proportion  of  defective  plates.  The 
question  of  the  existence  of  the  "custom"  referred  to  was  an  int^ral 
and  necessarily  vital  factor  in  the  jury's  verdict. 

The  judgment  must  therefore  be  reversed,  and  new  trial  granted^ 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


WOODRUFF  V.  BENESCH  el  aL 

(Supreme  Ocmrt,  Appellate  Term,  First  Department.    Jnne  16,  1920.) 

Evidence  ^=s»148— Speaker  over  telephane  ktontlHable  by  totce  and  discDSBkin 
of  persMial  affairs. 

To  render  testimony  of  a  telephone  conversation  competent,  the  witness 
may  Identify  the  speaker  by  his  voice,  and  also  by  the  manner  in  which 
he  discussed  intimate  details  of  personal  bntdness  affairs. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Actioft  by  Stanley  R.  Woodruff  against  Adolph  Benesch  and  an- 
other, copartners,  etc.  From  a  judgment  for  plaintiff,  rendered  on  the 
verdict  of  a  jury,  defendants  appeal.  Reversed,  and  new  trial  or- 
dered. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Jesse  S.  Epstein,  of  New  York  City  (Arthur  J.  Brothers,  of  New 
York  City,  of  counsel),  for  appellants. 

Chester  Mayer,  of  New  York  City  (Edward  U.  Roth,  of  New  York 
City,  of  counsel),  for-  respondent. 

^=»For  other  catos  Bee  same  topic  it  KBY-NUMBBR  in  all  KeyNumlMered  Digests  A  Indexea 


Digitized  by 


Google 


•  Sup.  Ct.)  WOODRUFF  V.  BENB8CH  S81 

(182  N.Y.8.) 

DELEHANTY,  J.  The  vital  issue  herein  arises  out  of  a  purchase 
by  defendants  (stockbrokers)  for  plaintiffs  account  of  225  shares 
of  the  Penn- Virginia  Coal  &  Coke  Company.  The  plaintiff  claims 
that  such  purchase  was  unauthorized;  defendants  contending  that 
plaintiff's  order  to  purchase  said  stock  was  given  by  him  over  the 
phone  to  one  Thompson,  their  New  York  office  manager.  To  prove 
this  defendant  called  as  a  witness  the  said  Thompson,  who  was  in- 
terrogated and  answered  as  follows : 

"Q.  Do  you  know  Dr.  Woodruff,  the  plaintiff  In  this  case?  A.  No,  sir;  not 
until  this  mordng.    J  nerer  met  him  untU  this  morning. 

"Q.  Did  yon  eTer  have  any  telephone  conversation  with  Dr.  Woodruff?  A. 
I  did. 

**Q.  How  do  you  know  that  you  were  speaking  to  Dr.  Woodruff  on  the  tele- 

ghone?  A.  By  having  talked  with  him  several  times  on  familiar  subjects  of 
Is  account ;  matters  that  he  would  and  I  would  know  more  intimately  than 
anybody  else. 

**Q.  Well,  on  or  about  November  21,  1918,  did  you  phone  to  Dr.  Woodruff  at 
his  home?    A.  On  November  20th  1  telephoned  him. 

"Q.  And  did  some  one  answer  the  wire?    A.  Yes,  sir. 

•Q.  And  what  did  they  say  as  to  their  Identity?  A.  They  said,  'This  is  Dr. 
Woodruff.* 

"g.  Have  you  heard  the  plaintiff's  testimony  to-day?    A.  I  have. 

"Q.  And  do  you  recall  the  voice  over  the  telephone,  as  compared  with  his 
voice  to-day?    A.  I  do. 

**Q.  And  are  they  the  same  voice?    A.  They  are. 

"Q.  Now  will  you  tell  us  what  conversation  you  had  with  Dr.  Woodruff  on 
November  20,  1918? 

"Mr.  Mayer :  I  object  to  the  testimony,  on  the  ground  that  it  Is  Incompetent, 
and  an  Improper  Identification." 

The  objection  was  sustained  and  excepted  to.  The  intent  of  this 
proof  was  to  establi^  that  in  this  conversation  plaintiff  had  instructed 
Thompson  to  sell  certain  other  shares  of  stock  held  by  defendants  in 
plaintiff's  account,  and  with  the  proceeds  thereof  to  purchase  the 
Penn- Virginia  Coal  &  Coke  Company  stock  referred  to.  As  this  oflfer 
of  testimony  went  to  the  very  crux  of  the  case,  it  is  quite  apparent 
that,  if  improperly  excluded,  a  reversible  error  has  been  committed. 
Chamberlayne,  in  his  work  on  Evidence,  at  page  174c,  states  the  gen- 
eral rule  regarding  the  admissibility  of  telephone  conversations  as  fol- 
lows : 

"A  witness  who  testifies  to  a  conversation  conducted  by  means  of  a  tele- 
phone may  properly  identify  the  speaker  at  the  other  end  by  means  of  his 
voice.  IdenUflcation  need  not,  however,  take  place  in  this  way.  The  person  in 
question  may  be  entirely  unacquainted  with  the  voice  of  the  one  to  whom  he 
is  speaking.  The  identification  may  come  later.  A  conversation  by  telephone 
is  admissible  in  evidence,  when  from  all  the  circumstances  the  identity  of  the 
person  answering  tiie  telephone  is  established  with  reasonable  certainty  and 
recognition  of  the  voice  or  Identity  by  admission  of  the  person  Is  not  neces- 
sarily required.  The  fact  that  communication  is  being  held  with  a  person's 
office  or  place  of  business  has  an  Important  bearing  In  this  respect,  as  tending 
to  show  that  the  person  answering  was  the  man  In  charge  of  the  business 
there  being  conducted  or  authorized  to  represent  the  latter." 

This  rule  has  been  followed  in  this  state  in  the  recent  case  of  Mankes 

v.  Fishman  (3d  Dept.)  163  App.  Div.  789,  149  N.  Y.  Supp.  228,  which 

holds  that  one  who*  has  held  a  conversation  by  telephone  with  another, 

stated  to  have  been  defendant  cannot  testify,  as  to  what  that  person 
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said,  unless  he  recognized  his  voice,  or  his  identity  has  been  establish- 
ed with  reasonable  certainty  by  other  evidence.  Not  only  did  the  wit- 
ness Thompson  identify  the  voice  of  plaintiff,  after  heainng  his  testi- 
mony herein,  as  to  the  voice  of  the  individual  who  conversed  with 
him  on  the  telephone  on  November  20,  1918,  but  also  recognized 
his  identity  from  the  manner  in  which  he  then  and  on  previous 
occasions  on  the  phone  had  discussed  the  intimate  details  of  his  stock 
account  with  defendants  herein.  In  People  v.  StroUo,  191  N.  Y.  43, 
83  N.  E.  573,  the  court  directly  passed  upon  the  point  here  discussed. 
There  the  witness  could  not  identify  the  party's  voice  at  the  time  of 
the  telephone  conversation,  but  met  him  later,  and  at  the  trial  testified 
that  the  voice  which  came  over  the  telephone  was  the  voice  of  defend- 
ant. The  court  held  that,  while  the  testimony  was  weak  as  to  weight, 
it  was  not  incompetent.  Testing  the  proof  submitted  by  the  rule  and 
authorities  cited,  I  conclude  that  the  ruling  of  the  learned  court  in 
the  respect  named  was  erroneous  and  highly  prejudicial  to  the  rights 
of  defendant,  which  call  for  a  reversal  of  the  judgment  appealed 
from,  and  the  granting  of  a  new  trial.  With  costs  to  appellants  to 
abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


RICHARD  et  al.  v.  P.  FRANZ  &  CO.,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  24,  1020.) 

1.  Judgment  #=»255 — Covering  Items  not  proven  emnwoiis. 

A  Judgment  for  a  storage  charge  cannot  stand,  where  some  of  the 
particular  items  therein  through  inadvertence  were  not  proven  on  the 
trial. 
It.  Courts  <&»190  (9) --Reduction  of  judgment  of  Municipal  Court  by  excluding 
unproven  items  not  allowed,  where  record  too  inaccurate. 

If  the  inclusion  of  unproven  items  in  judgment  of  Municipal  Oourt  were 
the  only  appearing  error,  the  appellate  court  might  accept  the  respond- 
ent's offer  to  reduce  by  excluding  such  items ;  but  where  there  are  other 
errors,  this  defect  merely  emphasizes  the  inaccuracy  and  infirmity  of  the 
judgment. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Oscar  L.  Richard  and  others  against  P.  Franz  &  Co., 
Incorporated,  a  domestic  corporation.  Judgment  for  defendant  after 
a  trial  by  a  judge  without  a  jury,  and  plaintiffs  appeal.  Reversed, 
and  new  trial  granted. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

John  J.  Schwartz,  of  New  York  City  (David  Burr  Luckey,  of  New- 
York  City,  of  counsel),  for  appellants. 

Wolf  &  Falk,  of  New  York  City  (Alexander  Wolf,  of  New  York 
City,  of  counsel),  for  respondent. 

^sdFor  oUier  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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PER  CURIAM.  This  was  an  action  in  replevin  to  recover  posses- 
sion of  two  sections  of  a  bull  wheel  (part  of  a  derrick),  alleged  to  be 
wrongfully  detained  by  the  defendant,  with  whom  the  same  had  been 
stored.  The  defense  is,  in  substance,  that  the  goods  were  being  held 
by  defendant  to  protect  its  lien  for  storage,  amounting  to  $210.82,  and 
defendant  demanded  judgment  for  the  amount  of  its  lien,  which  was 
awarded  to  defendant. 

An  examination  of  the  record  indicates  that  originally  there  were 
four  sections,  apparently  constituting  two  btill  wheels,  Stored  with 
defendant,  and  tfiat  one  wheel  was  taken  away  by  plaintiffs  about  a 
month  after  the  storage  began.  It  is  not  clear  whether  the  storage 
charge  accrued  up  to  the  time  of  the  removal  was  paid  or  not,  though 
apparently  it  had  been.  It  also  appears  that  the  reasonable  storage 
charge  is  $7  per  month  per  section.  Even  as  to  this,  however,  there 
is  some  doubt  left  by  the  record,,  since  some  of  the  witnesses  speak 
interchangeably  of  sections  and  wheels. 

[1]  Respondent  in  his  brief  presents  a  calculation  to  the  effect  that 
a  total  storage  charge  of  $196  had  been  proved.  In  this,  however,  he 
fails  to  give  credit  for  the  previous  payment,  if  any.  Assuming, 
however,  that  "the  $196  is  correct,  he  exjdains  that  the  difference  be- 
tween that  sum  and  $210.86  "consisted  of  several  small  items  for 
labor  *  *  *  for  which  the  plaintiffs  were  liable."  The  particular 
items,  however,  through  inadvertence,  were  not  proven  upon  the  trial. 
But  a  judgment  cannot  be  sustained  upon  testimony  that  was  not 
offered.  ^ 

[2]  Were  that  the  only  error  appearing,  we  might  accept  the  re- 
spondent's offer  to  permit  a  reduction  of  the  judgment  to  $196,  with 
appropriate  costs ;  but  the  defect  in  this  respect  only  emphasizes  the 
inaccuracy  of  the  record  as  a  whole,  and  the  infirmity  of  Uie  resulting 
judgment 

Plaintiffs'  contention  is  that  they  made  a  tender  of  the  amount  said 
by  some  one  on  behalf  of  the  defendant  to  be  due  at  the  time  a  demand 
lor  the  articles  was  made.  In  this  respect,  also,  the  testimony  is  so 
confusing  and  inexact  as  to  be  incapable  of  precise  formulation,  or 
to  form  the  basis  of  any  legal  conclusion. 

Under  the  circiunstances,  therefore,  we  feel  that  the  judgment  must 
be  reversed,  and  new  trial  granted,  with  $30  costs  to  appellant  to 
abide  the  event 


GRIFFIN  ROOFING  CO.*  Inc.  v.  SEEMAN  et  al« 

(Supreme  Oourt,  Appellate  Term,  First  Department.    Jnne  24,  1920.) 

Courts  ^^190(8)— -Order  of  Municipal  Court  settibng  aside  verdict  presumed 
granted  on  exoeptiom  taken  at  trial. 

In  an  action  in  Municipal  Court  for  damages  to  a  motortruck,  where 
the  charge  was  fair,  and  not  excepted  to,  and  no  reason  is  shown  for 
setting  aside  the  yerdlct,  and  the  order  states  no  reason  therefor,  this 
court  is  hound  to  assume  tliat  the  order  was  granted  upon  the  excep- 
tions takto  upon  the  trial,  and,  where  there  were  none,  the  order  must  be 
reversed. 

^s»9or  other  cases  tee  s^e  topic  A  KE7-NUMBBR  in  ell  Key-Numbered  Dlgeets  &  Indexes 
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Appeal  from  Mianicipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Griffin  Roofing  Company,  Incorporated,  against  Joseph 
Seeman  and  others.  From  an  order  setting  aside  the  verdict  of  the 
jury  in  his  favor  for  the  sum  of  $250,  plaintiff  appeals.  Order  re- 
versed, and  verdict  reinstated. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Jacobson  &  Pollock,  of  New  York  City  (H.  Louis  Jacobson,  of  New 
York  City,  of  counsel),  for  appellant. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  respondents. 

DELEHANTY,  J.  The  action  was  brought  to  recover  damages 
done  to  plaintiff's  auto  truck,  caused  by  coUisioh  with  a  truck  driven 
by  defendant's  employe.  As  is  usual  in  such  cases,  each  side  charges 
the  other  with  negligence;  and  upon  this  point  nothing  but  a  ques- 
tion of  fact  was  involved.  A  careful  reading  of  the  testimony  leads 
to  but  one  conclusion,  and  that  is  that  the  jury  could  not  reasonably 
have  arrived  at  any  other  verdict  than  one  for  the  plaintiflF. 

The  respondent  claims  that  the  amount  of  damages  was  not  establish- 
ed by  proper  proof.  The  plaintiff's  entire  claim,  as  set  up  in  his  bill 
of  particulars,  aggregated  the  sum  of  $527.13;  but  it  appears  that  the 
plaintiff's  truck  was  completely  overhauled  after  the  accident,  and 
that  a  considerable  amount  of  repairs  charged  for  was  not  the  result  of 
the  collision.  It  was  shown,  however,  that  the  crank  case  ahd  crank 
shaft  were  broken,  the  chassis  and  front  axle  bent,  the  radiator  dam- 
aged, and  several  minor  injuries  done  to  the  truck,  which  were  di- 
rectly caused  by  the  accident,  and  the  reasonable  value  of  the  replace- 
ments and  repairs  for  these  injuries  equaled,  if  not  exceeded,  the  sum 
of  $250,  for  which  the  verdict  was  given. 

The  charge  to  the  jury  was  fair,  and  there  were  no  exceptions 
taken  thereto  by  the  defendant.  There  is  no  reascHi  shown  for  setting 
aside  the  verdict,  nor  does  the  order  state  any  reason,  and  in  such 
cases  this  court  is  bound  to  assume  that  the  order  was  granted  upon 
the  exceptions  taken  upon  the  trial,  and  in  this  case  there  were  none. 
This  alone  requires  the  reversal  of  the  order.  Badancs  v.  Feder  et 
al.,  47  Misc.  Rep.  91,  93  N.  Y.  Supp.  478;  John  C.  Wiarda  &  Co. 
V.  Ind.  Chem.  Co.,  162  N.  Y.  Supp.  158. 

Order  reversed,  with  $30  costs  to  the  appellant,  and  verdict  rein- 
stated.   All  concur. 
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KLASS  et  al.  t.  PH.  DAVIS  &  €0^  Ine. 

(Supreme  Court,  Appellate  Term,  Pirst  Department.    June  24,  1920.) 

L  Courts  <&»189  (14)  ^Municipal  Court  erred  tn  setting  aside  Terdiet  on  con- 
flicting oTidence. 

Where  the  testimony  was  conflicting,  and  verdict  was  not  against  the 
weight  of  the  evidence,  it  was  error  for  the  Municipal  Court  to  set  the 
verdict  aside. 
2.  Cooris  <&»19«  (8) —Assumed  tkat  verdict  was  set  aside  apon  exceptions 
talien  at  triaL 

Where  order  of  Municipal  Court  setting  aside  verdict  based  on  conflict- 
ing evidence  does  not  recite  grounds  for  setting  it  aside,  an  appellate 
cotart  is  obliged  to  assume  that  It  was  granted  upon  exceptions  taken  at 
the  trial;  and  where  no  exceptions  were  taken  at  trial,  order  must  be 
reversed. 

Appeal  from  Municipal  Court,  Borougli  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Caiman  Klass  and  Philip  Levenson  against  Ph.  Davis  & 
Co.,  Incorporated.  From  an  order  setting  aside  the  verdict  for  plain- 
tiffs and  granting  a  new  trial,  plaintiffs  appeal.  Order  reversed,  and 
verdict  reinstated. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and  WAG- 
NER, JJ. 

Jacob  M.  Lcibner,  of  New  York  City,  for  appellants. 

Herman  H.  Levy,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1,  2]  The  record  discloses  that  only  an  issue  of 
fact  was  involved  in  the  trial  of  this  case  in  the  court  below,  and  upon 
conflicting  testimony  and  under  a  proper  charge  the  jury  found  a  ver- 
dict in  favor  of  the  plaintiff.  The  verdict  was  not  against  the  weight 
of  the  evidence,  and  it  was  therefore  error  on  the  part  of  the  learned 
court  to  set  the  same  aside.  Furthermore,  since  the  order  appealed 
from  does  not  recite  the  grounds  for  setting  aside  the  verdict,  this  court 
is  obliged  to  assume  that  it  was  granted  upon  exceptions  taken  at  the 
trial.  Badanes  v.  Feder,  47  Misc.  Rep.  91,  93  N.  Y.  Supp.  478; 
Wiarda  v.  Ind.  Chem.  Co.,  162  N.  Y.  Supp.  158.  Since  there  are  no 
exceptions  appearing  in  the  record  which  relate  to  any  material  point, 
no  valid  argument  can  be  successfully  urged  to  sustain  the  action  of 
the  court  below. 

Order  reversed,  with  $30  costs,  and  verdict  reinstated. 


COHEN  et  al.  v.  NATIONAL  LADIBI^  SPECIALTY  CORPORATION. 

(Sapreme  Court,  Appellate  Term,  First  Department.    June  24,  1920.) 

1.  Courts  <&=»190  (6) —Appeal  from  Municipal  Court  will  be  dismissed,  where 
record  eontains  no  Judgment. 

Where  the  record  on  appeal  from  Municipal  Court  contains  no  judg- 
ment either  for  or  against  appellant,  but  merely  a  notice  of  appeal  pur- 
porting to  be  taken  from  a  described  judgment,  and  where  the  clerk  of 
the  coart  notified  appellaut^s  attorney  of  the  omission  the  day  the  return 
was  filed,  the  appeal  will  be  dismissed. 

^=9For  other  cases  see  same  topic  &  KBY- NUMBER  In  all  Key-Numbered  Digests  &  Indezee 
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3.  Conrte  <8»190<6)^Appdlanr8  duty  to  see  that  return  te  properly  made  on 
app^i  from  Municipal  Court. 
It  is  the  duty  of  the  appeUant,  on  appeal  from  Municipal  Oonrt,  to  see 

that  the  return  Is  correctly  made,  since  the  Appellate  Term  is  bound  by 
the  record  submitted.  ^ 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Joseph  Cohen  and  another  a^inst  the  National  Ladies' 
Specialty  Corporation.  Judgment  for  plaintiffs,  and  defendant  appeals. 
Appeal  dismissed. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Abraham  Rosenbluth,  of  New  York  City,  for  appellant 

D.  Robert  Kaplan,  of  New  York  City,  for  respondents, 

PER  CURIAM.  [1,2]  The  record  herein  contains  a  notice  of 
appeal  purporting  to  be  taken  from  a  judgment  entered  April  16,  1920, 
adjudging  that  the  plaintiff  recover  from  the  defendant  the  sum  of 
$223.  No  judgment  either  for  or  against  the  defendant  is  contained 
in  the  record,  and  the  appellant's  attorney  was  notified  of  this  omis- 
sion by  the  clerk  of  the  court  by  mail  on  May  20,  1920,  the  day  the 
return  was  filed.  It  is  the  duty  of  the  appellant  to  see  that  the  return 
is  correctly  made,  since  this  court  is  bound  by  the  record  submitted. 
Under  these  circumstances,  the  appeal  must  be  dismissed. 

Appeal  dismissed,  with  $10  costs. 


WEINHABT  T.  DOTZEI^ 

(Supreme  Court,  Appellate  Term,  First  Department.    June  24, 1920.) 

Brokers  ^=>56(3) — ^Broker,  who  tried  to  prevent  sale  to  purdiaser  lie  bad  in- 
troduced to  owner,  not  entitled  to  commission. 

Where  broker  introduced  purchaser  to  owner  of  store,  but  thereafter 
advised  purchaser  not  to  purchase  the  store,  spolse  about  another  store  he 
wanted  purchaser  to  buy,  and  induced  purchaser  to  declare  negotiations 
off,  he  was  not  the  procuring  cause  of,  and  was  not  entitled  to  commis- 
sion for,  owner's  sale  to  purchaser,  made  after  purchaser  had  four  weeks 
afterward  resumed  negotiations  directly  with  owner,  since  broker  did  not 
procure,  but  tried  his  best  to  preyent,  the  sale. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Wolfgan  Weinhart  against  Charles  M.  Dotzel.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and  WAG- 
NER, J  J. 

Charles  J.  Gerlich,  Jr.,  of  New  York  City,  for  appellant. 

Katz  &  Lrevy,  of  New  York  City  (William  J.  Wilson,  of  New  York 
City,  of  counsel),  for  respondent. 

^=:»For  other  cases  see  same  topic  &  KBY-NUMBBR  In  aU  Key-Numbered  Digests  a  Indexes 
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•  PER  CURIAM,  This  plaintiff  sued  the  defendant  for  broker's  com- 
missions  claimed  to  have  been  earned  by  him  in  procuring  the  sale 
of  the  defendant's  store  to  one  Wiscara. 

Plaintiff  had  introduced  Wiscara  to  the  defendant  about  the  5th  of 
December,  1919.  At  that  time  defendant's  terms  for  the  sale  of  the 
store  were  $2,000  down  payment  and  $1,500  to  be  paid  by  notes  or  a 
mortgage.  Wiscara  had  but  $1,500  cash,  and  during  the  negotiations 
It  seems  the  plaintiff  had  agreed  to  loan  Wiscara  $5(K)  to  make  out  the 
down  payment  asked  by  the  defendant.  Wiscara  telephoned  the  plain- 
tiff, asking  him  in  reference  to  the  loan,  and  plaintiff  not  only  refused 
to  loan  the  $500,  but  advised  Wiscara  not  to  purchase  the  store,  say- 
ing that  it  was  "no  good,  not  worth  the  price,"  and  also  told  him  that 
he  (plaintiff)  had  another  store  which  he  wanted  Wiscara  to  buy. 
All  negotiations  were  then  declared  off  by  Wiscara.  About  four  weeks 
afterwards,  Wiscara  resumed'  the  negotiations  with  the  defendant  di- 
rectly, and  finally  purchased  the  property. 

The  foregoing  testimony  was  not  disputed.  The  sale  of  the  prop- 
erty was  not  procured  through  the  efforts  of  the  plaintiff,  but  rather 
in  spite  of  them,  and  it  would  certainly  be  a  peculiar  situation  if  a 
broker  becomes  entitled  to  a  commission  for  a  sale  of  property  which 
he  tries  his  best  to  prevent 

Judgment  reversed,  with  $30  costs,  and  compbint  dismissed,  with 
costs. 


DURHAM  V.  STUYVESANT  INS.  CO.  OF  THE  CITY  OF  NEW  YORK. 

(Supreme  Court,  App^ate  Term,  First  Department    June  14,  ld20.) 

1.  Trial  ^=s>177— >A11  questions  for  court,  where  both  parties  ask  directed  ver- 
dict. 

Both  parties  asking  for  a  directed  verdict,  all  questions  of  law  and 
fact  are  for  the  court 

t.  Sales  «s»202(2,3)—Title  passes  where  reiialrenient  of  payment  on  do* 
livery  is  DHklifled  and  30-day  draft  accepted. 

Merchandise  was  owned  by  insured,  thousrb  be  did  not,  on  its  arrival, 
pay  by  sight  draft  against  bill  of  lading,  as  required  by  terms  of  sale ;  the 
goods  having  at  his  request  b^en  delivered  to  a  warehouseman,  and  the 
contract  being  modified  by  seller's  acoepting  in  payment  a  30-day  draft. 

3.  Appeal  and  error  <$=>997(8)*-FlncHng,  on  both  parties  asking  directed  ver^ 

diet,  held  condusive. 

The  court's  determination  of  a  question  of  fact,  on  both  parties  asking 
for  a  directed  verdict,  is  conclusive ;   there  being  evidence  to  sustain  it. 

4.  Insurance  ^='504-— Coinsurance  clause  unauthorized  by  new  standard  fire 

policy. 

A  coinsurance  clause  is  unauthorized  by  and  inconsistent  with  the 
contlitions  of  the  new  standard  form  of  fire  insurance  policy  provided  by 
Insurance  Law,  1 121,  as  added  by  Laws  1917,  c.  440,  |  8 ;  the  policy,  with- 
out the  clause,  providing  for  payment  of  a  loss  in  the  ratio  that  the  face 
amount  of  all  insurance  bears  to  the  amount  of  loss,  Irrespective  of  value 
of  the  property,  and  a  company's  liability  under  such  clause  being  deter- 
mined by  ratio  of  the  face  amount  of  total  insurance  to  value  of  the  prop- 
erty. 

<^S3»For  oth«r  ctaw  see  same  topio  a  KBTY-NUMBBR  In  aU  Key-Numbered  JDlgeeto  a  iBdeses 
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5.  Appeal  and  error  ^=»  1041  (3) -^Denial  of  motion  to  amend  Iiannle88>  where 
amendment  would  be  unavailing. 

Denial  of  motion  to  amend  answer  or  withdraw  a  juror  for  purpose  of 
moving  for  leave  to  amend  cannot  prejudice  defendant,  where  the  mat- 
ter, which  it  Is  the  avowed  purpose  to  show,  could  not  avail. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Theodore  Durham  against  the  Stuyvesant  Insurance  Com- 
pany of  the  City  of  New  York.  From  a  judgment  for  plaintiff,  on 
motions  by  both  parties  for  a  directed  verdict,  defendant  appeals.  Af- 
firmed. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Prentice  &  Townsend,  of  New  York  City  (Robert  Kelly  Prentice, 
of  New  York  City,  of  counsel),  for  appellant. 

Ellison,  Ellison  &  Fraser,  of  New  York  City  (William  B.  Ellison  and 
Bruce  Ellison,  both  of  New  York  City,  of  counsel),  for  respondent. 

FINCH,  J.  [1]  The  action  was  brought  upon  a  policy  of  fire  in- 
surance to  recover  damages  for  certain  flour  claimed  to  have  been 
covered  by  said  policy.  The  policy  is  known  as  a  floating  policy,  cov- 
ering merchandise  owned  by  the  insured  wherever  (with  certain  ex- 
ceptions) the  same  may  be  located.  The  appellant  here  seeks  to 
review  certain  questions  of  fact,  but  at  the  close  of  the  plaintiff's  case 
defendant  moved  for  a  directed  verdict,  and  it  was  then  expressly 
agreed,  and  in  fact  insisted  upon  by  defendant,  that  there  were  no 
questions  of  fact  or  evidence  in  support  thereof  to  be  passed  on,  where- 
upon the  plaintiff  also  moved  for  a  direction  of  a  verdict.  As  both 
asked  for  a  directed  verdict,  all  questions  of  law  and  fact  were  there- 
fore to  be  decided  bv  the  court,  and  these  were  resolved  in  favor  of 
the  plaintiff.  Trimble  v.  N.  Y.  C.  &  H.  R.,  162  N.  Y.  84,  56  N.  E. 
532,  48  L.  R.  A.  115;  Mullen  v.  Quinlan,  195  N.  Y.  109,  113,  87 
N.  E.  1078,  24  L.  R.  A.  (N.  S.)  511.  Only  two  questions  are  therefore 
presented  for  review :  First,  whether  the  plaintiff  owned  the  property 
in  question  at  the  time  it  was  destroyed ;  and,  second,  whether  the  co- 
insurance clause  of  the  policy  was  applicable,  in  which  latter  event 
the  defendant's  liability  would  be  reduced. 

[2,3.]  It  appears  that  plaintiff  purchased  flour  from  Youngblood, 
Incorporated.  Youngblood,  Incorporated,  procured  the  flour  to  be 
shipped  to  plaintiff ;  the  terms  of  sale  being  that  plaintiff  as  to  pay 
for  the  flour  on  its  arrival  by  a  sight  draft  against  the  bill  of  lading. 
When  the  flour  arrived,  plaintiff  was  unable  to  pay  for  the  same,  but 
wrote  Youngblood,  requesting  that  the  flour  be  placed  in  a  certain 
warehouse  for  his  account  and  at  his  expense,  and  payment  would  be 
made  in  a  few  days.  In  conformity  with  this  request  Youngblood  de- 
livered the  bill  of  lading  to  the  warehouseman,  who  obtained  the  flour, 
and  a  few  days  thereafter  plaintiff  delivered  to  Youngblood  his  trade 
acceptance,  dated  May  23,  1919,  payable  30  days  thereafter.  While 
under  the  original  contract  plaintiff  was  not  entitled  to  possession  of 
the  flour  until  the  payment  of  the  sight  draft,  it  is  clear  that  said 
contract  was  mutually  modified,  so  that  the  seller,  Youngblood,  ac- 
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cepted  payment  by  a  30-day  draft,  and  title  thereupon  vested  in  the 
plaintiff,  although  claim  might  be  urged  that  it  had  vested  earlier. 
Even  though  this  might  raise  a  question  of  fact,  which  I  believe  it  does; 
yet  the  trial  court  has  resolved  this  question  in  favor  of  the  pUin- 
tiff,  and  there  is  evidence  to  sustain  his  finding. 

[4]  The  coinsurance  clause  contained  in  the  policy  was  disregard- 
ed, apparently  upon  the  ground  that  it  was  illegal,  and  therefore  void, 
upon  which  theory  this  court  is  asked  to  sustain  the  judgment  in  that 
particular.  In  1917  the  Legislature,  by  amendment  to  section  121  of 
the  Insurance  Law  (Consol.  Laws,  c.  28),  provided  for  a  new  standard 
form  of  fire  insurance  policy,  and  said  amendment  also  provided 
that— 

*'So  other  or  different  provision,  agreemeDt,  condition  or  clause  shall  be  in 
any  manner  made  a  part  of  such  contract  or  policy  or  endorsed  thereon  or 
added  thereto  or  delivered  therewith,  except  as  follows,  to  wit :  ♦  ♦  ♦  3. 
The  extent  of  the  contribution  to  be  made  under  the  policy  in  case  of  loss  or 
damage.  4.  Any  other  matter  necessary  clearly  to  express  all  the  facts  and 
conditions  of  insurance  on  any  particular  risk:  Provided,  however,  that  no 
such  agreement  or  rider  shall  be  inconsistent  with  or  a  waiver  of  any  of  the 
conditions  or  provisions  of  the  standard  fire  insurance  policy  hereby  es- 
tablished.    •     •     ♦" 

There  was  in  the  standard  form  no  provision  made  for  a  coinsur- 
ance clause,  but  the  defendant  contends  that  the  same  is  authorized 
under  subdivisions  3  and  4,  above  quoted.  The  respondent,  on  the 
other  hand,  urges  that  said  clause  is  inconsistent  with  the  conditions 
of  the  standard  policy.  It  is  clear  that  the  latter  contention  is  cor- 
rect, since  the  policy,  without  said  clause,  provides  for  payment  of  a 
loss  in  the  ratio  that  the  face  amount  of  all  insurance  bears  to  the 
amount  of  the  loss  irrespective  of  the  value  of  the  property;  on  the 
other  hand,  when  a  coinsurance  clause  is  read  into  the  policy,  the  com- 
pany's liability  is  determined  by  the  ratio  which  the  face  amount  of 
the  total  insurance  carried  bears  to  the  value  of  the  property.  In  other 
words,  generally  stated,  in  the  absence  of  a  coinsurance  clause,  the 
insured  collects  his  whole  loss  if  that  does  not  exceed  his  insurance, 
and  his  whole  insurance  if  that  does  not  exceed  his  loss.  With  a  co- 
insurance clause  present,  the  foregoing  rule  of  recovery  is  modified, 
and  the  recovery  reduced,  if  the  insurance  and  the  loss,  or  both,  are 
below  the  percentage  of  value.  Richards  on  Insurance  (3d  Ed.)  §  242. 
In  consequence  the  language  used  in  subdivisions  3  and  4  cannot  be 
held  to  allow  the  inclusion  of  a  coinsurance  provision,  because  incon- 
sistent with  the  provisions  of  the  standard  policy.  In  addition,  the 
word  "contribution,"  as  used  in  subdivision  3,  above  quoted,  would 
seem  to  be  only  applicable  to  an  apportionment  of  loss  among  com- 
panies issuing  concurrent  policies.  Richards  on  Insurance  (3d  Ed.)  §§ 
315,  316,  pp.  431-433 ;  Farmers'  Feed  Co.  v.  Scottish  Union  Ins.  Co., 
173N.Y.241,65N.E.  1105. 

Richards,  in  his  work  on  Insurance,  calls  attention  to  the  fact  that 
certain  states  have  passed  statutes  prohibiting  the  inclusion  of  a  co- 
insurance clause  in  a  policy,  except  as  the  insured  may  voluntarily 
accede  to  it  in  consideration  of  a  lower  premium,  and  the  same  author 
points  out  that  effect  should  not  be  given  to  these  clauses  when  they 
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are  inconsistent  with  statutory  provisions.  Richards  on  Insurance, 
(3d  Ed.)  §•  342.  Moreover,  it  does  not  appear  that  any  approval  has 
been  given  by  the  superintendent  of  insurance  to  the  addition  of  the 
coinsurance  clause  in  connection  with  the  standard  form  of  policy 
adopted  by  the  amendment  of  1917,  even  assuming  that  such  approval 
woud  be  effective. 

[B]  While  the  superintendent  apparently  did  give  his  approval  in 
connection  with  the  old  form,  such  form  was  discarded  by  tfie  Legis- 
lature of  1917,  when  the  new  form  was  adopted.  The  cases  cited  by 
the  appellant  are  merely  an  interpretation  of  the  coinsurance  clause, 
and  were  decided  before  the  amendment  of  section  121  in  1917.^  In 
consequence,  the  denial  of  the  defendant's  motion  to  amend  its  answer, 
or  to  withdraw  a  juror,  for  the  purpose  of  moving  at  Special  Term 
for  leave  to  amend,  cannot  prejudice  the  defendant,  because  the 
avowed  purpose  of  tfie  amendment  was  to  show  in  defense  that  the 
actual  value  of  the  property  insured  was  greater  than  stated  by  the 
plaintiff. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.  All 
concur. 


FISCHER  V.  ROMAN  BATHS  CO. 

(Bapreme  Court,  Appellate  Term,  First  Department.    June  %  1920.) 

Bailment  ^=>14  (4) —Turkish  bathing  establishment  bailee  of  clothes  in  loeker 
of  wliieh  bather  had  key. 

Where  plaintiff  went  to  defendant's  Turkish  bathing  establishment,  and 
was  told  to  leave  his  clothing  in  a  locker,  which  was  shown  to  him  by  an 
attendant,  who  inserted  a  key  in  the  lock,  and  plaintiff  placed  his  clothing 
in  the  locker,  locked  it,  and  put  the  key,  to  which  a  rubber  band  was 
attached,  on  his  arm,  the  bathing  establishment  was  bailee  of  the  dothing, 
and  it  was  immaterial  that  the  door  locked  in  a  peculiar  way,  namely, 
that  bolts  had  to  be  drawn  by  a  handle  aud  then  the  lock  turned ;  such 
operation  not  having  been  explained  to  the  plaintiff. 

Delehanty,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. ' 

Action  by  William  Fischer  against  the  Roman  Baths  Company. 
From  a  judgment  for  defendant,  after  trial  by  a  judge  without  a 
jury,  plaintiff  appeals.    Reversed  and  rendered. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGiNER,  JJ. 

Sydney  W.  Stem,  of  New  York  City  (William  Leonard  Berk,  of 
New  York  City,  of  counsel),  for  appellant. 

Ferris,  Dannenberg  &  Ansbacher,  of  New  York  City  (Jacob  Ans- 
bacher,  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff,  during  a  night  of  early  October,  1919,  visited 
defendant's  Turkish  bathing  establishment  to  take  a  bath.  No  pri- 
vate rooms  being  available,  he  was  told  to  leave  his  clothing  in  a 
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locker,  which  was  shown  to  him  by  an  attendant,  who  inserted  a  key 
in  the  lock.  Plaintiff  disrobed,  placed  his  clothing  in  the  locker,  locked 
it,  and  put  the  key,  to  which  a  rubber  band  was  attached,  on  his  arm, 
where  it  remained  all  night.  The  next  morning  he  found  the  locker 
6pen,  all  his  clothes  in  the  adjoining  locker,  but  an  overcoat  missing, 
for  the  loss  of  which  he  sues. 

There  seems  to  be  no  ground  for  assuming  that  the  court  disbe- 
lieved any  of  plaintiff's  evidence,  the  accuracy  and  truth  of  which  was 
affected  in  no  degree  by  other  evidence,  or  by  his  cross-examination. 
It  seems,  therefore,  to  be  clear  that  the  learned  judge  below  decided 
in  defendant's  favor  on  the  theory,  presented  by  respondent's  coun- 
sel's brief,  that  there  was  no  proof  of  defendant's  negligence.  The 
action,  however,  was  not  brought  in  negligence,  but  against  defend- 
ant as  bailee. 

Even  without  the  authority  of  Bird  v.  Everard,  4  Misc.  Rep.  104-, 
23  N.  Y.  Supp.  1008,  I  should  have  no  doubt  that  the  defendant  was 
a  bailee  to  whom  plaintiff  had  delivered  the  custody  of  his  clothing. 
It  surely  could  not  have  been  in  plaintiff's  custody  under  the  very  cir- 
cumstances of  the  case.  The  mere  fact  that  for  its  own  purposes— i.  e., 
to  make  the  personal  effects  of  the  customer  available  to  him  in  the 
most  convenient  way,  with  the  least  trouble  to  defendant — a  system 
of  lockers  had  been  devised,  to  which  each  customer  received  the  key, 
does  not  change  the  relation,  which  appears  to  me  to  be  obvious  in  a 
case  of  this  kind.  Nor  can  I  find  any  differentiating  factor  in  the 
suggestion  of  defendant  that  the  door  locked  in  a  pecuhar  way,  name- 
ly, that  bolts  had  to  be  thrown  by  a  handle  and  then  the  lock  turned. 
If  defendant  chose  for  its  own  purposes  to  avail  of  so  unusual  a  de- 
vice for  the  locking  of  an  ordinary  door,  its  operation  should  have 
been  explained  to  ^e  plaintiff,  so  that  defendant  might  be  protected 
to  the  extent  and  in  the  manner  which  it  had  elected  for  the  custody 
of  its  patrons'  goods. 

There  being  no  question  as  to  the  amount  of  plaintiff's  damage,  the 
judgment  should  be  reversed,  with  $30  costs,  and  judgment  rendered 
in  favor  of  plaintiff  for  $62,  with  appropriate  costs  in  the  court  below. 

WAGNER,  J.,  concurs. 
DELEHANTY,  J.,  dissents. 


RICHARDSON  v.  ARGOS  MERCANTILB  CORPORATION. 

(Supreme  Court,  AppeUate  Temu  Urst  Department    June  24,  1020.) 

Principal  and  agent  ^=»123(1)— Evidence  held  to  prove  alleged  agent*9  au- 
thority to  order  advertising  worlc 

In  action  for  adrertising  work  performed  for  defendant,  evidence  held 
to  sbow  that  defendant's  alleged  agent,  who  made  contract  for  defendant, 
bad  authority  to  order  the  work. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 
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Action  by  P.  Bacon  Richardson  against  the  Argos  Mercantile  Cor- 
poration. From  a  judgment  of  dismissal,  and  from  an  order  denying 
his  motion  for  a  new  trial,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Samuel  M.  Fischer,  of  New  York  City  (Alfred  G.  Steiner,  of  New 
York  City,  of  counsel),  for  appellant. 

Ashley,  Foulds  &  Galland,  of  New  York  City  (I.  Alfred  Levy,  of 
New  York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  This  action  was  brought  to  recover  the  sum  of 
$534.75  for  advertising  work  alleged  to  have  been  performed  by  plain- 
tiff for  this  defendant.  At  the  opening  of  the  trial  the  defendant's 
attorney  conceded,  if  plaintiff  could  show  authority  in  the  person  who 
ordered  the  printing  done,  that  it  was  of  the  value  stated  in  the  com- 
plaint and  that  the  work  had  been  delivered  to  the  defendant.  The 
defendant  called  no  witnesses,  stating  that  it  rested  its  defense  upon 
the  examination  before  trial  of  one  Frank  Kafka,  who  at  the  time 
of  such  examination  was  the  vice  president  of  the  defendant.  It  ap- 
pears that  several  orders  for  printing  work  to  be  done  by  plaintiff  for 
the  defendant  had  been  given  by  a  Mrs.  Alice  Kafka,  and  the  only 
question  litigated  was  her  authority  to  give  such  order  for  and  on 
behalf  of  the  defendant. 

I  think  that  the  plaintiff  successfully  established  this  claim.  It  was 
uncontradicted  that  in  November  and  December,  1919,  when  the  or- 
ders in  question  were  given,  the  president  and  executive  head  of  the 
defendant  was  one  Otto  Kafka.  Alice  Kafka  was  his  wife.  She  had 
a  desk  in  a  suite  of  offices  occupied  by  the  defendant,  and  also  by  the 
Argos  Steel  Products  Company,  Otrophon  S.  S.  Corporation,  and  the 
Argos  Publishing  Corporation,  she  being  an  employe  of  the  last-named 
company.  Her  husband,  Otto  Kafka,  president  of  the  defendant,  had 
his  private  office  near  the  desk  of  his  wife,  and  she  had  been  verbally 
ordering  advertising  matter  for  the  use  of  the  defendant  for  several 
weeks  prior  to  the  giving  of  the  orders  sued  upon,  and  plaintiff  direct- 
ed his  employe,  Walters,  to  in  future  obtain  written  orders  for  all 
work  to  be  done.  On  December  12,  1919,  Mrs.  Kafka  gave  the  lar- 
gest order  theretofore  given,  and  Walters  asked  that  it  be  given  in 
writing.  Mrs.  Kafka  stated  that  orders  v/ere  being  printed,  and  just 
at  this  point  in  the  conversation  Walters  testifies  that  Mr.  Otto 
Kafka— 

"came  over  and  wanted  to  know  what  was  tlie  trouble,  and  I  exi^alned  it  to 
him,  and  he  said  anything  that  we  were  doing  through  Mrs.  Kafka  for  th& 
Argos  Mercantile  Corporation  was  perfectly  O.  K. ;  that  Mrs.  Kafka  had  au- 
thority to  order  it  for  the  Argos  Mercantile  Company." 

Mrs.  Kafka  then  delivered  an  order  to  Walters,  signed  "Argos 
Mercantile  Corporation,  per  Alice  M.  Kafka,"  for  one  color  plate,, 
price  $190,  and  subsequently  other  like  orders  were  given  by  her, 
amounting  to  the  plaintiff's  claim.  It  was  also  shown  that  subsequently 
statements  were  presented  to  the  defendant,  and  accepted  by  Mrs* 
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Kafka,  and  at  one  time,  when  a  bill  was  presented  to  her,  Mr.  Kafka 
looked  it  over,  making  no  comment,  and  laid  it  on  her  desk.  It  was 
also  shown  that  no  objection  to  the  bills  was  ever  made,  and  payment 
was  put  off  from  time  to  time.  This  testimony  was  uncontradicted, 
and  nothing  was  shown  to  cast  discredit  upon  the  witness^  or  doubt 
the  probability  of  his  testimony. 

The  examination  of  Frank  Kafka,  relied  upon  by  defendant  as  show- 
ing that  Mrs.  Kafka  had  no  authority  to  give  these  orders,  when  care- 
fully analyzed,  discloses  that  he  had  no  definite  knowledge  in  refer- 
ence to  the  matter.  His  examination  was  taken  on  February  16^ 
1920,  and  at  that  time  he  had  been  the  vice  president  of  the  defendant 
for  about  eight  months.  Upon  his  examination  he  was  asked  this 
question : 

**Do  you  know  whether  Mrs.  Kafka  was  authorized  by  the  defendant  to 
deal  with  plaintiff  relative  to  ordering  lithographic  and  art  work?" 

His  answer  was,  "I  do  not."  He  also  testified  that  Otto  Kafka 
had  entire  charge  of  the  defendant  in  November  and  December,  1919, 
which  was  when  the  orders  to  plaintiff  were  given.  The  fact  that 
Mrs.  Kafka  was  an  employ^  of  another  corporation  did  not  prevent  her 
from  acting,  also,  as  defendant's  president  stated  she  was,  ''advertis- 
ing manager  for  the  Argos  Mercantile  Corporation."  In  the  face  of 
this  undisputed  testimony,  it  was  error  to  dismiss  the  complaint. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  $30  costs 
to  appellant  to  abide  the  event.    All  concur. 


SCHNARS  V.  DREZWELL  CO^  Ihe. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  24,  1920.) 

Master  and  servant  ^=^43 — ^Ihiration  of  employment  contract,  where  salary 
receipts  were  explained,  held  for  Jury. 

In  an  employes  action  Tor  breach  of  contract  of  employment  for  a  speci- 
fied number  of  weeks,  the  duration  of  the  contract  held  a  question  for  the 
jury,  notwithstanding  salary  receipts  signed  by  employ^,  stating  employ- 
ment to  be  from  week  to  week  at  employer's  option,  where  employ^  ex- 
plained, receipts  by  testimony  that  she  signed  receipts  without  reading 
them  on  the  strength  of  employer's  misrepresentation  that  they  were 
merely  reeeiptB  for  lier  salary. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Jane  Schnars  against  the  Drezwell  Company,  Incorpor- 
ated. From  a  judgment  dismissing  plaintiff's  case  at  the  close  there- 
of, after  a  trial  by  the  court  and  a  jury,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  June  -term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Joseph  C.  Kadane,  of  New  York  City  (Henry  Waldman,  of  New 
York  City,  of  counsel),  for  appellant. 

Koenig,  Sittenficld  &  Aranow,  of  New  York  City  (Lester  R.  Bach- 
ner,  of  New  York  City,  of  counsel),  for  j-espondent. 
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WAGNER,  J.  The  action  is  brought  against  the  defendant  to  re- 
cover damages  for  breach  of  a  contract  of  employment  alleged  by 
plaintiff  to  have  been  entered  into  between  her  and  the  defendant, 
who  was  engaged  in  the  manufacture  of  dresses. 

Plaintiff  testified  to  her  engagement  as  a  model,  at  a  weekly  salary 
of  $25,  for  a  term  beginning  December  1,  1919,  and  continuing  until 
the  end  of  April,  1920,  and  to  a  conversation  at  the  time  of  her  dis- 
charge, on  March  1,  1920,  when,  after  the  defendant's  president  had 
informed  her  that  he  no  longer  needed  her  services,  she  replied : 

*'WIiat  do  yon  mean?  You  made  an  agreement  with  me  to  keep  me  to  the 
last  of  AprU." 

And  he  answered : 

"I  can't  help  that ;  we  are  not  busy,  and  we  cannot  use  you." 

Upon  cross-examination,  plaintiff  was  shown  certain  receipts,  which 
she  had  signed  each  week  upon  payment  of  her  salary,  which  were 
marked  in  evidence  and  read  as  follows: 

"I,  the  undersigned,  hereby  acknowledge  the  receipt  of  $25,  from  the  Drez- 
well  Co.,  Inc.,  for  wages  due  me  for  the  week  ending  la^G/lGlD.  as  an  employ^ 
from  week  to  week  at  the  option  of  said  company,  at  14  East  32d  street,  in  the 
borough  of  Manhattan,  city  of  New  York.  The  above  being  In  fuU  payment, 
accord,  and  satisfaction  of  any  and  all  claims  whatsoever,  for  wages,  or  other- 
wise, to  date.  [Signed]     Jane  Schnars." 

The  plaintiff  admitted  her  signature  to  such  receipts,  explaining 
that  on  the  occasion  when  the  first  was  presented  to  her,  when  her 
first  week's  salary  was  paid,  she  asked  what  it  was,  to  which  defend- 
ant's officer  replied,  "It  is  a  receipt  for  your  salary."  She  then  sign- 
ed it,  without  reading  it,  as  also  the  subsequent  papers,  upon  payment 
of  each  week's  salary.  At  the  conclusion  of  her  testimony,  upon  mo- 
tion of  defendant's  counsel,  the  learned  trial  justice  dismissed  the 
complaint,  on  the  authority  of  Morganbesser  v.  Levy,  58  Misc.  Rep, 
554,  109  N.  Y.  Supp.  825,  upon  the  ground  that  the  contents  of  the 
receipts,  in  so  far  as  they  indicated  an  employment  from  week  to  week, 
were  binding  upon  her. 

We  think  that  the  dismissal  of  the  complaint  was  erroneous,  that 
the  plaintiff  was  entitled  to  have  the  jury  pass  upon  what  the  duration 
and  terms  of  the  contract  of  employment  were,  and  that  the  above- 
mentioned  authority  so  holds.  There  the  plaintiff  claimed  a  contract 
of  employment  for  18  weeks.  Prior  to  his  discharge  he  had  signed  a 
receipt  containing  the  printed  words,  "It  is  understood  that  I  am  en- 
gaged by  the  week  only;"  but  he  offered  no  evidence  at  the  trial  to 
explain  these  receipts,  and  this  court  held  that  in  that  event  the  plain- 
tiff was  bound  by  their  language,  saying : 

"Prima'  facie,  plaintiff  was  bound  by  the  language  of  the  receipt.  He  had 
the  right  to  explain  his  act  in  signing  it,  but  did  not  do  rfo.  The  Jury,  there- 
fore, had  no  evidence  dehors  the  receipts,  and  the  presumption  that  the  plain- 
tiff knew  what  he  was  signing,  in  the  absence  of  evidence  to  the  contrary,  was 
a  matter  of  law  for  the  court." 

In  the  instant  case  the  plaintiff  produced  the  precise  proof  which 
was  absent  and  lacking  in  the  Morganbesser  Case,  viz.  the  circum- 
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stances  surrounding  the  occasions  of  her  signature  and  the  reasons 
therefor.  Of  course,  if  her  explanation  had  been  accepted  by  the 
jury,  she  would  not  have  been  bound  by  the  language  of  a  paper  whose 
contents  were  misrepresented  to  her  at  the  time  of  signature.  A 
question  of  fact  having  been  presented,  which  should  have  been  left 
to  the  jury  for  their  determination,  it  was  error  for  the  court  below  to 
dispose  of  the  matter  as  a  matter  of  law. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


ROB  V.  AMERICAN  RY.  EXPRESS  CO. 

(Supreme  Court,  Appellate  Term,  Fii^t  Department    June  24,  1920.) 


Comiiroiiilse  and  aettlement  ^»15(1) — ^Express  eompaoy  im  Undine  lost  Imnk 
could  not  retain  it  on  refusal  to  repay  amount  paid  in  settlement  for  loss. 

Express  company,  which  had  settled  with  shipper  for  loss  of  tsunk,  was 
not,  on  finding  trunk,  entitled  to  re*tain  it  on  shipper's  refusal  to  repay 
amounf  received  In  settlement ;  the  title  to  the  trunk  not  having  passed 
by  the  settlement. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Gilbert  E.  Roe  against  the  American  Railway  Express 
Company.  Judgment  of  dismissal  after  trial  by  court  without  a  jury, 
and  plaintiff  appeals.    Reversed  and  rendered. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Arthur  H.  Bissell,  of  Montclair,  N.  J.,  for  appellant. 
Stockton  &  Stockton,  of  New  York  City  (J.  J.  Phelan,  of  New 
York  City,  of  counsel),  for  respondent. 

WAGNER,  J.  The  plaintiff  .shipped  a  trunk  on  January  30,  1918, 
from  Pelham  Manor,  N.  Y.,  to  Vincentown,  N.  J.,  via  the  Adams  Ex- 
press Company.  The  trunk  was  not  delivered  to  the  consignee.  Both 
parties  concluded  it  was  lost.  Thereafter  the  defendant  paid  the  plain- 
tiff the  sum  of  $50  in  "full  release  and  satisfaction  of  any  and  all 
claims  account  of  shipping"  of  the  trunk  in  question.  Shortly  after 
this  settlement  was  made  the  trunk  was  found.  The  plaintiff  de- 
manded its  return,  which  defendant  (in  possession  of  the  trunk)  re- 
fused, imless  plaintiff  paid  back  the  $50  he  received  in  settlement  of 
his  claim,  when  it  was  supposed  to  recover  the  trunk. 

The  court  below  dismissed  the  complaint.  This  was  error.  The 
plaintiff,  being  still  the  owner  of  the  trunk,  is  entitled  to  its  posses- 
sion. The  payment  of  the  $50  by  defendant  in  settlement  of  plaintiff's 
claim  for  the  loss  of  his  trunk  did  not  pass  title  thereof  to  defendant, 
pefendant  did  not  by  that  payment  purchase  the  trunk.  It  merely 
settled  plaintiff's  claim  to  damages  because  of  its  loss. 
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Judgment  reversed,  with  $30  costs  to  appellant,  and  judgment  direct- 
ed for  plaintiff  for  the  recovery  of  possession  of  the  chattel,  or  in 
case  delivery  cannot  be  made,  for  the  sura  of  $175  and  costs.  All  con- 
cur. 


DUBOFF  V.  HASLAN  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    July  1,  1920.) 

Reirievin  ^ — Goods  wrongfully  seized  by  police  are  subjeet  to  action. 

Greater  New  Tork  Charter,  §  332,  and  Code  Cr.  Proc.  §|  685-691,  pro- 
viding that  parties  desiring  to  recover  goods  seized  by  police  shall  obtain 
an  order  from  a  magistrate,  are  by  their  terms  limited  to  property  ''al- 
leged to  have  been  stolen  or  embesaied/'  or  "aUeged  to  have  been  felo- 
niously obtained,  or  to  be  the  proceeds  of  crime,"  and  do  not  prevent  a 
direct  action  against  property  clerks  of  the  poUoe  department  to  obtain 
property  of  one  convicted  of  receiving  stolen  goods,  where  the  property 
whose  possession  is  desired  was  not  the  property  whidi  the  accused  was 
charged  with  having  unlawfully  obtained. 

Action  by  Annie  Duboff  against  John  J.  Haslan  and  others.  Cross- 
motions  for  judgment  on  the  pleadings.  Plaintiff's  motion  granted,  and 
defendant  Barrett's  motion  denied,  with  leave  to  latter  to  withdraw 
demurrer  and  to  answer. 

Wahle  &  Kringel,  of  New  York  City,  for  plaintiff. 

Edwin  H.  Updike,  of  New  York  City,  for  defendant  Barrett 

GIEGERICH,  J.  The  action  is  brought  by  the  plaintiff  against  the 
four  defendants  individually  and  as  property  clerks  and  assistant  prop- 
erty clerks  severally  of  the  police  department  of  the  city  of  New  York, 
to  recover  possession  or  the  value  of  certain  jewelry  which'  was  seized 
by  the  police  and  turned  over  to  the  property  clerk. 

The  complaint  alleges  that  on  or  about  Appl  6,  1916,  one  Abraham 
Duboff,  the  plaintiff's  assignor,  was  engaged  in  the  jewelry  business 
and  had  in  his  possession  and  was  the  owner  of  the  jewelry  in  ques- 
tion; that. the  police  seized  the  jewelry  and  delivered  it  to  the  defend- 
ants Haslan  and  Barrett,  as  assistant  property  clerk  and  as  prop- 
erty clerk,  respectively,  who  received  and  retained  the  articles  in  their 
possession;  that  on  the  date  mentioned  said  Abraham  Duboff  was 
charged  with  receiving  stolen  property,  and  on  April  12,  1916,  was 
indicted  therefor,  and  on  May  8,  1916,  was  convicted  and  sentenced  to 
prison  and  was  imprisoned;  that  on  May  11,  1916,  said  Abraham 
Duboff  assigned  to  the  plaintiff  all  his  right,  title,  and  interest  to  the 
jewelry  in  question,  together  with  all  other  property  seized  by  the  police 
on  the  occasion  mentioned;  that  the  articles  in  suit  were  not  articles 
for  the  criminal  receiving  of  which  said  Abraham  Duboff  was  con- 
victed, and  did  not  constitute  any  part  of  the  corpus  delicti  of  the 
crime  charged ;  that  the  defendants  Haslan  and  Barrett  knew  that  the 
articles  in  question  had  been  unlawfully  received,  and  that  they  had 
no  right  to  retain  them,  and  that  on  or  about  the  date  of  the  said 
assignment  the  plaintiff  informed  Haslan  and  Barrett  of  the  assign- 
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ment  to  her,  and  that  she  was  the  pwner  of  the  property;  that  she 
duly  demanded  of  said  defendants,  respectively,  that  they  return  the 
property  to  her,  and  that  they  refused  and  retained  possession  of  it ; 
that  on  December  31,  1916,  the  defendant  Barrett  resijped,  and  on 
or  about  January  1,  1917,  ceased  to  be  property  clerk.  The  complaint 
then  makes  allegations  not  necessary  to  be  set  forth  at  length,  showing 
how  the  other  two  defendants  came  into  office  as  assistant  property 
clerk  and  as  property  clerk,  respectively,  and  the  plaintiflE's  demand 
upon  eadi  of  them  for  the  return  of  the  property  in  question  after  it 
was  delivered  to  them  by  their  predecessors. 

The  defendant  Barrett  has  demurred  to  the  complaint  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  him,  either  individually  or  as  property  clerk,  and  the 
plaintiff  has  moved  for  judgment  qq  the  pleadings,  and  the  defendant 
Barrett  has  made  a  cross-motion  for  similar  judgment  in  his  favor. 
In  support  of  the  demurrer,  the  counsel  for  the  defendant  Barrett  re- 
lies upon  sections  332  and  333  of  the  Greater  New  York  Charter 
(Laws  1901,  c.  466)  and  upon  sections  685  to  691  of  the  Code  of 
Criminal  Procedure,  and  argues  that  the  plaintiff  should  have  obtained 
relief  under  the  sections  referred  to  by  obtaining  from  a  magistrate 
an  order  directing  the  property  to  be  turned  over  to  her.  Whatever 
may  be  made  to  appear  when  the  demurring  defendants  answer,  there 
is  nothing  in  the  complaint  to  show  that  the  sections  referred  to  are 
applicable.  Section  332  of  the  Greater  New  York  Charter  by  its  terms 
is  limited  to  property  "alleged  to  have  been  feloniously  obtained,  or  to 
be  the  proceeds  of  crime,"  and  sections  685  to  691  of  the  Code  of 
Criminal  Procedure  similarly  by  their  terms  are  limited  to  property 
''alleged  to  have  been  stolen  or  embezzled." 

In  the  present  case  it  does  not  appear  from  the  complaint  that  any 
one  ever  made  any  claim  that  the  property  in  question  was  stolen,  or 
embezzled,  or  feloniously  obtained,  or  that  it  was  the  proceeds  of 
crime.  I  do  not  intend  by  what  I  have  said  above  to  attempt  to  pass 
upon  the  question  whether  or  not  the  complaint  would  be  demurrable, 
if  it  appeared  therein  that  the  property  in  question  was  of  the  char- 
acter specified  in  the  sections  above  referred  to.  All  I  am  holding  is 
that  the  facts  before  me  in  this  complaint  do  not  require  a  considera- 
tion of  the  effect  of  those  sections. 

The  plaintifTs  motion  is  therefore  granted,  and  the  demurring  de- 
fendant's motion  is  denied,  with  $10  costs,  but  wiA  leave  to  the  latter 
to  withdraw  his  demurrer  and  to  answer  within  20  days  after  service 
of  a  copy  of  the  order  to  be  entered  hereon,  with  notice  of  entry  there- 
of, and  upon  payment  of  such  costs.  Settle  order  on  notice. 
182N.Y.S.— 67 
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;  BZLTNYOG  V.  HISS. 

.  (Supreme  Courl^  Appellate  Term,  First  Department    June  24,  1920.) 

Appesa  and  error  <@»10$0(2)-— Attomejr  and  dieiit  <e»>^(k-Sti|iiilatioBa  bind- 
ing on  ellents. 

Stipulations  made  by  counsel  are  conclusive  and  binding  on  their 
clients;  and  It  was  prejudicial  error,  where  plaintiff's  counsel,  after 
having  stipulated  not  to  Introduce  evidence  of  any  conversations  had  wttfc 
defendant,  who  was  absent,  to  refer  to  a  convertsation  had  with  defendant, 
and  to  Introduce  a  copy  of  a  letter  claimed  to  have  been  shown  to  defend- 
ant. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Alex  Szunyog  against  Emil  Kiss.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Henry  Brill,  of  New  York  City,  for  appellant. 

J,  S.  Rosenthal,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  action  is  for  the  return  of  $360,  which  was 
paid  to  the  defendant  by  plaintiff  on  April  4,  1917,  for  the  purchase  of 
3,000  kronen  to  be  transmitted  to  the  Hungarian  Postal  Savings  Bank. 
Upon  the  trial,  and  before  the  opening  of  plaintiff's  counsel,  the  attor- 
ney for  defendant  called  the  court's  attention  to  the  fact  thit  the  de- 
fendant was  then  in  Europe,  and  that  by  reason  thereof  plaintiff's 
counsel  had  stipulated  a  week  before,  on  defendant's  application  for 
a  continuance  until  defendant's  return,  inasmuch  as  he  was  a  material 
witness,  that  in  the  event  of  the  case  being  advanced  to  an  immediate 
trial,  he,  the  plaintiff's  counsel,  would  introduce  no  evidence  of  any 
conversations  had  with  the  defendant  arising  out  of  the  subject-matter 
in  suit.  A  controversy  then  arose  as  to  whether  such  stipulation  had 
in  fact  been  made,  whereupon,  in  open  court,  plaintiff's  counsel  again 
stipulated  to  the  same  effect  The  case  then  proceeded;  but,  despite 
the  stipulation  which  had  been  given,  plaintiff's  counsel,  even  in  the 
opening,  referred  to  defendant's  conversation  with  the  plaintiff  con- 
cerning the  matter  in  litigation.  Furthermore,  during  the  course  of 
the  trial  he  repeatedly  brought  out  the  fact  that  plaintiff  had  a  con- 
versation with  defendant  in  connection  with  the  matter,  and  finally 
introduced  in  evidence  a  copy  of  a  letter  which  he  claims  was  shown 
to  him  by  defendant.  This  letter  purported  to  be  one  from  the  de- 
fendant to  his  correspondent  abroad,  and  which,  if  true,  had  a  very 
material  bearing  in  the  determination  of  the  litigation.  All  this  went 
upon  the  record  subject  to  defendant's  objection  and  exception. 

It  needs  no  citation  of  authorities  to  demonstrate  that  stipulations 
made  by  counsel  are  conclusive  and  binding  upon  their  clients,  and 
that  a  violation  thereof  will  never  be  permitted.  This  court  cannot 
consistently  pass  over  or  condone  the  fact  that  plaintiff's  counsel  devi- 
ated from  his  agreement,  and  not  alone  iji  his  opening  to  the  jury,  but 
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throughout  the  trial.  In  view  of  the  absence  of  the  defendant,  h^ 
aspect  of  the  controversy  could  not  be  presented,  and  as  a  result  there- 
of his  rights  were  prejudiced,  which  calls  for  a  reversal  of  the  judg- 
ment appealed  from. 

.  Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  ap- 
pellant to  abide  the  event 


CONFOBTI  V.  SINGHL 

( Supreme  Oonrt,  Appellate  Term,  First  Department    June  H,  lfi20.) 

Contracts  ^»348— No  recovery  tor  substantial  pa^ormanee^  will&oiit  showing 
cost  of  part  unperfonned. 

Excavation  contractor  cannot  reoover  in  action  for  sabstantLal  per- 
formance, without  showing  the  cost  of  the  work  not  performed ;  the  har- 
den of  such  proof  being  on  him. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Antonio  Conforti  against  Henry  U.  Singhi.  From  a  judg- 
ment for  plaintiff  after  trial  by  the  court  and  jury,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  February  term,  1920,  before  LEHMAN,  MULLAN,  Mid 
FINCH,  JJ. 

Pallister,  Greene  &  O'Connell,  gf  New  York  City  (Frank  R.  Greene, 
of  New  York  City,  of  counsel),  for  appelliant.     ' 

Menken  Bros.,  of  New  York  City  (Mortimer  M.  .Menken,  of  New 
York  City,  of  counsel),  for  respondent. 

FINCH,  J.  The  complaint  set  forth  two  causes  of  actioih^the  first 
on  a  written  contract  providing  for  the  excavation  of  a  cellar  and 
sewer,  and  for  the  breaking  up  of  the  rock  taken  out  into  building 
stone,  and  all  the  stone  that  was  not  needed  on  the  premises  from 
which  the  rock  was  taken  was  to  be  delivered  to  other  premises.  The 
second  cause  of  action  was  upon  a  claim  for  labpr  and  material  fur- 
nished at  the  special  instance  and  request  of  the  defendant.  There 
was  no  dispute  as  to  the  second  cause  of  action.  The  complaint  al- 
leged a  complete  perforjiance  of  the  written  contract  set  forth  in  the 
first  cause  oi  action. 

The  purpose  of  this  contract  was  certain  excavating  and  disposition 
of  the  rock  excavated.  This  rock  was  Valuable,  and  its  value  was 
affected  by  the  size  into  yrhich  it  was  broken.  While  unit  prices  were 
provided  for,  it  is  apparent  that  such  prices  wfcre  fixed  in  contempla- 
tion of  the  entire  contract  being  periormfed.  This  is  shown  by  the 
fact  that,  although  all  the  rock  was  required  to  be  broken  up  into 
building  size,  payment  was  to  be  measured  by  a  portion  only  of  th^ 
same.  The  contract  contemplated  that  the  rock  was  to  be  broken  up 
at  the  place  of  excavation,  and  then  removed  as  directed  by  defendant 

Upon  the  trial  the  plaintiff  testified  that  he  failed  to  break  up  some 
of  the  stone  removed,  and  justified  this  upon  the  ground  that  the  de- 
fendant had  directed  him  to  remove  the  stone  immediately,  without 

^=»For  other  cams  see  same  topic  A  KBY-NI7MBBR  In  all  Key-Numbered  Dlgesta  A  Indexes 


Digitized  by 


Google 


900  182  NSW  YORK  8UPPLBMBNT  (Sup.  Ct 

giving  him  an  opportunity  to  break  it  up  at  tiie  place  of  excavation. 
The  evidence  on  this  record  is  hardly  sufficient  to  show  on  defendant's 
part,  by  giving  such  directions,  a  waiver  of  the  plaintiff's  obligations 
to  breaJc  up  the  rock.  The  jury,  however,  found  a  verdict  in  favor  of 
the  plaintiff  for  practically  the  full  amount  claimed,  and  in  any  event 
without  having  before  them  any  testimony  from  which  they  could 
find  the  value  of  the  work  admittedly  not  performed.  Therefore  there 
must  be  a  new  trial,  for  the  reason  that  die  plaintiff  is  seeking  to  re- 
cover for  substantially  performbg  the  contract  (as  claimed  in  the 
brief  submitted  by  his  coimsel),  and  he  has  not  shown  the  cost  of  the 
part  unperformed.  In  other  words,  by  so  failing  he  has  omitted  to 
complete  his  case,  by  failing  to  show  what  he  is  entided  to.  As  was 
said  by  Mr.  Justice  Vann  in  Spence  v.  Ham,  163  N.  Y,  220,  at  page 
226,  57  N.  E.  412,  at  page  413  (51  L.  R.  A.  238) : 

"He  who  relies  npon  substantial  as  contrasted  with  complete  performance 
must  proTe  the  expense  of  supplying  the  omissions,  or  he  falls  In  his  proot, 
for  he  cannot  recorer  for  full  performance  when  a  part  of  the  contract  is 
still  unperformed.  *  •  *  .The  contractor  cannot  recover  the  entire  con- 
tract price  when  defects  or  omissions  appear,  for  he  must  show,  not  only 
that  they  were  unsubstantial  and  unintentional,  but  also  the  amount  needed 
to  make  them  good,  so  that  It  can  be  deducted  from  the  contract  price,  and  a 
recovery  had  for  the  balance  only.  This  is  an  essential  part  of  substantial 
performance,  and  hence  the  proof  should  be  furnished  by  the  one  who  claims 
substantial  performance.'* 

It  is  also  to  be  noted  that  the  plaintiff  is  suing  on  a  contract,  alleging 
due  performance,  while  his  proof  seeks  to  show  a  waiver  of  due  per- 
formance. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  tibe  appellant  to  abide  the  event   All  concur. 


GREENE  ▼•  POZ. 

(Supreme  Court,  Appellate  Term,  First  Department    June  16, 1920.) 

L  BUls  and  notes  €s»421«-Notice  to  Dayee  in  care  of  indorser  not  suflBclent 

Mailing  by  notary  of  notice  of  dishonor  to  the  payee,  "in  care*'  of  de- 
fendant indorser,  was  not  notice  to  defendant 
2.  mils  and  notes  ^»410— Notary's  certifleate  of  protest  may  be  eontradiefted 
by  evidence. 

Since  Code  GIt.  Proc.  §  928,  provides  merely  that,  where  the  affidavit 
therein  referred  to  is  not  served  by  defendant,  the  notarial  certificate 
of  protest  shall  be  presumptive  evidence  of  the  matters  it  states,  evi- 
dence by  defendant  to  contradict  the  proof  made  by  such  certificate  is  ad- 
missible. 

8.  BiUs  and  notes  «»256— Indorser  not  liable^  where  payee's  Indonement 
forced  and  maker  paid  payee. 

where  payee's  Indorsement  was  forged,  and  the  payee  was  paid  by  the 
maker,  one  who  Indorsed  the  note  before  transfer  was  not  liable  thereon. 
4.  BiUs  and  notes  ^=^537(8)— Issue  of  mutilation  with  intent  to  canc^  heM 
for  jury. 

In  view  of  Negotiable  Instruments  Law,  f  i  200,  201,  204,  whether  notes 
"^^re  torn  with  Intent  to  cancel  held  for  the  jury. 
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Appeal  from  City  Court  of  New  York,  Trial  Term, 
Action  by  John  Greene  against  William  M.  Poz.    From  a  judgment 
for  plaintiff,  entered  upon  3ie  verdict  of  a  jury  directed  by  the  court, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER,  JJ. 

Guggenheimer,  Strasser  &  Meyer,  of  New  York  City  (Charles  Har- 
rison Meyer,  of  New  York  City,  of  counsel),  for  appellant. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Samuel  Meyers,  of 
New  York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  The  plaintiff  brought  this  action  against  the  defend- 
ant as  indorser  on  three  promissory  notes,  all  made  by  Jacob  H.  Green- 
haus.  Abraham  S.  Greenhaus,  a  brother  of  the  maker,  was  the  payee 
of  one  of  the  notes,  one  Shulman  was  the  payee  of  another,  and  En- 
velope Paper  &  Tag  Corporation  was  the  payee  of  the  third,  TTie 
notes  were  dated  April  2,  1919,  and  were  payable  40  days  thereafter. 
It  was  conceded  upon  the  trial  that  Shulman's  name,  appearing  as  an 
indorsement  on  the  note  to  him,  was  a  forgery,  Shulman  testified, 
and  it  is  in  effect  conceded  by  the  plaintiff,  that  Shulman's  note  was 
paid,  by  the  check  of  the  maker  to  Shulman,  on  or  about  April  9,  1919. 

A  defense,  as  against  all  three  notes,  was  that,  prior  to  maturity, 
they  were  physically  mutilated  with  intent  to  cancel.  The  defendant 
testified  that,  a  few  days  after  the  notes  were  made,  Abraham  S.  Green- 
haus, who,  although  payee  of  only  one  of  the  notes,  had,  for  some  un- 
explained reason,  possession  of  all  three  of  them,  tore  the  notes  in 
pieces.    The  defendant's  story  was : 

''I  was  in  Abraham  Greenhaus'  office  on  the  7th  day,  five  days  after  these 
notes  were  made,  April  7th,  and  Jacob  Greenhans  was  there,  too.  They  were 
discussing  some  business  together,  and  they  got  into  a  quarrel,  and  the  quarrel 
became  more  severe  by  degrees,  until  they  almost  came  to  blows.  One  caUed 
the  other  very  insulting  names,  and  Abraham  Greenhaus  in  his  anger  Jumped 
up  from  desk,  and  went  to  the  safe,  and  took  out  the  three  notes,  and  says, 
1  wiU  show  you  what  I  think  of  your  lousy  money/  to  use  his  own  expression. 
He  tore  them  up  and  threw  them  on  the  floor.  Q.  Was  anything  else  said? 
A.  That  is  all.  Q.  What  happened  then?  A.  WeU,  they  gradually  made  up 
by  degrees.  Q.  Did  they  stay  there,  or  go  out?  A.  They  went  to  lunch,  and 
I  went  along  and  tried  to  pacify  them.  Q.  Where  were  those  papers  at  the 
time  they  went  out?  A.  They  were  lying  on  the  floor  in  Abraham  Greenhaus* 
ofllee.  He  stepped  on  them  as  he  went  out.  Q.  He  stepped  on  them  as  he 
went  out,  and  left  them  lying  there?   A.  Yes.'^ 

[t]  The  plaintiff  put  in  evidence  certificates  of  the  notary  who 
m2^ed  the  notices  of  dishonor  to  the  defendant.  Their  sufficiency  was 
and  is  questioned  in  certain  minor  respects,  but  we  think  that,  under 
the  very  liberal  rule  that  has  been  applied  to  these  instruments  (Seneca 
Bank  v.  Neass,  3  N.  Y.  442;  Bell  v.  Lent,  24  Wend.  230;  Burbank  v. 
Beach,  15  Barb.  326;  McLean  v.  Ryan,  36  App.  Div.  281,  55  N.  Y. 
Supp.  232;  Persons  v.  Kruger  [No.  2]'  45  App.  Div.  187,  194,  195, 
fiO  N.  Y.  Supp.  1071),  they  were  prima  facie  proof  of  the  matters  cer- 
tified. The  certificate  in  relation  to  the  note  of  which  the  payee  was 
Envelope  Paper  &  Tag  Corporation  was,  however,  clearly  insufficient, 
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and  proved  nothing  material.  In  it  the  notary  certified  that  he  mailed 
the  notice  to  the  payee,  "in  care"  of  the  defendant.  Obviously,  that 
was  not  notice  to  the  defendant. 

[2]  The  learned  trial  judge  refused  to  receive  evidence  offered  by 
the  defendant  tending  to  contradict  the  proofs  made  by  the  certificates. 
Under  the  very  plain  language  of  the  Code,  and  upon  authority  (Meise 
V.  Newman,  76  Hun,  341,  27  N.  Y.  Supp.  708),  that  was  error.  Sec- 
tion 923,  C.  C.  P.,  provides  merely  that  where,  as  here,  the  affidavit 
therein  referred  to  is  not  served  by  the  defendant,  the  notarial  certif- 
icate shall  be  presumptive  evidence  of  the  matters  it  states. 

[3,  4]  At  the  close  of  the  whole  case  the  court  directed  judgment 
for  the  plaintiff  on  all  three  notes.  Instead,  the  plaintiff  should  have 
been  nonsuited  as  to  the  note  made  to  the  Envelope  Corporation,  for 
failure  to  prove  notice  of  dishonor;  the  complaint  should  have  been 
dismissed  on  the  merits  as  to  the  note  made  to  Shulman,  for  the  rea- 
sons hereinbefore  stated ;  and  the  case  should  have  been  given  to  the 
jury  as  to  the  note  made  to  Abraham  S.  Greenhaus,  after  the  taking 
of  proofs,  on  the  issue  of  cancellation,  and  on  the  issue  of  the  giving 
of  notice  of  dishonor.  The  physical  appearance  of  the  notes,  together 
with  the  testimony  of  the  defendant,  raised  a  question  as  to  whether 
the  notes  were  torn  with  intent  to  cancel.  Negotiable  Instruments  Law 
(Consol.  Laws,  c.  38)  §§  200,  201,  204.  It  may  be  argued  with  some 
force  that  the  circumstances  of  mutilation  are  more  indicative  of  a 
mere  outburst  of  temper  than  of  a  real  intent  to  give  up  the  right 
to  collect  the  moneys  represented  by  the  notes;  but  the  mutilation 
plainly  creates,  we  think,  a  question  of  fact,  that  must  be  passed  upon 
by  the  jury. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


DAYTON  V.  WHITE. 

(Supreme  Ck)nrt,  App^ate  Term,  First  Department    June  21,  1920.) 

L  Mortgages  ^=»278— Demand  that  bond  and  mortgage  bo  executed  breach  of 
contract  to  convey  subject  to  mortgage. 

An  agreement  to  tender  a  deed  subject  to  a  mortage  was  breached  by 
refusing  to  convey  unless  a  bond  and  mortgage  be  executed  by  the  pur- 
chaser. 

2.  Contracts  ^==>187(2)— Third  person  eonld  not  recover  on  promise  for  bis 
benefit. 

Where  bank  breached  a  contract  to  tender  a  deed  subject  to  a  mort- 
gage by  refusing  to  convey  unless  a  bond  and  mortgage  be  executed,  an 
attorney  for  the  bank  could  not  recover  from  the  purchaser  on  the  pur- 
chaser's promise  to  the  bank  to  pay  such  attorney's  fee»  since  the  at- 
torney was  but  a  substitute  for  the  promisee,  and,  the  promisee  having  no 
action,  the  beneficiary  had  none. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 
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,,  Ai:tion  by  Charles  W^  Dayton  against  Major  A,  Whke.  From  4 
judgment  for  plaintiff,  entered  upon  the  verdict  of  a  jury,  defendant 
api^eals.  Judgment  reversed,  and  judgment  directed  for  defendant, 
dismissing  the  complaint  on  the  merits. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

William  H.  Freedman,  of  N^w  York  City,  for  appellant 
John  E.  O'Brien,  of  New  York  City,  for  respondent, 

PER  CURIAM.  [1]  We  are  of  the  opinion  that  the  minds  of  th^ 
bank  and  defendant  never  met  in  respect  of  whether  the  mortgage  upon 
the  property  to  be  sold  was  to  be  an  obligation  of  the  defendant  buy- 
er. Assuming  an  agreement,  however,  it  was  made  either  by  the  de* 
fendant's  letter,  and  the  broker's  letter  notifying  defendant  of  the 
bank's  acceptance  of  the  defendant's  terms,  one  of  which  plainly 
was  that  the  bank  should  tender  a  deed  subject  to  a  mortgage,  or  by 
defendant's  letter  and  the  bank's  letter.  As  the  latter,  in  order  to  be 
given  the  effect  of  creating  a  contract,  must  be  deemed  an  acceptance 
of  defendant's  terms,  the  bank  agreed  to  convey  subject  to  a  mortgage. 
No  matter,  therefore,  which  letter  made  the  contract,  if  one  were  made, 
the  bank  breached  by  refusing  to  convey  unless  defendant's  princi- 
pals would  execute  the  bond  and  mortgage.  The  second  cause  of  action 
which  is  on  an  assigned  claim  from  the  bank  for  its  disbursements,  is 
therefore  not  sustainable  because  of  the  bank's  breach. 

[2]  The  first  cause  of  action  is  brought"  by  the  attorney  in  his  own 
right,  without  an  assignment  from  the  bank,  upon  defendant's  promise 
to  the  bank  to  pay  plaintiff 's^  fees  as  the  bank's  attorney.  This  claim 
cannot  be  sustained  under  Lawrence  v.  Fox,  20  N.  Y.  2ffi,  as  the  bene- 
ficiary entitled  to  sue  under  that  doctrine  does  so  as  a  substitute  for 
the  promisee,  and  where  the  promisee,  as  here,  has  no  action,  the  bene- 
ficiary has  none.  Nor  can  it,  in  our  view,  be  <:ontended  tiiat,  when 
'  the  bank  employed  the  plaintiff  it  did  so  as  agent  for  the  defendant. 
In  the  agreement  the  plaintiff  is  described  as  the  bank's  attorney,  he 
acted  throughout  for  the  bank,  and  in  the  very  nature  of  the  circum- 
stances he  could  not  properly  have  acted  for  the  defendant. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  de- 
fendant, dismissing  the  complaint  upon  the  merits  as  to  both  causes 
of  action,  with  costs. 


HCMBRST  ▼.  FORESX  BOX  ft  LUMBER  €0. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  24,  1020.) 

L  Accord  and  saiisfoetion  ^=»11(1) — Compromise  and  settUmeiil  ^s>9iZ)^-m 
Acceptance  of  check,  with  indorsement  of  payment  in  fuii,  evidences  ae- 
eord  and  satisfaction. 

If  there  was  a  dispute  between  employer  and  employ^  as  to  employe's 
right  to  additional  compensation,  employ6*s  acceptance  of  check  with  in- 
dorsement, **Ia  full  settlement  of  all  claims  to  date,"  would  constitute, 
in  the  absence  of  fraud,  an  accord  and  satisfaction. 

9=»Por  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DlffeeU  A  Indexes 
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t.  Alteratton  of  instmniflnto  ^=»30— Whether  faidorsemail  was  c 
received  held  for  Jury. 

In  employe's  action  for  additional  compensation,  where  defense  was 
that  employ^  had  received  check  with  indorsement  that  it  was  'in  foil 
settlement  of  all  claims  to  date,"  question  whether  sadi  indorsement  was 
on  check  when  employ^  received  it  held  for  the  Jury. 

Ai^peal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Henry  Hoerst  against  the  Forest  Box  '&  Lumber  Cona- 
pany.  From  an  order  vacating  and  setting  aside  a  verdict  for  plain- 
tiff for  $967.86,  plaintiff  appeals.  Order  reversed,  and  verdict  rein- 
stated. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Alfred  R.  Bunnell,  of  New  York  City,  for  appellant 
John  L.  'Bernstein,  of  New  York  City  (Jacob  M.  Zinaman,  of 
New  York  City,  of  counsel),  for  respondent 

PER  CURIAM.  It  appears  that  in  the  month  of  March,  1917,  de- 
fendant was  engaged  in  the  manufacture  for  the  United  States  gov- 
ernment of  certain  war  supplies,  and  at  that  time  plaintiff  entered  his 
employ  as  a  shop  foreman ;  that  he  continued  to  work  for  the  defend- 
ant until  June,  1919,  during  which  time  he  frequently  worked  over- 
time, entailing  an  expense  for  meals  at  restaurants  adjacent  to  the  fac- 
tory. It  is  the  contention  of  the  plaintiff  that  defendant  agreed  to 
pay  therefor,  and  this  defendant  denied. 

It  is  conceded,  however,  that  defendant  voluntarily  paid  to  plain- 
tiff, over  and  above  his  weekly  wages  a  bonus  of  1  cent  per  box  on 
all  cartridge  boxes  manufactured  in  plaintifTs  department  The 
amount  of  this  bonus  money,  >unpaid  at  the  time  plaintiff  ceased  work- 
ing for  the  defendant,  was  the  sum  of  $100,  and  the  defendant  gave 
to  plaintiff  a  check  for  th^t  amount  with  the  indorsement  thereon,  "In 
full  settlement  of  all  claims  to  date."  This  check  was  accepted  and 
cashed  by  plaintiff.  In  view  of  plaintiff's  testimony  that  he  was  un- 
certain as  to  whether  the  indorsement  quoted  was  upon  the  check  at 
the  time  he  (plaintiff)  received  it,  the  court  submitted,  on  the  de- 
fense of  accord  and  satisfaction,  that  point  to  the  jury,  instructing 
them  that,  if  it  was  so  indorsed,  their  verdict  must  be  for  the  defend- 
ant No  exception  whatever  was  taken  to  this  or  any  portion  of  the 
charge.  The  verdict  was  for  plaintiff  for  the  full  amount  claimed, 
which  the  court  subsequently  set  aside,  and  granted  a  new  trial,  on 
the  ground : 

"That  plaintiff  accepted  and  indorsed  the  check  for  $100,  marked  In  foil 
payment  of  all  claims  to  date/  which  constituted  an  accord  and  satisfaction.'' 

[1,2]  It  is  from  the  order  entered  thereon  that  this  appeal  is  taken. 
We  think  the  learned  court  erroneously  set  aside  the  verdict  Of 
course,  if  there  was  a  dispute  between  the  parties  concerning  the  pay- 
ment to  plaintiff  of  extra  services,  etc.,  the  conscious  acceptance  of 
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the  check  bearing  the  indorsement  in  question  constituted,  in  the  ab- 
sence of  fraud,  an  accord  and  satisfaction.  But  the  primary  question 
for  determination,  in  the  light  of  the  testimony,  wa3  whether  such 
indorsement  was  on  the  check  when  plaintiff  received  it.  This  was 
purely  a  question  of  fact,  and  not  one  of  law  for  the  court*s  decision. 
The  finding  of  the  jury  resolved  that  point  in  favor  of  plaintiff,  and 
in  the  circumstances  we  conclude  that  the  order  appealed  from  must 
be  reversed,  and  the  verdict  reinstated,  with  $30  costs  to  the  appellant 


TILBIO  ▼.  KYLE  &  PURDY,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  24,  1920.) 

Awlgnments  ^=>46— Assignment  of  wages  to  pay  for  property  need  not  be  filed. 

Personal  Property  Law,  |  42,  requiring  assignments  of  wages  to  secure 
an  advance  of  money  or  loan  to  be  filed  within  three  days,  does  not  apply 
to  an  assignment  of  wages  as  security  for  the  purchase  price  of  property. 

Appeal  from  Municipal  Court,  Borough  of  Bronx,  Second  District. 

Action  by  Charles  Vilbig  against  Kyle  &  Purdy,  Incorporated 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  June  term,  1920,  before  BI JUR,  DELEHANTY,  and  WAG- 
NER, JJ. 

Herman  J.  Rubenstein,  of  New  York  City,  for  appellant 
Amstein  &  Levine,  of  New  York  City  (Sidney  S.  Lcvine,  of  New 
York  aty,  of  counsel),  for  respondent 

PER  CURIAM.  The  plaintiff  worked  for  the  defendants  until  he 
had  a  balance  due  him  of  $78,  which  he  claimed  they  "held  back'' 
on  him,  and  he  sued  and  has  recovered  a  judgment  for  that  amount 
The  defendants  claimed  payment,  and  introduced  two  assignments  of 
wages  given  by  the  plaintiff  to  a  concern  known  as  the  Metropolitan 
Credit  Company.  These  instruments  were  given  as  security  for  the 
purchase  price  of  some  jewelry,  which  plaintiff  admitted  he  had  pur- 
chased, and  had  failed  to  pay  therefor  the  sum  of  $78.  The  defend- 
ants proved  that  they  had  paid  that  sum  to  the  Credit  Company  in  ac- 
cordance with  the  provisions  of  the  assignments. 

The  respondent  urges  that  these  assignments  are  void  under  section 
42  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41),  for  the 
reason  that  they  were  not  filed  within  three  days,  as  provided  in  said 
section.  That  section,  however,  applies  only  to  "an  advance  of  money, 
or  loan,  on  account  of  salary  or  wages,"  and  has  no  application  to  an 
assignment  given  as  security  for  the  purchase  price  of  property.  A 
simUar  contract  was  presented  to  this  court  in  Sacks  v.  N.  Ams.  Cas. 
Co.,  at  the  November,  1919,  term,  and  the  same  construction  given, 
and  a  judgment  based  thereon  affirmed  without  opinion. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs. 
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BAUM  ▼.  BRESIAL1BR. 

(Supreme  Court,  Appellate  Term,  First  Department    Jane  24,  1020.) 

1.  Master  and  servant  «=»330(2)-4Cviilenee  of  Instruetiona  to  chaaffeor  bold 

competent. 

In  an  action  for  negligence  of  defendant's  chatiflenr,  where  defendant's 
son  and  the  chauffeur  testified  that  the  son  and  another  had  been  taken 
to  a  theater,  and  that  the  chauffeur  was  Instmcted  to  return.  It  was  error 
to  exclude  their  testimony  as  to  what  further  instructions  were  given  to 
the  chauffeur,  who  was  driviug  on  an  errand  of  his  own  when  the  collision 
occurred. 

2.  Master  and  servant  ^»302  (6)— Automobile  owner  held  not  liable  for  cfaanf- 

feur's  negligence. 

An  automobile  owner  is  not  liable  for  his  chauffeur's  ne^igence,  while 
the  automobile  is  used  exclusively  for  chauffeur's  private  purpose. 

Appeal  from  Municipal  Cotirt,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Joseph  Baum  against  Adolph  Breslauer.  From  a  judg- 
ment for  plaintiff,  after  a  trial  by  the  judge  without  a  jury,  defendant 
appeals.    Reversed,  and  judgment  directed  for  defendant. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and  WAG- 
NER, JJ. 

Robert  Moers,  of  New  York  City'Q.  M.  Fiero,  Jr.,  of  New  York 
City,  of  counsel),  for  appellant. 
Samuel  L.  Sargent,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Plaintiff  sued  to  recover  damages  to  his  automo- 
bile, resulting  from  a  collision  alleged  to  be  due  to  the.  negligence  of 
defendant's  chauffeur. 

.[1,  2]  Defendant's  son  and  the  chauffeur  both  testified  without  ob- 
jection that  the  son  and  a  friend  had  been  taken  from  their  residence 
at  the  Hotel  Netherland,  Fifty-Ninth  street  and  Fifth  avenue  to  the 
Astor  Theater  at  Forty-Fifth  street  and  Broadway  at  about  8  o'dodc 
in  the  evening,  and  that  the  chauffeur  was  thereupon  instructed  to 
return  for  them  at  about  lip.  m.,  and  that  tlie  garage  was  in  Fifty- 
Eighth  street,  between  Fifth  and  Madison  avenues.  All  attempts  by 
defendant's  counsel  thereafter  to  elicit  from  the  son  or  the  chauffeur 
what  further  instructions  or  permission  had  been  given  to  the  chauffeur 
were  frustrated, 'On  the  utterly  untenable  ground  that  something  (un- 
explained) had  not  been  affirmatively  pleaded  in  the  answer.  For  this 
erroneous  exclusion  of  material  and  competent  testimony  the  judgment 
would  have  to  be  reversed  in  any  event,  but  enough  did  appear  to  dem- 
onstrate conclusively  that  defendant's  automobile  was  at  the  time  of 
the  accident  employed  exclusively  for  the  private  purposes  of  the 
chauffeur ;  whether  with  or  without  the  permission  of  defendant's  son 
is  immaterial. 

The  accident  happened  at  Broadway  and  Seventy-Third  street,  and 
the  chauffeur  testified  that  he  was  on  his  way  to  visit  his  mother  in 
108th  street.    As  this  testimony  was  tmcontradicted,  and  is  not  op- 
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{iosed  to  the  pfobabilities  of  the  case,  but,  on  the  contrary,  la  confihn* 
«d  almost  to  the  point  of  conclusiveness  by  the  location  of  the  scene 
oi  the  ajccident,  judgment  should  have  been  rendered  for  the  defend- 
ant* 

•  Judgment  reversed,  with  $30  costs  of  this  appeal,  and  judgment  di- 
rected for  the  defendant,  with  appropriate  costs  in  the  court  below. 


SCHWABTZ  et  al.  ▼.  VIGDEN.    . 

(Snpreme  Oonrt,  Appellate  Term,  First  Department    Jtme  24,  1020.) 

Frauds,  statute  of  ^=»107(l)-«Memorandoin  of  sale  hdd  not  sufficient  as  to 
the  parties. 

'  A  bilUiecd  made  ont  to  plaintiff,  and  eontainlng  defendant's  printed 
name  and  the  words :  "2103  Raw  Damages  and  Shot  4-ats  at  75  cent^ 
$1,577.25.  To  be  delivered  from  r.  6ro6.,  St.  Louis,  Mo."— was  not  a  suffi- 
cient memorandnm  to  satisfy  the  requirements  of  the  statute  of  frauds, 
because  it  fails  to  show  or  to  indicate  who  is  the  buyer  and  who  is  the 
seller;  F.  Bro&  being  a  third  person,  and  both  pTalntifP  and  defendant 
being  in  the  fur  business  on  adjacent  premises. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Max  Schwartz  and  Jacob  Lcmer  against  Lonis  Vigden. 
From  judgment  for  plaintiffs,  after  a  trial  by  a  judge  without  a  jury, 
defendant  appeals.     Reversed,  and  complaint  dismissed. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Julius  Riedler,  of  New  York  City,  for  appellant. 
Max  Silverstein,  of  New  York  City,  for  respondents. 

BIJUR,  J.  Plaintiff  sues  for  damages  arising  out  of  the  failure  of 
defendant  to  deliver  certain  furs  alleged  to  have  been  sold  by  him  to 
the  plaintiffs. 

Defendant,  among  other  things,  introduced  the  defense  of  the  stat- 
ute of  frauds.    The  alleged  agreement  was : 
"Telephone  Madison  Square  4253. 

"New  York,  Aug.  4,  1919. 
'V,  Scbwarts  ft  Lemer,  West  29th  Street,  City. 

'Tovis  Yigden  Importer  and  Exporter  of  Furs  and  Skins. 

1816 
'Terms:  Net  cash.  49  West  29th  Street. 

"2103  Raw  Damages  and  Shot  rats  at  75  cents,  $1,577^5.  To  be  delivered 
from  Funsten  Bros.,  St.  Louis,  Mo." 

The  name  of  the  defendant  was  apparently  printed  on  one  of  his 
r^ular  billheads. 

I  do  not  think  that  this  memorandum  satisfies  the  requirements  of  the 
statute  of  frauds,  in  particular  because  it  fails  to  show  or  to  indicate 
who  is  the  buyer  and  who  is  the  seller.  Both  parties  were  dealers  in 
furs«  occupying,  indeed,  adjacent  premises.    It  is  quite  as  consistent 
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with  the  memorandum  and  the  situation  of  the  parties  that  the  defend- 
ant was  the  buyer  and  plaintiffs  the  seller  as  is  the  converse  hypoth- 
esis. Although  a  more  liberal  rule  may  possibly  be  applied  toward 
allowing  parol  evidence  to  identify  the  subject-matter  of  the  transac- 
.  tion  (see  Marks  v.  Cowdin,  226  N.  Y.  138,  123  N;  E.  139),  a  contract 
of  purchase  and  sale  must  certainly  specify  who  is  the  buyer  and  who 
the  seller  (Calkins  v.  Falk,  1  Abb.  Dec.  291 ;  Drake  v.  Seaman,  97 
N.  Y.  230;  First  Baptist  Church  v.  Bigelow,  16  Wend.  28). 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs.    All  concur. 


KUGLER  T.  SCHULTZ. 

(Snpremie  Oonrt,  Appellate  Term,  First  Department    June  29,  1920.) 

Landlord  and  tenant  ^^169  (7) --Evidence  held  to  show  that  defendant  ner 
ligenily  lef I  water  mnnlns  from  f aiMet,  ao  as  te  injufe  plalntUTs  foods  in 
loft  below. 

In  action  for  damage  to  plalntUTs  goods  firom  an  overflow  of  water 
from  a  faucet  on  the  premises  of  the  defendant  in  the  loft  above,  during 
the  nighttime,  eyidence  held  to  show  that  defendant  or  one  of  his  em- 
ploy^ had  negligently  left  the  water  running  before  the  place  was  dosed 
for  the  night 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Krst  Dis- 
trict. 

Action  by  Harry  Kugler  against  Fred  Schultz.  Judgment  for  de- 
fendant after  a  trial  by  a  juc^e  without  a  jury,  and  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  January  term,  1920,  before  GUY,  BIJUR,  and  WAG- 
NER, JJ. 

Marks  &  Marks,  of  New  York  City  (Henry  Pearlman,  of  New  York 
City,  of  counsel),  for  appellant. 

Sidney  Rossman,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sued  for  damages  to  its  goods,  caused  by  an 
overflow  of  water  on  the  premises  of  the  defcfndant  in  the  loft  above. 
A  police  officer  testified,  without  contradiction,  that  he  noticed  the 
water  about  2  or  3  o'clock  in  the  morning.  He  broke  into  the  lofts, 
and  found  a  water  faucet  in  defendant's  loft  turned  on  and  the  water 
overflowing  from  the  basin.  He  shut  off  the  water.  The  faucet  was 
produced  in  court  by  the  defendant.  It  was  automatic,  namely,  de- 
signed to  shut  off  when  the  hand  is  removed.  On  being  tested  in  court, 
it  was  found  that  upon  either  a  sharp  turn  or  some  pressure  it  re- 
mained open. 

In  view  of  the  testimony  of  defendant  that  the  premises  had  been 
duly  closed  and  locked  for  the  night,  and  the  absence  of  any  evidence 
that  there  had  been  any  interference  therewith,  except  1^  the  police 
officer,  as  above  mentioned,  it  is  perfectly  clear  that  the  defendant  or 
one  of  his  employes  negligently  left  the  water  running  before  the  place 
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was  closed  for  the  night  This  inevitable  inference  from  the  facts 
is  practically  conclusive  as  against  the  testimony  of  most  of  the  em- 
ployes that  they  had  not  used  the  faucet,  or  that  when  the  place  was 
closed  no  water  was  running. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  BppA" 
lant  to  abide  the  event.    All  concur. 


B.  L.  PARKBB  &  NIMME  CO.  v.  ENTERPRISB  TINWAIUB  CO.,  Inc. 

(Supreme  Coart,  Appellate  Term,  First  Department    Jtme  14,  1820.) 

IHfeoveiy  ^:;»68— FfailDtiir  luw  »  rlglit  to  ezamiiie  go^ds  seld  to  defendMil  and 
daimed  by  him  to  be  damaged. 

In  an  action  for  the  purcbase  prce  of  wire,  wherein  a  defense  and 
eonnterclaim  were  interposed  that  the  wire  was  damaged,  rusty,  and 
immerehantable^  and  not  in  accordance  with  the  contract,  it  was  error 
to  refose  to  permit  plaintiff  to  examine  the  goods  in  order  to  prepare  for 
trial. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  bv  the  E.  L.  Parker  &  Nimme  Company  against  the  Enterprise 
Tinware  Company,  Incorporated.  From  a  denial  of  a  motion  for  an 
order  permitting  plaintiff  to  examine  certain  goods  before  trial,  plain- 
tiff appeals.    Order  reversed,  and  motion  granted. 

Argued  June  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Cass  &  Apfel,  of  New  York  City  (Samuel  D.  Johnson,  of  New 
York  City,  of  counsel),  for  appellant. 

Henry  W.  Fried,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  This  action  is  brought  to  recover  the  purchase 
price  of  230  bundles  of  wire.  The  answer  contains  a  general  denial 
and  a  separate  defense  and  counterclaim,  setting  forth  that  the  wire 
was  damaged,  rusty,  and  unmerchantable,  and  was  not  in  accordance 
with  the  coVitract  entered  into  between  the  plaintiff  and  the  defend- 
ant, and  was  worthless.  Plaintiff  applied  in  the  court  below  for  an 
order  permitting  it  to  examine  the  goods  in  order  to  properly  pre- 
pare for  trial.    The  motion  was  denied. 

In  Hoag  V.  Ulster  &  Delaware  R.  R.  Co.,  177  App.  Div.  433,  437, 
164  N.  Y.  Supp.  529,  it  is  pointed  out  that  the  tendency  of  the  courts 
during  later  years  has  been  very  properly  towards  liberality  in  ex- 
tending the  right  of  discovery  and  inspection,  to  the  end  that  the 
truth  might  be  made  to  appear  and  the  cause  of  justice  promoted.  To 
the  same  effect  is  Beyer  v.  Transit  Development  Co.,  139  App.  Div. 
724,  124  N.  Y.  Supp.  463.  If  the  wire  as  alleged  in  the  answer  is 
rusty  and  worthless,  defendant  cannot  be  prejudiced  by  an  inspection 
thereof,  and  if  it  is  still  in  good  condition  that  fact  would  operate  ef- 
fectively in  establishing  the  plaintiff's  cause  of  action. 

,Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted.    All  concur. 
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Ih  re  WATTS'  ESTATE. 

(Surrogates'  Court,  New  York  County.    June  16,  1020.) 

1.  Wills  ^=^3— On  lapse  of  share  in  ''reflldue^  the  other  shares  are  net 
inceeased. 

Where  a  residue  is  divided  into  several  sliares,  and  trusts  created  tat 
each  share,  or  lapse  of  one  of  the  shares  it  does  not  fall  into  the  residue, 
so  as  to  increase  the  shares  of  the  remaining  residuary  legatees,  since  a 
"residue*'  means  all  of  which  no  effectual  disposition  is  made  by  the 
will,  other  than  by  the  residuary  clause. 

[0d.  Note. — For  other  definitions,  see  Words  and  I^rasea,  First  and 
Seoond  ^ries,  Reaidue.] 

U  Wills  <Ss;»e94-.4)B  lapao  of  Aaire  oi  raMue  befbre  vMiiig  in  i^gato^  null 
share  passes  as  intestate  estate. 

A  provision  in  a  will  that,  on  the  death  of  any  child  without  exercising 
his  power  of  appointment  and  without  leaving  lawful  issue,  the  share  of 
such  child  should  go  to  the  surviving  residuary  legatees,  has  no  applica- 
tion, where  a  child  died  before  testatrix,  since  the  estate  had  not  vested, 
and  but  one  of  the  conditions  to  substitution  had  occurred,  and  hence  the 
share  of  such  deceased  child  passed  as  intestate  estate. 

3.  I>e8eent  and  distribution  «^4ft-^httd  cannot  be  disinherited  by  will,  nn- 

less  all  property  is  disposed  of  to  others. 

A  statement  in  a  will  that  no  provision  is  made  for  the  children  of  a 

deceased  son,  because  such  children  will  be  amply  provided  for,  and  not 

from  any  lack  of  affection,  for  them,  did  not  prevent  such  children  from 

sharing  in  a  lapsed  bequest  unless  thete  is  a  legal  devise  to  another  of 

.  the  estate  to  which  the  children  would  otherwise  be  entitled. 

4.  Wills  ^=>858(1) — Codicil  withdrawing  power  of  appointment  as  to  share 

in  residue  held  to  increase  shares  of  other  residuary  legatees. 

Where  testatrix  divided  the  residue  of  her  estate  into  seven  equal 
shares,  giving  one  to  each  of  five  children,  and  two  to  a  daughter,  with 
power  of  appointment  by  will  as  to  each  child,  a  codicil  withdrawing  the 
power  of  appointment  in  the  daughter  as  to  one  of  her  shares  on  her 
marriage,  caused  such  share  to  revert  to  the  residue  on  the  happening  of 
the  coutingency,  for  distribution  to  all  of  the  residuary  legatees,  including 
the  daughter  herselt 

In  the  matter  of  the  accounting  of  the  executor  of  the  estate  of 
Helen  W.  Watts.    Will  and  codicil  construed.  ' 

Louis  H,  Porter,  of  New  York  City,  for  executors. 
Chester  B.  McLaughlin,  of  Port  Henry,  special  guardian. 

'  FOLEY,  S.     In  thi^  accounting  by  the  executors  a  question  of 
construction  of  the  will  is  presented.     The  will  divides  the  residue 
qi  the  estate  into  seven  equal  shares,  g:iving  one  to  each  of  five  chil-. 
dren  and  two  to  the  daughter  Ethel.    Each  child  is  given  a  power  of 
appointment  by  will  as  to  his  or  her  share,  except  that  in  the  case  of. 
Ethel  byithe  codicil  the  power  of  appointment  is  limited  to  one  share. 
The  construction  involves  the  share  bequeathed  to  the  son,  John^ 
Walter  Watts,,  who  died  prior  to  the  testatrix,  intestate  and  without 
issue.    The  provision  for  him  is  as  follows : 

"(3)  I  give,  devise  and  bequeath  one  other  of  said  shares  or  parts  to  my 

executors  In  trust  to  invest  and  reinvest  the  same  and  collect  the  income 

e=>Fof  other  cases  see  same  topic  &  KEY-NUMBER  tn  all  Key- Numbered  Digests  A  Indexes  ' 
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thereof  and  pay  It  orer  quarterly  to  my ^  son,  John  Waltiei*,  for  and  durinip 
tbe  term  of  his  natural  life,  and  upon  bis  deatii  to  convey,  afisign,  transfer 
and  set  over  the  principal  thereof  to  snch  one  or  more  of  my  Lawful  issue  in 
siKsh  shares  or  proportions  at  such  time  or  times  and  in  such  manner  as  he 
may  by  his  last  will  and  testament  direct  or  appoint" 

Article  VI  is  as  follows : 

"VI.  In  case  any  of  iny  said  children  shall  fail  to  dispose  effectually  by  his 
or  her  will  of  the  whole  or  any  part  "dt  that  part  of  my  estate  which  I  hare 
hereinbefore  given  him  or  her  power  so  to  dispose  of  and  shall  die  without  leav- 
ing any  lawful  issue  him  or  her  surviving,  then  and  in  that  event  upon  his  or 
her  death  I  give,  devise  and  bequeath  so  much  of  such  share  as  shall  not  have 
been  so  disposed  of  to  such  of  my  children  as  shall  then  be  living  and  to  the 
lawful  issue  then  living  of  such  of  my  said  children  as  shall  then  be  dead,  each 
of  such  living  children  and  the  issue  collectively  ot  each  of  such  dead  children 
to  take  and  receive  one  equal  share  thereof  to  be  divided  ajno9g  such  issue 
per  stirpes  and  not  per  capita/' 

Article  VII  provides  that  if  any  child  ''shall  die  before  me  and  shall 
leave  lawful  issue  me  surviving  such  issue  shall  upon  my  death  take 
and  receive"  the  share  of  the  deceased  child  per  stirpes. 

Article  XII  states  that  no  provision  is  made  "for  the  children  of 
my  dear  son  George,  because  they  will  be  amply  provided  for  other- 
wise, and  not  from  any  lack  of  affection  for  them  or  him,  or  of  ap- 
preciation of  his  love  for  and  devotion  to  me." 

Two  infant  children  of  George  survived  the  testatrix.  Their  spe- 
cial guardian  claims  that  the  death  of  the  son  Walter,  intestate  and 
without  issue,  in  the  lifetime  of  the  testatrix,  caused  his  sh^re  of  the 
residuary  to  lapse  into  intestacy,  and  that  the  two  infants  are,  entitled 
to  a  portion  the^jeof  as  next  of  kin  of  the  testatrix.  Although  the  will 
provided  for  several  contingencies,  there  is  no  express  disposition  of 
the  share  of  any  life  beneficiary  who  would  die  without  issue  prior 
to  the  death  of  the  testatrix. 

[1]  The  executors  concede  that  no  provision  is  made  for  such  a 
case  and  state  that  thev  believe  the  lapsed  fund  should  pass  under 
the  residuary  clause  and  increase  the  trusts  for  the  other  five  children 
created  by  article  IV.  Under  the  authorities  this  cannot  be  done 
where  there  is  a  lapse  of  a  part  of  a  residue  given  in  specific  portions 
or  shares.  This  principle  is  clearly  elucidated  in  Morton,  v.  Wood- 
bury, 153  N.  Y.  256,  47  N.  E.  287,  as  follows: 

"Where  there  is  a  disposition  of  a  part  of  the  residue,  and  it  fails,  it  will 
not  go  in  augmentation  of  the  remaining  parts  as  a  residue  of  a  residue,  but 
will  devolve  as  undisposed  of  'Residue  means  all  of  which  no  effectual  dlsposi^ 
tion  is  made  bj  the  will,  other  than  (by)  the  residuary  clause.  In  the  in- 
stance of  a  residue  given  in  moieties,  to  hold  that  one  moiety  lapsing  shall  ac- 
crue to  the  other,  would  be  to  hold  that  a  gift  of  a  moiety  shaU  eventtially 
carry  the  whole.'    1  Jarman  on  Wills,  764,  and  cases  dted." 

See,  also,  Matter  of  Child,  99  Misc.  Rep.  463,  165  N.  Y.  Supp. 
1071 ;  Downing  v.  Marshall,  23  N.  Y.  366,  80  Am.  Dec.  290. 

Both  the  executors  and  the  special  guardian  concede  that  John 
Walter's  share  cannot  pass  under  article  VI  to  the  other  children 
mentioned  in  article  IV,  because  the  provision  over  in  case  of  the 
death  of  a  child  without  issue  is  coupled  with  the  condition  that  said 
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child  **8hall  fail  to  dispose  effedtually  by  his  or  her  will  of  the  whole 
or  any  part  of  that  part  of  my  estate  which  I  have  herdnbef  ore  given 
him  or  her  power  so  to  dispose  of." 

[2]  The  disposition  over  under  article  VI  is  clearly  based  on  Ac 
vesting  of  the  share  in  the  beneficiary  and  on  the  failure  to  exercise 
by  will  the  power  of  appointment  as  to  said  share.  But  the  share 
could  not  vest  and  the  beneficiary  would  not  be  entitled  to  exercise  the 
power  of  appointment  until  the  death  of  the  testatrix.  Hirsch  v. 
Bucki,  162  App.  Div.  659,  665,  148  N.  Y.  Supp.  214.  As  was  said 
in  regard  to  a  similar  testamentary  provision  in  Mead  v.  Maben,  131 
N.  Y.  255,  260,  30  N.  E.  98,  the  language  giving  the  power  of  ap- 
pointment by  will  shows  clearly  that  the  testatrix  contemplated  the 
death  of  the  life  beneficiary  after  her.  Both  conditions  precedent 
mentioned  in  this  article  must  have  occurred  to  make  it  effective. 
Only  one  occurred.  Article  VI,  therefore,  was  not  intended  to  apply 
to  the  situation  now  confronting  the  executors. 

[3]  In  view  of  the  foregoing,  intestacy  as  to  the  share  of  John 
Walter  Watts  must  be  found.  This  construction  permits  the  children 
of  the  son  George  to  share  contrary  to  the  expressed  desire  of  the 
testatrix.  The  error  or  omission,  however,  was  the  testatrix's.  An 
heir  or  next  of  kin  is  not  cut  off  by  an  expression  to  that  effect  in  a 
will  where  there  is  no  legal  devise  or  bequest  of  a  part  of  the  estate 
to  which  the  heir  or  next  of  kin  would  otherwise  be  entitled.  Gal- 
lagher V.  Crooks,  132  N,  Y.  338,  30  N.  E.  746;  Wood  v.  Hubbard, 
29  App.  Div.  166,  51  N.  Y.  Supp.  526.  Moreover  the  failure  to  pro- 
vide for  George's  chilctren  was  not  a  disinheritance  for  hostility  to 
them.  On  the  contrary,  the  testatrix  stated  that  she  did  not  omit 
provision  for  George's  children  "from  any  lack  of  aflffection  for  them 
or  him  or  of  appreciation  of  his  love  for  and  devotion  to  me." 

[4]  The  construction  of  the  codicil  is  that  Ethel  C.  Watts  is  depriv- 
ed of  the  power  of  appointment  and  life  interest  as  to  one  diare 
of  the  residuary  in  the  event  of  her  marriage.  In  such  a  case  one 
of  her  two  shares  reverts  to  the  residuary  to  be  divided  into  equal 
parts  among  the  residuary  trusts,  including  her  own.  It  is  not  neces- 
sary to  determine  what  disposition  should  be  made  of  any  part  of  the 
share  in  the  event  of  the  death  of  any  of  the  five  life  beneficiaries  who 
survived  the  testatrix  and  are  now  living.  That  question  may  be 
determined  when  the  occasion  arises. 

The  will  and  codicil  are  construed  accordingly.  Tax  costs  and  settle 
decree  on  notice. 
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MEMORANDUM  DECISIONS 


PrandMo  ABBATICCHIO,  Applt,  ▼.  Maria 
ABBATACCHIO,  Respt.  (Supreme  Coort,  Ap- 
pellate Division,  First  Department.  May  21, 
1920.)  Jtidgment  affirmed,  with  costs.  No  opin- 
ion.    Order  filed. 


John  AIKENS,  as  administrator,  etc.,  re- 
spondent, V.  The  CONEY  ISLAND  &  BROOK- 
LYN RAILROAD  COMPANY,  and  another, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  7,  1920.)  Judg- 
ment reversed,  without  costs  of  this-  appeal  &• 
to  defendant  the  Coney  Island  &  Brooklyn  Rail- 
road Company,  and  a  new  trial  granted,  on  the 
ground  that  the  finding;  of  negligence  on  the 
part  of  that  defendant  is  against  the'  weight  of 
evidence,  and  judgment  unanimously  amrmed 
as  to  defendant  the  Coney  Island  &  Gravesend 
Railway  Company,  without  costs  of  this  appeal. 
Jenks,  P.  J.,  and  Mills,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 


Angnsta  ALBRECHT,  as  admintotratrix,  ete., 
of  Adam  Albrecht,  deceased,  respondent,  ▼. 
CHELSBA  FIREPROOF  STOBAOB  WARE- 
HOUSE COMPANY,  Inc.,  appellant,  and  others, 
defendants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  4, 1920.)  Judg- 
ment and  order  unanimously  aifirmed,  with 
costi|.    No  opinion. 


John  ALEXANDER,  respt,  v.  SOOTTS- 
VILLE  SAND  &  GRAVEL  CO.,  applt  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment. March  3,  1920.)  Appeal  dismissed, 
unless  appellant  shall  file  and  serve  printed 
briefs  and  pay  to  respondent's  attorneys  910 
by  Mardi  6th. 

John  y.  ALEXANDER,  appellant,  v.  Well- 
ington LOUNSBtJRY,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  18,  1920.)  Order  of  the  County  Court 
of  Westchester  County  unanimously  affirmed 
with  costs.    No  opinion. 


A.  L.  GOSSELIN  CORPORATION  v. 
MARIO  TAPPARELLI  FU  PIETRO  OF 
AMERICA,  Inc.,  impleaded,  etc.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  21,  1920.)  Motion  granted ;  questions  cer* 
tified;  order  filed. 

Harry  L.  ALLEN,  as  trustee  in  bankruptcy 
of  American  Railway  Brotherhood  Association, 
Inc.,  bankrupt,  applt.,  v.  Leonard  E.  HAYNES, 
182  N.Y.S.— 58 


and  the  f<^owing  other  actions  brought  by  the 
same  plaintiff,  appellant  in  each  action,  against 
the  following  named  defendants-respondents  re- 
spectively in  said  actions:  Albert  Lake,  Wil- 
liam H.  Gams,  H^rry  W.  Smith,  A.  ]>.  Farnum, 
Miles  Doolittie,  O.  R.  Drake.  Charles  W.  Fink, 
Helen  Dennis,  L.  H.  Dealv,  Thomas  W.  Curry, 
Erastus  O.  Clark,  Benjamin  H.  Campbell,  John 
Nesbit,  Howard  A.  Treat,  J..  E.  Norton,  Anna 
Oak,  J.  N.  O'Heron,  S.  H..  Bejrnolds,  D.  J- 
Richardson,  C.  B.  Totten,  J.  F.  Smith,  D.  M. 
Ryon,  F.  E.  Windsor,  Jennie  B.  Kceler,  Robert 
W.  Lockwood,  James  P.  Gleason,  James  W. 
Monaghan,  Clarence  B.  Magee,  John  F.  McRae, 
Chas.  Mathias,  L.  Fred  Eisenhardt,  Howard  N. 
Logue,  W.  F.  Bowen,  Robert  W.  Lockwood,  Jr., 
Charles  Holbrook,  Elizabeth  Canty  and  Helen 
Stone.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  10,  1920.)  Leave 
to  withdraw  appeals  granted  upon  payments  of 
$40  costs  and  disbursements. 


Charles  L.  ALLERS,  appellant,  v.  Olga  S. 
ALLER3.  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  25, 
1920.)  Stay  continued,  on  condition  that  appel- 
lant perfect  the  appeal  and  be  ready  for  argu- 
ment on  July  9,  1^0,  for  which  day  the  cause 
is  set  down,  with  a  provision  for  the  defendant 
visiting  the  boy,  to  be  induded  in  the  order  to 
be  settled  on  notice. 


AMSTERDAM  &  BATAVIA  HANDELS- 
VEREENXGING,  Bespt,  v.  Joseph  R.  Max^ 
QtJETTE,  Jr.,  impld..  etc.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
June  4,  1920.)  Order  affirmedt  with  |10  costs 
and  disbursements.    No  opinion.    Order  filed. 


In  the  Matter  of  Jacob  APPELL,  deceased. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment May  21,  1920.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion. 
Order  filed. 


ARABOL  MANUFA(3TURING  COMPANY, 
appellant,  v.  Adam  BLUM^  respondent.  (Su- 
preme Court  Appellate  Division,  Second  De* 
partment  June  11,  1920.)  Motion  granted, 
without  costs. 


Rhea  ARONSTEIN,  Respt,  ▼.  Herbert  TAY' 
LOR,  applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  4,  1920.)  Order 
reversed,  and  motion  granted,  vrithout  costs. 
No  opinion.    Order  filed. 
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Ezckiel  ASCH  et  al.,  Reapts.,  ▼.  HOYT- 
MESSINGER  CORPORATION,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment Juoe  4j  192D.)  Order  aflBrmed^  with 
SIO  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


ASSETS  &  LIABILITIES  ASS'N,  Inc.,  t. 
NEW  YORK  LODGE.  NO.  1.  B.  P.  O.  ELKS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  4,  1020.)  Motion  denied,  with 
|10  costs.    Order  filed. 


Bennie  AUBIX,  applt,  ▼.  David  "WADS- 
WORTH,  respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  8.  1920.) 
Mution  granted,  and  appeal  dismissed,  with 
costs. 


William  AVEDON  ▼.  GEM  DRESS  HOUSE, 

Inc.  (Supreme  Court.  Appellate  Division,  First 
Department  June  18,  1920.)  Motion  to  dis- 
miss appeal  denied,  with  |10  costs.    Order  filed. 


Birdie  AVERETT  v.  Abraham  M.  AVERETT. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment Maj  21,  1920.)  Modon  denied,  with 
$10  costs.    Order  filed. 


A.  &  B.  EXPORT  &  IMPORT  CORPORA- 
TIOX.  R^spt,  V.  FRANCO-AAIERICAN 
CHEMICAL  CO.,  Inc.,  et  al.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment May  28, 1920.)  Judgment  and  order 
dflSrnaed,  with  costs.  No  opinion.  Order  filed. 
See,  also,  189  App.  Div.  618, 179  N.  Y.  Supp.  SO. 


A.  Sc  B.  EXPORT  ft  IMPORT  CORPORA- 
TION v.  FRANCO-AMERICAN  CHEMICAL 
CO.,  Inc..  et  al.  (Supreme  Court  Appellate  Di- 
vision, First  Department  June  18,  1920.) 
Motion  for  leave  to  appeal  denied,  with  $10 
costs,  and  motion  for  stay  granted.    Order  filed. 


Concetta  BABBINO,  respondent,  v.  Benedict 
BABBINO,   appellant     (Supreme   Court,  Ap- 

?ellate  Division,  Second  Department  June  25, 
920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Rich,  Putnam,  Blackmar,  and  Kelly,  JJ. 


Sherill  BABCOCK,  Respt,  v.  Spencer  ALD- 
RICH,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  May  12,  1920.) 
Order  so  far  as  appealed  from,  affirmed,  with 
$10  costs  and  disbursements.    All  concur. 


Annie  BALL,  appellant,  ▼.  CITY  OF  NEW 
"TORK,  respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  May  14,  1920.) 
Judgment  unanimously  affirmed,  with  costa. 
No  opinion. 

Irving  O.  BALL  ▼.  Melvia  S.  CROSS,  also 
known  as  Melvia  Cross  BalL  (Supreme  Coart, 
Appellate  Division,  First  Department  May  21, 
1920.)  The  difference  in  the  decisions  between 
this  and  the  Fourth  Department  have  been  re- 
solved hy  the  Ck>urt  of  Appeals  in  Hubbard  v. 
Hubbard.  22S  N.  X.  81, 1&  N.  E.  50a  Motion 
denied,  with  $10  costs.    Order  filed. 


Josephine     BARBERIO,     as     adm'x,     etc, 
respt,    T.    Herman    J.    BRANDELES,    applt 

i Supreme   Court,   Appellate   Division,    Fourth 
>epartment    Mav  21, 1920.)    Judgment  and  oc^ 
der  affirmed,  with  costs.    All  concur. 


In  the  matter  of  the  application  of  Clifford  J. 
BARKER,  for  a  peremptory  writ  of  mandamus, 
etc.  (Supreme  Court,  Appellate  Division,  Sec- 
ond DepaKment  June  26,  1920.*)  Motion  for 
writ  of  mandamus  denied,  without  costs. 


In  the  Matter  of  BARNEY  B.  JACOBS  CO., 
Inc*  (Supreme  Court  Appellate  Division,  First 
Department  May  21, 1920.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  §itd» 


Bert  BARTER,  respt«  v.  Walker  D.  HINES, 
Director  General  of  Railroads,  applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment March  17,  1920.)  Judgment  and 
order  affirmed,  with  costs.    All  concur. 


In  the  matter  of  the  final  judicial  settlement 
of  the  account  of  proceedings  of  Lena  BARr 
THBL,  as  administratrix,  etc.,  of  John  J. 
Barthel,  deceased.  (Supreme  Court,  Appellate 
Division,  Second  Department  May  28,  1920.) 
Decree  (177  N.  Y.  Supp.  665)  of  the  Surro- 
gate's Court  of  Westchester  County  unanimous- 
ly affirmed  with  a  separate  bill  of  costs  to  each 
of  the  respondents.    No  opi^ion• 


Josephine  BASSO  and  Morris  Ruffino, 
as  administrators,  etc,  of  Salvatore  Basso,  de- 
ceased, respondents,  v.  JOHN  T.  CLARK  & 
SON,  Inc.,^  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  June  26, 
1920.)  Motion  for  reargument  granted,  and 
cause  set  down  for  Friday,  July  9,  1920,  at  10 


Audrey  H.  BAY,  Applt,  v.  James  H.  BAY, 
Respt  (Supreme  Court,  Appellate-  Division, 
First  Department  Ma^ir  14,  1920.)  Judgment 
and  order  affirmed,  with  costs.  Ko  opinioa 
Order  filed. 
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Benjamin  BSEKMAN  y.  Minnie  STERN  et 

al.,  iifdiv.  and  as  ex'rs.  etc.  (Supreme  Courti 
Appellate  Division,  First  Department.  June 
18,  1920.)  Motion  denied,  without  costs.  Or- 
der filed. 


Henry  M.  BELIN6,  as  administrator,  etc., 
respondent,  v.  Oscar  DEUTSCHBR,  et  al,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  25,  1920.)  Motion 
to  dismiss  appeal  g^ranted,  with  $10  costs,  be- 
cause of  unexplained  and  inexcusable  delay  in 
procedure,  and  failure  to  comply  with  the  pro- 
visions of  the  judgment  aa  entered. 


In  the  matter  of  the  application  of  Ben 
BERG,  for  admission  to  the  bar  (from  the  state 
of  Indiana).  (Supreme  Court,  Appellote  Divi- 
sion, Second  Department  May  7,  1920.)  Ap- 
plication granted. 


John  L.  BERGEN,  appellant,  t.  Andrew  H. 
SUYDAM.  respondent.  (Supreme  Court.  Ap- 
pellate Division,  Second  Department  May  7, 
1920.)  Judgment  and  order  unanimously  affirm- 
ed, with  costs.    No  opinion. 


Morria  BERGER,  respondent,  ▼.  Sarah  WEX- 
liER  et  al.,  defendants,  and  Lena  Barnett  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  June  25.  1920.)  Judg- 
ment of  the  County  Court  of  Kines  County 
unanimonsly  affirmed,  with  costs.    No  opinion. 


Nathan  BERUN,  Appit,  ▼.  E.  S,  KUH  & 
VALK  (XK,  Reapt  (Supreme  Court,  Appellate 
Division,  First  Department  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
menta.    No  opinion.    (>rder  filed. 


George  R  BERRY,  respondent,  t.  Benno  J. 
BONGARTZ,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  7, 
1920.)  Judgment  and  order  of  the  County 
Court  of  Kincs  (bounty  nnanimoasly  affirmed, 
with  coats.    No  opinion. 


Archie  D,  BERTON,  applt,  v.  Eugene  SNY- 
DER, respt.  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  Department  March  10,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
menta.    Ail  concur;   Lambert,  J.,  not  aitting. 


Harry  BIJTJR  t.  Benjamin  SERLIS  et  al. 
(  Supreme  Court,  Appellate  Division,  First  De- 
partment June  1,  1920.)  Motion  to  dismiss 
appeal  granted,  with  $10  eosta.    Order  filed. 


In  the  matter  of  the  application  of  Henry 
BLEISTIFT,  respondent,  for  an  order  consent- 
ing  to  the  removal  of  the  body  of  Abraham 
Bleistift  from  Mt  Judah  Cemetery.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  25,  1920.)    Motion  denied. 


Max  BLITZER,  respondent,  v.  Isidore  QELIr 
ERING,  appellant,  and  Isaac  Lindenberg,  de- 
fendant (Supreme  Court,  Appellate  Division, 
Second  Department  June  25,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  oinnion.  Jenks,  P.  J.,  and  Mills,  Blackm^, 
Kelly,  and  Jaycox,  JJ.,  concur. 


Samuel  BLTJMENFELD,  Respt,  ▼.  Max 
ARONSON  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
4,  1920.)  Upon  the  facts  presented  in  this 
record,  the  order  la  modified,  by  incorporating 
a  provision  that  it  ia  granted  upon  condition 
that  the  plaintiff  stipulate  to  go  to  trial  on  two 
days'  notice  before  the  court  at  Special  Term 
or  a  referee  to  be  appointed  by  the  court  at 
Special  Term,  and,  as  so  modified,  affirmed, 
without  costs.  Page,  J.,  disaents,  on  the  ground 
that,  in  his  opinion,  the  injunction  is  unneces- 
sary, as  the  tenant  could  defend  any  summary 
proceeding  upon  the  facts  atated  in  the  applica- 
tiop.    Order  filed. 


In  the  matter  of  the  application  of  the 
BOARD  OF  SUPERVISORS  OF  ROCK* 
LAND  COUNTY,  etc.  Coonty  of  Rockland, 
appeUant;  Theodore  G.  Peck,  reapondent  (Su- 
preme Court  Appellate  Division,  Second  De* 
partment  May  7,  1920.)  Order  affirmed,  with 
$10  coata  and  diabursementa.  No  opinion. 
Jenka,  P.  J.,  and  MiUa,  Blackmar,  and  Kelly, 
JJ.,  concur.    Jaycox,  J^  diasenta. 


Herman  D.  BOB  and  Louis  Baaldnd,  appel- 
lants, V.  Max  GOLDSTEIN,  aa  treasurer,  and 
others,  respondents.  (Supreme  Court  Appel- 
late Division,  Second  Department  June  25, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. There  is  no  reason  why  plaintiffs 
should  not  bring  the  action  to  trial  on  the  mer- 
its, aa  suggested  by  the  justice  at  Special  Term. 
It  could  have  been  tried  and  decided  at  the  June 
Speciid  Term  prior  to  the  hearing  and  decision 
of  this  appeal  had  the  appellants  so  desired, 
and  it  may  be  tried  during  July,  August,  or 
September  in  Special  Term,  Part  11,  under  the 
assignment  of  terms  made  by  this  court  for 
1920,  if  the  plaintiffs  desire  to  try  it.  Jenks, 
P.  J.,  and  Rich,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur. 


George  BOBHM,  respondent,  ▼.  John  HOLZ- 
KAMP,  respondent  and  Harrison  Boehm  and 
Nicholas  E.  Simonson,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  25,  1920.)  Order  appointing  receiver  and 
order  denying  stay  on  appeal  affirmed,  with  $10 
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costs  oa  each  appeal  and  disbursements.  No 
opinion.  Jenks,  F.  J.,  and  Rich,  Putnam,  Black- 
mar,  and  Kellj,  JJ.,  concur. 


John  P.  BOIARDI  t.  MARDEN,  ORTH  & 
HASTONGS  COBP'N.  (Supreme  Court,  Ap- 
pellate pivision,  First  Department  June  4, 
1920.)  Stay  pending  appeal  granted.  Settle 
order  on  notice. 


In  the  matter  of  Christian  BORS,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  11,  1920.)  Decree  affirmed, 
with  costs.    No  opinion.  *  Order  filed. 


BOSTON  &  MAINS)  RAILROAD,  applt.  r. 
STANDARD  WALL  PAPER  CJOMPANY, 
respt.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  14»  1920.)  Motion 
denied. 


Margaret  BOWBN,  Applt,  ▼.  John  L.  COL- 
LINS^ Respt  (Supreme  Court,  Appellate 
Division,  First  Department  June  IS,  1920.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 


George  O.  BRANDBNBURG  et  aL,  Applts., 
V.  ECLIPSB  MACHINB  COMPANY.  Respt 
(Supreme  Court  Appellate  Division,  First  De- 
partment May  21,  1920.)  Order  reversed, 
with  tlO  costs  and  disbursements,  and  motion 
to  strike  out  paragraph  10  of  the  answer  grant- 
ed, with  $10  costs,  on  the  ground  that  it  has 
no  relevancy  or  materiality  to  the  controversy. 
Order  filed. 

George  G.  BRANDENBURG  et  aL,  as  co- 
partners, etc.,  Respts.,  v.  ECLIPSE  MA- 
CHINE CO.,  Applt  Supreme  Court  Appel- 
late Division,  first  Department.  June  18, 
1920.)  Order  affirmed,  with  |10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Nathan  BREGSTONE  v.  Bamet  GREEN- 
BERG  et  al.  (Supreme  Court  Appellate  Divi- 
sion. First  Department  May  28.  1920.)  Mo- 
tion  to  dismiss  appeal  denied,  with  $10  costs. 
Order  filed. 


Nathan  BREGSTONE  v.  Bamet  GREEN- 
BERG  et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  18,  1920.)  Mo- 
tion denied,  with  |10  costs.    Order  filed. 


Edward  N.  BREITUNG  et  al.,  Applto..  t. 
Marcus  STIEGLITZ,  Respt  (Supreme  (>9urt, 
AppeU&te   Division,   First   Department     Jun* 


4.  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  The  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order. 
Settle  order  on  notice. 


Thomas  J.  BRENNAN,  as  Fire  OomV,  etc., 
V.  Howard  HAMPTON.  (Supreme  Court  Ap- 
pellate Division,  First  Department  Jane  4, 
1920.)    Motion  granted.    Order  filed. 


Roma  BRETT,  Applt,  T.  Jack  BRETT, 
Respt  (Supreme  Court  Appellate  Division, 
First  Department  June  18,  192a)  Order 
affirmed,  without  costs,  for  the  reason  that  the 
defendant's  statements  as  to  payments  made  by 
him  to  the  plaintiff  on  account  of  unpaid  ali- 
mony have  not  been  controverted  by  plaintiff, 
and  therefore  the  exact  amount  due  has  not 
been  established  by  the  moving  papers.  Order 
filed. 


Arthur  L.  BRIGHAM  T.  Cm  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department  June  18,  1920.)  Motion 
denied,  with  $10  costs.    Order  filed. 


Charles  BROCK,  suing,  etc,  Applt,  r»  Bnel 
W.  POOR  et  aL,  Respts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  IS, 
1920.)  Judgment  affirmed,  with  costs.  No 
opinion.  Order  filed.  See,  also,  174  N.  Y. 
Supp.  18d. 


Lou  M.  BRONSON.  Applt.  ▼.  ARMBROW 
OPERATING  CORPORATION,  Respt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment May  14,  1920.)  Judgment  affirmed, 
with  costs.     No  opinion.     Order  filed. 


In  the  matter  of  the  application  of  BRONX 
PARKWAY  COMMISSION,  respondent,  to  ac- 
guire  title  to  .lands  of  Thomas  H.  Howitt  and 
others;  Ihomas  H.  Howitt^  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment June  25,  1920.)  Order  confirming 
report  of  commissioners  of  appraisal  affirmed, 
with  ^10  costs  and  disbursements.  Order  deny- 
ing motion  to  return  report  to  commissioners 
for  amendment  and  findings  of  fact  and  conclu- 
sions of  law  affirmed,  with  |10  costs.  No  opin- 
ion. Jenks,  P.  J.,  and  Rich,  Putnam,  Blackmar, 
and  Kelly,  JJ.,  concur. 


BROOKLYN  MAJESTIC  THEATER  CO.. 
Respt,  v,_VITAGRAPH  CO.  OF  AMERICA, 


lespt,  ▼.    T  ^^.^^•..•^  .^  w^.  w- , 

ppit  (Supreme  Court  Appellate  Division, 
.irst  Department  June  11,  1920.)  Interlocu- 
tory judgment  affirmed,  with  costs.  No  opinion. 
OnUr  filed. 
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In  tile  matter  of  WSUiam  G.  BROWN*  as  gen- 
eral ffoardian,  etc.  (Supreme  Court,  Appellate 
Division,  First  Department.  May  21,  1920.) 
Motion  to  dismias  appeal  granted,  withoutasoats. 
Order  filed,  

Constance  V.  BRUOGEXBklANN,  respondent,  y. 
August  BKU6GEMANN,  appeUant  (Supreme 
Court,  Appellate  Division,  Second  D^^artment. 
Jane  25,  1920.)    Motion  granted. 


Carmine  BUFANO  and  others,  appellants,  t. 
Mary  J.  BLASCO  and  another,  respondents. 
(Supreme  (}ourt.  Appellate  Division,  Second  De- 
partment. May  21,  1920.)  Judgment  and  order 
unanimously  amrmed,  witii  costs.    No  opinion. 


Ernest  BXJFF-MBRZ  v.  Gustavo  RATKOW- 
SKY.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  18,  1920.)  Applica- 
tion denied,  with  $10  costs,  and  stay  vacated. 
Order  signed. 


Ralph  J.  M.  BULLOWA  et  aL,  Respts.,  t. 
AMERIGUS  REALTY  CORPORATION  ^t 
al.,  Applts.  (Supreme  Court,  Appellate  Division. 
First  Department.  June  4,  1920.)  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs,  on  the  authority 
of  Bullowa  V.  Amerigus  Realty  Corporation,  191 
App.  Div.  905,  181  N.  Y.  Supp.  980.     Order 


Michael  BURCHETTA,  an  infant,  by  Frank 
A.  Borchetta,  his  guardian  ad  litem,  appellant, 
V.  Herbert  E.  BANKER,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  4,  19200  Order  of  the  County  Court  of 
Westchester  County,  setting  aside  the  verdict 
and  directina  a  new  trial,  nnanimonsly  affirmed, 
with  costs.   No  opinion. 


Leonard  BURR,  respt.,  v.  Henry  CARLTON, 
impleaded,  etc,  applt,  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  17, 
1920.)  Motion  granted,  and  appeal  dismissed, 
with  costs. 


In  tho  matter  of  William  P.  BURR,  Applt., 
▼.John  B.  VOORHIS  et.  al.,  as  Custodians  of 
Primary  Records  and  as  Com'rs  of  Election, 
etc.,  Respts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  28,  1920.)  Order 
affirmed  without, costs,  as  a  matter  of  law,  and 
not  in  the  exercise  of  discretion,  upon  the  au- 
thority of  Matter  of  Walsh  v.  Boyle,  179  App. 
Div.  SS2,  166  N.  Y.  Supp.  681,  with  leave  to  pe- 
titioner to  appeal  to  the  Court  of  Appeals.  Or- 
der filed. 

Tbonvis  BURTON,  Joseph  P.  Cunningham, 
and  Charles  Lose.  Jr.,  respondents,  v.  AMSTESt- 
DAM  BUILDING  COMPANY,  Inc.,  appellant 


(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  2&  1920.)  Judgment  and  oi^ 
der  unanimously  affirmed,  with  costs.  No  opin- 
ion. 


Charles  G.  BUSOAGLIA,  respt,  v.  George  H. 
CHADEAYNEl,  applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  March  17, 
1920.)  Judgment  affirmed,  with  costs.  All  con- 
cur. 


James  OAIRNS;  resptj,  v.  George  WELOH^ 
impleaded,  etc.,  applt  (Supreme  Court,  ^ppel- 
late  Division,  Fourth  Department.  May  21, 
1920.)  Judgment  and  order  affirmed,  with  costs. 
All  concur. 


John  B.  CALVERT,  Respt^  v.  Walter  J.  SAL. 
MON,  impld.,  etc.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  18, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Salvatore  OAMPADOOCIA  v.  PANAMA 
RAILROAD  CO.  et  al.  (Supreme  Court,  Appel- 
late Division,  First  Department  May  21, 1920.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.  Order  filed.  See,  also,  181  N.  Y.  Supp. 
14;  182  N.Y.  Supp.  807. 


John  M.  GAMPANA.  respondent,  t.  Marie 
MERTZ,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  *  May  21, 
19200  Judgment  and  order  of  the  County  C!ourt 
of  Westchester  County  reversed,  and  new  trial 
ordered  in  said  court,  with  costs  to  abide  the 
event,  upon  the  ground  that  the  finding  that 
plaintiff  was  free  from  contributory  negligence 
which  the  verdict  imports  was  against  the  weisht 
of  the  evidence,  even  as  established  by  plain tjff*s 
own  testimony.  Jenks,  P.  J.,  and  Mills,  Rich, 
Blackmar,  and  Jaycox,  JJ.,  concur. 


Tommaso  CARELLI,  as  Adm'r,  etc.  Respt, 
V.  Lillie  S.  STINEiR.  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  May  28, 
1920.)  Judgment  and  order  affirmed,  witn  costs. 
No  opinion*    Order  filed. 


Tommaso  QARELLI,  as  Adm*r,  etc.,  v.  lillie 
S.  STINER.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  18, 1920.)  Mo- 
tion for  leave  to  appeal  denied,  with  $10  costs, 
and  motion  for  stay  granted.    Order  filed. 


A.  Mathilda  CARLSON.  Respt,  v.  Esther  G. 
FOGELGRBN  et  al.,  impld..  etc,  AppltB«  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  21,  lv20.)  Judgment  affirmed,  with 
costs.    No  opinion.    Order  filed. 
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Barl  CARROLL,  Respt,  y.  BRITISH  &  CO- 
LONIAL KIMBMATOGRAPH  CO..  Ltd.,  et 
al.,  Applts.  (Supreme  Court,  Appellate  Diyi- 
slon,  l^rst  Department.  June  4,  1920.)  Or* 
der  affirmed,  with  $10  ooata  and  disbursements. 
No  opinion.    Order  filed. 


William  T.  CARTER  et  al.  ▼.  GUARANTEE 
CO.  OP  NORTH  AMERICA,  impld.,  etc.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  4,  1920.)  Motion  denied,  with  $10 
coeta.    Order  filed. 


Max  OASHRIEL,  Respt,  v.  Paul  HIRSCH, 

impld.,  etc«^  Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  Mav  21,  1920.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


In  the  matter  of  the  judicial  settlement  oi 
the  accounts  of  CENTRAL  Ul^ION  TRUST 
COMPANY  OF  NEW  YORK,  as  executor  and 
trustee,  etc.,  of  John  Hales,  deceased,  etc.  (Su- 
preme Court,  Appellate  DiTision^  Second  De- 
partment. May  28,  1920.)  Reargument  order- 
ed, and  hearing  set  for  June  15th,  of  the  follow- 
ing questions :  Did  the  trust  to  the  two  daugh- 
ters and  their  issue,  as  set  out  in  paragraphs 
8  and  4  of  the  will,  offend  against  seotion  11 
of  the  Personal  Property  Law  of  New  York^i 
because  extending  the  trust  beyond  two  lives  in 
being?  If  so,  can  any  of  such  dispositions 
stand?  Liberty  also  given  to  discuss  further 
the  construction  of  the  wilL  Rich,  Putnam* 
Blackmar,  Kelly,  and  Jaycox,  JJ.,  concur. 


CHARLES  MEADS  &  CO..  respondent,  y. 
CITY  OF  NEW  YORK,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department, 
May  7,  1920.)    Motion  denied,  without  costs. 


Evelyn  CHASE,  respondent,  ▼.  Ejlizabeth  A. 
BROwN,  appellant.  (Supreme  Court,  Appeh 
late  Division,  Second  Department.  May  21, 
1920.)     Motion  to  dismiss  appeal  denied. 


CHEMUNG  IRON  &  STEEL  OOMPANT, 
plaintiff-respondent  v.  PAN-AMERICAN 
TRADING  CJOMPANY,  defendant-appellant. 
(Supreme  Court,  Appellate  Term,  E^rst  Depart- 
ment June  3,  1920.)  Appeal  from  Munici- 
pal Court,  Borough  of  Manhattan,  Third  Dis- 
trict Action  by  <he  Chemung  iron  &  Steel 
Company  against  the  Pan-American  Trading 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed  on  condition. 

PER  CURIAM.  On  tho  evidence  defendant 
was  entitled  to  recover  the  $100  collected  by 
plaintiff  on  behalf  of  the  defendant,  while  acting 
as  defendant's  agent  in  selling  goods  previously 
sold  by  plaintiff  to  defendant  The  trial  court 
having  failed  to  pass  upon  defendant's  counter- 
claim in  this  respect,  or  having  erroneously  de- 

^  Consol.  Laws,  c.  41. 


dded  in  favor  of  plaintUf  kn  to  this  item,  if 
we  are  to  assume,  from  the  general  judgment  in 
favor  of  plaintiff  for  the  full  amount,  that  the 
court  found  in  favor  of  plaintiff  on  all  items 
contained  in  defendant's  counterclaim^  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered 
with  $30  costs  to  appellant  to  abide  event,  un- 
less plaintiff  wfthin  10  days  files  a  written  stip- 
ulation to  reduce  the  amount  of  the  judgment 
by  $100,  with  an  appropriate  reduction  in  costs. 
In  the  event  of  such  stipulation  bein^  ao  filed, 
the  judgment  will  be  affirmed,  as  modified,  with 
$10  costs  to  respondent  Judgments  in  actions 
Nos.  2  and  3  affirmed,  with  $25  costs  to  respond- 
ent in  one  case. 


In  the  matter  of  the  probate  of  the  Last 
Will  and  Testament  of  Hannah  CHISHOLM, 
deceased.  (Supreme  Court,  Appellate  Division. 
Second  Department  May  7,  1920.)  If  there  is 
any  merit  in  the  suggestion  of  the  learned  coun- 
sel for  appellant  that  the  proceeding  should  be 
opened  for  the  purpose  of  permitting  him  to 
call  another  witness,  application  for  that  relief 
should  be  addressed  to  the  surrogate.  So  far  as 
the  "private  conversation"  to  which  the  record 
refers  is  concerned,  it  appeared  upon  the  argu- 
ment that  it  related  to  a  conversation  between 
counsel  for  the  respective  parties,  and  appel- 
lant's counsel  with  the  court,  which  was  of  no 
material  consequence.  Decree  and  order  of  the 
Surrogate's  Court  of  Nassau  County  affirmed^ 
with  costs.  Jenks,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Blackmar,  JJ.,  concur. 


In  the  Matter  of  the  Prohate  of  the  last  WID 
and  Testament  of  Hannah  CHISHOTiM,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Second  Department  June  25,  1920.)  Motion 
denied. 


Louise  CHWISTMAN  et  al.,  as  Adm'ces,  etc., 
Respts.,  ▼.  Rae  LBVINSON,  imnleaded.  eta, 
Applt  (Supreme  Court,  Appellate  Division* 
First  Department  May  21.  1920.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No- 
opinion.    Order  filed. 


Morris  H.  CHURCH.  Respts.,  r.  Geonpe  J. 
CHURCH  and  one,  Applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
19,  1920.)  Interlocutory  judgment  affirmed, 
with  costs.    AU  concur. 


Michael  C3TOFFI,  an  infant,  etc.,  by  Salva- 
tore  Cioffi,  his  guardian  ad  litem,  appellant,  v. 
Vincenzo  PISANI,  respondent.  (Supreme 
CJourt,  Appellate  Division,  Second  Department 
June  25,  1920.)  Judgrment  unanimously  affirm- 
ed, with  costs.    No  opinion. 


In  the  Matter  of  the  APPOINTMBJNT  OF 
TWO  TRUSTEES  OF  THB3  CITY  AND 
COUNTY  HALL  for  the  use  of  the  City  of 
Buffalo  and  County  of  Erie,  to  succeed  Wad» 
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worth  J.  ZIttel  and  Henry  C  Steal,  wbose  terms 
of  office  expired  on  the  4th  day  of  May,  1920. 
(Supreme  Court,  Appellate  Division,  rourth 
Department.  May  12,  1920.)  The  said  Wads- 
worth  J.  Zlttel  and  Henry  O.  Steul  are  ap- 
pointed trnstees,  each  for  the  term  of  six  years, 
expiring  on  the  4th  day  of  May,  1926. 


CITY  OF  NEW  YORK,  •  respondent,  t. 
CHARLES  8TEEN,  Inc.,  appellant  (Supreme 
Court.  Appellate  Division,  Second  Department 
May  21«  1920.)  Application  granted. 


CLOVER  CfREST  STOCK  FARM,  Inc., 
respt,  ▼.  FARMERS*  R'EHAN(:B  MUTUAL 
FIRE  INSURANCE  CO.,  impleaded,  etc., 
applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  17,  1920.)  Mo- 
tion granted,  and  appeal  dismissed,  with  costs. 


CLOYBR  CREST  STOCK  FARMS.  Inc., 
reapt.,  v.  FIDELITY  CO-OPERATIVE  FIRE 
INSURANCE  CO..  impleaded,  etc,  applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment March  17,  1920.)  Motion  granted, 
and  appeal  dismissed,  with  costs. 


Ora  B.  COATBS,  Applt.,  t.  George  A.  ZA- 
BRISKIE,  Respt  (Supreme  Court  Appellftte 
Division,  First  Department  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments; with  leave  to  plaintiff  to  apply  for  an- 
other order  for  examination,  in  which  she  shall 
succinctly  state  the  material  facts  which  are 
denied  by  the  answer,  and  which  plaintiff  would 
have  to  prove  as  part  of  her  case  to  obtain  an 
accounting.    No  opinion.    Order  filed. 


Joseph  F.  COFFEY,  as  Adm'r,  etc.,  t.  Kath- 
erine  LEXOW.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  June  18,  1920.)  Mo- 
tion for  stay  pending  appeal  granted.  Settle 
order  on  notice. 


In  the  matter  of  the  probate  of  the  last  Will 
and  Testament  of  Julius  M.  COHEN,  deceased. 
Reba  V.  B.  Cohen,  executrix,  appellant;  Wil- 
liam Baruch,  special  guardian,  respondent.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  18,  1920.)  Order  of  the  Sur- 
rogate's Court  of  Westchester  County  granting 
allowance  reversed,  without  costs,  but  with 
leave  to  the  special  guardian  to  renew  the  ap- 
plication upon  proper  papers  showing  what 
disposition  was  made  of  the  objections  to  the 
probate  of  the  will,  filed  on  behalf  of  the  infants, 
and  the  reasons  for  such  disposition,  and  what 
if  any,  provision  was  made  for  them.  The 
papers  on  which  the  order  was  granted  are  in- 
complete and  insufficient  to  justify  allowance  in 
any  amount  Jenks,  P.  J.,  and  Mills,  Black- 
mar,  Kelly,  and  Jaycox,  JJ.,  concur.  See,  also, 
105  Misc.  Rep.  724,  174  N.  Y.  Supp.  427. 
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Samuel  OOHBfN  et  a!.,  Applts.,  r.  AMER- 
ICAN WOOLEN  CO.  OF  NEW  YORK.  Respt 
(Supreme  Ourt,  Appellate  Division,  First  De- 
partment June  11,  1920.)  Judgment  and  or- 
aer  affirmed,  with  costs.  No  opinion.  Order 
filed. 


^?®555LJ:  COHEJN,  appellant,  ▼.  William  M. 
BARRETT,  as  president  of  the  Adams  Express 
Company,  respondent  (Supreme  Court,  Appel- 
late Division.  Second  Department  May  14. 
1920.)  Defendant  served  the  answer  after  the 
time  to  answer  had  expired,  and  plaintiff  was 
justified  in  rejecting  it  Defendant's  remedy, 
if  he  has  any,  is  by  motion  to  open  the  default 
The  order  is  ther^ore  reversed,  with  $10  costs 
and  disbursements,  and  motion  denied,  with  $10 
costs.  Jenks,  P.  J.,  and  Mills,  Rich,  Putnam, 
and  Kelly,  JJ.,  concur.  See,  also,  180  N.  Y. 
Supp.  425.  ' 


John  W.  B.  COLEMAN,  tlespt,  t.  Charles  0. 
LA  ROSE,  Applt  (Supreme  Ourt,  Appellate 
Division,  First  Department.  June  18,  1920.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted.  No  opinion.  Order 
filed. 


COLUMBIA  TRTJ8T  CO.,  Respt..  t.  SIER- 
RA &  SAN  FRANCISCO  POWER  CO..  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  21,  1920.)  Judgment  affirm- 
ed, with  costs.    No  opinion.     Order  filed. 


COMMISSIONER  OF  PUBLIC  CHARI- 
TIES OF  THE  CJITT  OF  NEW  YORK,  on 
complaint  of  Rhoda  Freed,  respondent  v.  Robert 
OWENS,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  June  11«  1920.) 
Motion  granted. 


George  C.  COMSTOCK,  Applt,  t.  WAITT 
INVESTING  CO.,  Inc.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  11,  1920.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Matter  of  Eva  K.  CONLON,  for  payment  of 
an  award.  (Supreme  Court,  Appellate  Division, 
First  Department  May  21,  1920.)  Notice  of 
this  application  should  be  given  to  Archambeau, 
record  owner  of  the  Kirke  judgment.  Noticp 
should  also  be  given  to  J.  N.  Emley.  The  or- 
der should  be  settled  on  notice  to  all  parties. 
Upon  compliance  with  these  requirements,  the 
motion  for  a  reference  will  be  granted. 


Thomas  CONNOLLY,  appellant,  y.  Aaron 
NAUMBURG,  respondent  (Supreme  (3ourt, 
Appellate  Division,  Second  Department.  May 
7,  1920.)  Order  unanimously  affirmed,  with 
costs.     No  opinion. 
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Harry  W.  CX)RBIN»  Applt,  r.  Mae  M.  COR- 
BIN,  Respt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  May  21,  1920.)  Or- 
der modified,  by  reducing  allowance  for  support 
of  child  to  the  sum  of  $21  per  week,  and,  as  so 
modified,  affirmed,  without  costs.  No  opinion. 
Order  filed. 


Robert  B.  J,  CORCORAN,  Respt,  r.  Hubert 
B.  ROGERS  et  al.,  Applts.  (Supreme  CJourt, 
Appellate  Division,  B^rst  Department  May 
21,  1920.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Robert  B.  J.  CORCORAN  v.  Hubert  B. 
ROGERS  et  al.  (Supreme  Court  Appellate 
Division,  First  Department  June  18.  1920.) 
Motion  denied,  without  costs.    Of  der  filed. 


In  the  matter  of  the  petition  of  George  C. 
COTTON,  respondent,  to  render  and  settle 
his  account  as  executor  of  Charles  B. 
CONTRELL,  deceased,  etc.  Ida  M.  Baldwin, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  7,  1920.)  Decree  of 
the  Surrogate's  Court  of  Kings  Ck)unty  affirm- 
ed, with  costs.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Rich,  Blackmar,  and  Jaycox,  J  J.,  concur. 


In  the  matter  of  the  COURT  FUNDS  DE- 
POSITED PRIOR  TO  1891.  (Supreme  Court 
Appellate  Division,  First  Department  June  4, 
1920.)    Motion  granted.    Settle  order  on  notice. 


Jerome  COURTWRHGHT,  as  administrator 
of  the  goods,  chattels,  and  credits  of  Jasper 
Courtwright,  deceased,  applt,  v.  Minnie  SHER- 
MAN, respt  (Supreme  CJourt,  Appellate  Di- 
vision, Third  Department  May  14,  1920.) 
Motion  granted. 


Robert  J.  COVBRDALB,  etc.,  respondent 
V.  Caroline  CANDIDUS,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  4,  1920.)  Judgment  and  order  unanimoua- 
ly  affirmed,  with  costs.     No  opinion. 


Marie  M.  COWAN.  Applt.  v.  B^o^ence  S. 
HARKNESS,  indiv.  and  as  Excx.,  &c.,  et  al., 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department  June  18,  1920.)  Order  af- 
firmed, with  $10  costs  and  disbursements,  the 
amended  complaint  to  be  served  within  10 
days.    No  opinion.    Order  filed. 


Theodore  M.  COX,  as  trustee  In  bankruptcy 
of  Kingsbury-Leahy  0>mpany,  applt.,  v.  Ed- 
ward W.  LJblAHY,  Jacob  S.  Kingsbury,  and 
Edward  W.  Leahy,  as  administrator  with  the 


will  annexed  of  the  goods,  chattel*,  snd  erediti 
of  Jessie  M.  Sweeney,,  deceased,  respts.  (Su- 
preme Court  AppeUate  Division,  Third  De- 
partment May  14,  1920.)  Order  modified,  so 
as  to  permit  the  plidntiff,  at  his  option,  to  paj 
into  conrt  in  lieu  of  the  undertaking,  $250. 
and,  as  so  modified,  unanimously  afllrmed,  with- 
out costs. 


George  R.  CRBGO,  respt,  v.  BOAUD  OF 
EDUCATION  OF  UNION  FREE  SCHOOL 
DISTRICT  NO.  9  OF  THE  TOWN  OF 
CHEEKTOWAGA,  N.  Y..  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  21,  1920.)  Judgment  and  order  aflirmed, 
with  coats.    All  concur. 


Clara  Alice  CROUCH,  respondent,  ▼.  Ike 
C^rge  CROUCH,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  June 
4,  1920.)  Order  afllrmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenka,  P.  J.,  and 
MiUs,  Putnam,  Kelly,  and  Jaycox,  JJ.,  ooncar. 


Milton  L.  CUIiVER,  respt,  t.  KBEXAX 
BROTHERS  RBAI/TY  CO.  et  at,  applts.  (So- 
preme  Court  Appellate  Division,  Fourth  I>e 
partment  May  21,  1920.)  Order  affirmed, 
with  $10  costs  and  diaburseaieats.    All  concur. 


Louis  CURFEIN.  respondent,  t.  Nathaa 
BEOHER  and  Charles  Langer,  appellants.  (Su- 
preme Ourt  Appellate  Division,  Second  De- 
partment May  21,  1920.)  Applicati<»i  doiied, 
with  $10  costs. 


Cornelius  DACET,  PUT.,  r.  Rube  R.  FOGEU 
Respt,  In  Uie  Matter  of  the  Claim  of  Tbeo> 
dore  PRINCE,  Applt  (Supreme  Conrt,  Ap- 
pellate Division,  First  Department  June  IS. 
1920.)  Order  modified,  as  indicated  In  order, 
and,  as  so  modified,  affirmed,  with  $10  costs 
and  disbursements  to  appellant  No  opinica. 
Order  filed. 


Pasquale  D^AMBRA,  respondent,  t.  Philip 
RHINELANDER,  appellant  (Supreme  CourL 
Appellate  Division,  Second  Department  June 
11,  1920.)  Motion  for  stay  granted,  on  condi- 
tion that  appellant  perfect  the  appeal,  place 
the  case  on  the  calendar,  and  be  ready  for  ar^ 
gument  on  Friday,  June  18,  1920;  otherwise, 
motion  denied,  with  $10  costa. 


Emilie  DAMS,  as  adm'z,  etiL,  respt.,  y.  DI- 
RECTOR GENERAL  OF  RAIIjROADS.  ap- 
plt (Supreme  Court,  Appellate  Divisdoiu 
Fourth  Department  May  21,  1920.)  Judg- 
ment and  order  affirmedi  with  coeta.  All  con- 
cur. 
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DanW  DAKEIBT,  Applt.,  t.  CANADA 
STBAMSHIP  LINES,  Ltd.,  Respt.  (Supreme 
Goart,  Appellate  Division,  Eirst  Department. 
May  28,  10200  Judgment  and  order  affirmed, 
with  oostB.    No  opinion.    Order  filed. 


M0HOBANDIJH  DBGISIOMi  921 
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Nora  Biatch  DB  FOREST,  reepondent,  t. 
Lee  DE  FOREST,  appellant  (Supreme  Oourt, 
Appellate  Dii4sion,  Second  Department.  June 
25, 1020.)    Motion  denied,  without  coata. 


Ck>Drad  P.  DARLING,  respondent,  ▼.  Thom« 
as  B.  SCOTT,  appellant  (Supreme  CJourt,  Ap- 
pellate Division,  Second  Department  May  21, 
1920.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  abide  the  event,  up- 
on the  ground  that  it  was  error  to  the  substan- 
tial prejudice  of  the  defendant  for  the  trial  jus- 
tice to  take  out  of  the  case  (as  he  did  in  effect) 
in  his  instructions  to  the  jury,  the  variance  in 
the  length  of  the  strainer  from  20  feet  to  60 
feet  as  an  item  or  element  in  plaintifiTs  per- 
formance of  the  contract.  We  think  that  at 
least  the  question  whether  or  not  the  variance 
was  material  should,  upon  the  evidence,  have 
been  submitted  to  the  jury.  Jenks,  P.  J.,  and 
Mills,  Rich,  Blackmar,  and  Jaycox,  JJ.,  concur. 


Marius  DAUERE  and  another,  respondents, 
T.  Carmine  ALTIERI  and  another,  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department  Juno  25,  1920.)  Motion  denied, 
without  costs,  and  stay  vacated* 


Sophia  DECHTEROW,  appellant,  r.  ADS- 
TIN  NICHOLS  COMPANY,  Inc..  and  others, 
respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  7,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 


Sophia  DBCH-naROW,  appeUant,  v.  AUS- 
TIN NICHOLS  COMPANY,  Inc.,  et  «1.,  re- 
spondents. (Supreme  Ck>urt,  Appell&te  Divi- 
sion, Second  Department  May  21, 1920.)  Mo- 
tion to  dismiss  appeal  denied,  on  condition  that 
appellant  reprint  the  appeal  papers  to  corre- 
spond to  the  order  of  the  County  Court,  place 
the  case  on  the  June  calendar,  and  be  ready  for 
argument  when  reached;  otherwise,  motion 
granted,  with  $10  costs. 


Sophia  DECHTEROW,  appellant,  v.  AUS- 
TIN NICHOLS  COMPANY,  Inc.,  and  others, 
respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  11,  19200  Ap- 
peal dismissed,  with  costs.  Jenks,  P.  J.,  and 
Mills,  Blackmar,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 


fnixa  L.  DE  CLARK,  as  Adm'x,  v.  FOR- 
EIGN PRODUCTS  CO.,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  21,  1920.)  Motion  to  dismiss  appeal  de- 
nied, with  $10  costs.    Order  filed. 


Charles  F.  DELANO,  respondent,  v.  COUN- 
TY OF  SUFFOLK,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  2S,  1920.)  Motion  panted,  and  the  fol- 
lowing question  certified:  Does  the  complaint 
state  a  cause  of  action? 


Angelina  DE  MARIA,  an  infant,  by  James 
De  Maria,  her  guardian  ad  litem,  respondent, 
V.  KNICKERBOCKER  ICE  COMPANY^  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  May  7.  1920.)  Judgment 
and  order  unanimously  afilrmed,  with  costs. 
No  opinion. 

DEN  NORSKB  AMERIBKALINJB  AO- 
TIBSSELSKABET,  Respt,  v.  SUN  PRINT- 
ING &  PUBLISHING  ASSOCIATION  and 
another,  Applts.  (Supreme  Court,  Appellate 
Division,  First  Department  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  the  defendants  to  with- 
draw their  demurrer  and  to  answer  the  com- 
plaint within  20  days  from  service  of  order, 
with  notice  of  entry  thereof,  upon  payment  of' 
said  costs  and  |10  costs  of  motion  at  the  Spe- 
cial Term.    No  opinion.    Order  filed. 


DE  PEYSTER  RBAI/TY  CO.,  Inc.,  land- 
lord-appellant V.  COHEN,  tenant-respondent 
(Supreme  Court,  Appellate  Term,  First  De- 
partment June  9,  1920.)  Appeal  from  Munic- 
ipal Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict Summary  proceedings  by  the  De  Pey^ 
ster  Realty  dJonipany,  incorporated,  landlord, 
against  Iser  P.  Cohen,  tenant.  From  a  final 
order  awarding  possession  to  the  tenant,  aft- 
er trial  without  a  jury,  the  landlord  appeals. 
Reversed  with  directions. 

PER  CURIAM.  The  learned  trial  justice 
found,  on  very  ample  evidence,  that  the  pro- 
ceeding was  brought  in  good  faith.  He  tiius 
found  that  the  landlord  actually  deemed  the 
tenant's  conduct  objectionable,  and  that  the 
proceeding  was  not  instituted  because  of  any 
other  motive.  We  are  in  thorough  accord  with 
the  court  below  in  respect  of  these  findings. 
Final  order  reversed,  with  $30  costs,  and  final 
order  directed,  awarding  possession  to  the  land- 
lord, with  costs. 


Mary  H.  DEWEY,  applt,  v.  Alva  MORRIS, 
respt  (Supreme  (3ourt,  Appellate  Division, 
Fourth  Department  March  10,  1920.)  Order 
(108  Misc.  Rep.  407,  178  N.  Y.  Supp.  872)  af- 
firmed, with  $10  costs  and  disbursements.  S^ 
rule  23,  General  Rules  of  Practice.  All  con- 
cur ;   Lambert,  J.,  not  sitting. 


Digitized  by 


Google 


923 


182  NBW  XOBK  BUPPjLBMWT 


Victor  DI  MAECO,  an  inlant,  etc.,  reapt,  ▼. 
TAYLOR  &  CRATK,  applt.  (Supreme  Court, 
Appc'llace  Division,  Fourth  Deparunent.  March 
10,  1920.)  Motion  for  leave  to  app.eai  to 
Court  of  Appeals  denied,  with  $10  costs. 


Thomas  B.  DIXON,  Applt,  ▼.  WESTERN 
UNION  TELJSGRAPn  CO.,  impleaded,  etc.. 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  28,  1«20.)  Order  af- 
firmed, with  $10  costs  and  disbursements,  witli 
leave  to  plaintiff  to  serve  a  second  amended 
complaint,  on  payment  of  said  costs  and  $10 
costs  at  Special  Term.  No  opinion.  Order 
filed. 


Uenry  DOSCHER  et  al.,  as  executors,  ate., 
of  Cluus  Doscher,  deceased,  respondents,  v. 
Gcsine  ENGEL,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
21,  1920.)  Judgment  reversed,  and  complaint 
dismissed,  with  costs.  The  eleventh  finding  of 
fact  is  reversed,  and  the  defendant's  proposed 
findings  of  fact  14,  15,  16,  and  17  are  found 
by  this  court.  The  conclusions  of  law  found  by 
the  trini  court  are  reversed,  and  this  court 
makes  the  conclusions  of  law  as  proposed  by 
the  defendant.  No  opinion.  Jenks.  P.  J.,  and 
Mills,  Blackmar,  and  Jaycox,  Jj.,  concur. 
Kelly,  J.,  dissents. 


Edward  DREXLER  and  Margaretta  Bart- 
lett,  respondents,  v.  Ellen  M.  WHITE,  appel- 
ifttnt.  (Supreme  Court,  Appellate  Division, 
Second  Department  June  25,  1920.)  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 


Robert  Drew  DUNN  and  one,  personally,  ate, 
applts.,  V.  Thomas  BISHOP  et  al.,  respts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  3,  1920.)  Judgment  ai- 
fijrmed,  with  costs.    All  concur. 


EAST  SIDE  SAVINGS  BANK  OF  ROCH- 
ESTER, respt.,  v.  Abraham  MELMCK  and 
others  applts.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  March  3,  1020.) 
Appeal  dismissed,  without  costs,  upon  stipula- 
tion filed. 


ECONOMY  HOMES  CO!^IPANY,  appellant, 
V.  Adolnh  VOIGT  et  al.,  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partmont.  May  21,  1920.)  Judgment  reversed, 
with  costs,  ana  judgment  rendered  in  favor  of 
the  plaintiff,  with  costs,  upon  the  ground  that 
no  estoppel  was  established  against  the  plain- 
tiff in  favor  of  the  defendant,  to  prevent  plain- 
tiff from  insisting  that  the  deed  was  and  is  a 
mortgage  merely,  as  by  the  terms  of  the  writ- 
ten agreement  between  the  parties  it  undoubt- 
edly was  at  its  inception,  and  further,  that  no 
equity  in  favor  of  defendant  has  arisen  which 


cannot  be  fuUj  proliected  bj  giving  him  a  prior 
lien  upon  the  property  and  the  proceeds  of  its 
sale,  if  sale  be  had.  Due  condusions  of  law 
are  made  as  follows,  viz.:  (1)  That  the  said 
deed  was  and  is  merely  a  mortgage  by  plaintiff 
to  defendant  to  secure  payment  of  said  indebt- 
edness and  interest  (2)  That  defendant  has  a 
prior  lien  to  that  of  said  mortgage  upon  said 
premises  for  the  balance  of  his  disbursements 
in  reference  to  the  property  over  Lis  receipts 
therefrom,  and  that  plaintiff  be  entitled  to 
have  the  defendant  account  for  said  disburse- 
ments and  receipts.  (3)  That  plaintiff  is  en- 
titled to  redeem  the  premises  from  said  mort- 
gage by  paying  to  defendant  the  amount  of 
said  indebtedness  and  interest  and  any  balance 
found  due  to  defendant  upon  said  accounting. 

(4)  That  a  referee  to  take  the  said  account 
shall  be  appointed  by  the  Special  Term  of  this 
court  upon  due  application  made  to  it  therefor. 

(5)  That  if  plaintiff  shall  fail  within  30  days 
after  the  determination  as  aforesaid  to  pay  the 
amount  due  from  plaintiff  to  defendant,  then 
the  said  real  estate  shall  be  sold  by  the  said 
referee,  and  out  of  the  proceeds  of  such  sale 
there  shall  be  paid:  (a)  The  expenses  of  the 
sale,  including  the  referee's  fees;  (b)  to  the 
defendant  the  balance  which  upon  said  account- 
ing may  be  found  to  be  due  to  defendant  and 
also  the  said  indebtedness  and  interest:  (c) 
to  the  plaintiff  any  balance  remaining.  Jenks, 
P.  J.,  and  MiUs,  Rich,  Blackmar,  and  Jaycox, 
JJ.,  concur.     Settle  order  on  notice. 


ECONOMT  HOMES  COMPANY,  appellant 
▼.  Adolph  YOIGX  et  al.,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  25,  1920.)  Motion  for  rear- 
gument  denied,  with  $10  costs. 


MARY  EGAN,  respondent,  v.  BOARD  OF 
EDUCATION  OF  THE  CITY  OF  NEW 
YORK,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  May  14,  1920.) 
Until  a  personal  representative  of  respondent 
ia  substituted  so  that  this  appeal  be  revived,  it 
cannot  be  heard.  The  cause  is,  however,  re- 
tained until  June  1,  1020,  to  await  such  re- 
vivor. Jenks,  P.  J.,  and  Mills,  Rich,  Putnam^ 
and  Blackmar,  JJ.,  concur. 


John  M.  EGAN,  applt,  t.  Fred  W.  QUANDT, 
respt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  3,  1020.)  Appeal 
dismissed,  unless  appellant  shall  file  and  serve 
printed  papers  and  pay  to  respondent's  attor- 
ney $10  by  March  Oth,  and  be  ready  for  ar- 
gument on  March  12th. 


Samuel  EICHENBAUM  et  al.  ▼.  Stephen  H. 
JACKSON.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  June  18.  1920.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs, 
unless  anpellants  comply  with  terms  stated  in 
order.    Order  filed. 
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Loais  O.  BKOEL,  respondent,  v.  Henry 
DOSCHER  et  al.,  as  executors,  etc.,  appel- 
lants, and  others,  defendants.  Action  Mo.  1. 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  25,  1920.)  >  Motion  denied, 
on  condition  that  appellants  perfect  the  ap* 
peal,  plaee  the  case  on  the  calendar  for  the 
next  term  of  the  court,  and  he  readj'  for  ar* 
gument  when  reached;  otherwise,  motion 
granted,  with  $10  ceats. 


Eliezer  ENGLEMAN,  respondent,  ▼.  Donato 
MONTANO,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  14, 
1920.)  Judgment  and  order  of  the  County 
Court  of  Kings  County  unanimously  afirmed, 
with  costa.    So  opinion. 


Eliexer  ENGLEMAN,  respondent,  t.  Donato 
MONTANO,  appeUant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June 
25,  1920.)     Motion  denied. 


Carmine  ESPOSITO  v.  AMERICAN  RAIL- 
WAY EXPRESS  CO.  (Supreme  Court,  Ap- 
pellate Divitjion,  First  Department  June  lo, 
1920.)    Application  granted.    Order  signed. 


Antonio  ESPOSITO  v.  EMPIRE  Sl^ATB 
STEEL  PRODUCTS  CO.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
18,  1920.)  AppUcation  denied,  with  $10  costs. 
Order  signed. 


EXC^HANGE  BANK  Off  OAKFIELD, 
Respt,  v.  Almon  J.  BISHOP  et  al.,  Emory  J. 
Bishop  et  al.,  Applts.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May 
19,  1920.)  Judgment  modified,  so  as  to  provide 
that  the  lien  of  the  lease  given  to  Emory  J. 
Bishop  shall  be  prior  in  time  and  legal  effect 
to  the  Uen  of  plaintiff's  mortgage,  and.  as  so 
modified,  the  Judgment  is  affirmed,  witn  costs 
in  this  court  and  in  County  Ck>urt  to  the  ap- 

Eellanta.     Findings  of  fact  and  conclusions  of 
iw  are  modified  accordingly.    AU  concur. 


Abe  FADER-  appellant,  v.  Harir  POLLACK, 
respondent  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  June  25,  1920.) 
Order,  of  the  County  Court  of  Kings  County, 
setting  aside  verdict  and  granting  a  new  trial, 
unanimously  affirmed,  with  costs  to  respondent 
to  abide  the  event    No  opinion. 


FAIRFAX  HOTEL  CO.,  Inc.,  t.  Bemabe 
BARRIOS.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  May  21,  1920.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


T.a) 

Sarah  FAIRHDRST,  respondent,  r.  Hannah 
M.  TAG,  appellant  (Supreme  Court,  Appel- 
late Division.  Second  Department  May  1^ 
1920.)  The  testimony  from  defendant's  chauf- 
feur, called  on  the  retrial,  supplies  an  ezplana'' 
tion  for  plaintiff's  failure  to  have  seen  de- 
fendant's automobile.  At  the  time  she  looked 
in  crossing  Jefferson  avenue  a  south-bound  trol- 
ley car  on  Nostrand  avenue  had  shut  off  the 
automobile  from  her  sight  The  question  of 
defendant's  negligence  and  plain  tiff '^s  alleged 
failure  of  care  were  left  to  the  jury,  in  a  charge 
free  from  exception.  The  judgment  and  order 
are  therefore  affirmed,  with  costs.  Jenks,  P.  J., 
and  Mills,  Rich,  and  Putnam,  JJ.,  concur. 
Blackmar,  J.,  concurs  in  the  result 


Edna  B.  FAIRWEATHER  at  Adm'z,  etc.,  ▼. 
John  L.  SUTPUEN  et  al.  (Supreme  Court 
Appellate  Division,  First  Department  June 
4,  1920.)  Motion  denied*  with  $10  cosU.  Or- 
der filed. 


Louisa  E.  FALES,  as  administratrix,  etc., 
of  Oscar  0-  Fales,  deceased,  respondent,  v. 
Samuel  FUkMAN,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
4,  1920.)  Judgment  and  order  unanimously 
affirmed*  with  costs.  .  No  opinion. 


FARMERS'  LOAN  &  TRUST  COMPANX. 
as  truBt^e,  etc.,  appellant,  v.  Mary  A.  Barnard 
WAGSTAFF  and  others,  appellants,  Mary  Q. 
Shelly,  respondent,  and  another,  defendant. 
(Supreme  Court,  Appellate  Division,  Second 
Department    June  25,  1920.)    Motion  granted. 


Drudlla  F.  FARRELL  v.  DOWNEY  OPER- 
ATING CO.,  Inc.  (Supreme  Court  Appellate 
Division,  Ftrst  Department  May  21,  1920.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 


In  the  Mditter  of  the  Petition  of  George  H. 
FEARON,  as  adm'r,  etc.,  Respt,  for  the  Ju- 
dicial Settlement  of  the  Accounts  of  Bhinice 
P.  Clark,  as  executrix.  etc^Appit  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  19,  1920.)  Decree  affirmed,  with  costs. 
All  concur. 


FEDERAL  DOLL  MANUFACTURING 
CO.,  Applt,  ▼.  Sundel  HYMAN.  impld.,  etc., 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  June  4,  1920.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


FEDERAL      DOLL      MANUFACTURING 

CO.    V.    Sundel    HYMAN,    impld.       (Supreme 

Court,  Appellate  Division,   First  Department 

June  4,  1920. >     Motion  to  dismiss  appeal  de- 

i  nied,  with  $10  costs.     Order  filed. 
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Omer  FEIZI  ▼.  Alexander  O.  OASTRIOTIS 
et  al.  (Supreme  Coart,  Appellate  Divisioii, 
First  Department.  June  1$  1920.)  Motion 
for  stay  denied,  with  $10  ooatBt  and  temporary 
stay  vacated*    Order  filed. 


Omer  FRIZI  t.  Alexander  O.  0ASTBI0TI9 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  1^  1920.)  Motion 
to  dismiss  appeal  denied,  witn  $10  costa.  Or- 
der filed. 


Edward  FELMET,  respt,  ▼.  NATIONAL 
CASUALTY  CO..  applt.  (Supreme  Court,  Ap- 
pellate Division.  Fourth  Department  May 
21.  1920.)  Order  affirmed,  with  $10  oosta  and 
diaburaementa.    All  concur.         ^ 


Louis    FENNING,    respondent,    t.    George 
LASKAS    and    Margaret    Laskas,    appellants. 

i Supreme   Court,   Appellate   Division,   Second 
department.     May  7,  1920.)     Motion  denied, 
without  costa. 


FERNCLIFFE  REALTY  CO.,  Applt.,  v. 
Henrv  F.  SBiON,  Respt.  (Supreme  Court, 
AppeUate  Division,  First  Department.  June 
4,  1920.)  Order  affirmed,  with  SIO  costa  and 
diaburaementa.    No  opinion.    Oraer  filed. 


Antonetta  FESTA,  as  administratrix,  etc^ 
of  Rocco  Festa,  deceased,  respondent,  v.  NEW 
YORK  &  QUEENS  ELECTRIC  LIGHT  & 
POWER  OOBCPANY.  appellant  (Supreme 
Court  Appellate  Diviaion,  Second  Department 
Jnne  4.  192o.)  Judgment  and  order  unanimous- 
ly aifirmed,  with  oosta.    No  opinion. 


Leo  FINKENBBRG,  Respt,  r.  Moses  LBV- 
INSON  et  al..  Applta.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  11, 
1920.)  Judgment  and  order  affirmed,  with 
costs.  ^  opinion.  Order  filed.  See,  alao, 
192  App.  Div.  1,  ld2  N.  Y.  Supp.  la 


FIRST  NATIONAL  BANK  OF  AURORA, 
Respt,  V.  PRECISION  CASTINGS  CO.,  Inc., 
Applt  (Supreme  Court  Appellate  Division, 
Fourth  Department  May  19,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


FIRST  NATIONAL  BANK  OF  PHILADEL- 
PHIA V.  NATIONAL  PARK  BANK  OF  NEW 
YORK.  (Supreme  Court.  Appellate  Division, 
First  Department  May  21,  1020.)  Motion  de- 
nied, with  $10  costa.    Order  filed* 


William  H.  FISCHBR,  respondent,  t.  Cath- 
erine J.  GASTMEYBR  and  BOizabeth  M.  Fraw- 
ley,  appellants,  and  another,  defendant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment June  26,  1920.)  We  4hink  that  no 
further  paymenta  should  be  made  pending  the 
hearing  and  determination  of  the  appeal.  Mo- 
tion granted  to  that  extent*  without  oosta. 


Frieda  FISHMAN,  Reapt,  t.  Lonia  FIRST- 
BNBERG.  impleaded,  etc..  Applt  (Supreme 
Court,  Appellate  Division,  Firat  Department 
May  14,  1920.)  Judgment  and  order  affirmed, 
with  costa.    No  opinion.    Order  filed. 


In  the  matter  of  the  ESTATE  OF  Michael  H. 
FITZSIMONS,  deceased.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  March 
17,  1920.)  Motion  for  reargument  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied. 


590  WEST  END  AVENUE,  Ihc^  Respt,  v. 
SLAWSON  &  HOBBS,  Applt  (Supreme 
Court,  Appellate  Division,  Firat  Department 
June  18.  1920.)  Order,  so  far  aa  appealed 
from,  affirmed,  with  $1()  costa  and  disburse- 
ments, with  leave  to  the  defendant  to  aerve  an 
amended  answer  within  10  days  from  service  of 
order  with  notice  of  entry  thereof,  upon/ pay- 
ment of  said  costa  and  $10  coata  of  motion  at 
the  Special  Term.    No  opinion.    Order  filed. 


Bernard  J.  FLAHERTY,  appellant  ▼.  George 
W.  EVANS,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  7, 
1920.)  Judgment  and  order  unanimoualy  af- 
firmed, with  costa.    No  opinion. 


In  the  matter  of  the  daim  of  William  FLAN- 
AGAN, claimant  respondent  for  compensation 
under  the  Workmen'a  Compensation  La:w,  v. 
JONES  BROTHERS,  employer,  and  the  Com- 
mercial Casualty  Insurance  Company,  insur- 
ance carrier,  appellanta.  (Supreme  Court  Ap- 
pellate Division,  Third  Department  May  14, 
1920.)  Remitted  to  the  comaiaaion  for  further 
hearing  and  findings. 


Albert  H.  FORD,  respt,  v.  STATE  of  New 
York,  applt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  21.  1920.) 
Judgment  affirmed,  with  costs.  All  concur. 
See,  also,  184  App.  Div.  620,  172  N.  Y.  Supp. 
468. 


FOREIGN  PRODUCJTS  CO.,  Inc.,  ▼.  O.  C. 
MENGEL  &  BRO.  CJO.  (Supreme  Court  Ap- 
pellate  Division.  First  Department  June  4. 
1920.)  Motion  for  stay  pending  appeal  grant- 
ed.   Settle  order  on  notice. 
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Wilbvr  A,  FOX,  n«pt.v.  DAIRYMEN'S 
PROTE5CTIVB  ASSOCIATION  OP  PULAS- 
KI, N.  Y.,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  17, 
1920.)  Judgment  and  order  affirmed,  with 
costs.    All  concur;  Hubbs,  J.,  not  sitting. 


Albert  PBOHLICH,  Respt,  ▼.  RBO  MOTOR 
CAR  CO,  OP  NEW  YORK,  Applt.  (Supreme 
Court,  Appellate  Diviaion.  First  Department 
June  11,  1920.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Bfargnerite  FROHMAN,  respondent,  ▼.  James 
A.  MAY,  appellant.  (Supreme  Court,  Appel- 
late DlTlsion,  Second  Department  June  4, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Kelly,  and  Jaycoz,  JJ.,  concur. 


Giuseppe  GALBO,  raspondent,  t.  Giuaeppina 
GALBO,  appellant.  (Supreme  Court,  Appel- 
late Division*  Second  Department  June  4, 
1920.)  Order  denying  defendant's  motion  to 
change  place  of  trial  affirmed,  without  costs. 
Two  judges  at  Special  Term  have  decided  that 
plaintiff  was  a  resident  of  Westchester  county 
at  the  date  of  the  commencement  of  the  action. 
The  retention  of  the  venue  in  that  county  nec- 
essarily places  upon  the  defendant  the  burden 
and  expense  of  bringing  her  witnesses  to  White 
Plains  for  the  trial.  This  expense  must  be 
borne  by  plaintiff,  as  was  conceded  on  the  arau- 
ment  of  this  appeal.  Jenk^  P.  J.,  and  Mills, 
Putnam,  Kelly,  and  Jaycoz,  JJ.,  concur.  Settle 
order  before  the  Presiding  Justice. 


Cornelius  GALLAGHER,  respondent,  t.  Ed- 
ward S.  PEROT  and  Minnie  B.  Jackson  as  ex- 
ecutrix, etc.,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  7, 
1020.)     Motion  granted,  wiUiout  costs. 


Henri  M.  GALLBN  t.  Wilfred  B.  FULGEmR. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  18,  1920.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


Margaret  GALYIN,  as  administratrix,  etc., 
respondent  ▼.  FEDERAL  SUGAR  REFINING 
COMPANY,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  May  7, 
1920.)  Motion  for  reargument  or  for  leave  to 
appeal  to  the  Court  of  Appeals  denied,  with  |10 
costs. 


Rose  GANS  v.  Lucille  U.  KURTZ  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  4,  1920.)  Motion  to  dismiss  ap- 
peal granted,  with  |10  costs.    Order  filed. 
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Theresa  GARBARINO.  remmdent,  t.  Mi- 
chael BBRARDINI,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
21,  1920.)    Application  denied,  with  |10  costs. 


In  the  Matter  of  Francisco  GARCIA,  some- 
times known  as  Francisco  Garcia  y  Lopea,  de- 
ceased. (Supreme  Court  Appellate  Division, 
First  Department  May  14,  1920.)  Decree, 
80  far  as  appealed  from,  affirmed,  with  costs  to 
respondent  payable  out  of  the  estate.  No  opin- 
ion. Order  filed.  See.  also,  101  Misc.  Kep. 
38T,  167  N.  Y.  Supp.  168;  lS3  App.  Div.  712. 
170  N.  Y.  Supp.  080. 


Thomaa  R.  GARDINER,  respt,  t.  B.  a 
KLAPP,  applt  (Supreme  Court,  Appellate  Di« 
vision.  Fourth  I^epartment  May  21,  1020.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  ^10  costs  to 
appellant  to  abide  event    All  concur. 


Hermas  GARIEPY,  Respt,  t.  Reuben  W. 
EBERLY,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  19,  1920.) 
Judgment  and  order  affirmed,  with  costs.  Am 
concur. 


Franklin  GATES,  respt,  t.  Ulrssea  G.  FISH- 
ER et  al.,  applts.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  17, 1920.) 
Judgment  (107  Misc.  Rep.  68,  176  N.  Y.  Supp. 
428)  affirmed,  with  costs,  upon  the  opinion 
of  Clark,  J.,  delivered  at  Special  Term.  All 
concur;   Clark,  J.,  not  sitting. 


Gerard  GEARITY.  an  infant,  by  John  Geari- 
ty,  his  guardian  ad  Htem,  appellant  ▼•  WEST<- 
COTT  express  COMPANY,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  26,  1920.)  Order  setting 
aside  verdict  and  granting  a  new  trial  unani- 
mously affirmed,  with  costs  to  reapondent  to 
abide  the  event    No  opinion. 


Leopold  GELBERG  and  another,  Applta.,  t. 
STANDARD  MATCH  COMPANY,  Inc.,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  18,  1920.)  Order  affirmed, 
with  |10  costs  and  disbursements.  No  opin- 
ion.   Settle  order  on  notice. 


G.  ELIAS  &  BRO.,  Inc.,  respt.,  r.  Qfrus  H. 
BROWNBLL  et  al»  applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
17,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 
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Adolph  GENEROUS,  Respt,  t.  SHEPABD  & 
MOUSE  LUMBER  CO.,  Applt.  (Supreme 
Court.  Appellate  Division,  First  Department 
May  2l,  1920.)  Determination  affirmed,  with 
costs.    No  opinion.    Order  filed. 


COUNTY  OF  GENESEE,  respt,  t.  Edward 
F.  SHOUT,  applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  March  3, 
1920.)  Judgment  affirmed,  with  costs.  All  con- 
cur. 


Annie  M.  GERAGHTY,  respondent  v.  RYE 
BLACH  CLUB  and  Rye  Construction  Com- 
pany, Inc.,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  June  25, 
1920.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


Marr  GOHLKE,  respondent,  t.  Frank  C. 
BLANCUARD,  appellant,  and  others,  defend- 
ants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  25,  1920.)  Motion 
for  stay  denied.  ' 


Jacob  GOLDBERG,  respondent,  v.  Esphi- 
erra  GOLDBERG,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
lo,  1920.)  Judgment  affirmed,  without  costs. 
No  opinion.  Jenks,  P.  J.,  and  Mills,  BUckmar, 
Kelly,  and  Jaycoz,  J  J.,  concur. 


Lasar  GOLDFARB  v.  Anna  W.  GOLD- 
FAUB.  (Supreme  Court  Appellate  Division, 
First  Department  May  21,  1920.)  Motion  to 
dismiss  appeal  granted*     Order  ued« 


Max  GOODMAN  v.  BaSAN-JONES  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  18,  1920.)  Application  de- 
nied, with  110  costs,  and  stay  vacated.  Order 
signed. 


Bernard  GORDON  v.  Emily  L.  P.  BEVIN8. 
(Supreme  Court  Appellate  Division,  First  De- 
partment June  4,  1920.)  Motion  to  dismiss 
appeal  denied,  with  $10  costs.    Order  filed. 


Hyman  GORDON.  Applt,  v.  Lesser  PALEY, 
Respt  (Supreme  Court  Appellate  Division, 
Fourth  Drpurtment  May  19,  1920.)  Judg- 
ment affirmed,  with  costs.  All  concur,  except 
Kruse,  P.  J^  and  Clark,  J.,  who  dissent  . 


Benjamin  R.  GORNTO,  Applt,  v.  MIRROR 
FILMS.  Inc.,  et  al.,  Kpspts.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
18,  1920.)  Order  reversed^  with  $10  costs  and 
disbursements,  and  plaintiff's  motion  for  per- 
mission to  proceed  with  the  entry  of  the  judg- 


ment upon  the  verdict  in  this  case  granted,  ap- 
on  the  authority  of  O'Connor  v.  Uealy,  171 
App.  Div.  604,  157  N.  Y.  Supp,  919.     Order 


filj^ 


In  the  matter  of  the  application  of  the 
GRADE  CROSSING  COMMISSIONERS  OF 
THE  CITY  OF  BUFFALO,  to  determine  the 
compensation  to  be  paid,  eta.  in  re  liuids  claim- 
ed to  be  owned  by  Peter  Hoi  et  al.  Proceeding 
No.  96.  (Supreme  Ck>urt,  Appellate  Division, 
Fourth  Department  March  lU,  1920.)  Order 
(176  App.  Div.  349,  162  N.  Y.  Supp.  1092) 
affirmed,  with  costs.  Motion  for  leave  co  ap- 
peal to  the  Court  of  Appeals  granted.  All  con- 
cur;   Lambert,  J.,  not  aitting. 


12,  1920.)  Judgment  and  order  reversed,  with 
costs,  and'  complaint  dismissed,  with  costs. 
Held,  that  the  evidence  was  insufficient  to  make 
out  a  cause  of  action  for  nuisanoe  or  negli- 
gence. All  ooDcur,  except  Hubbs,  Jt  who  di»- 
•ents,  and  votes  for  affiirmanoe. 


Matter  of  Robert  J.  GRAY,  deceased.  (Sa- 
preme  Court,  Appellate  Division,  BHrst  Depart- 
ment June  4,  1920.)  Motion  to  dismiss  ap- 
peal denied,  with  $10  costs.    Order  filed. 


In  the  matter  of  the  claim  for  compensation 
made  under  the  Workmen's  Compensation  Law 
by  Rocco  GRECIA,  respondent  v.  UNITED 
STATES    RAIUiOAD    ADMINISTRATION 

2 Jew  York  Central  Railroad),  Walker  D. 
ines,  as  Director  General  of  Railroads,  em- 
ployed and  self-insurer,  applt  (Supreme  Court, 
Appellate  Division,  Third  Department  May 
14,  1920.)     Award  onanimouBly  affirmed. 


In  the  Matter  of  the  Appraisal  of  the  Estate 
of  Carrie  Hoyt  GREEN,  deceased,  under  the 
acts  in  relation  to  taxable  transfers  of  prop- 
erty. (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  21,  1920.)  Appeal 
dismissed,  without  costs,  upon  stipulation  nled. 


GREEN  ISLAND  WATER  SUPPLY  COM- 
PANY, respt,  V.  MAGILL  IMPROVEMENT 
COMPANx*  Incorporated,  applt  (Supreme 
Court,  Appellate  Division,  ^hird  Department 
May  14,  1920.)  Motion  granted. 


In  the  matter  of  the  probate  of  the  last  vnll 
and  testament  of  Arnold  GREGORY,  deceased. 
(Supreme  Court  Appellate  Division,  Fourth 
Department  March,  17.  1920.)  Motion  to  dis- 
miss appeal  granted,  unless  the  appellant  shall 
file  and  i 


30  days. 


serve  printed  papers  on  appeal  within 
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Motion  deiued,  with  $10  costs. 


Cliarlds  B.  GROAT,  Reftpt^,  t.  George  A, 
ADAMS,  Applt.  (Supreme  Court,  A-ppellate 
Division,  Fourtli  Department  May  12,  1920.) 
Judgment  and  order  affirmed,  with  costa.  Ail 
concur. 


In  the  matter  of  the  application  of  Edward  JF, 
GKOOM,  for  an  order  to  show  cause,  etc  (Su- 
preme Court,  Appeilate  Division,  Second  De- 
partment. May  7,  1920.)  Order  modified,  so  as 
to  provide  that  the  disposition  of  the  infant  be 
temporary  only;  that  the  order  be  without 
prejudice  to  another  application,  to  be  made  at 
any  time  after  January  1,  1921.  The  record  is 
entirely  too  meager  to  justify  an  order  which 
might  be  construed  as  a  permanent  award  of 
the  custody  of  the  child.  On  the  face  of  the 
record  the  husband  is  fn  the  right,  and  the 
wife,  who  left  him  without  cauae,  in  the  wrong. 
The  only  justification  for  an  order  awarding 
custody  of  the  infant  to  the  mother  is  its  ten- 
der years.  If  the  husband  and  wife  cannot  live 
together  as  a  married  couple  should,  a  further 
application  should  be  made  to  the  court  to  de- 
termine the  custody  of  the  child,  upon  which  a 
more  complete  disclosure  of  all  relevant  facts 
should  be  made.  As  thus  modified,  the  order 
is  affirmed,  without  costs.  Jenks,  P.  J.,  and 
Mills,  Rich,  Blackmar,  and  Jaycox,  JJ.,  concur. 


Charles  GROSSMAN  and  another,  respond* 
ents,  ▼.  Isaan  SANDLBR,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June,  25,  1920.)  Application  de- 
nied, with  SIO  costs.  See  Handy  v.  Butler,  18S 
App.  Div.  359,  169  N.  X.  Supp.  770. 


Nellie  GROVES,  rcspt.,  ▼.  8.  WANDER  A 
SONS*  CHEMICAL  CO..  Inc.,  applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
Sartment.  May  2l,  1920.)  Judgment  and  or- 
er  affirmed,  with  costs.  All  concur,  except 
De  Angells.  J.,  who  dissents,  and  votes  for 
reversal  ana  dismissal  of  the  complaint 


Oscar  L.  GUBELMAN  et  al.  ▼.  PANAMA 
RAILROAD  CO.  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  ,  June  18, 
1920.)  Motion  granted.  Settle  order  on  no- 
tice. 


Samuel  GUYEFF,  respondent  ▼.  Jacob 
MOSKOWITZ,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  May 
7,  1920.)  Motion  for  stay  granted,  on  condi- 
tion that  dpfindant  Moskowit£  within  10  days 
give  a  surety  bond  in  the  sum  of  $1,000  and 
stipulate  to  ar^ue  the  case  at  the  June  term; 
otherwise,  mouon  denied,  with  $10  costs. 


§!^>9»lL.  f3S^^^*^i  KSRoi^t,  T.  Jacob 
MOSKOWITZ,  appellant  ,(^uprome  ..Court 
Appellate  Division,  Second  Department  June 
25,  1920.)     Motion  denied,  without  costs. 


Blanche  GUZZI,  an  Infant,  etc.,  ▼,  NEW 
YORK  ZOOLOGICAL  SOCIETY.  (Supreme 
Court  Appellate  Division,  First  Department. 
June  18,  1920.)  Motion  denied,  with  $10  costs. 
Order  filed. 


Roslna  HACRIEMAN,  respondent  y.  TRAV> 
ELERS*  INSURANCE  COMPANY,  appeilunt 
(Supreme  Court  Appellate  Division,  Second 
Department  May  21,  1920.)  Application  de- 
nied, with  $10  costs. 


Marian  HACE^ETT,  appellant  ▼.  Richard 
RAVENHALL,  respondent.  (Supreme  Court 
Appellate  Division,  Second  Department.  May 
7,  1920.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  demurrer  to  complaint  over- 
ruled,  with  leave  to  defendant  within  ten  days 
to  withdraw  the  same  and  serve  an  answer, 
upon  payment  of  $20  costs,  on  the  ground  that 
we  regard  the  complaint  as  alleging  that  de- 
fendant  promiifed  to  pay  plaintiff  the  stated 
sum  for  his  alleged  services,  such  as  they  were, 
without  regard  to  the  result  thereof.  In  our 
judgment  therefore,  the  complaint  is  not  sub- 
ject to  the  test  of  an  ordinary  real  estate 
broker's  action  to  recover  commissions.  Jenks, 
P.  J.,  and  Mills,  Rich,  Blackmar,  and  Jaycox, 
JJ.,  concur. 


In  the  Matter  of  the  Application  of  HAECK- 
ER  STERLING  CO.,  Inc.,  Applt.,  v.  CITY  OP 
BUFFALO  et  al,  Respts.  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
12,  1920.)  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 


In  the  matter  of  the  application  of  Howard 
H.  HALLER,  for  a  writ  of  mandamus.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment March  10,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  All  concur; 
Lambert  J.f  not  sitting. 


In  the  miitter  of  the  claim  of  Ytney  HAMIL- 
TON for  the  death  of  her  husband,  MarHhall 
Hamilton,  claimant  ▼.  JOHN  L.  HAYES  CON- 
STRUCTION CO.,  employer,  respondent  and 
London  Guarantee  Si  Accident  Company,  Ltd., 
insurance  carrier,  appellant.  (Supreme  Court, 
Appellate  Division,  Third  Department.  May 
14,  1920.)  Motion  to  dismiss  appeal  granted, 
without  costs. 


In  the  Matter  of  Elizabeth  HANCE,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment    May  21,  1920.)     Order  (180  N.  Y. 
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Sapp.  269)  aiBnned,  with  costs  to  respondent 

Sayable  oat  of  estate.     No  opinion.      Order 
led. 


Thomas  A.  HARTIGAN,  Respt,  t.  Walter  S. 
RAE,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  18.  1920.)  Or; 
der  affirmed,  with  $10  coats  and  disbursements. 
The  date  of  the  examination  to  be  fixed  in  the 
order.  The  court  will  not  test  the  sufficiency 
of  the  complaint  on  a  motion  of  this  character. 
See  discussion  in  Lord  Elec.  Go.  ▼.  Oak  Realty 
Co..  180  App.  Div.  481,  178  N.  Y.  Bupp.  709. 
Settle  order  on  notice. 


Thomas  A.  HARTIGAN.  Respt.,  ▼.  Walter  8. 
RAE,  Applt  (Supreme  C5ourt.  Appellate  Divi- 
sion, First  Department  June  18.  1920.)  Or- 
der reversed,  with  $10  costs  and  disbursements, 
and  motion  denied,  with  $10  costs,  upon  the 
^ound  that  the  affidavit  upon  which  the  appli- 
cation for  a  bill  of  particulars  was  made  was 
not  made  by  the  party,  nor  is  the  absence  of 
such  affidavit  explained,  nor  is  personal  knowl- 
edge sufficiently  sbovm  upon  the  part  of  the  at- 
torney.   Order  filed. 


Inez  R.  HARTLEY,  respt,  ▼.  Jas.  Myron 
RINGER,  applt  (Supreme  Court  Appellate 
Division,  Fourth  Department  March  3, 1920.) 
Appeal  dismissed,  unless  appellant  shall  file 
and  serve  printed  papers  and  briefs  and  jpay 
to  respondent's  attorneys  $10  by  March  9th, 
and  be  ready  for  argument  on  March  15th. 


In  the  matter  of  the  proposed  probate  of  a 
written  instrument  purporting  to  be  the  last 
will  and  testament  of  Johanna  6.  HAUER,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Second  Department  June  25,  1920.)  Decree 
of  the  Surrogate's  Court  of  Elngs  County  re- 
versed, and  new  trial  granted,  with  costs  to 
abide  the  event,  on  the  ground  that  the  verdict 
of  the  Jury  and  the  decision  of  the  learned  sur- 
rogate are  against  the  weight  of  the  evidence. 
Jenks,  P.  J.,  and  Mills,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 


Frank  O.  HA'IDBN,  Applt.,  v.  tisW  YORK 
RAILWAYS  (X>.,  Respt.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  4, 
1920.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Laughlin  and  Smith,  JJ.,  dissent. 
Order  ffied. 


Wistar  M.  HEALD,  Respt,  v.  BfARDEN, 
ORTH  &  HASTINGS  COMPANY,  Inc.,  Applt. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. June  18,  1920.)  Judgment  and  or- 
der (172  N.  Y.  Supp.  25)  affirmed,  with  costs. 
No  opinion.     Order  filed. 


Archibald  HBAFHY,  Applt,  t.  Otto  IC.  SID- 
LITZ  et  al.,  Respts.  (Supreme  Court,  Appel- 
late Division,  First  Department  May  21« 
1920.)  Judgment  affirmed,  with  costs,  with 
leave  to  plaintiff  to  serve  an  amended  com- 
plaint, on  payment  of  costs  in  this  court  and  in 
the  court  below.    No  opinion.    Order  filed. 


Louise  HEATHCOTE,  respondent  ▼•  THIlijun 
H.  LOHMAN,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  June 
4,  1920.)  Judgment  unanimoosly  affirmed,  with 
costs.    No  opinion. 


Job  E.  HEDGES,  as  Rec'r,  etc,  Respt,  r. 
John  F.  HYLAN  et  aL,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  18,  1920.)  Order  affirmed,  wiCh  $10  cosU 
and  difthursements.    No  opinion.    Order  filed. 


Bridget  HEISLER,  respt,  r.  John  STEW- 
ART, applt,  impleaded  with  others.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  17,  1920.)  Motions  granted,  with  $10 
costs  in  each  motion,  unless  the  appellant 
within  30  days,  ffies  and  serves  printed  case  on 
appeal,  and  pays  said  costs,  in  which  event  mo- 
tions are  denied,  without  costs. 


HENRY  HARRISON  CO.,  Inc.,  respt,  ▼. 
STATE  of  New  York,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
21,  1920.)  Judgment  affirmed,  with  costs.  All 
concur. 

HENRY  MARTIN  CO.,  Respt,  t.  George  C. 
TAYLOR,  as  president,  etc^  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  19,  1920.)  Judgment  and  order  affirmed, 
with  costs.  All  concur,  except  Kruse,  P.  J., 
who  dissents,  and  votes  for  reversaL 


Florence  O.  HESS,  applt,  v.  WilUam,  S. 
HUMMEIiU  respt  (Supreme  Court  Apnellate 
Division,  Fourth  Department  March  17, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


Glenn  F.  HESS,  applt.,  v.  T^liam  S.  HtJM- 
MELL,  respt  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department.  March  17.  1920.) 
Order  affirmed,  with  $10  coats  and  disburse- 
ments.   All  concur. 


Mack  HIGHLAND,  respondent,  t.  Lawrence 
YORDT,  appellant  (Supreme  Court  Appel- 
late Division.  Second  Department  June  IS. 
1920.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 
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Barah  B.  HILL,  as  adm'z,  etc.,  Beapt,  ▼. 
James  W.  NOLAN,  Applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
19,  1920.)  Judgment  and  order  affirmed,  with 
costs.    Ail  ooncor. 


Amos  HOBBY  et  al.,  as  trustees,  etc.,  re- 
spondents, y.  William  at.  BOUTON,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  7,  1920.)  Judgment  unani- 
mously aOrmed*  with  costs.    No  opinion,    • 


AbraJbam  HOFFENBE&G  and  another, 
Bespts.,  V.  B,  J.  BUACH  &  SONS,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  18,  1920.)  Order  affirmed,  with 
$10  costs  and  disbursements,  and  defendant's 
time  to  appear,  answer,  or  demur,  etc.*  extend- 
ed 10  days.    No  opinion.    Order  filed. 


HOME  PATTERN  COMPANY,  Inc.,  appel- 
lant, V.  Milton  GRE£INFIELD,  respondent.  Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  18,  1920.)  The  letter  dated 
August  15,  1918.  amounted  to  a  refusal  to  take 
any  more  mercnandise  from  plaintiff.  Being 
sent  before  the  end  of  the  term  of  the  contract, 
it  left  defendant  liable  for  anv  damages  that  it 
might  suffer  from  the  breach,  but  did  not  enable 
plaintiff  to  force  defendant  to  go  on  taking 
shipments.  As  no  such  damages  were  estab- 
lished, the  court  rightly  limited  the  vendor's  re- 
covery to  the  prior  shipments.  Nichols  v. 
Scranton  Steel  Co.,  137  N.  Y.  471.  33  N.  E. 
661;  Personal  Propertv  Law,  f  146.i  Defend- 
ant asserts  an  error  of  $9.89  m  the  computa- 
tion. As  there  was  no  cross-appeal,  we  cannot 
reduce  the  recoveiy.  The  judgment  is  there- 
fore unanimously  amrmed,  with  costs. 


BZatherlne  B.  F.  HOOVER,  Applt.,  v.  Joseph 
A.  G0BT2  et  al.,  Bespts.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
18,  1920.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs;  the  date  for  the  examination  to  proceed 
to  be  fixed  in  the  order.  No  opinion.  Settle 
order  on  notice. 


Sophie  HOUST  v.  Paul  A.  McGOLDRICK, 
impleaded,  etc.  (Supreme  Court,  Appellste  Di- 
vision, First  Department.  June  1,  1920. >  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs, 
unless  appellant  cofuply  with  terms  stated  in 
order.    Order  filed. 


Sophie  HOUST,  Respt.,  v.  Paul  A.  McGOLD- 
BlOl^t  impld.,  etc,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  18, 
1920.)      Judgment   affirmed,    with   costs,   with 


leave  to  defendant  to  withdraw  demuniar  and  to 
answer,  on  payment  of  costs  in  this  court  and 
at  Special  Term.    No  opinion.    Older  filed. 


Alice  HUDSON,  Respt.  v.  A.  Edwin  PAUL- 
SON, Applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  18,  1820.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


Donald  C.  HULETTB,  Respt,  ▼.  Joseph 
SCHMIDT.  Applt.  (Supreme  Court  Appellate 
Division,  First  Department.  June  18,  1920.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Arthur  Carter  HUMEX  plaintiif,  ▼.  NBW 
YORK  LAST  COMPANY,  defendant  (Su- 
preme Court  Appellate  Division,  Second  Depart- 
ment. May  21,  1920.)  We  see  no  reason  for 
any  further  affidavits  on  the  point  suggested  by 
the  learned  counsel  for  the  defendant  Motion 
for  stay  denied,  without  costs,  and  stay  vacated. 


In  the  matter  of  Margaret  P.  HUMPHREY, 
deceased.  (Supreme  Court  Appellate  Division, 
First  Department  May  21,  1920.)  Motion 
granted.  Questions  certified.  Memorandum  per 
curiam.     Order  filed. 


Tracy  B.  HUMPHREY,  respt,  v.  HURD  & 
FITZ<^ERALD  SHOE  CO.,  applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  21,  1920.)  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


Alida  HURD,  as  executrix,  etc.,  respondent 
V.  Herman  B.  VAN  CLEVB,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  25,  1920.)  Motion  to  dismiss 
appeal  denied,  upon  condition  that  appellant 
within  five  days,  file  an  undertaking  on  appeal 
with  appropriajte  surety,  and  serve  same  on 
respondent's  attorney;  otherwise,  motion  grant- 
ed, with  $10  costs. 

Henry  M.  HURWITZ,  respondent  v.  Samuel 
CUTTiBR  et  al.,  appellants.  (Supreme  Court, 
Appellate  Division,  Second  D^artment.  May 
7,  1920.)  Motion  denied,  on  condition  that  ap- 
pellants perfect  the  appeal,  place  the  case  on 
the  calendar  for  the  June  term,  and  be  ready 
for  argument  when  reached;  otherwise,  motion 
granted,  with  $10  costs. 


182  N.Y.S.— «9 


1  Ck>nsol.  Laws,  c.  41. 


J.  Herbert  HUTCHINSON,  applt,  ▼.  STEU- 
BEN FARMS  CO.,  Inc..  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  10,  1920.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 
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John  B.  HYATT  ▼.  Lambert  8UYDAM  et  al^ 
as  Ez'rs,  etc.  (Supreme  Court,  Appellate  Di- 
vision^  First  Department.  June  4,  1920.)  Mo- 
tion  to  dismiss  appeal  granted,  with  $10  coats. 
Order  filed. 


Joseph  HYLAND,  Respt,  v,  Alice  HYIiAND, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  21,  1020.)  Judgment 
and  order  affirmed.     No  opinion.     Order  filed. 


H.  &  I.  S'ELDMAN  CONTRACTING  CO., 
Inc.,  Applt..  V.  Louis  WALLER  et  al.,  Respts. 
(Supreme  Court,  Appellant  Division,  ]<ir8t  De- 
pnrtment.  May  28,  1920.)  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Howard  IVES  and  Walter  Ives,  as  executors, 
etc.,  of  Elizabeth  T.  Watson,  deceased,  respond- 
ents, V.  Margaret  C.  McGRAN  et  al.,  defend- 
ants, and  Bessie  S.  Daniels,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  18,  1920.)  Judgment  unani- 
mously affirmed*  with  costs.    No  opinion. 


JAMAICA  GASLIGHT  CO.,  Applt.,  ▼.  Lewis 
NIXON  et  al.,  Respts.  (Supreme  Courts  Ap- 
pellate Division,  First  Department  June  18, 
1920.)  Order  modified,  by  striking  out  the  first 
two  conditions  of  the  order,  and,  as  so  modified, 
affirmed,  with  $10  costs  and  disbursements  to 
appellant.  No  opinion.  Order  filed.  See,  also, 
110  Misc.  Rep.  494,  181  N.  Y.  Supp.  620;  UO 
Misc.  Rep.  600,  181  N.  Y.  Supp.  623. 


Mattle  B.  JAMES,  Respt,  ▼.  MANUFAC- 
TURERS' TRUST  CO.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  IS,  1920.)  Order  affirmed,  with  $10  cosU 
and  disbursements.    No  opinion.    Order  filed. 


JAMES  TALCOTT.  Inc.,  v.  ACME  FINISH- 
ING CO.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  28,  1920.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
with  $10  costs ;  defendant's  time  to  appear  gen- 
erally and  to  answer  extended  20  days  from 
service  of  order.    Order  filed. 


JAMES  TALCOTT,  Inc.,  v.  ACME  FINISH- 
ING CO.  (Supremo  Court,  Appellate  Division, 
First  Department.  May  28.  1920.)  Motion  de- 
nied, with  $10  costs.     Order  filed. 


Rrubcn  JEFFERY,  Applt.,  ▼.  Harry  O. 
WPJRB,  Reispt.  (Supreme  Court,  Appellate  Di- 
vision,   Fourth    Department      May   21,    1920.) 


Appeal   di8Qussed»  ludam  appelant  shall   file 
and  serve  printed  briefs  within  30  days. 


Charles  EX  JENKINS  et  al.,  ▼.  Jamea  A. 
JONES,  Jr.,  et  al.  (Supreme  Court  Appellate 
Division,  First  Department  May  21,  1920.) 
Motion  for  stay  of  proceedings  pending  appeal 
granted.    Settle  order  on  notice. 


Mary  B.  JENKINS,  appellant  ▼•  Christo- 
pher O.  MOLLENUAUBR,  receiver,  etc.,  re- 
spondent (Supremo  C<mrt,  Appellate  Division, 
Second  Department  June  25,  1920.)  Order 
(106  Mfec.  Rep.  15,  173  N.  Y.  Supp.  870)  re- 
versed, witb  $10  costs  and  disbursemants.  Plain- 
tifr*s  default  in  not  opposing  die  motion  and 
order  of  November  26,  1919,  opened,  on  her 
payment  of  $25  costs,  npon  which  such  order 
should  be  modified,  so  as  to  direct  an  ascertain- 
ment of  the  grotus  sum  to  which  plaintiff  should 
be  entitled  in  discharge  and  satisfaction  of  her 
claims  for  dower.  Jenka,  P.  J.,  and  Rich,  Put- 
nam, Blackmar,  and  Kelly,  JJ.,  concur. 


Charles  E.  JENKINS  et  al.,  Respts.,  r.  Wil- 
liam P.  THURMOND,  impld.,  etc^,  Appbt. 
(Supreme  Court  Appellate  Division,  First  De- 
partment June  4,  1920.)  Order  reversed, 
witb  $10  costs  and  disbursements,  and  motion 
to  vacate  order  for  examination  of  defendant 
before  trial  granted,  with  $10  costs.  No  opin- 
ion.   Order  filed. 


Hagop  JIZMEJIAN,  appellant  ▼•  Michael  J. 
HAYS,  respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  June  25,  1920.) 
Order  of  the  County  Court  of  Westchester 
County,  setting  aside  verdict  and  granting  new 
trial,  unanimously  affirmed^  with  costs  to  re- 
spondent to  abide  the  event.    No  opinion. 


Nathan  Sw  JONAS,  respondent  ▼•  STAR 
COMPANY,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  May  14, 
1920.)  Order  affirmed,  with  $10  costs  and  dia- 
bursements.  No  opinion.  Jenka,  P.  J.,  and 
Mills,  Rich,  Blackmar,  and  Jaycoz,  J  J.,  con- 
cur. 


August  P.  JURGENSBN,  Respt,  ▼.  PRECI- 
SION ALiCIIINE  CO.,  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  11,  1920.)  Order  affirmed,  witli  $10  coste 
and  disbursements;  the  date  for  the  examina- 
tion to  proceed  to  be  fixed  in  the  order.  No 
opinion.     Settle  order  on  notice. 


XjOuIb  KAHNWEILER,  Respt,  ▼.  Stonley  M. 
CHANDLEiR  et  al.,  Applts.  (Supreme  0>urt 
Anpellate  Division,  First  Department.  May 
2s,  1920.)  Order  affirmed,  with  $10  costa  and 
disbursements.     No  opinion.     Order  filed. 
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Emaikael  M.  KAISE!R«  respt,  y.  Bdtth  O. 
KAIS£B,  api)lt.  (Snpreme  Court,  Appellate 
Dinsdon,  First  Department.  June  11,  1920.) 
Order  affirmed.  No  opinion.  Order  filed.  See, 
also,  192  App.  Div.  400, 182  N.  Y.  Supp.  709. 


JosPDh  KANCIAK,   applt,  v.   SOVEREIGN 
CAMP    OF    THE    WOODMEN     OF    THE 

WORLD,  respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  3.  1920.) 
Motion  granted,  and  appeal  dismissed,  with 
costs. 


Max  KANNENGIESSBR  ▼.  HERMAN  AD- 
LER,  (Supreme  Court,  Appellate  Division, 
First  Department.  May  21,  1920.)  Motion  for 
stay  of  proceedings  pending  appeal  granted. 
Settle  order  on  notice. 


Leon  KANNENGEISSER,  Respt.,  v.  Henri 
ISRABLOWITZ,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  14, 
1920.)  Determination  affirmed,  with  costs.  No 
opinion.  Order  filed.  See,  also,  107  Misc.  Rep. 
d49,  176  N.  Y.  Supp.  635. 


John  KEEGAJsT,  appellant,  v.  GREENWOOD 
CEMETERY,  reispondenL  (Supreme  Court, 
Appellate  Division,  Second  Departmenjt.  May 
7,  1920.)  Judgment  reversed,  and  new  trial 
granted,  costs  to  abide  the  event,  on  the  ground 
that,  on  the  facts,  the  court  could  not  say,  as 
matter  of  law,  that  plaintiff  had  assumed  the 
risk  of  driving  the  owner's  horse,  in  view  of  the 
foreman^s  direction  to  drive  mm  once  more, 
^^hich  he  promised  should  be  the  last  time. 
Jenks,  P..  J^  and  Millis,  Rich,  Putnami,  and 
Blackmar,  JJ.,  concur. 


Frank  V.  KELLY,  as  administrator,  etc.,  re- 
appndent,  y.  BOARD  OF  EDUCATlCiN  OF 
THE  CITY  OF  NEW  YORK,  appellant  (Su- 
preme Court,  Appellate  Dividon,  Second  l3e- 
partment  June  11,  1920.)  Ju(1gment  reversed, 
and  complaint  unanimously  dismissed,  but  with- 
out costs,  upon  the  ground  that  the  services  for 
the  years  sued  for  had  not  been  approved  after 
inspection  and  investigation  as  fit  and  meritori- 
oas  by  a  majority  of  the  board  of  superintend- 
ents, as  section  1091  of  the  Greater  New  York 
Charter  (Laws  1901,  c.  466)  provided.  Jenks, 
P.  J.,  and  Mills,  Rich,  Putnam,  and  Blackmar, 
JJ.,  concur. 


Horace  R.  KELLY,  AppTt.,  t.  Christian  H. 
HILBERT,  Respt  (Supreme  Court  Appellate 
rHvision,  First  Department  June  4, 1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


George  T.  KELLY,  respondent,  ▼.  UNION 
FREE  SCHOOL  DISTRICT  NO.  1  OF  THE 
TOWN  OF  8CARSDAL£,  WESTCHESTER 


COUNTY,  N.  Y.,  appeUant  (Supreme  Oosrt, 
Appellate  Division,  Second  Department  May 
7,  1920.)  Order  and  interlocutory  Judgment  af- 
firmed, with  costs.  No  opinion.  Jenks,  P.  J., 
and  Mills,  Rich,  Putnam,  and  Blackmar,  JJLt 
concur. 


George  H.  KENNEDY,  respt.  t.  Allan  A. 
LOWNES  and  one,  applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
17,  1920.)  Interlocutory  and  final  judgments 
afiirmed,  with  costs.  All  concur.  See,  also, 
190  App.  Div.  925,  179  N.  Y.  Supp.  806. 


George  H.  KENNEDY,  Applt.,  ▼.  Allan  A. 
LOWNES  et  al.,  Respts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  19, 
1920.)  Motion  granted,  amending  order  entered 
December  30,  1919,  so  as  to  include  the  six- 
teenth finding  of  fact  among  the  findings  re- 
versed. 


Charles  S.  KENT,  Applt,  ▼.  Abram  B. 
YOUNG,  and  one,  Respts.  (Supreme  ComtU 
Appellate  Division,  Fourth  Department.  May 
19,  1920.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


Nathan  KESSMAN,  an  Infant,  by  Isidor 
Kessman,  his  guardian  ad  litem,  appellant,  v. 
Thomas  HEAI/T,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
25,  1920.)  Judgment  and  order  reversed,  and 
new  trial  granted,  with  costs  to  abide  the  event 
upon  the  ground  that  the  rulings  at  folios  188 
and  838  constituted  error  prejudicial  to  plain- 
tiff's case,  such  as  to  require  a  new  trial,  as 
the  case  upon  the  merits  was  a  dose  one. 
Jenks^  P.  J.,  and  Mills,  Rich,  Kelly,  and  Jay- 
cox,  JJ.,  concur. 


In  the  matter  of  the  petition  of  Patrick  J. 
KILGALLON,  administrator  of  the  estate  of 
Margaret  Agnes  Kilgallon,  deceased,  in  discov- 
ery proceedings.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  May  21,  1920.) 
Order  of  the  Surrogate's  Court  of  Kings  county 
affirmed,  without  costs.  No  opinion.  Jenks,  P. 
J.,  and  Mills,  Rich,  Blackmar,  and  Jaycox,  JJ., 
concur. 


In  the  matter  of  the  petition  of  Patrick  J. 
KILGALLON,  administrator  of  the  estate  of 
Margaret  Agnes  Kilgallon,  deceased,  in  discov- 
ery proceedings.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  June  25,  1920.) 
Motion  denied. 


James  KILLALEA,  as  adm'r,  etc,  Respt,  v. 
Samuel  W.  ECKMAN,  Applt  (Supreme  Court, 
Appellate  Division*  First  Department  June 
18,  1920.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 
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John  B.  KING  Y.  John  U  DUDLEY,  Jr. 

(Supreme  Court,  Appellate  Division,  i'lrst  De- 
partment. June  4,  1920.)  Motion  denied,  with 
$10  costs.    Order  filed. 


Edith  A.  KING,  resppndenJL  v.  a  Willis 
KING,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  7,  1920.) 
Third  finding  of  fact  reversed.  Judgment  mod- 
ified, by  striking  therefrom  the  provisions  that 
the  parties  be  separated  from  bed  and  board  for- 
ever, and  that  the  care,  custody,  and  education 
of  the  child  be  awarded  to  plaintiff,  by  reducing 
the  weekly  payment  to  the  wife  to  $4  a  week, 
and  by  striking  out  the  award  of  $100  to  plain- 
tiff's attorneys,  and,  as  so  modified,  affirmed, 
without  costs  to  either  party.  Jenks,  P.  J.,  and 
Mills,  Rich,  Bladcmar,  and  Kelly,  JJ.,  concur. 


John  W.  KINNEY,  respt.,  v.  NEW  YORK 
CENTRAL  &  HUDSON  RIVER  RAILROAD 
CO.,  applt.  (Supreme  Court.  Appellate  Divi- 
sion, Fourth  Department.  March  17,  1920.) 
Motion  for  reargument  denied.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  granted. 


KITTANNING  FACE  BRICK  CO.,  Inc., 
Respt,  V.  Lawrence  B.  PEART,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  18,  1920.)  Judgment  affirmed, 
with  costs.    No  opinion.     Order  filed. 


John  F.  KLINGLER,  as  administrator,  «tc., 
of  John  H.  Klingler,  deceased,  respondent,  v. 
Isaac  COHN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  4, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


John  O.  KNTCKERROCKER,  Applt.,  v.  The 
PRESS  PUBLISHING  CO.,  Respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  12.  1920.)  Order  (176  N,  Y.  Supp.  343) 
affirmed,  with  $10  costs  and  disbursements,  with 
leave  to  the  plaintiff  to  plead  over  within  20 
days  upon  payment  of  the  costs  of  the  motion 
and  of  this  appeal.    All  concur. 


Fred  J.  KNIGHT  and  Peter  H.  Bush,  co- 
partners,  etc.,  respondents,  v.  Macgrane  COXB, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  May  7,  1920.)  Judgment 
unanimously  affirmed,  with  costs.     No  opinion. 


Theodore  B.  KNOWLTON,  respt,  v.  Henry 
CARLTON,  impleaded,  etc.,  applt.  (Supreme 
Court  AppelTftto  Division,  Fourth  Department. 
March  17,  1920.)  Motion  granted,  and  appeal 
dismissed,  with  costs* 


Matfatet  KOHLER;  reapt,  r.  TATE9  COAL 
CO.,  applt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  May  21,  1920.) 
Judgment  and  order  affirmed,  with  costs.  All 
coocar.. 


KOPPKL  INDUSTRIAL  CAB  &  BQUIP- 
IVIENT  COMPANV,  appellant,  v.  GBEGG 
COMPANY,  Ltd.,  and  F.  Grassman,  respond- 
ents. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  18,  1920.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Blackmar, 
Kelly,  and  Jaycoz,  JJ.,  concur. 


Abraham  KOPPELMAN,  respondent,  t.  Wil- 
liam SONEN,  appellant  (Supreme  Court,  Ap- 
Sellate  Division,  Second  Department  May  14, 
920.)  Order  reversed,  with  costs,  and  verdict 
unanimously  reinstated,  with  costs,  upon  the 
groand  that  the  verdict  was  not  acainst  the 
weight  of  the  evidence. 


Julius  KOPPEL^IAN,.  respondent  r.  Wil- 
liam SONEN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  14, 
1920.)  Order  reversed,  with  costs,  and  verdict 
unanimously  reinstated,  with  cost8,-«npon  the 
ground  that  the  verdict  was  not  against  the 
weight  of  the  evidence. 


Lena  KOPPELMAN,  respondent,  t.  William 
SONEN,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  14,  1920.) 
Order  reversed,  with  costs,  and  verdict  unani- 
mously reinstated,  with  costs,  upon  the  ^ound 
that  the  verdict  was  not  against  the  weight  of 
the  evidence. 


Joh»  KRAMB,  respt-applt,  ▼.  Julia  HARr 
ING  et  al.,  applta.-respt8.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  21, 
1920.)  Judgment  and  order  affirmed,  vnth 
costs.  Held,  while  the  statement  of  witness 
Fisher  should  have  been  received  as  bearing  up- 
on the  credibility  of  his  testimony,  we  think  the 
substance  of  it  was  elicited  upon  cross-examina- 
tion so  far  as  material,  and  that  no  prejudicial 
error  was  committed  in  rejecting  it  All  con- 
cur. 


Israel  KRAVITZ,  Respt,  ▼.  J.  LEBERMAN 
&  CO.,  Inc.,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department  May  14, 
1920.)  Judgment  and  order  affinned,  with 
costs.    No  opinion.    Order  filed. 


Abner  W.  LAMB,  and  one,  Respts.,  ▼.  Floyd 
LOOKER,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  12,  1920.) 
Judgment  affirmed,  with  costs.    All  concur. 
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Charles  liAMPHBAR,  appelltnt,  t.  Amos  S. 
LAMPHBAR  et  al.,  respondents.  (Sopreme 
Court,  Appellate  Division,  Second  Department 
June  25,  1&20.)    Motion  granted. 


Louis  LANDB  v.  L.  &  S.  CONSTRUCTION 
CO.,  Inc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  28,  1920.)  Mo- 
tion denied,  with  |10  costs.    Order  filed. 


Emll  A.  LASHEK,  plaintitP-oppellant,  v. 
NEW  YORK  PRODUCE  EXCHANGE 
BANK,       defendant-respondent.  (Supreme 

Court.  Appellate  Term,  First  Department. 
June  24,  1920.)  Appeal  from  Municipal  Court, 
Borough  of  Manhattan,  Seventh  District.  Ac- 
tion by  Emil  A  Lashek  against  the  New  York 
Produce  Exchange  Bank.  From  a  judgment 
for  defendant,  after  a  trial  by  the  court  with- 
out a  jury,  plaintiff  appeals.    Affirmed. 

PER  CURIAM.  This  judgment  is  affirmed, 
since  we  find  no  error  of  law  in  the  determina- 
•tion  of  the  learned  trial  judge.  We  are  un- 
able to  determine  from  the  record  whether 
th6  conceded  value  of  the  bond,  $918.60,  in- 
cluded the  value  of  the  unpaid  coupons  ap- 
parently attached  to  the  bond,  or  not;  nor  do 
we  find  any  record  of  the  amount  of  such  cou- 
pons. ,  If  the  value  stated  is  exclusive  of  the 
coupons,  plaintiff's  Judgment  should  be  in- 
creased by  that  amount.  As  the  respective 
parties  concede  that  all  their  acts  In  respect 
to  the  subject-matter  of  the  transaction  were 
in  good  fa^h,  we  have  no  doubt  that  a  stipula- 
tion as  to  the  coupons  and  the  correct  amount 
of  the  judgment  can  be  submitted  and  the 
judgment  corrected  accordingly,  if  necessary. 
Judgment  affirmed,  with  $25  costs. 


Charles  F.  lAWI/ER,  plaintiff,  v.  SHEF- 
FIELD CONSTRUCTION  COMPANY,  re- 
spondent, and  others,  defendants;  William  J. 
Dilthey,  appellant;  Sound  Holding  Company, 
purchaser-respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June 
11,  1920.)    Motion  denied,  with  $10  costs. 


In  the  matter  of  the  application  of  the  CITY 
OF  NEW  YORK,  relative  to  acquiring  title 
to  LAWRENCE  AVENUE  from  FORTY- 
SEVENTH  STREET  to  OCEAN  PARKWAY, 
etc.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  May  14,  1920.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Blackmar,  JJ.,  concur. 


Thomas  F.  LEGEX  Applt,  *«.  Lawrence  DON- 
AHUE, Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  defendant  to  answer  as 
directed  in  order.    No  opinion.    Order  filed. 


T.8.) 

William  d.  LEEDS,  appellant,  t.  Mary  B. 
JOYCE,  etd^  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
2.0,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Blackmar,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 


James  W.  LEES,  as  administrator,  etc.,  of 
Mary  Reeder  Lees,  deceased,  respondent,  v. 
NEW  YORK  CONSOLIDATED  RAILROAD 
COMPANY^  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  4, 
1920.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.  No  opinion.  See,  also,  109 
Misc.  Rep.  608,  180  N.  Y.  Supp.  546. 


In  the  Matter  of  the  Application  of  Seth 
Penn  LEET,  Com'r,  for  the  issuance  of  sub- 
poenas to  Abraham  H.  Barashick  et  al.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. June  4,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


George  LEHMAN,  Applt,  t.  Gifford  D. 
RICHARDSON,  impleaded,  etc.,  Respt.  (Su- 
preme Court,  Appellate  Division,  iirst  De- 
partment May  14,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements,  with  leave 
to  plaintiff  to  serve  an  amended  complaint  on 
payment  of  said  costs  tad  $10  costs  of  mo- 
tion at  Special  Term.    No  opinion.   Order  filed. 


Florence  LBHMAN,  appellant,  y.  Edna 
SPICER  et  al.,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
25,  1920.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs. 


Abraham  LBICHTAQ  t.  REALTY  ASSO- 
CIATES. (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  18,  1920.)  Ap- 
plication granted.    Order  signed. 


LEKAS  &  DRIVAS,  Respt,  v.  ALBERT 
SCHWILL  &  COMPANY,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  18,  1920.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Order  filed.  See, 
also,  187  App.  Div.  486,  175  N.  Y.  Supp.  707. 


John  E.  LBLONG,  respondent,  v.  FARMERS' 
LOAN  &  TRUST  COMPANY  and  Helene  Lucas 
Jones,  as  administrators,  etc.,  of  Philip  Idvings- 
ton  Jones,  deceased,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  25,  1920.)  Judgment  and  order  unanimous- 
ly affirmed  with  costs.    No  opinion. 
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Bernlee  JSEVELTHAL  y.  Jerome  A, 
JACOBS.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  4,  1920.)  Applications 
denied,  with  $10  costs.    Orders  signed. 


Matter  of  Aaron  J.  LKVT.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
18,  1920.)  Motion  for  leave  to  appeal  granted ; 
question  certified;  order  filed. 


Matter  of  Aaron  J.  LEVY.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
lo,  1920.)  Motion  for  leave  to  file  supplemental 
petition  granted.     Settle  order  on  notice. 


Eugene  L.  LEZINSKY  CO.,  Inc.,  v.  Charles 
HOFFMAN  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  18,  1920.) 
Application  granted.     Order  signed. 


LIBERTY  NATIONAL  BANK,  applt.,  v. 
UNITED  STATES  MORTGAGE  &  TRUST 
CO.,  reapt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  4,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.     Order  filed. 


Samuel  LIEBSTER,  Respt,  v.  Mitch^l  M. 
FRIEDMAN  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
18,  1920.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted,  with  $10 
costs,  on  the  ground  that  the  papers  show  that 
the  examination  is  sought  only  to  prepare  for 
the  trial  of  the  action.  Order  filed.  See,  also, 
190  App.  Div.  649,  180  N.  Y.  Supp.  322. 


Emma  LINDBMANN  et  al.,  as  Adm'rs,  etc., 
Respts.,  V.  'Joseph  SOHCJBSSLER,  Applt, 
Impld.  with  Johanna  Von  Meyer  et  al..  Redpts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  11,  192O0  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Johannes  LINDVIG,  Respt.,  v.  Christoflfer 
HANNEVIG,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department,  May  21, 1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments; the  date  for  the  examination  to  proceed 
to  be  fixed  in  the  order.  No  opinion.  Settle 
order  on  notice. 


Stephens  V.  LINES,  respt,  ▼.  William  H. 
LINES,  applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  May  21,  1920.) 
Judgment  and  order  reversed,  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event 


Held,  that  the  evid9nc9  is  insufficient  to  es- 
tablish a  partnership  or  joint  venture  of  the 
parties.    All  concur. 


Sygmunt  LIPOWSKI  and  Max  Moser  copart- 
ners, etc.,  appellants,  v.  HEFTER  &  COM- 
PANY, Inc.,  respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department  June  4, 
1920.)  Order  unanimously  affirmed,  with  costs. 
No  opinion. 


Louisa  IIYERANI,  as  administratrix,  etc, 
respondent  v.  JOHN  T.  CLARK  Sc  SONS,  Inc., 
appellant,  and  another,  defendant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  7,  1920.)    Motions  denied,  without  costs. 


Lester  M.  LIVINGSTON,  Respt,  ▼.  Aaron 
HECHT,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments; the  date  for  the  examination  to  proceec^ 
to  be  fixed  in  the  order.  No  opixdon.  Settle 
order  on  notice. 


In  the  Matter  of  the  ESTATE  of  James  D. 
LOCKWOOD,  deceased.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May 
12j  1920.)  Motion  granted  to  amend  order  of 
affirmance  so  as  to  allow  full  bill  of  costs  to 
respondent 


Mayer  LOEB,  plaintiff-respondent,  v.  Abe 
CUTLER  et  al.,  defendants-appellants.  (Su- 
preme Court,  Appellate  Term,  First  Depart- 
ment. June  9,  1920.)  Appeal  from  Municipal 
Court,  Borough  of  Manhattan,  Sixth  District 
Action  by  Mayer  Loeb  against  Abe  Cutler  and 
others.  Judgment  for  plaiutifE,  after  trial  by 
court  without  a  jury  and  defendants  appeaL 
Reversed,  and  complaint  dismissed. 

PER  CURIAM.  We  think  the  complaint 
should  have  been  dismissed  as  against  the  ap- 
pellant Portman,  upon  the  ground  that  he  was 
not  a  party  to  the  check.  His  answer  was  sot 
at  all  clear  on  that  head  nor  was  the  argument 
on  the  motion  to  dismiss,  and  it  is  not  to  be 
wondered  at  that  the  learned  trial  Justice  over- 
looked the  point  in  giving  judgment  against 
Portman.  It  would  serve  no  purpose  to  send 
the  case  back  for  a  new  trial.  Judgment  re- 
versed, with  $30  costs,  and  complaint  dismissed, 
with    costs. 


Louis  I.  SCHWARTZ  &'  CO.,  Inc.,  ▼.  Louis 
JURICK  et  al.  (Supreme  Court  Appellate  Di- 
vision, First  Department  June  18,  19SK).)  Mo- 
tion for  stay  denied,  with  $10  costs.  Order 
filed. 


Ralph  LOWENBEIN,  respondent,  ▼.  EQUI- 
TABLE LIFE  ASSURANCE  SOCIETY  OF 
THE  UNITED  STATES,  appellant    (Supreme 
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Coutt,  Appellate  DiTiiiioii,  Second  Department 
June  IS,  1920.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


Katherine  LOWENBEIN,  respondent,  v. 
EQUITABMS  LIFE  ASSURANCE  SOCIETX: 
OF  THE  UNITED  STATES,  appeUant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  18,  '1920.)  Judgment  and  or- 
der unanimously  affirmed,  with  costs.  No  opin- 
ion. 


Harry  LUECHT,  respt  t.  INTERNA- 
TIONAIi  RAILWAT  CO..  applt  (Supreme 
Court,  Appellate  Divlsioxx,  Fourth  Department. 
March  17,  1920.)  Judgment  affirmed,-  with 
costs.    All  concur. 

Ida  LUECHT,  respt,  ▼.  INTBRNATIONAJL 
RAILWAY  CO.,  applt.  (Supreme  Court.  Ap- 
pellate DiTision,  Fourth  Department.  March 
17.  1920.)  Judgment  affirmed,  with  cosl;^  All 
concur. 


Joseph  Harry  LUKACH,  Applt,  v.  Harry  P. 
REIGART  et  al.,  Respta..  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  18, 
1920.)  Judgment  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 

Jennie  LTTlte  t.  Charles  B.  LUMB.  (Sn- 
preme  Court,  Appellate  Division,  First  Depart- 
ment June  18, 1920.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs,  unlesa  apn^Hant  com- 
pUea  with  terms  stated  in  order.    Order  filed. 


Louis  X.  LUTES,  Respt,  ▼.  Isidore  L  RUS- 
ENSTEIN,  Applt  (Supreme  Court  Appel- 
late Division.  Fourth  Department.  May  12, 
1920.)  Judgment  and  order  affirmed,  with  costs. 
All  concur. 


Nellie  LYONS,  respt  v.  The  MACCABEES, 
Delia  Lyons,  and  Mary  Lyons,  applts.  (Su- 
preme (Sourt  Appellate  Division,  Fourth  De- 
partment May  ZL,  1920.)  Motion  for  reargu- 
ment  denied,  with  $10  costs.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied. 


Max  MAAG  v.  AI^BEBT  T.  OTTO  &  SONS, 
Inc.,  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  21,  1920.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


George  G.  McCASKEY  v.  CUMBERLAND 
GLASS  MANUFACTURING  CO.  (Supreme 
Court.  Appellate  Division,  First  Department 
June  18,  1920.)  Motion  granted,  and  appeal 
restored  to  calendar  for  the  October  term, 
1920.    Order  filed. 


In  the  Matter  Of  Grace  H.  McCLtJRB^  de- 
ceased. (Supreme  Court,  Appellate  Division, 
First  Department  June  11,  1920.)  Decree 
(105  Misc.  Rep.  347,  173  N.  Y.  Supp.  206) 
affirmed,  with  costs.    No  opinion.     Order  filed. 


Sarah  B.  McDONALD,  Respt,  v.  Loton  W. 
SLAWSON,  impld.,  etc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
May  14,  1020.)  Judgment  (108  Misc.  Rep.  127, 
177  N.  Y.  Supp.  465)  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Sarah  E.  MacDONALD  v.  Loton  H.  SLAW- 
SON, impld..  etc.  (Supreme  Court,  Appellate 
Division,  First  Department  May  21,  1920.) 
Motion  granted.    Order  filed. 


Sarah  A.  MACDONALD  v.  Loton  H.  SLAW- 
SON, impld.,  etc.  (Supreme  Court,  Appellate 
Division,  First  Department  June  4,  1920.) 
Motion  denied,  with  $10  costs.     Order  filed. 


Sarah  E.  MacDONAIJ),  Respt,  ▼.  Loton  H. 
SLAWSON,  impld..  etc,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  18, 1920.)  Order  (108  Misc.  Rep.  127,  177 
N.  Y..  Supp.  460)  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.     Order  filed. 


Robert  B.  McFALLS,  as  administrator,  etc., 
o|  Robert  B.  McFalls,  Jr.,  deceased,  respond- 
ent, V.  Anne  NICHOLL,  appellant.  (Supreme 
Court  Appellate  Division,  >  Second  Department 
May  21,  1920.)  Order  affirmed,  with  costs. 
No  c^inion.  Jenks,  P.  J.,  and  Rich  and  Put- 
nam, JJ..  concur.  Mills  and  Blackmar,  JJ.^ 
dissent 


Owen  J.  McGOWAN,  respondent,  v.  Eleanore 
L.  LASSOE  and  Caroline  Bateman,  appellants, 
and  another,  defendant.  (Supreme  Court.  Ap- 
pellate Division,  Second  Department  May  14, 
1920.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  abide  the  event, 
on  the  grounds  that  plaintiff  was  not  the  pro- 
curing cause  of  the  sale,  that  the  property  was 
not  sold  pursuant  to  the  terms  of  his  employ- 
ment as  broker,  and  that  his  agency  on  the 
original  terms  was  terminated  before  the  sale. 
Jenks.  P.  J.,  and  Mills.  Rich,  Blackmar,  and 
Jaycoz,  JJ.,  concur. 


Matter  of  John  MacGREGOR,  arf  attorney. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment June  4,  1920.)  Motion  for  com* 
mission  granted.    Settle  order  on  notice. 
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Henry  McGUINESS,  respondent,  t.  Sidney 
BEIB,  appellant  (Supreme  Court,  Appellate 
Divi^on,  Second  Department.  May  7,  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costa.    No  opinion. 


Stephen  A.  MACHGINSKI,  respondent,  ▼. 
LEHIGH  VALLEY  RAILROAD  COMPANY, 
appellant,  and  another,  defendant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  21,  1920.)    Motion  denied,  with  $10  costs. 


Thomas  L.  McBLA.Y,  Applt,  y.  Michael  J. 
McDonald,  Respt.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  May  12, 
1920.)  Motion  granted,  and  appeal  dismissed 
with  costs. 


J.  Hermon  McLEAR,  respondent,  y.  Joseph 
BALMAT,  Northern  Ore  Company,  et  al.,  ap- 

gellants.  (Supreme  Court,  Appellate  Division, 
econd  Department.  June  9, 1920.)  Motion  de- 
nied, upon  condition  that  the  defendant  North- 
em  Ore  Company  within  five  days  file  an  un- 
dertaking executed  by  a  surety  company  that 
it  will  pay  all  costs  and  damages  which  may  be 
awarded  against  it  on  this  appeal,  and  that  it 
will  not  commit  or  suffer  waste,  and  that  it  will 
pay  the  value  of  the  use  and  occupation  of  the 
premises  involved  in  this  action,  not  exceeding 
the  sum  of  $5,000. 


William  MacMAHON,  an  Infant,  by  WHliam 
G.  MacMahon,  his  guardian  ad  litem,  respond- 
ent, V.  PURE  OIL  COMPANY,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  25,  1920.)  Judgment  and  or- 
der unanimously  affirmed,  with  costs.  No  opin- 
ion. 


William  G.  MacliiAHON,  respondent,  Y. 
PURE  OIL  COMPANY,  appellant.  <  Supreme 
Court,  Appellate  Division,  Second  Department 
June  25,  1920.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


Marion  F.  MAHON,  as  sole  ex'z,  etc,  Respt* 
V.  WADDELL  &  MAHON  CORP.,  Deft.,  Im- 
pleaded with  Bergoff  Bros.  &  Waddell,  Inc.,  et 
al.,  Applts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  18,  1920.)  Or- 
der modified,  by  providing  that  the  words  "the 
accounts  receivable,  stock  book,  minute  book, 
canceled  checks,  letters,  and  all  other  com- 
munications and  papers  pertaining  to  any  and 
all  firms,  corporations,  and  individuals  employ- 
ing the  defendant  WaddcU  &  Mahon  Corpora- 
tion, and,"  and  the  words  "as  well  as  all  refer- 
ences of  the  defendant  Bergoff  Bros.  &  Wad- 
dell, Inc.,"  be  stricken  out  of  the  original  or- 
der for  examination,  and,  as  so  modified,  the 
order  appealed  from  is  amrmed,  without  costs. 
No  opinion.     Settle  order  on  notice. 


Kate  O.  MAHONEX  ▼•  ERNESTINE  DA- 
BLE.  (Supreme  Court,  Appellate  Dirision, 
First  Department  May  21,  1920.)  AppUca- 
tion  denied,  with  $10  costs.    Order  signed. 


In  the  matter  of  the  daim  of  Guieeppe  MA- 
LANDRINO  for  compensation  under  the  Work- 
men's Compensation  Law,  claimant  respondent, 
V.  SOUTHERN  NEW  YORK  POWER  & 
RAILWAY  CORPORATION,  employer  and 
self -insurer,  applt  (Supreme  Court,  Appellate 
Division,  Third  Department  May  14,  1820.) 
Motion  denied. 


Frank  P.  MATJiA.  Rcspt,  t.  David  SCHUL- 
DINER,  Inc.,  Applt.  (Supreme  Court  Ap- 
pellate Division,  Ji'irst  Department  May  28, 
1920.)  Judgment  and  order  afllrmed,  with 
costa.    No  opinion.    Order  filed. ' 


Charles  MARSHALL,  as  adm.,  etc,  respt, 
V.  N.  Y.  O.  &  W.  RY.  00^  applt  (Supreme 
Court  Appellate  Division,  FourUi  Department 
March  17,  1920:)  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


In  the  Matter  of  Hannah  MARX,  Deceased. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. June  18,  1920.)  Order  (109  Misc. 
Rep.  58,  179  N.  Y.  Supp.  802)  affirmed,  with 
flO  costs  and  disbursements.  No  opinion.  Or* 
der  filed. 


Matter  of  Fredeijick  W.  MATTHIESSEN,  de- 

ceased.  (Supreme  Court  Appellate  Divi^on, 
First  Department.  June  18,  1920.)  Motion 
denied,  with  $10  costs.    Order  filed.  « 


In  the  matter  of  the  petition  of  Matthew  T. 
MEAGHER  and  Nicholas  J.  Hughes,  to  prove 
the  Last  Will  and  Testament  of  William  Mc- 
Kee,  late  of  Kings  County,  deceased.  (Supreme 
Court  Appellate  Division,  Second  Department 
May  7, 192a)  Decree  of  the  Surrogate's  Court 
of  Kings  County  affirmed,  with  costs.  No  opin- 
ion. Jenks,  P.  J.,  and  Mills,  Rich,  Putnam,  and 
Blackmar,  JJ.,  concur. 


In  the  matter  of  the  petition  of  Matthew  T. 
MEAGHER  and  Nicholas  J.  Hughes,  to  prove 
the  last  Will  and  Testament  of  William  Mc- 
Kee,  deceased.  (Supreme  Court  Appellate 
Division,  Second  Department  June  11^  1920.) 
Motion  to  resettle  order  granted,  so  as  to  allow 
one  bill  of  costs  to  the  respondents,  payable 
out  of  the  estate.  Motion  to  allow  costs  to 
appellants  denied. 
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MECHANICVU/LB  WAK  OHSST,  Inc., 
respt,  T.  Andrew  M.  RYAN,  applt.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  14,  1&20.)  Defendant's  motion  denied; 
plaintiff's  motion  granted,  with  $10  costs. 


Anna  MBNDBLSON,  Applt,  v.  Marks  LA- 
ZERSOHN  et  al.,  Respts.  (Supreme  Court, 
Api>ellate  Division,  Fourth  Department.  May 
19,  1920.)  Motion  granted,  and.  appeal  dis- 
missed with  costs. 


Harry  A,  MBOLA,  respondent,  v.  Thomas 
J.  O'NEILL,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  25, 
1920.)  Order  affirmed,  wTth  |10  cosU  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Rich,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con- 
cur. 


Herbert  J.  MESSEGAR,  an  infant,  etc., 
applt,  Y.  John  DABOLT,  respt.  (Supreme 
C^urt,  Appellate  Division,  Fourth  Depart- 
ment March  3,  1920.)  Motion  granted,  and 
appeal  dismissed,  with  costs. 


Samuel  MICTHAJBL,  etc.,  appellant,  ▼.  <Te- 
ter"  F.  FRANKLIN,  etc.,  respondent.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  25,  1920.)  Application  de- 
nied, with  $10  costs.  See  Handy  v.  Butler,  183 
App.  Div.  359,  169  N.  T.  Supp.  770. 


Sam  BilK^ELOW;  Respt.,  v.  Fred  RUNETZ, 
Applt.  (Supreme  Court  Appellate  Division, 
First  Department.  May  14,  1920.)  Judgment 
affirmed,  with  costs.    No  opiniou.    Order  filed. 


C!harlotte  MILCH,  Respt,  v.  ^Torris  MILCH, 
Applt.  (Supreme  Court  Appellate  Division, 
First  Department  June  18,  1920.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


MILLER  BROS.  HAT  CO.,  Inc.,  Respt.,  v. 
A.  D.  SMITH  SONS  (X).,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
May  21.  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.     Order  filed. 


MILLER  TIRE  CORPORATION,  appellant, 
V.  Solomon  SCHERTZ,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  IS,  1920.)  Order  affirmed,  with  $10  costs 
and  disburaemeBts.  No  opinion.  Jenks,  P.  J., 
and  Mills,  Blackmar,  Kelly,  and  Jaycox,  JJ., 
copcnr,   . 


MILLER  &  SONS  CO.  y.  B.  M.  SERGEANT 
CO.  (Supreme  Court,  Appellate  Division, 
First  Department  Jane  18,  1920.)  MoUon 
granted;    question  certified;    order  filed. 


Frances  MILLSPAUGH,  as  temporary  ad- 
ministratrix, etCy  et  al.,  respondents,  v.  Wil- 
liam F.  CASSEDY,  as  trustee,  et  al.  appel- 
lants. (Supretne  Court,  Appellate  Division, 
Second  Department  June  25,  1920.)  Motion 
granted. 


In  the  matter  of  the  claim  of  John  ^^NARDI, 
by  the  Royal  Italian  Consul,  claimant  respond- 
ent, for  compensation  for  the  death  of  Adolfo 
Minardi,  deceased,  under  the  Workmen's  Com- 
pensation Law,  V.  ACHESON  GRAPHITE 
COMPANY,  employer,  and  Utica  Mutual  Insur- 
ance Company,  insurance  carrier,  appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  17,  1920.)  Award  affirmed. 
All  concur^ 


Reba  E.  MINFORD,  Respt.  v.  Richard  L. 
MINFORD,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


Francis  B.  MITCHELL,  respt,  v.  NIAGARA. 
LOCKPORT  &  ONTARIO  POWER  CO.,  and 
one,  applts.  (Supreme  Court,  Appellate  Divi- 
sion; F<Mrth  Department  May  21,  1920.) 
Motion  granted,  amending  order  of  modiflcat'ou 
and  affirmance  entered  March  17.  1920  (191 
App.  Div.  276,  181  N.  Y.  Supp.  899),  so  as  to 
include  the  tenth  and  eleventh  findings  of  fact 
amonk  the  findings  reversed,  and  by  making 
new  findings  of  fact  in  lieu  of  said  tenth  and 
eleventh  findings.  See,  alao,  99  Misc.  Rep.  866, 
163  N.  Y.  Supp.  999. 


.   Applts.,  ▼. 
impleaded,    etc., 


Martin  M.  MOLENAOR  et  al., 
Frederick  VON  DERLEHR,  imp] 
Respt  (Supreme  Court,  Appellate  Division. 
First  Department  June  11,  1920.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Carl  Emil  MOLLER  and  one,  respts.,  v.  Clare 
A.  PICKARD  and  one,  applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  21,  1920.)  Motion  for  reargument  denied 
with  $10  costs.  Motion  for  leave  to  a|^peal  to 
Court  of  Appeals  denied. 


George  P.  MONTAGUE  et  al.,  as  surviving 
substituted  trustees,  etc.,  v.  Charles  P.  CUR- 
TIS, as  Adm*r,  etc,  et  al.  (Supreme  CJourt 
Appellate  Division,  First  Department  June 
18.  1020.)  Motion  denied,  with  $10  costs.  Or- 
der filed. 
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MOODY  ENGINEERING  CO.,  Inc.,  Respt, 
V.  CATAIiANA  DB  GAS  Y  ELECTRICIDAD, 
S.  A.,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  18,  1920.)  Or- 
der afiBrmed,  with  $10  coats  and  disbursements. 
No  opinion.    Order  filed. 


Ernest  C.  MOORE,  Applt,  t.  CITY  OF  NEW 
YORK«  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department  May  14,  1920.) 
Judgment  affirmed,  with  costs.  No  opinioa 
Order  filed. 


Charles  MORAN,  sole  surviving  and  substi- 
tuted trustee,  etc.,  Respt.,  v.  Charles  MORAN, 
indiv.  and  as  Ex'r,  etc.,  et  al.,  Respts.,  impld. 
with  American  Security  &  Trust  Co.,  as  Trus- 
tee, etc.,  et  aU  Applta.  (Supreme  Court,  Ap- 
Jellate,  Division,  First  Department.  May  21, 
920.)  Judgment,  so  far  as  appealed  from,  af- 
firmed, with  costs  to  all  parties  appearing  by 
senarate  attorneys  and  filing  briefs  herein,  pay* 
able  out  of  the  trust  estate.  No  opimon.  Or- 
der filed. 


MOTOR  CAR  EQUIPMENT  CJO.  v.  CUifford 
ABELES^  impld.,  etc.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  4, 
1920.)  Motion  denied,  with  $10  costs.  Order 
filed. 


In  the  Matter  of  the  Intermediate  Judicial 
Settlement  of  the  Accounts  of  John  T.  MOTT 
and  David  P.  Morehouse,  as  executors,  etc.,  of 
Wardwell  G.  ROBINSON,  deceased.  (Supreme 
Court.  Appellate  Division.  Fourth  Department 
May  12,  1920.)  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied,  with  $10  costs. 


Anthony  MOTT,  Applt,  v.  Thomas  W.  MAR- 
TIN et  al.,  Defts.,  John  C.  Hoefiing,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  14.  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Greenbaum,  J.,  not  voting.    Order  filed. 


Evelyn  I.  MUNDS,  Respt,  y.  AKRON 
BUILDING  CO.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  11, 
1920.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


MUNICIPAL  INVESTING  COMPANY,  ap- 
pellant ▼.  Howard  B.  BULLARD,  respondent, 
and  others,  defendants.  (Supreme  CJourt,  Ap- 
pellate Division,  Second  Department.  May  7. 
1920.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


MUNICIPAL  INVESTING  (X)MPANY,  ap- 
pellant, V.  Howard  B.  BULLARD,  respondent, 
and  others,  defendants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  25, 
1920.)    Motion  denied. 


Charlotte  P.  MUNN  ▼.  Harry  T.  DUNN. 
(Supreme  Court  Appellate  Division.  First  De- 
partipent  May  21,  1920.)  Motion  tor  stay  of 
proceedings  pending  appeal  granted.  Settle 
order  on  notice. 


Charlotte  P.  MUNN,  Respt,  v.  Harry  T. 
DUNN,  Applt  (Supreme  Court,  AppeUate  Di- 
vision, First  Department.  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments; the  date  for  the  examination  to  proceed 
to  be  fixed  in  the  order.  No  opinion.  Settle 
order  on  notice. 


Juan  P.  BfUNOZ  et  al.,  Applta.,  T.  SAN- 
TIAGO BREM'ING  CO.,  et  al.,  impld.,  etc, 
Respts.  (Supreme  Court  Appellate  Division, 
First  Department.  June  4,  1920.)  Order  af- 
firmedy  with  $10  costs  and  disbursements.  No 
opinion.    Order  filled. 


Mary  MURPHY,  an  infant,  etc.,  Y.  EIGHTH 
AVENUE  RAILROAD  CO.  (Supreme  Court, 
Appellate  Division,  First  Deparunent.  June 
1,  1920.)  Motion  for  sUy  denied,  with  $10 
costs,  and  temporary  stay  vacated.    Order  filed. 


Michael  J.  MURPHY,  respondent,  ▼.  YONK- 
ERS  RAILROAD  COMPANY,  appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment May  21, 1920.)  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Rich,  Black- 
mar,  and  Kelly,  JJ.,  concur.  Jaycox,  J.,  dis- 
sents, upon  the  ground  that  the  finding  of  free- 
dom from  contributory  negligence  was  against 
the  weight  of  the  evidence,  with  whom  Jenks,  P. 
J.,  concurs. 

Guiseppina  MUSCARELLA,  Respt,  ▼.  NA- 
TIONAL CASUALTY  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  12,  1920.)  Judgment  affirmed,  with  costs. 
All  concur. 


Adelaide  MYERS,  Respt,  v.  Herbert  TAY- 
LOR, Applt  (Supreme  Court,  Appeliate  Di- 
vision, First  Department  June  4,  19:>Q.)  Or- 
der reversed,  and  motion  granted,  without  costs. 
No  opinion.    Order  filed. 


Mabel  H.  MYERS,  Respt,  v.  Herbert  TAY- 
LOR, Applt.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  4,  1920.)  Order 
reversed,  and  motion  granted,  without  costs. 
No  opinion.    Order  fileoL 


Mildred  NADELL,  Applt,  t.  ERIE  RAIL- 
ROAD CO.,  Respt.  (Supreme  Onrt  AppeUate 
Division,  Fourth  Department  May  19,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
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ments,  with  leave  to  the  plaintiff  to  plead  over 
within  20  days  upon  payment  of  the  costs  of 
the  motion  and  of  this  appeal.    AH  concur. 


Joseph  W.  NASSAUER,  respondent,  v. 
Charles  J.  TAGLIABTJB  and  another,  appel- 
lants, (Supreme  Court,  Appellate  Division, 
Second  Department,  May  7.  1920.)  Interlocu- 
tory judgment  affirmed,  with  costs.  No  opin- 
ion. Jenks,  P.  J.,  and  Mills,  Rich,  Putnam,  and 
Blackmar*  Jj.,  concur. 


NATIONAIi  BANK  OP  MONTGOMERY,  re- 
spondent, ▼.  Fayette  W.  WHITNEY,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  21,  1020.)  Judgment  unan- 
imously affirmed,  with  costs.    No  opinion. 


NATIONAL  LIBERTY  INSURANCE  CO. 
OP  AMERICA.  Respt.  v.  GLOBE  &  RUT- 
GERS FIRE  INSURANCE  CO.,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment May  21, 1920.)  Judgment  and  order 
affirmed,  with  costs.    No  opinion.    Order  filed. 


Moses  P.  NELSON,  respondent,  t.  William  B. 
BEAM,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  Mav  7.  1920.) 
Judgment  and  order  unanimously  affirm.ed,  with 
costls.      No    opinion. 


Bertram  O.  NELSON,  respondent  ▼.  WEST- 
CHESTER 'ELECTRIC  RAILROAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  May  28.  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Bertram  0.  NELSON,  respondent,  ▼.  WEST- 
CHESTER ELECTTRIO  RAILROAD  COM- 
PANY, appellant  (Supreme  Court,  Appellate 
Division,  Second  DepArtment.  June  25,  1920.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied.    Stay  continued  for  30  days. 


Oliver  V.  NBNNO,  Applt»  v.  WALRATH- 
STEVENS  CO.  and  one,  Kespts.  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
May  12,  1920.)  Appeal  dismissed,  with  $10 
costs  upon  stipulation  filed. 


John  A.  NEUBAUER,  respondent  v.  NAS- 
SAU ELECTRIC  RAILROAD  COMPANY,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Denartment  June  11,  1920.)  Motion 
denied,  witn  $10  costs. 


In  the  matter  of  the  claim  of  George  NEW- 
MAN, claimant,  respt,  for  compensation  under 
the  Workmen's  Compensation  Law,  y.  SEAMEN 


LITCHTENSTEIN  &  CO.,  Inc.,  and  Maryland 
Casualty  Company,  appellants.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  14,  1920.)  Remitted  to  the  commission  for 
further  hearing  and  findings. 


Paul  A-  NEWMAN  v.  James  W.  McALPINB. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  18,  1920.)  Motioiji  to  dismiss 
appeal  denied,  with  leave  to  respondent  to  re- 
new motion  as  stated  in  order.     Order  filed. 


NEW  YORK  FRUIT  MARKET,  a  copartner- 
ship composed  of  Cleon  Alexander,  Peter 
Alexander,  and  Apostolos  Alexander  respt, 
V.  WESTERN  UNION  TELEGRAPH  COM- 
PANY, applt  (Supreme  Court,  Appellate 
Division,  Third  Department.  May  14,  1920.) 
Motion  denied. 


NEW  YORK  INCOME  CORPORATION, 
Respondent,  v.  BLAKE-DANIELS  CO.,  Inc., 
Impleaded,  etc..  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  May 
28,  1920.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  the  New  York  income 
Corporation  against  the  Blake-Daniels 'Com- 
pany, Incorporated,  impleaded,  etc.  There 
was  an  order  appointing  a  receiver.  From  an 
order  denying  a  motion  to  resettle  the  order, 
defendant  named  appeals.  Order  reversed,  and 
motion  granted. 

DOWLING,  J.  The  original  order  appointins 
a  receiver  herein  is  too  broad  in  its  scope  ana 
should  be  modified  in  the  following  particulars: 
(1)  Strike  out  from  the  first  paragraph,  be- 
ginning with  the  word  "Ordered,"  the  words 
"and  business"  in  the  sixth  line  thereof.  (2)  In 
the  succeeding  paragraph,  after  the  word  re- 
ceiver" in  the  third  line  thereof,  add  the  word* 
"pending  the  final  hearing  and  determination  of 
this  action."  (3)  Strike  out  the  entire  para- 
graph beginning  "Further  ordered  that  the  said 
receiver  be  and  he  hereby  is  authorised  to  con- 
tinue, manage,  and  operate  the  business  of  said 
corporate  defendant"  (4)  Strike  out  from  the 
next  succeeding  paragraph,  beginning  with  the 
words  "Further  ordered  that  said  receiver  be 
and  he  is  hereby  authorised  in  his  discretion  to 
employ,"  the  words  "management,  conduct," 
on  line  6,  and  the  words  "of  said  corporate  de- 
fendant and"  on  line  7.  (5)  Strike  out  the  en- 
tire paragraph  beginning  "Further  ordered  that 
said  receiver  be  and  he  hereby  is  authorized 
and  empowered  to  institute,  prosecute  and  de- 
fend." (6)  Strike  out  from  the  paragraph  be- 
ginning "Further  ordered  that  the  said  re- 
ceiver report"  the  words  **and  the  advisability 
of  continuing  its  business."  These  modifica- 
tions are  without  prejudice  to  such  application 
or  applications  as  the  receiver  may  hereafter  be 
advisod  to  make  in  relation  to  the  subject-mat- 
ter thereof.  The  order  denying  the  motion  to 
resettle  the  order  appointing  a  receiver  will 
therefore  be  reversed,  and  the  motion  granted, 
by  modifying  the  original  order  to  the  extent 
hereinbefore  indicated  only,  without  costs  to 
either  party  upon  this  appeal.    AU  concur. 
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NEW  YORK  INTERUBBAN  WATER  COM- 
PANY, respondent,  v.  CITY  OF  MOUNT 
VERNON  and  others,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  7,  1920.)  Motion  to  dismiss  appeal  denied, 
without  costs. 


NEW  YORK  A  RICHMOND  GAS  COM- 
PANY, respondent,  t.  Lewis  NIXON,  etc.,  et 
al.,  defendants;  City  of  New  York,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  21,  1920.)  Order  reversed, 
with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs,  tpon  the  ground  that 
the  dty  is  a  proper  party  to  the  litigation. 
Jenks,  P.  J.,  and  Mills,  Putnam,  and  Kelly,  JJ., 
concur.    Blackmar,  J.,  dissents. 


Andrew  NICOLA,  respondent,  ▼.  Jacob 
MEURER,  appellant.  (Supreme  Court,  Appel- 
late Divisioti,  Second  Department.  June  25, 
19200  Findings  of  fact  numbered  V,  VI,  VII, 
IX.  X,  XI,  XII,  XIII,  XIV.  XV,  XVI,  XVII, 

XVIII,  XIX,  XX,  XXL  xxn.  XXIII,  XXIV, 

XXV,  XXVI,  XXVII.  XXVIII.  XXIX,  XXX, 
and  XXXI,  are  reversed,  and  the  judgment 
modified,  by  reducing  the  recovery  to  the  sum 
of  $1,492,  with  interest,  and,  as  modified,  af- 
firmed, without  costs.  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur.  Putnam  and  Kelly.  J  J., 
vote  to  sustain  findings  V,  XIV.  and  XXIV, 
thereby  reducing  the  recovery  to  $2,225.60. 


John  B.  NILES,  Applt,  ▼.  Alfred  P.  SLOAN, 
Jr.,  Respt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  21,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


NITRO  POWDER  CO.,  Applt,  ▼.  AGENCY 
OF  CANADIAN  CAR  &  FOUNDRY  CO.,  Ltd., 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  28,  1920.)  Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
Laughlin  and  Page,  JJ.,  dissent.    Order  filed. 


Leonard  NORBEN,  an  infant,  by  Oscar  No- 
reen,  his  gunrdian  ad  litem,  respondent,  v.  WIL- 
LIAM VOGEL  &  BROTHERS,  Inc..  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  21,  1920.)  Judgment  and 
order  unanimously  affirmed  on  reargument,  with 
costs.    No  opinion. 


Leonard  NOREEN,  an  infant,  by  Oscar  No- 
reen,  his  guardian  ad  litem,  respondent,  v.  WIL- 
LIAM VOGEL  &  BROTHERS,  Inc.,  appellant 
i Supreme  Court,  Appellate  Division,  Seeond 
>epartiuent  June  11,  1920.)  Motion  for  leave 
to  appeal  to  the  Court  oi  Appeals  granted. 


OAia:iEIGH  FARMS,  Inc.,  applt,  ▼.  Merer 
RUSS,  respt  (Supreme  Court  Appellate  Di- 
vision, First  Department  June  4,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
See  Scott  &  Co.,  Inc.,  v.  Scott,  186  App.  Div. 
518,  524,  174  N.  Y.  Supp.  583.    Order  filed. 


Carrie  O'BRIEN,  respt.,  v.  Vida  MAY,  as 
Ex*x,  etc.,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  10, 1920.) 
Motion  to  dismiss  appeal  from  Judgment  grant- 
ed, unless  appellant  shall  file  and  serve  printed 
papers  and  pay  to  respondent's  attorneys  $10 
by  March  25th.  Held,  it  is  necessary  to  have 
the  case  and  exceptions  settled  and  signed  by 
the  judge  who  presided  at  the  trial.  See  sec- 
tion 997,  Code  of  Civil  Procedure,  and  rules  34 
and  41  of  General  Rules  of  Practice.  Motion  to 
dismiss  appeal  from  order  denied,  with  $10 
costs;  it  appearing  that  all  the  papers  recited 
in  the  order  appealed  from  are  contained  in  the 
printed  record  served. 


Carrie  O'BRIEN,  Respt,  v.  Vida  MAY,  as  ex- 
ecutrix, etc..  of  Michael  0*Brie^,  deceased  and 
others,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  May  12,  1920.) 
Motion  to  open  default  denied.  Motion  to  dis- 
miss lyppeal  xranted,  with  $10  costs,  and  appeal 
dismissed,  with  costs.  Held,  that  the  appeal  is 
so  lacking  in  merits  as  to  justify  denial  of  the 
motion  to  open  the  default. 


OPPENHEIM  COLLINS  RBAI/TY  CO.,  Inc.. 
Respt.,  V.  Max  SCHWARTZ,  Applt  (Supreme 
Court  Appellate  Division,  -  First  Department. 
June  11,  1920.)  Order  affirmed,  with  costs. 
No  opinion.    Order  filed. 


COUNTY  OF  ORANGE,  respondent  T- 
STORM  KING  STONE  COMPANY  and  PhUip 
A.  Mosman  as  trustee,  appellants,  and  another, 
defendant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  June  11, 1920.)  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Appeals 
granted,  and  the  following  questions  certified: 
(1)  Was  Edward  J.  Collins,  of  Newburgh,  N. 
X.,  who,  during  all  the  time  he  acted  as  commis- 
sioner of  appraisal  in  this  proceeding,  was  the 
owner  of  real  estate  in  and  a  taxpayer  of  the 
county  of  Orange,  a  disinterested  person  and 
qualified  to  act  as  such  commissioner,  within 
the  meaning  of  section  151  of  the  Highway  Law 
(Consol.  Laws,  c.  25)?  (2)  If  the  status  of 
Edward  J.  Collins  as  a  taxpayer  of  Orange 
county  disqualifies  him  to  act  as  a  commission- 
er of  appraisal  herein,  was  it  competent  for  the 
defendant  to  waive  such  disqualification?  (3) 
Do  the  acts  of  the  defendant  as  shown  by  the 
record,  constitute  a  waiver  ox  such  disqualifica- 
tion? 


Nellie  O'ROURKE,  respondent,  t.  John 
RANKIN,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department     May  l4 
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In  the  matter  of  the  petition  of  Kate  PALM- 
ER to  render  and  settle  her  final  account  as  ad- 
ministratrix of  the  estate  of  Sarah  J.  FIELD, 
deceased.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  28,  1920.)  Appel- 
lant's motiQD  for  leave  to' discontinue  on  pay- 
ment of  $10  costs  denied,  without  costs.  Ap- 
pellant, however,  may  discontinue  on  payment 
of  taxable  costs  under  section  3251,  snhdvvisiqn 
4,  of  the  Code  of  Civil  Procedure,  and  the  $20 
ooets  already  imposed  on  previous  motions,  all 
of  said  costs  chargeable  not  upon  the  estate. 


Bose  M.  PALMAR  and  LlDiaii  Palmer,  re- 
spondents, V.  ROTARY  REALTY  COMPANY, 
Inc.,  Samuel  Cohn,  and  Alexander  Holman,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  18,  1920.)  Inter- 
locutory judgment  (109  Misc.  Rep.  431,  178  N. 
Y.  Supp*  813)  affirmed,  with  costs,  upon  the 
opinion  of  Mr.  Justice  Benedict  at  Special 
Term.  Jenks,  P.  J.,  and  Rich,  Putnam,  Kelly, 
and  Jaycox,  JJ.,  concur.  See,  also,  109  Misc. 
Bep.  243,  178  N.  Y.  Supp.  461. 


Robert  B.  PARIS,  Applt.  y.  Thomas  SUB- 
IRANAfRespt.  (Supreme  Court.  Apoellate  Di- 
vision, First  Department  June  18,  1920.)  Or- 
der affirmed,  with  costs  and  disbursements.  No 
opinion.    Order  ffled. 


(iss  N. 

1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Mills,  Itich,  Putnam,  and  Kelly,  JJ.,  concur. 


In  the  matter  of  the  petition  of  Kate  PALM- 
ER to  render  and  settle  her  final  account  as 
administratrix,  etc.,  of  Sarah  J.  FIELD^  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Second  Department.  May  7,  1929.)  Motion 
denied,  without  costs. 


In  the  maifeex  of  the  peUtion  of  Kate  PALM- 
ER to  render  and  settle  her  £nal  aceoont  as  ad- 
ministratrix, etc^  of  Sarah  J.  FIELD,  deceas- 
ed. (Supseme  Court,  Appellate  Division,  Sec- 
ond Department  May  21,  1920.)  Motion  de- 
nied, on  condition  that  within  five  days  appel- 
lant pay  to  each  of  the  |kttorneys  for  the  re- 
spondents $15,  and  have  the  case  on  appeal 
made,  filed,  and  served  herein  by  June  5,  1920, 
and  be  ready  to  argue  same  on  June  11,  1920, 
fior  which  date  the  cause  is  especially  set  down; 
otherwise,  motion  granted,  with  $10  costs. 


Bi  the  matter  of  the  petition  of  Kate  PALM- 
ER to  render  and  settle  her  final  account  as 
administratrix,  etc.,  of  Sarah  J.  FIELD^  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Second  Department  May  21,  1920.)  Motion 
denied.  See  decision  in  Motion  No.  166,  — 
App.  Div.  — ,  182  N.  Y.  Supp.  941. 


T.a) 

PARKEBTON  WIBE  WOBKS,  Inc.,  re- 
spondent ▼.  ENDEB  OABAGB  COBPOBA* 
TION,  appellant  and  others,  defendants.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. May  7,  1920.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs. 


Inez  Lee  PARSONS,  applt.,  v.  Josephine  B. 
CURTISS  et  al.,  as  executors,  etc.,  respts, 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  March  3,  1920.)  Appeal  dismiss- 
ed, unless  appellant  shall  file  and  serve  printed 
papers  and  pay  to  respondent's  attorney  $10 
by  March  9tii,  and  be  ready  for  argument  on 
March  12th. 


Inez  Lee  PARSONS,  applt,  t.  Josephine  B. 
CURTISS  and  one,  as  executors,  etc.,  implead- 
ed, etc.,  respts.  (Supreme  Court,  iippellale 
Division,  Fourth  Department.  March  17, 1920.) 
Motion  granted,  and  appeal  dismissed,  with 
costs. 


PARTOLA  MANUFACTURING  CO.,  Inc., 
Applt,  V.  F.  L.  WASHBOURNB  &  CO.,  Inc., 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  June  11,  1920.)  Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


PATENT  VULCANITE  ROOFING  CO.,  Inc., 
Respt,  V.  BANCA  BERGAMASCA  DI  DB- 
POSITI  E  CONTI  CORBENTI,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  18,  1920.)  Order  affirmed,  with 
$10  costs  ssid  disbursements.  No  opinion.  Or- 
der filed. 


PAUL  J.  EXNER  &  SON  ▼.  JOHN  H.  SUL- 
LIVAN Co.  (Supreme  Conrt,  Appellate  Divi- 
sion, First  Department  June  4,  1920.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


George  W.  PECK,  as  trustee,  etc.,  respt,  t. 
John  H.  BOWLBY  snd  one,  impleaded,  etc., 
applts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  21,  1920.)  Judg- 
ment affirmed,  with  costs.  All  concur;  Clark, 
J.,  not  sitting. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Morton  ATWATBR,  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment May  7,  1920.)  Motion  granted,  and 
the  order  of  reversal  settled  according  to  the 
second  form  proposed  by  the  district  attorney. 


PEOPLE,  etc.,  Respt.,  t.  Bernard  BUDDB, 
Applt  (Supreme  Court  Appellate  Division, 
First  Department  June  18,  1920.)  Judgment 
affirmed.    No  opinion.    Order  filed. 
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l^EOPLE  of  tb«  State  of  New  Yotk,  respond- 
entB,  ▼.  DomiBick  CBRTOMA,  appellant,  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  4,  1920.)  Jud|^ment  of  convic- 
tion by  the  County  Court  of  Kings  County  af- 
firmed. No  opinion.  Jenks.  P.  J.,  and  Milla, 
Putnam,  Kelly,  and  Jaycox,  JJ.,  concur. 


PEOPLE,  etc.,  Applt.,  v.  Kalman  COHEN, 
Principal,  and  Abraham  Posner,  surety,  Deft. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  IS,  1020.)  Order  reversed, 
with  $10  costs  and  disbursements,  and  motion 
denied,  with  $10  costs,  on  the  authority  of  Peo- 
ple V.  Abrams,  172  App.  Div.  577.  158  N.  Y. 
Supp.  637,  and  People  v.  Levy,  169  App.  Div. 
571,  155  N.  Y.  Supp.  512.  Settle  order  on  no- 
tice. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  William  F.  COWEN,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  25,  1920.)  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions,  and  or- 
der, affirmed.  No  opinion.  Jenks.  P.  J.»  and 
Rich,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con- 
cur. 


PEOPLE  of  the  State  of  New  York,  Respts., 
V.  Luigi  D'MARINO  et  al..  Applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  19,  1920.)  Order  afBrmed.  All  concur; 
Kruse,  P.  J.,  not  sittmg. 


PEOPLE  of  the  State  of  New  York»  respond- 
ents, V.  Isidore  GINSBERG,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second 
Department.  May  14, 1920.)  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions,  Bor- 
ough of  Queens,  reversed,  and  defendant 
discharired.  There  was  no  evidence  that  the  al- 
leged dangerous  weapons  were  In  the  posses- 
sion of  the  defendant.  Jenks,  P.  J.,  and  Mills, 
Rich,  Kelly,  and  Jaycox,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Samuel  GOLDSTEIN,  appellant,  and 
another,  defendant.  (Supreme  Court.  Appel- 
late Division,  Second  Department.  May  21, 
1920.)  Judgment  of  conviction  of  the  Court 
of  Special  Sessions  affirmed.  No  opinion. 
Jenks.  P.  J.,  and  Mills,  Rich,  Kelly,  and  Jay- 
cox, JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  William  GROSS,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  7,  1920.)     Motion  denied. 


PEOPLE,  etc.,  V.  Robert  HANSEN.  (Su- 
preme Court,  Apnollate  Divi.sion,  First  Depart- 
ment. June  4,  1020.)  Motion  to  dismiss  appeal 
granted.     Order  filed. 


PEOPLE,  etc.,  Bespt.,  v.  Carl  HYMAN  et 

al.,  Applts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  28,  1920.)  Judg- 
ment and  order  affirmed.  No  opinion.  Order 
filed. 


PEOPLE  of  the  State  of  New  York,  regpond- 
ents,  V.  Charles  T.  ICANDEL.  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  25,  1920.)  Judgment  of  con- 
viction of  the  County  Court  of  J^incs  County 
reversed,  and  new  trial  ordered,  on  the  ground 
that  the  evidence  of  identity  is  not  sufficient  to 
remove  a  reasonable  doubt.  Jenks,  P.  J.,  and 
Mills,  Putnam,  and  Black  mar,  J  J.,  concur.  Kel- 
ly, J.,  votes  for  affirmance. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Herman  KATZ,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  7,  1920.)  Judgment  of  conviction  of  the 
Court  of  Spedal  Sessions  affirmed.  No  opinion. 
Jenks,  P.  J.,  and  MiUa,  Ricdi,  Putnam,  and 
Blackmar,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respts., 
V.  Jady  KELLY,  applt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  March 
10,  1920.)  Appeal  dismissed,  and  stay  vacated, 
upon  stipulations  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Barney  KING,  David  Tannenbaum,  and 
Herman  Alterman,  appellants.  (Supreme 
Court.  Appellate  Division,  Second  Department. 
June  25,  1920.)  Judgment  of  conviction  of  the 
County  Court  of  Richmond  Countv  affirmed. 
No  opinion.  Jenks,  P.  J.,  and  Rich,  Putnam, 
Blackmar,  and  Kelly,  JJ,,  concur. 


PEOPLE,  etc.,  Respt..  ▼.  Harry  KIPNIS,  Ap- 
plt. (Supreme  Court,  Appellate  Division,  First 
Department.  June  4,  1920.)  Judgment  af- 
firmed.   No  opinion.    Order  filed. 


PEOPLE,,  etc.  Bespt.,  v.  Frank  A.  LA  BOC- 
CA,  Applt  (Suptone  €)ouTt,  Appellate  Di- 
vision, Fiivt  Department.  May  21,  1920.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, v.  Herman  LASHER  and  Daniel  Green- 
field, appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  21,  1920. ) 
Judgment  of  conviction  of  the  County  (5ourt  of 
Westchester  County  affirmed.  No  opinion. 
Mills.  Rich.  Kelly,  and  Jaycox,  JJ.,  concur. 
Jenka,  l\  J.;  di^ents  upon  the  ground  that 
the  court  committed  reversible  error  in  its 
instruction  to  the  jury  as  follows:  ''The  Court 
of  Appeals  says  that,  when  stolen  property  is 
found  in  the  possession  of  a  person,  such  per- 
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son  is  presumed  to  have  stolen  it.  Stating  it 
in  another  way,  the  Court  of  Appeals  has  held 
that  the  possession  of  stolen  property  by  one 
is  prima  facie  evidence  that  he  is  the  thief." 
See  Knickerbocker  v.  People,  43  N.  Y.  177: 
People  V.  Friedman,  149  App.  Div.  873,  134 
N.  t.  Supp.  153. 


PBOPLB,  etc.,  V.  Leon  LIEBERBCAN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  18,  1D20.)  Motion  granted,  on 
condition  stated  in  order.    Order  filed. 


PEOPLE,  etc.,  Apptt-,  ▼.  MAIL  &  EXPRESS 
CO.  and  Daniel  NicoH,  Respts.  Same,  applt, 
V.  Same,  restpts.  (Supreme  Court,  Appellate 
Division,  First  Department.  May  14,  1920.) 
Judgments  (179  K.  Y.  Supp.  6l0)  affirmed. 
No  opinion.    Orders  filed. 


PEOPLE,  etc.,  V.  MAIL  &  EXPRESS  CO. 

et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  June  18,  1920.)  Motions 
granted;    questions  certified;    orders  filed. 


PEOPLE,  etc.,  Respt,  ▼.  Frank  MANNTS, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  18,  1920.)  Judgment 
and  order  affirmed.    Nx>  opinion.    Order  filed. 


PEOPLE,  etc.,  Respt.,  v.  Harry  MOROEN- 
STEIN,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  18,  1920.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, y.  Charles  PRCSSLER,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  4,  1920.) '  Judgment  of  con- 
viction by  the  County  Court  of  Kings  County 
affirmed.  No  opinion.  Jenks,  P.  J.,  and  Mills, 
Putnam,  Kelly,  and  Jaycox,  JJ.,  concur. 


PEOPLE  of  the  SUte  of  New  York,  Respts., 
V.  Thomas  E.  RYAN,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
12.  1920.)  Judgment  of  conviction  and  order 
affirmed.    AU  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Clarence  R.  SALTER,  appellant  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment. Mav  21,  1920.)  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied. 


DBClSIdHS  MS 

T.S.) 

PEQPUD  of  the  State  «<  New  York,  ceapond- 
ents,  V.  Clarence  K.  SALTKR,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  21,  1920.)  Motion  to  reset- 
tle order  denied. 


PEOPLE,  etc,  Respt,  v.  Alfred  SCHORR, 
Applt.  (Supreme  Court,  Appellate  Division 
First  Department  May  14,  1920.)  Judgment 
affirmed.    No  opinion.     Order  filed. 


PEOPLE,  etc,  Respt,  t.  Timothy  SHEA, 
Applt  (Supreme  Court,  Appelate  Division, 
Furst  Department  June  18,  1920.)  Judgment 
and  order  affirmed.    No  opinion.     Order  filed. 


PEOPLE,  etc.,  T.  Leo  SITTENBERO,  oth- 
erwise called,  etc.  (Supreme  Court,  Appellate 
Division,  First  Department  May  21.  1920.) 
Motion  to  dismiss  appeal  granted.    Order  filed* 


PEOPLE  of  the  State  of  New  York,  respond* 
ents,  V.  Fred  SYROP,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  21,  1920.)  Motion  for  reargument  de- 
nied. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Pasquale  VALIENDI,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. June  18,  1920.)  Judgment  of  con- 
viction of  the  Coart  of  Special  Sessions,  affirm- 
ed by  default  Jenka,  P.  J.,  and  Rich,  Putnam, 
Biackmar,  and  Kelly,  JJ^  concur. 


PEOPLE,  etc,  Respt.,  v.  Joseph  W.  WARD, 
Applt  (Supreme  Ck>urt,  Appellate  Division, 
First  Department  June  11, 1920.)  Judgment 
affirmed.    No  opinion.    Order  filed. 


PEOPLE,  etc,  ex  reL  Paul  A.  AJAS,  re- 
lator.  V.  gOARii)  OF  BDUOATION  OF  THE 
CITY  OF  NEW  YORK,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
Sartment  May  21, 1920.)  Writ  dismissed,  and 
etermination  confirmed^  with  |50  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 


PEOPLE,  etc^  ex  reL  William  P.  GREG(}, 
respondent,  v.  BOARD  OF  SUPERVISORS 
OF  THE  COUNTY  OF  ORANGE,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  7,  1920.)  The  order  denying 
the  motion  to  resettle  the  order  appealed  from 
is  reversed,  and  the  order  a  ranting  the  writ  is 
modified,  by  striking  therelxom  the  words  "on 
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the  merita,**  and^  aa  modified,  affirmed,  without 
costs.  No  opinion.  Jenks,  P.  J.,  and.  Mills* 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 


PEOPLE  ex  rel.  George  HENRY  v.  TRIAL 
TERM,  Part  III  (Criminal  Branch)  of  the  Su- 
preme Court  in  and  for  the  COUNTY  OF 
Eli  IE,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  May  21,  1920.)  Ap- 
plication foir  writ  of  prohibition  denied; 


PEOPLE,  etc.,  ex  rel.  Henry  HIRSHBERG, 
respondent,  v.  BOARD  OF  SUPERVISORS 
OF  THE  COUNTY  OF  ORANGE.  appeUant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  7,  1920.)  The  order  denying 
the  motion  to  resettle  the  order  appealed  from 
is  reversed,  and  the  order  granting  the  writ  is 
modified  by.  striking  therefrom  the  words  ''on 
the  merits/*  and,  as  modified,  affirmed,  without 
costs.  No  opinion.  Jenks,  P.  J*,  and  Mills, 
Rich,  Putnam,  and  Blackmar,  J  J^  concur. 


PEOPLB  ex  PcL  LEHIGH  VALLEY  BY. 
CO.,  applt,  V.  Conrad  SEYBOLD  et  al.,  as  as- 
sessors, etc.,  respts.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  10, 1920,) 
Order  affirmed,  with  $10  Costs  and  disburse- 
ments, with  leave  to  the  appeUant  to  amend  its 
petition  within  20  days,  upon  the  conditions 
stated  in  the  order  appealed  from.  AU  concur ; 
Lambert,  J.,  not  sitting. 


PEOPLE,  etc.,  ex  reL  J.  Harold  McCORD, 
respondent,  v.  BOARD  OP  SUPERVISORS 
OF  THE  COUNTY  OP  ORANGE,  appeUant. 
(Supreme  Court,  AppeUate  Division,  Second  De- 
partment May  7,  1920.)  The  order  deiftring 
the  motion  to  resettle  the  order  appealed  from 
is  reversed,  and  the  order  granting  the  writ  is 
modified,  by  striking  therefrom  the  words  "on 
the  merits,'^  and.  as  modified,  affirmed,  without 
costs.  No  opinion.  Jenks,  P.  J.,  and  Milla, 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 


PEOPLE  ex  rel.  MASON  &  HANGER  CO., 
applt.,  V.  William  A.  PRENDERGAST,  as 
Comptroller,  etc.,  respt.     (Supreme  Court,  Ap- 

5enate  Division,  First  Department.     June  18, 
920.)    Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.     Order  filed. 


PEOPLE  ex  rel.  Virginius  J.  MAYO,  applt. 
V,  John  J.  HANLEY,  Warden,  etc.,  respt.  (Su- 
preme Court,  Appellate  Division,  Fimt  Depart- 
ment. May  21,  1920.)  Order  (109  Misc.  Rep. 
591,  180  N.  Y.  Supp.  342)  affirmed.  No  opin- 
ion.   Order  filed. 


PEOPLE  ex  rel.  Virginius  J.  MAYO  v.  John 
J.   HANLEY,  Warden,  etc     (Supreme  Court 


Appellate  Division,  First  Denartment.  June  4, 
1920.)  Motion  granted;  baU  fixed  at  $2,500. 
Settle  order  no  notice. 


PEOPLE,  etc.,  ex  rel  Thomas  J.  MEEHAN 
and  Elwood  J.  Havlam,  copartners,  etc.«  appel- 
lants, V.  WiUiam  A.  SAWYER,  Surrogate  of 
Westchester  County,  and  others,  respondents. 
(Supreme  Court,  AppeUate  Division.  Second  De- 
partment. June  25,  1920.)  Aa  our  decision  in 
R«  Cohen's  WUl,  —  App.  Div.  — ,  182  N.  Y. 
Supp.  919,  decided  herewith,,  disposea  of  the 
questions  raised,  this  appeal  ia  dismissed,  with- 
out costs.  Jenks,  p.  J.,  and  Rich,  Putnam, 
Blackmar,  and  KeUy,  JJ.,  concur. 


PEOPLE,  etc.,  ex  rel.  E.  H.  MILLER,  rela- 
tor, v.  WiUiam  B.  WILSON  and  others,  re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  25^  1920.)  Motion 
denied. 


PEOPLE  ex  rel.  NEW  YORK  CENTRAL  & 
HUDSON  RIVER  RAILROAD  CO.,  applt.,  ▼. 
Egburt  E.  WOODBURY  et  al.,  constituting 
the  State  Board  of  Tax  Com'rs,  and  the  City  of 
New  York,  respts.  (Supreme  Court,  Appellate 
Division,  First  Department  June  11,  1920.) 
Orders  affirmed,  with  $10  costs  and  diBbarse- 
menta.    No  opinion.    Orders  filed. 


PEOPLE,  etc.,  ex  rel.  Frank  NORDONB, 
relator,  v.  Edward  S.  IRELAND  et  ai,  as  Sew- 
er Commissioners,  etc.,  of  Huntington,  Suffolk 
CountV;  respondents.  (Supreme  Court  Appel- 
late Division,  Second  Department.  June  18, 
1920.)  Writ  vacated,  and  proceeding  dismissed, 
with  $50  costs  and  diabursements,  upon  the 
ground  that  there  has  been  no  audit  of  the  rela- 
tor's claim,  and  therefore  there  is  nothing  for 
this  court  to  review.  People  ex  rel.  Brown  v. 
Board  of  Apportionment,  5^  N.  Y.  224 ;  People 
ex  rel.  Myers  v.  Barnes,  114  N.  Y.  317,  20  N. 
E.  600,  21  N.  E.  739.  Jenks,  P.  J.,  and  Rich, 
Putnam,  KeUy,  and  Jaycox,  JJ.,  concur. 


PEOPLE  ex  rel.  17G  WEST  EIGHTY-SEV- 
ENTH STREET  CORPORATION  v.  Jacob  A. 
CANTOR  et  al.,  as  Corners,  etc.  (Supreme 
Court,  AppeUate  Division,  First  Department. 
May  21,  1920.)  Motion  denied,  with  $10  costs. 
Order  filed. 


PEOPLE,  etc.,  ex  reL  1650  PITKIN  AVE- 
NUE  CONSTRUCTION  COMPANY,  Inc.,  re- 
spondent, V.  James  W.  TUOMEY,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. June  9,  1920.)  Motions  denied. 
Blackmar,  Kelly,  and  Jaycox,  J  J.,  concur. 
Jenks,  P.  J.,  and  MUls,  J.,  dissent  The  court 
is  unanimous  that  the  appeals  from  the  orders 
did  not  operate  as  a  stay. 
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PBQPUD  6t  tlw  StRto  (tf  New  York  ez  r«l. 
PIB[BC£^>ARBOW  MOTOR  CAB  COMPANY, 

relator,  v.  Walter  H..KNAPP,  Ralph  W.  Thom- 
as, and  John  J.  Merrill,  as  members  of  the 
iitate  Tax  Commission,  and  the  State  Tax  Com- 
mission, respts.  (Supreme  Court,  Appellate  Di- 
Tision,  TUini  Department.  May  14, 1920.)  Mo- 
tion denied. 


PEOPLE  ez  reL  Mabel  Ix  SAFFORD,  as 
committee,  etc.,  of  Edgar  K.  BoUes,  an  incompe- 
tent person,  applt.,  v..  SURROGATE'S  COURT 
OF  THE  COUNTY  OF  GENESEE  et  al„ 
respts.  (Supreme.  Court,  Appellate  Division 
Fourth  Department.  May  21,  1920.)  Order 
affirmed,  with  costs,  as  a  matter  of  law,  and  not 
in  the  exercise  of  discretion.  All  concur,  except 
Hubbe,  J.,  who  dissents. 


PEOPLE,  etc.;  ex  rel.  August  SMALL,  re- 
spondent, ▼.  John  P.  LEO  et  al.,  constituting 
the  Board  of  Appeals  for  the  City  of  New  York, 
and  Liberty-Wyona  Company,  Inc..  appellants. 
(Supreme  Court,  Appellate.  Division,  Second 
D€;T)artment.  May  14,  1920.)  Order  (109  Misc. 
Rep.  158,  178  N.  Y.  Supp.  239)  affirmed,  with 
S5()  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 
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determhiatiDn  ot  said  appeal;  or  unleai  aatfaoria- 
ed  by  the  order  to  be  entered  upon  snch  deter- 
mination. The  said  appeal  to  be  noticed  for  and 
heard  at  the  June  term  of  this  court  Order 
filed. 


PEX)PLE.  etc.,  ex  rel.  Elmer  G.  STORY,  ap- 
pellant, v.  Morns  CUKOR  et  al.,  constituting 
the  Municipal  Civil  Service  Commission  of  the 
City  of  New  York,  respondents,  and  Thomas  C. 
Murray  and  Mary  fi.  Upshaw,  interveners. 
(Supreme  Court,  Appellate  Division,  Second 
Department  May  7,  1920.)  Order  affirmed, 
witn  $10  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 


PEOPLE,  etc.,  ex  rel.  Elmer  G.  STORY,  ap- 
pellant, V.  Morris  CUKOR  et  al.,  constituting 
the  Municipal  Civil  Service  Commission  of  the 
City  of  New  York,  respondents,  and  Thomas  C. 
Murray  and  Mary  B.  Upshaw.  interveners.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment.   Jnne  11,  1920.)    Motion  denied. 


In  the  matter  of  the  application  of  Rufus  L. 
PERRY  for  reinstatement  as  an  attorney  at 
law.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  25,  1920.)  Application 
denied  on  the  merits,  but  not  for  want  of  power 
to  grant  it 


Matter  of  P.  F.  KBOGH,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  21,  1920.)  Motion  for  stay  of  proceedings 
pending  appeal  granted,  provided,  however,  that 
the  election  set  by  the  order  appealed  from  for 
May  21,  1920,  at  12  o'clock,  noon,  is  permitted 
to  be  held;  the  directors  thereupon  elected  not 
to  exercise  the  duties  as  such  directors  pending 

i«2  N.Y.S.— eo 


Claude  PHILLIPSON,  respt.,  v.  Oliver  NTN- 
NO,  applt  (Supreme  Court,  Appellate  Division, 
Fourth  JDepartment  March  17,  1920.)  Motion 
for  stay  denied.  In  order  to  procure  stay  pend- 
ing appeal  the  undertaking  should  be  given  as 
proviaed  in  section  1327  of  the  Code  of  Civil 
Procedure. 


William  H.  PLUMB  and  Henry  W^  Plumb, 
applts.,  V.  Henry  CRIMMINS,  respt  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment May  14,  1920.)  Order  unanimously 
affirmed,  with.  $10  costs  and  disbursements. 


PONEMONE  BROTHERS,  Inc.,  respondent 
V.  James  A.  KELLY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  4,  1920^  Judgment  unanimously  affirmed, 
with  costs.    No  opinion. 


PORTUGESE  AMERICAN  BANK  OP  SAN 
FRANCISCO,  respt,  v,  ATLANTIC  NATION- 
AL BANK,  deft;  GEORGE  TRACHTBN- 
BERG  et  al.,  applts.  (Supreme  Court  Appel- 
late Division,  First  Department.  June  IS, 
ld20.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed* 


POSTAL  TELEGRAPH  CABLE  CO.,  respt, 
V.  CITY  OF  JAMESTOWN,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  10,  1^0.)  Motion  for  leave  to  appeal 
to  (jourt  of  Appeals  denied,  with  $10  costs. 


Charles  L.  POWELL,  respt,  v.  Thomas  B. 
WELCH,  applt.  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  March  3,  1920.) 
Motion  to  dismiss  appeal  denied,  and  case  set 
down  for  argument  on  March  0th. 


Charles  L.  POWELL,  respt.,  v.  Thomas  B. 
WELCH,  applt  (Supreme  Court  Appellate  Di- 
vision. Fourth  Department  March  17,  1920.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur;   Clark,  J.,  not  sitting. 


Joseph  L.  PRAGER,  Respt,  v.  NEW  JER- 
SEY FIDELITY  &  PLATE  GLASS  INSUR- 
ANCE COMPANY  OP  NEWARK,  NEW  JER- 
SEY, Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No    opinion.    Order    filed. 
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Joseph  L.  PRAOER,  Respt.,  y.  NHW  JBR- 
SEY  FIDELITY  &  PLATE  GLASS  INSUR- 
ANCE COMPANY  OF  NEWARK,  N.  J.,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  18,  1920.)  Order,  so  far  as 
it  denies  motion  to  open  default  and  serve  an- 
swer, reversed,  with  $10  costs  and  disburse- 
ments, and  motion  to  open  default  granted,  on 
payment  of  costs  before  notice  of  trial  and 
disbursements  of  entering  judgment;  the  judg- 
ment to  stand  as  security.  I^eave  to  serve 
proposed  answer  in  10  days  granted  on  pay- 
ment of  said  costs.    No  opinion.    Order  sled. 


Joseph  L.  PRAGER,  Respt,  v.  NEW  JER- 
SEY FIDELITY  &  PLATE  GLASS  INSUR- 
ANCE COMPANY  OF  NEWARK,  N.  J.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  18,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


Bertha  PHESSBURGER,  appellant,  v.  Her- 
man DUBS  and  another,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  11,  1920.)  Motion  denied,  on 
condition  that  appellant  perfect  the  appeal, 
place  the  case  on  the  calendar  for  the  October 
term,  and  be  ready  for  argument  when  reach- 
ed;  otherwise,  motion  granted,  with  $10  costs. 


Helen  S.  Engel  PRICE,  appellant,  v.  David 
PRICE,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June'  26, 
1920.)    Motion  denied,   without  costs. 


Welcome  B.  PRICE  and  one,  applts.,  ▼.  Car- 
rie I.  SNOW  and  one,  as  executors,  etc.,  of 
Harriet  W.  Price,  deceased,  respts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  10,  1920.)  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied,  with  $10  costs. 


Q.  R.  S.  CO.  ▼.  PHILLIPS-JONES  COR- 
PORATION. (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  1,  1920.)  Mo- 
tion for  stay  denied,  with  $10  costs,  and  tem- 
porary stay  vacated.    Order  filed. 


Q.  R.  S.  COMPANY,  Respt.,  v.  PHILLIPS- 
J()NES  CORPORATION,  Applt  (Supi-eme 
Court,  Appellate  Division,  First  Department. 
June  ;18,  1020.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Joseph  L.  RAFPAELI,  respondent,  v.  Elisa- 
beth    B.     POMEROY,     appellant    (Supreme 


Court,  Appellate  Division,  Second  Department. 
May  7,  1920.)  Motion  granted,  unless  within 
10  days  appellant  pay  to  the  respondent  $10 
costs  of  this  motion,  perfect  the  appeal,  place 
the  case  on  the  calendar  for  the  June  term. 
and  be  read^  for  ergnment  when  reached; •oth- 
erwise, motion  denied,  without  costs. 


Sarah  T.  RANDALL,  respondent,  v.  L.  M. 
BLUMSTEIN,  Inc.,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  7,  1920.)  Judgment  unanimously  affirm- 
ed, with  costs.    No  opinion. 


Michael  J.  K.  REILLY,  respondent  v. 
HENRI  GUTMANN  SILKS  CORPORATION, 
appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  11,  1920.) 
Order  reversed  with  $10  costs  and  disburse- 
ments, and  demurrer  overruled,  and  defend- 
ant's motion  for  judgment  on  the  counter- 
claim granted,  with  $10  costs,  with  leave  to 
plaintiff  to  withdAiw  the  demurrer  and  reply 
within  20  days,  on  payment  of  $10  costs,  up- 
on the  ground  that  the  counterclaim  does 
"tend,  in  some  way,  to  diminish  or  defeat  the 
plaintiffs  recovery,"  as  required  by  section 
501  of  the  Code  of  Civil  Procedure.  Mills. 
Putnam,  and  Kelly,  JJ.,  concur.  Jenks,  P.  J., 
and  Jaycoz,  J.,  vote  to  affirm. 


Michael  J.  K.  REILLT,  respondent,  v.  HEN- 
RI GUTMANN  SILKS  CORPORATION,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  June  25,  1920.)  Motion 
for  leave  to  appeal  to  the  Court  oi  Appeals 
denied. 


John  B,  REIMER,  respondent,  v.  Joseph 
NAUGHTON  and  another,  appellants,  im- 
pleaded, etc.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  May  7,  1920.) 
Motion  denied,  without  costs. 


George  H.  REPPERT  and  one,  applta.,  v. 
Mary  Eva  Grier  HUNTER,  individually  and  as 
trustee,  etc.,  respt  (Supreme  Court  Appel- 
late Division,  Fourth  Department  March  17, 
1920.)  Judgment  (106  Misc.  Rep.  407,  174  N. 
Y.  Supp.  398)  affirmed^  with  costs.  All  con- 
cur. See,  also.  164  N.  Y.  Supp.  557;  180 
App.  Div.  680,  167  N.  Y,  Supp.  857. 


RIVER  PLATE  COMMERCIAL  CX).,  Applt, 
V.  HOME  INSURANCE  CO.,  Respt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment May  21,  1920.)  Judgment  affirmed, 
with  costs.    No  opinion.   Order  filed. 
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Milea  ROSBNBIiUTH,  Respt,  T.  Angosta 
SUI/TAN,  Applt.  (Supreme  Court,  AppeUate 
Division,  First  Department  June  18,  1920.) 
Order,  so  far  as  appealed  from*  reversed,  with 
$10  costs  and  disbursements,  and  the  motion 
to  vacate  granted;  the  court  heing  without  ju- 
risdiction to  enter  .the  judgment*    Order  filed. 


Emma  M.  ROBERTS,  as  executrix,  etc.,  of 
William  W.  W.  Roberts,  deceased,  appellant,  v. 
THADDEUS  DAVIDS  INK  COMPANY,  Inc., 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  25,  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


Caroline  M.  ROBINSON,  Applt.,  ▼.  itubert 
E.  ROGERS  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
4,  1920.)  Order  affirmed,  with  $10  costs  and 
disbarsements.    No    opinion.    Order   filed. 


Michael  ROGALSKY  and  another,  Respta., 
▼.  FRENCH  MANUFACTURING  CO.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  18,  1020.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


Clarence  Q.  ROGERS,  Respt,  y.  Marion  B. 
ROGERS,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  12,  1920.) 
Interlocutory  judgment  and  order  affirmed, 
without  costs.    All  concor. 


ROGERS  PBET  COMPANY,  Applt.,  t. 
Sidney  HILLMAN,  as  president  etc.,  et  aL, 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department  June  4,  1820.)  Order 
modified,  by  limiting  the  bill  ot  particulars  to 
the  times  and  places  and  the  names  of  the 
members  of  the  defendant  .whoi  it  is  claimed, 
committed  the  assaults  or  acts  of  intimidation; 
such  order,  as  so  modified,  to  be  complied  with 
after  the  examination  of  the  defendant  to  en- 
able the  plaintiff  to  comply  herewith.  No  opin- 
ion.   Settle  order  on  notice. 


James  ROONEY,  an  infant,  by  William 
Rooney,  his  guardian  ad  litem,  appellant,  v. 
WESTCOTT  EXPJIESS  COMPANY,  respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  25,  1920.)  Order  set- 
ting asid^  verdiot  and  granting  new  trial  unani- 
mously affirmed,  with  costs  to  respondent  to 
abide  the  event    No  opinion. 


In  the  matter  of  Edward  J.  ROSB,  an  at- 
torney. (Supreme  Court  Appellate  Division, 
Second  Department  June  25,  1920.)  Matter 
referred  to  Hon.  Herbert  T.  JSetcham,  official 
xeferec,  to  hear  and  report  to  this  court 


Hflliard  J.  ROSEXCRANTZ.  Applt-Respt, 
V.  GASTON,  WILLIAMS  &  WIGMORB,  Inc.. 
Respt-Applt-  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June.  18,  1920.) 
Order,  so  far  as  appealed  from,  affirmed,  with- 
out costs.    No  opinion.    Order  filed. 


Rosanna  ROSBNFELD,  respondent,  t.  Sel- 
ma  MINTZBK,  defendant;  Ponemone  Brothers, 
Inc.,  appellant.  (Supreme  (Ik>urt,  Appellate 
Division,  Second  Department.  June  4,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  appellant  to  plead  over 
within  20  days,  upon  payment  of  such  costs 
and  the  costs' in  the  court  below.  No  opinion. 
Jenks,  P.  J.,  and  MUls,  Putnam,  Kelly,  and 
Jaycoz,  JJ,,  concur. 


Myer  ROSENTHAL  v.  UNITED  TRAN* 
POKTATION  CO.  (Supreme  Court,  Appel- 
late Division,  First  Departme&t  June  18, 
1920.)  Motion  to  dismiss  appeal  granted,  vrith 
$10  costs.    Order  filed. 


Myer  ROSENTHAL  y.  UNITED  TRANS- 
PORTATION CO.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  18, 
1920.)  Motion  for  stay  denied,  with  $10  costs 
and  temporary  stay  vacated.  •  Order  filed. 


Frances  M.  RQSS,  plaintifiE-appellant  ▼%  AU- 
TOMOBILE INSURANCE  COMPANY  OF 
HARTFORD,  CONNECTICUT,  defendant-re- 
spondent.  (Supreme  Court,  Appellate  Term, 
First  Department  June  28,  1920.)  Appeal 
from  Municipal  Oourt  Borough  of  Manhattan, 
Fifth  District.  Actiojn  by  Frances  M.  Ross 
against  the  Automobile  Insurance  Company  of 
Hartford,  Conn.  Judgment  for  defendant,  and 
plain tilC  appeals.  Reversed,  and  new  trial  or* 
dered. 

PER  CURIAM.  Since  the  evidence  clearly 
establishes  the  fact  that  plaintiff  lost  her  coat, 
we  conclude  that  the  court  below  rendered  judg- 
ment in  favor  of  defendant  on  the  theory  that 
the  loss  was  not  covered  by  the  policy  of  in- 
surance issued  by  defendant  to  the  carrier.  Wo 
think,  however,  that  the  coat  at  the  time  it  was 
lost  was  in  the  custody  of  the  carrier.  Judg- 
ment reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event 
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Cecil  BOSSI,  Applt.,  ▼.  William  Paul  BUCH- 
LER,  Respt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  18,  1920.)  Oi^ 
der  reversed,  with  $10  costs  and  disbursements, 
and  motion  to  vacata  denied ;  the  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order. 
No  opinion.    Settle  order  on  notice. 


Joseph  ROSSO,  an  infant,  by  Thomas  Rosso, 
his  guardian  ad  litem,  respondent,  v.  Benjamin 
S£/L  and  Leon  Laurowitz,  appellants.  (Su- 
preme Court,  Appellant  Division,  Second  De- 
partment May  21,  1920.)  Judgment  unani- 
mously affirmed,  with  costs.     No  opinion. 


Carrie  ROTHSCHILD,  Applt.,  v.  John  O. 
HATZEL^mpld.,  etc.,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department.  June  11, 
1920.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Thomas  W,  ROURKE,  respondent,  v.  Wil- 
liam EJ.  BALL,  appellant  (Supreme  CJourt,  Ap- 
pellate Division,  Second  Department  May  21, 
1920.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Gertrude  M.  ROWB,  respondent,  ▼.  George  W. 
SNYDER,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  May  21, 
1920.)  All  findings  of  fact  to  the  effect  that  tiie 
Wirtland  Seminary  was  not  a  proper  school 
for  defendant's  daughters  to  attend  are  reversed. 
The  judgment  is  modified,  so  as  to  be  restricted 
to  a  simple  recovery  of  the  sum  of  $70  for  trans- 
portation expenses,  without,  any  other  relief; 
in  other  words,  so  as  to  leave  only  the  last 
paragraph  of  the  judgment,  with  the  amount 
therein  reduced  to  $70,  to  stand,  and,  as  so 
modified,  is  affirmed  without  costs.  Mills,  Put- 
nam, Kelly,  and  Jaycox,  JJ.,  concur.  Rich,  J., 
votes  for  affirmance. 


Owen  J.  ROWLANDS,  applt.,  t.  John  A. 
JONES,  as  surviving  administrator,  etc.,  respt. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. March  17,  1920.)  Interlocutory 
Judgment  affirmed,  with  costs,  with  leave  to  the 
plaintiff  to  plead  over  within  20  days  upon  pay- 
ment of  the  costs  of  the  demurrer  and  of  this 
appeal.  All  concur,  except  Lambert  J.,  and 
CJlark,  J.,  who  dissent,  upon  the  ground  that 
th/e  payment  to  the  administrator  of  the  wife 
should  be  deemed  payment  to  her. 


Eugene  A.  RUDIQER  and  another,  respond- 
ents-appellants, V.  James  S.  COLEMAN  and 
others,  respondents-appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
25,  1920.)  Motion  for  stay  granted,  in  so  far 
aa  to  stay,  pending    the  appeal,  all  proceedings 


before  the  referee  under  the  proiialone  of  the 
interlocutory  judgment  entered  upon  the  remit* 
titur  from  the  Court  of  Appeals;  in  other  re- 
spects, motion  denied,  without  coBtn 


Harry  J.  RYAN,  respondent,  v.  L.  K.  <X>M- 
STOCK  &  COMPANY,  appeUant  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  18,  1920.)  Judgment  and  order  unani- 
mously affirmed,  with  coats.     No  opinion. 


Harry  J.  RYAN,  respondent,  v.  L.  K.  COM- 
STOCK  &  COMPANY,  appellant  (Supreme 
CourtAppellate  Division,  Second  Department 
June  25,  1920.)    Motions  denied,  without  costs. 


Alfredo  SALMAGGI,  respondent  ▼•  L£36A 
MUSICALE  ITALIANA,  Inc.  and  Ferruccio 
F.  Ck>rradetti,  appellants.  (Supreme  (3ourt,  Ap- 
pellate Division,  Second  Department  May  7, 
1920.  Orders  affirmed,  with  only  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Mills  and  Rich,  JJ.,  concur.  Blackmar,  J.j  dis- 
sents, on  the  ground  that  the  article  pubhshed 
by  the  defendants  does  not  sustain  the  innuendos 
of  the  complaint,  with  whom  Jaycox,  J.,  con- 
curs. 


Alfredo  SALMACKJI,  respondent,  t.  LEGA 
MUSICALE  ITALIANA,  Inc.,  and  another,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  11,  1920.)  Motion 
for  reargument  denied,  with  $10  costs.  That 
part  of  the  motion  which  seeks  for  leave  to  an- 
swer is  referred  to  the  Special  Term. 


Frank  SAIiVATORB,  an  infant  by  Nicho- 
las Salvatore,  his  guardian  ad  litem,  respond- 
ent T.  NASSAU  BLECTTRIO  RAILROAD 
COMPANY,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  June  25, 
1920.)  This  was  a  very  close  case  upon  the 
facts.  In  submitting  to  the  jury  as  a  question 
of  negligence  the  motorman's  failure  to  sound 
bell  or  gong  upon  approaching  the  middle  of  the 
block  where  the  accident  happened,  we  think 
the  Court  erred,  although  no  exceotion  thereto 
was  taken.  We  therefore  in  our  discretion  re- 
verse the  Judgment  and  grant  a  new  trial,  with 
costs  to  abide  the  event,  since  the  above  sub- 
mission, though  not  excepted  to,  deprived  the 
defendant  of  a  fair  trial.  Jenks,  P.  J.,  and 
Mills,  Rich,  Kelly  and  Jaycox,  JJ.,  concur. 


Nicholas  SALVATORE,  respondent  t.  NAS- 
SAU ELECTRIC  RAILROAD  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  June  25,  1920.)  This 
was  a  very  close  case  upon  the  facts.  In  sub- 
mitting to  the  jury  as  a  question  of  negligence 
the  motorman's  failure  to  sound  bell  or  gong 
upon  approaching  the  middle  of  the  block  where 
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the  acddent  hftppened,  we  think  the  Court  erred, 
although  no  exception  thereto  was  taken.  We 
therefore  in  iior  discretion  reTerse  the  judg- 
ment and  grant  a  new  trial*  with  costs  to  abide 
the  event,  since  the  above  submission,  though 
not  excepted  to,  deprived  defendant  of  a  fair 
trial.  Jenks,  P.  J.,  and  Mills,  Bich,  Kelly  and 
Jaycoz,  JJ.,  concur. 
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Ida  Wolf  SCHIOK,  applt,  t.  FIB8T  TRUST 
&  DEPOSIT  CO.,  respt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
17,  ld20.)  Older  affirmed,  with  |10  costs,  and 
disbursements.  All  concur,  except  Hubbs,  J., 
who  dissents. 


Otto  A.  SAMUELS  y.  Henry  MALEAN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  2,  1920.)  Application  denied, 
with  $10  costs,  and  stay  vacated.    Order  signed. 


Larwrence  H.  SANDERS  v.  William  ARCH- 
ER, as  Adm'r,  etc.  (Supreme  Court,  Appellate 
Division,  First  Department  June  4,  1920.) 
Motion  to  dismiss  appeal  denied,  with  $10  costs. 
Order  filed. 


Bert  C.  SANDERS,  respt  v.  Fredk.  J. 
ZORN,  applt  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  M.arch  3,  1920.) 
Judgment  and  order  affirmed,  with  costs.    All 


Harry  SANDOW,  respondent,  v.  Jacob  LE- 
VINE  and  Solomon  Rosenblatt  copartners,  etc., 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  May  14,  1920.)  Or- 
der affirmed  by  default,  with  $10  costs  and  dis- 
bursements. Jenks,  P.  J.,  and  Mills,  Putnam, 
Kelly,  and  Jaycoz,  JJ.,  concur. 


Anna  M.  SANTANGELO,  as  adm'x.,  etc., 
Respt.,  V.  May  HBTHERINGTON  and  one, 
Applts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  19,  1920.)  Order 
affirmed,  with  costs.    All  concur. 


SARANAO  LAND  &  TIMBER  CO.,  Applt, 
T.  James  A.  ROBERTS,  as  Comptroller,  etc., 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  4,  1920.)  Orders  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Settle  orders  on  notice.  Motions  to 
dismiss  appeals  denied,  with  $10  costs.  Orders 
filed.  See,  also,  100  Misc.  Rep.  511,  160  N.  Y. 
Supp.  8 ;  187  App.  Diy.  361,  175  N.  Y.  Supp. 
545. 


Edward  S.  SAVAGE,  applt,  ▼.  UTICA  GAS 
Sc  ELECJTRIC  CO..  respt  (Supreme  CJourt 
Appellate  Division,  Fourth  Department.  May 
21,  1920.)  Order  affirmed,  with  costs.  All  con- 
cur. 


SOHAFFEB  ft  PERI^MAN  v.  Samuel 
GERST.  Inc.  (Supreme  Court,  Appellate  Di- 
vision.  First  Department  June  4,  1920.)  Ap- 
plicatLom  d«nied«  with  $10  costs.    Order  signed. 


William  Jay  SCHIEFFELIN,  respondent  ▼. 
John  F.  HYLAN  et  al.,  defendants;  Charles 
D.  Craig,  appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department  May  21. 
1920.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals,  with  stay  granted,  and  the  follow- 
ing questions  certified:  (1)  Did  the  order  of 
February  13,  1920,  justify  and  sustahi  an  ad- 
judication of  civil  contempt  against  the  defend- 
ant Craig?  (2)  Was  the  transfer,  of  the  Rapid 
Transit  corporate  notes  of  the  department  of 
finance  to  the  commissioners  of  the  sinking 
fund,  with  the  application  of  the  proceeds  there- 
of to  the  redemption  of  special  revenue  bonds 
held  by  the  sinking  fund  commission,  a  viola- 
tion of  the  order  of  February  13,  1920?  (3)  On 
the  facts,  was  the  defendant  Craig  in  contempt 
so  as  to  be  fined  $250  and  costs  by  the  Speaal 
Term? 


Michael  SCHMIDBAUER.  applt,  v.  NEW 
YORK  CENTRAL  R.  R.  CO.  and  one,  respts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  21,  1920.)  Judgment  and 
order  affirmed,  with  costs.    All  concur. 


Melinda  P.  SCHMIDT,  as  executrix,  etc.,  re- 
spondent, V.  Elise  M.  JEWETT  et  al.,  respond- 
ents; Fritz  Leopold  Schmidt  Jr.,  appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment. May  14,  1920.)  Appeal  dismissed, 
with  $10  costs. 


Madeline  M.  SCHMIDT,  as  administratrix, 
etc.,  of  August  G.  Schmidt,  deceased,  respond- 
ent, V.  Jacob  SINGER,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
May  21,  1920.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  (4>inion. 


Rebecka  SCHNIBBB,  appellant,  v.  Louis 
SCHNIBBE,  et  al.,  respondents.  (Supreme 
Court  Appellate  Division,  Second  Department. 
June  25,  1920.)  Judgment  unanimously  affirm- 
ed, with  costs,  upon  the  opinion  of  Mr.  Justice 
Scudder  at  Special  Term  (109  Misc.  Rep.  382, 
179  N.  Y.  Supp.  54). 


In  the  matter  of  proving  the  alleged  last  Will 
and  testament  of  Kathenne  M.  SCHUSTER, 
deceased.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  3,  1920.)  MoUon 
granted,  and  appeal  dismissed,  with  costs. 
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S.  C.  POSNBR,  Inc.,  Applt.,  y.  Cmannel  A. 
JACKSON  et  al.,  Renpte.  (Snprcme  Court, 
Anpellate  Division,  First  Department.  June 
18,  1920.)  Order  affirmed,  with  $10  costs  and 
disbarseraents,  the  amended  answer  to  be  served 
within  five  days  from  service  of  order.  No 
opinion.    Order  filed. 


Beatrice  SBIiZER.  Respt,  v.  Herbert  TAY- 
LOR, applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  4,  ll)20.)  Order 
reversed,  and  motion  granted,  without  costs. 
No  opinion.    Order  filed. 


Kathcrine  W.  SHANE,  applt,  v.  Clarence 
ARNETT,  respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  10, 1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur ;   Lambert,  J.,  not  sitting. 


In  the  Matter  of  the  Probate  of  the  WILL 
of  Edna  I.  SHARP,  deceased.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
21,  1920.)  Decree  and  order  affirmed,  with 
costs.    All  concur. 


SHELTER  REALTY  COMPANY,  Inc.,  ap- 
pellant, v.  Gustaf  W.  MATTSON,  respondent 
(.Supreme  Court,  Appellate  Division,  Second  De- 
partment June  4,  1920.)  Motion  denied  with 
$10  costs. 


SHELTER  REALTY  COMPANY,  Inc.,  re- 
spondent, V.  Gustaf  W.  MATTSON.  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  11,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  The  prelim- 
inary agreement  set  forth  in  the  complaint  re- 
fers to  another  draft  agreement  submitted  by 
defendant's  attorney  to  plaintiff.  This  draft 
agreement  is  not  before  the  oourt,  but  evidently 
it  is  in  writing,  and  we  cannot  assume  that  it 
is  insufficient  or  unenforceable.  Jenks.  P.  J., 
and  Mills,  Putnam,  Kelly,  and  Jaycoz,  JJ.,  con- 
cur. 


SHELTER  REALTY  COMPANY,  Inc.,  ap- 
pellant, V.  Gustaf  W.  MATTSON,  respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  25,  1920.)  Motion  to  dismiss 
appeal  granted,  without  costs. 


Jacob  SILFEN  and  Lena  Silfen,  respondents, 
V.  Sadie  ELLMAN,  appellant,  and  others,  de- 
fendants. (Supreme  Court,  Appellate  Division, 
Second  Department  May  7,  1920.)  Order  re- 
versed, and  motion  granted,  to  the  extent  of 
opening  the  default,  setting  aside  the  judgment, 
and  permitting  the  defendant  Ellman  to  inter- 
pose her  answer,  on  condition  that  within  five 


days  fhe  tdpiriate  tiiat  fte  deposit  witb  tin 
clerk  of  the  court  of  the  sum  of  $5,500  stand  as 
security  for  the  payment  of  any  judgment,  and 
accept  notice  of  trial  for  the  June  term;  the 
receivership  to  stand  pending  the  triaL  Other- 
wise, the  order  is  affirmed,  with  $10  costs  and 
disbursements.  This  disposition  is  made  with- 
out passing  upon  the  sufficiency  of  the  answer. 
Jenks,  P.  J^  and  Mills,  Rich,  Putnam,  and 
Blackmar,  JJ.,  concur. 


Jacob  SILFEN  and  Lena  Silfen,  respondents, 
V.  Sadie  EI^^MAN  et  al.,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  28,  1920.)  We  see  no  cause  to  review  the 
action  of  the  County  Court  or  of  the  receiver, 
in  collecting  rents,  in  view  of  onr  decision  that 
such  receivership  stand  pending  the  trial. 


In  the  matter  of  the  second  intermediate  ac- 
counting and  judicial  settlement  of  the  account 
of  William  S.  SILSBY  and  one.  as  trustees, 
etc.,  of  Horace  Silsby,  deceased.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  17,  1920.)  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied,  with  |10  costs. 


Jacob  SINGER,  as  administrator,  etc.,  of 
Benjamin  L.  Singer,  deceased,  respondent,  t. 
ERIE  RAILROAD  COMPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  25,  1920.)  Judgment  and 
order  affirmed,  with  costs,  in  accordance  with 
Elias  V.  Lehigh  Valley  R.  It  Co.,  226  N.  Y. 
154,  123  N.  E.  73.  Jenks,  P.  J.,  and  Mills. 
Putnam,  and  Blackmar,  JJ.,  concur.  Kelly, 
J.,  votes  to  reverse,  upon  the  ground  that  the 
evidence  shows  that  plaintiff's  intestate  was 
guilty  of  contributory  negligence  as  matter  of 
law,  and  that  the  verdict  acquitting  him  of  con- 
tributory negligence  is  contrary  to  the  evidence. 


Herbert  S.  SISSON,  as  State '  Commissioner 
of  Excise,  Respt,  v.  Samuel  H.  HERTZBERG, 
Applt.  (Supreme  Court,  Appellate  Division^ 
Fourth  Department  May  19,  1920.)  Judg^ 
mcnt  affirmed,  with  costs.-  All  concur.  See, 
also,  188  App.  Div.  819,  177  N.  Y.  Supp.  361. 


Herbert  S.  SISSON,  as  State  Commissioner 
of  Excise,  respt,  v.  Theodore  KOSLOSKY  et 
al.,  applts.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  21,  1920.> 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


Herbert  S.  SJSSON.  as  State  Commissioner 
of  Excise,  etc.,  appellant,  v.  Angelo  S6AM- 
MATO,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department  May  7, 
1920.)    Judgment  of  the  City  Conrt  oi  Mt  Ver- 
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JJ.,'  concur. 
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fident  notice  or  stttement  was  given  of  the 
plaintiff's  injury  within  the  tijne  reQoired  by  the 
Village  Law.    All  concur. 


Adolph  SLOMKA,  respondent,  v.  NASSAU 
ELECTRIC  RAILROAD  COMPANY,  appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  25,  1920.)  Motion  de- 
nied, without  costs. 


Matilda  SLOMKA,  respondent,  v.  NASSAU 
ELECTRIC  RAILROAD  COMPANY,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  25,  1920.)  Motion  de- 
nied, without  costs. 


In  the  matter  ol  the  petition  of  Herbert  C. 
SMITH  and  Florence  Fairbanks  Du  Val,  to 
prove  the  last  will  and  testament  of  Martha  M. 
Brasher,  deceased.  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  21,  1920.) 
Motion  denied,  on  condition  that  appellant  per- 
fect the  appeal,  place  the  case  on  the  calendar 
for  the  June  term,  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with 
$10  costs. 


Edith  SMITH,  appeUant,  v.  F.  B.  STEARNS 
COMPANY  and  Henry  L.  Brittain,  etc.,  re- 
spondents, ^upreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  25, 1920.)  Mo- 
tion denied,  with  $10  costs. 


WiDlam  Sidney  SMITH  et  aL,  etc.,  respond- 
ents-appellants, V.  Dayton  HEDGES,  appellant- 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  May  21,  1920.) 
Judgment  una;riimous]y  affirmed,  without  costs. 
No  opinion.  See,  also,  100  App.  Div.  115,  154 
N.  Y.  Supp.  867. 


James  W.  SMITH,  respt,  v.  Jennie  SMITH, 
applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  21,  1920.)  Motion 
granted,  and  appeal  dismissed. 


Anna  SMITH,  respt  v.  TRUSTEES  OF 
VILLAGE  OF  CLIFTON  SPRINGS,  apolt 
(Supreme  Court,  Appellate  Division.  Fourth 
Department.  March  3,  1920.)  Appoai  dismiss- 
ed, unless  appellant  shall  file  and  serve  printed 
papers  and  briefs  by  March  9th,  and  be  ready 
for  argument  on  March  15th. 


Annie  SMITH.  Respt.,  v.  TRUSTEES  OF 
THE  VILLAGE  OF  (?LIFTON  SPRINGS, 
Applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  12,  1920.)  Judg- 
ment and  order  reversed,  with  costs,  and  com- 
plaint dismissed,  with  costs.    Held,  that  no  suf- 


SMITH  CO.,  Ltd.,  V.  George  A.  MICROUS- 
TICOS  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  21,  1920.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


Matter  of  Charles  A.  SMYTHWICK,  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
First  Department     March  12,  1920.)     Motion 

f ranted  on  conditions.    See  memo,  per  curiam, 
ettle  order  on  notice. 


Mark  R.  SPELMAN,  respondent,  t.  William 
Morris  IMBRIB  et  al.,  appellants.  (Supreme 
Court,  Appellate  DiTision,  Second  Department 
June  18,  1920.)  Order*  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J., 
and  Mills,  Blackmar,  Kelly,  and  Jaycox,  JJ., 
concur. 


In  the  Matter  of  Frederick  O.  SPICNOER, 
an  Attorney  and  Counselor  at  Law.  (Supreme 
Court,  Appellate  Division,  Il^ourth  Depart- 
ment May  19,  1920.)  Issues  raised  by  peti- 
tion and  answer  referred  to  Hon.  Nathaniel 
Foote,  official  referee,  to  take  the  proofs  there- 
on and  return  the  same  to  this  court,  with  his 
opinion  thereon. 


Augusta  H.  SPERRY,  as  executrix,  etc, 
plaintiff,  v.  Theodore  I.  UNDERHILL,  as  ad- 
ministrator, and  others,  defendants.  (Supreme 
Court,  Appellate  Division.  Second  Department 
June  25,  1920.)  Application  for  order  of  pub- 
lication denied,  without  prejudice  to  a  new  ap- 
plication at  Special  Term  upon  proper  papers. 
Jcnks,  P.  J.,  and  Mills,  Rich,  Putnam,  and 
Jaycox,  J  J.,  concur. 


STANDARD  CODE  CO.,  Inc.,  T.  Arthur 
BISHOP  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  June  18^  1920.) 
Motion  to  dismiss  appeal  granted,  with  $10. 
costs,  unless  appeUant  complies  with  terms 
stated  in  order.    Order  filed. 


Hugh  S.  STANCE  et  al.  t.  Stuart  WALK- 
ER,  impldM  etc.  (Supreme  Court,  Appellate 
Division,  First  Department  May  21,  1920.) 
Motion  denied,  with  $10  costs.    Order  filed. 


STANHOPE  CONTRACTING  COMPANY, 
appellant,  v.  CITY  OF  NEW  YORK,  respond- 
ent  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  May  21,  1920.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied. 
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John  S.  STANLEY,  Gorton  James,  and  J. 
M.  Richardson  Lyeth,  appellants,  t.  Frank  S. 
GANNON,   respondent     (Supreme  Court,  Ap- 

?ellate  Division,  Second  Department.  May  7, 
920.)  Judgment  a09  Misc.  Rep.  611,  180  N. 
Y.  Supp.  602)  unanimously  affirmed,  upon  the 
opinion  of  Mr.  Justice  AspinaU  at  Special 
Term,  with  costs. 


John  S.  STANLEY  and  others,  appellants,  v. 
Frank  S.  GANNON,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  11,  19200     Motion  denied. 


In  the  matter  of  the  application  of  the 
STATE  COMMISSION  OF  PRISONS,  with 
regard  to  the  construction,  management,  and 
alfairs  of  NASSAU  COUNTY  JAIL.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  25,  1920.)  Upon  consideration  of  the  let- 
ter received  from  the  Deputy.  Attorney  General, 
the  application  to  withdraw  the  brief  submitted 
is  granted,  and  a  new  brief  may  be  filed  within 
five  days. 


Henry  O.  STAUBITZ,  applt,  v,  INTERNA- 
TIONAL RAILWAY  CO.,  respt  (Supreme 
(3ourt,  Appellate  Division,  Fourth  Department. 
March  17,  1920.)  Judgment  and  order  affirm- 
ed, with  costs.     All  concur. 


Aaron  STEIN,  appellant,  t.  Richard  RA- 
VENHALL,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  14, 
1920.)     The  complaint  sufficiently  alleges  the 

{}ublic  right  to  pass  over  and  along  the  beach 
n  front  of  defendant's  premises  between  high 
and  low  water  mark,  which  is  recognized  as  a 
natural  public  highway.  People  v.  Steeple- 
chase Park  Co.,  218  N.  Y.  459,  113  N.  E.  521, 
Ann.  Cas.  1918B,  1090.  If  in  fact  defendant 
has  title  to  the  land  in  question,  the  burden  is 
upon  him  to  plead  and  prove  it  as  matter  of 
defense.  The  order  is  therefore  reversed,  with 
$10  costs  and  disbursements,  and  the  motion 
denied,  with  $10  costs.  Jenks,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


Charles  STEMBERG,  respondent,  v.  Lladys- 
lava  STEMBERG,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
14,  1920.)  Judgment  unanimously  affirmed, 
with  costs.    No  opinion. 


Mark  R.  8PELMAN,  respondent,  v.  WEST- 
INCniOUSE,  CHURCH,  KERR  &  COM- 
PANY,  Inc.,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department,  May  .14, 
1920.)  The  rule  respecting  a  change  of  venue 
from  a  rural  county  to  the  county  of  New 
York  is  not  iufl'xible.  Broderi(ic  v.  De  Mesa, 
178  App.  Div.  (iOO,  165  N.  Y.  Supp.  809. 
We    are    of    opinion    that    this    case    is    one 


where  the  venae  should  be  changed  for  the 
convenience  of  witnesses,  most  of  whom,  it 
appears,  are  residents  of  the  connty  of  New 
York.  The  order  is  therefore  reversed,  with 
$10  costs  and  disbursements,  and  the  motion 
to  change  the  venue  from  Dutchess  county 
to  New  York  county  is  granted,  with  $10 
costs.  Jenks.  P.  J.,  and  Mills,  Rich*  Put- 
nam,  jmd  Kelly,  JJ.,  concur. 


Joseph  STERNBERG,  Applt,  t.  Charles 
STEVENS  and  one,  Respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
12.  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


Sophie  STEVOLD.  appelant,  t.  Henry  C. 
BERNriEIM,  respondent.  (Supreme  Court* 
Appellate  Division,  Second  Department.  June 
11,  1920.)  Motion  to  dismiss  appeal  granted* 
without  costs. 


Charles  H.  STODDARD,  appellant,  t.  Ellen 
Somerville  EDWARDS,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  7,  1920.)  Motion  to  open  default  granted* 
upon  payment  of  $35  within  10  days;  other- 
wise, motion  denied,  with  $10  costs. 


Charles  H.  STODDARD,  appellant,  t.  Ellen 
Somerville  EDWARDS,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  25,  1920.)  Motion  to  punish  for  con- 
tempt  denied,  with  $10  costs. 


Henry  STOLL  v.  LOUIS  BUSTANOBY^ 
Inc.  (Supreme  Court,  Appellate  Division*. 
First  Department  June  18,  1920.)  Motion 
for  stay  pending  appeal  granted.  Settle  order 
on  notice. 


Albert  B.  STONE,  respt,  v.  George  A. 
STESEL,  applt  (Supreme  Court.  Appellate 
Division,  Fourth  Department  March  17* 
1920.)  Judgment  and  order  affirmed,  with, 
costs.    All  concur. 


Lulu  STOTZ,  as  adm'x,  etc.,  respt,  t.  DI- 
RECTOR GENERAL  OF  RAILROADS  and 
N.  Y.  Central  R.  R.  Co..  applt  (Supremo 
Court,  Appellate  Division,  Fourth  Depart- 
ment May  21,  1920.)  Appeal  dismissed,  un- 
less appellant  shall  file  and  serve  printed  briefa 
within  60  days. 


In  the  matter  of  the  application  of  Charles- 
STRAUSS,  et  al.,  constituting  the  Board  of 
Water  Supply  of  the  City  of  New  York,  to 
acquire  real  estate,  etc.,  in  the  towns  of  Mt. 


Digitized  by 


Google 


MBMOBANDUH  DBCI8ION8 
(Itt  N.T.&> 


PleuAat,  HarriflOB,  and  North  Caatlet  Wert* 
cheater  County,  etc  (Kenaioo  Reservoir  High- 
ways.) (Supreme  Court,  Appellate  Diyision, 
Second  Department.  May  21,  1920.)  Order 
confirming  report  of  commissioners,  in  so  far 
as  it  affects  the  property  of  the  claimants  Weber 
and  Stoutenburgh  estate,  reversed  on  reargu- 
ment,  without  costs.  No  opinion.  Jenks,  P. 
J.,  and  Mills,  Rich,  Kelly,  and  Jaycoz,  JJ., 
concur. 


In  the  matter  of  the  application  of  Charles 
STRAUSS  et  aL,  constituting  the  Board  of 
Water  Supply,  etc,  to  acquire  real  estate,  etc, 
in  the  towns  of  Mt.  Pleasant,  Harrison,  and 
North  Castle,  Westchester  County,  etc  JfKen- 
eico  Reservoir-Highways.)  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
U,  1920.)     Motion  denied,  without  costs. 


Daniel  F.  STROBEL.  respt,,  v.  Firman  OU- 
DERKIRK  and  Charles  E.  SNYDER,  applts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  17,  1920.)  Order  enter- 
ed, substituting  Charles  E.  Snyder  as  executor 
of  the  last  will  and  testament  of  Firman  Ouder- 
kirk,  deceased,  as  defendant-appellant  in  place 
and  stead  of  said  Firman  Ouderkirk,  deceased. 
Hubbs,  J.,  not  sitting. 


Rose  E.  STUART,  appellant,  v.  Harry  T. 
STUART,  respondent,  and  Dorothy  Halen- 
beck,  corespondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  May  14, 
1920.)  Judgment  affirmed,  without  costs.  No 
opinion.  Jenks,  P.  J^  and  Mills,  Rich,  Put- 
nam, and  Blackmar,  JJ.,  concur. 


Rose  B.  STUART,  Respt.,  ▼.  Harry  T.  STU- 
ART, Applt.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  June  4,  1920.)  Order 
modified,  by  reducing  temporary  alimony  to  $25 
per  week,  and  reducing  counsel  fee  to  |150, 
and,  as  so  modified,  affirmed,  without  costs. 
No  opinion.     Order  filed. 


STUTVESANT  L.  &  B.  CORPORATION, 

Respt.,  V.  Harry  REINER,  as  treasurer,  etc., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department.  June  4.  1920.)  Order  (110 
Misc  Rep.  357,  181  N.  T.  Supp.  212)  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


In  the  matter  of  the  petition  of  William  M. 
SULLIVAN  to  prove  the  last  will  and  testa- 
ment of  Aaron  Bancroft,  late  of  the  county  of 
Kings,  deceased.  (Supreme  C3ourt,  Appellate 
Division,  Second  Department  May  21,  1920.) 
Motion  to  resettle  order  granted  as  to  costs, 
but  otherwise  denied  without  costs. 


In  the  matter  of  the  petltloo  of  WiBiam  M. 
SULLIVAN  to  prove  the  last  will  and  tesU- 
ment  of  Aaron  Bancroft,  late  of  the  county  of 
Kings,  deceased.  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  21,  1920.) 
Motion  for  reargument  denied,  with  $10  costs. 


Bridget  SULLIVAN,  Applt.,  ▼.  Blise  BOYD, 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  28,  1920.)  Judgment 
afilrmed,  with  costs.    No  opinion.    Order  filed. 


In  the  Matter  of  the  Estate  of  Wilder  E. 
SUMNER,  deceased.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  12, 
1920.)  Motion  granted  to  amend  order  of  af- 
firmance, so  as  to  allow  full  bill  of  costs  to  re- 
spondent 


SUPBRTONB   TALKING  MACHINE   CO., 

Inc.,  V.  Manuel  MANDEL  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  21,  1920.)  Motion  denied,  with  $10  costs. 
Order  filed. 


SUSQUEHANNA  STEAMSHIP  CO.  t.  NA- 
TIONAL  SURETY  CO.  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  4,  1920.)  Motion  to  dismiss  appeal  grant- 
ed, with  ^10  costSf  unless  appellants  comply 
with  terms  stated  in  order.    Order  filed. 


WiUiam  S.  SUSSMAN,  Reapt.,  ▼.  COLUM- 
BIA TRUST  COMPANY,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  18,  1920.)  Order  affirmed,  with  $10.  costs 
and  disbursements;  the  date  for  the  examina- 
tion to  proceed  to  be  fixed  In  the  order.  No 
opinion.    Settle  order  on  notice. 


Florence  E.  TABEIR,  as  administratrix  of  the 
goods,  chattels,  and  credits  of  Harry  T.  Taber, 
deceased,  applt,  v.  William  O.  McADOO,  Di- 
rector General  of  Railroads,  respt  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  14,  19^.)  Judgment  affirmed,  with  costs. 
All  concur,  except  John  M.  Kellogg,  P.  J.,  who 
dissents.  See,  also,  188  App.  Div.  341,  177  N. 
Y.  Supp.  104. 


Matter  of  Stephen  D.  TAOTKIAN,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  4,  1920.)  Motion  lo  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


T.  A.  OnXESPIE  CO.,  respt.,  ▼.  FERGUS- 
ON STEEL  &  IRON  CO.  Inc.,  applt  (Su- 
preme court.  Appellate  Division,  Fourth  De- 
partment March  3,  1920.)  Motion  granted, 
and  appeal  dismissed,  with  costs. 
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Anna  Linod  TAMBTJRRANO,  respt,  v.  Fon- 
do  Unico  MORTUARIO  et  al.,  applts.  (Sn- 
preme  Court,  Appellate  Division,  Fourth  De- 
partment. March  17,  1920.)  Judgment  and 
order  reversed,  with  costs,  and  complaint  dis- 
missed, with  costs.  Held,  that  the  failure  of 
plaintiff's  intestate  to  pay  the  monthly  dues  for 
three  months,  as  required  by  defendant's  by- 
laws, resulted  in  the  loss  of  aU  his  rights  to 
benefits.     All  concur. 


Luther  W.  TARBOX,  as  executor,  etc.,  respt. 
V.  Richard  H.  THOMPSON  and  one,  applts. 
(ftiuprem©  Court,  Appellate  Division,  Fourth 
Department.  March  3,  1920.)  Judgment  and 
order  affirmed,  with  costs.    All  concur. 


Fielding  L.  TAYLOR  v.  F.  B.  STEARNS 
CO.  OF  OHIO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  4,  1920.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


Walter  F.  TAYLOR  v.  F.  B.  STEARNS  CO. 
OF  OHIO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  4,  1920.)  Mo- 
tion denied,  with  |10  costs.    Order  filed. 


Arthur  W.  TEELB  v.  Israel  KATZ,  sued  as 
Isaac  Katz.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  21,  1920.)  Mo- 
tion to  dismiss  appeal  granted,  with  $1()  costs. 
Order  filed. 


John  Henry  TEMPELMAN,  Applt.,  T.  Her- 
bert A.  O'BRIEN,  Respt.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
18,  1920.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.    Order  filed. 


Charles  W.  TERRY,  as  trustee,  etc.,  respt, 
V.  ROSS  HEATER  &  MFG.  CO.,  applt.  (Ac- 
tion No.  1.)  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  3,  1920.) 
Judgment  affirmed,  with  costs.  All  concur. 
See,  also,  180  App.  Div.  714,  167  N.  Y.  Supp. 
747. 


Chnrlps  W.  TERRY,  as  trustee,  etc.,  respt.,  v. 
ROSS  HEATER  &  MFG.  Co.  and  one,  applts. 
(Action  No.  2.)  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  March  3,  1920.) 
Judgment  affirmed,  with  costs.  All  concur. 
See,  also,  180  App.  Div.  714,  167  N.  Y.  Supp. 
747. 


Robert  M.  THOMSON,  as  executor,  etc.,  of 
Rebecca  M.  Thomson,  deceased,  appellant,  v. 
John  G.  GASTBIGER  and  Enpcne  H.  Law- 
lor,  respondents.     (Supreme  Court,  Appellate 


Division,  Second  Department.  May  14,  1OT0.> 
Judgment  reversed,  and  new  trial  granted,  witb 
costs  to  abide  the  event,  upon  the  ground  that 
plaintiff's  evidence  did  tend  to  establish  neg- 
ligence upon  the  part  of  defendant's  chauffeur 
in  operating  his  automobile.  Jenks,  P.  J.,  and 
Mills,  Rich,  Blackmar,  and  Jayeox,  JJ.,  concar. 


William  THORNTON  et  al.,  as  Trustees,  etc.,. 
Respts..  V.  NORTHERN  BANK  OF  NEW 
YORK,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  18,  lt>20.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 


TILLOTSON  &  WOLCOTT  CO.  et  al..  Ap- 
plts., V.  Christoffer  HANNEVIG  et  al.,  Respts. 
(Supreme  Court,  Appellate  Division,  BMrst  l>e- 
partment.  June  4,  1920.)  Order  afiSrmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


Bdward  TOBTAS,  respondent,  ▼.  Annie  E. 
LYNCH,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  11, 
1920.)    Motion  denied. 


TODD  PROTECfTOGRAPH  CO.,  Inc., 
Respt.,  V.  WELLS  FAR(K)  &  CO.  EXPRESS, 
Applt.  (Supreme  Ck>urt,  Appellate  Division, 
Fourth  Department.  May  19,  1920.)  Appeal 
dismissed,  without  costs,  upon  stipolation  filed. 


TOWN  OF  NORTH  HEMPSTEAD,  reapond- 
ent,  V.  PUBUC  SERVICE  CJORPORATION 
OF  LONG  ISLAND,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  21,  1920.)  Judgment  affirmed,  with  costs, 
upon  the  opinion  of  Mr.  Justice  AspinaU  at 
Special  Term.  107  Misc.  Rep.  19,  176  N.  Y. 
Supp.  621.  Jenks,  P.  J.,  and  MiUs,  Rich,  Kelly, 
and  Jaycox,  JJ.,  concur. 


TOWN  OF  NORTH  HEMPSTEAD,  appel- 
lant, v  .  PUBLIC  SERVICE  CORPORATION 
OF  LONG  ISLAND,  respondent.  (Action  No. 
4.)  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  4,  1920.)  Motion  to 
revive  and  continue  injunction  granted,  on  con- 
dition that  appellant  perfect  the  appeal,  place 
the  cause  on  the  calendar,  and  be  ready  for 
argument  on  Tuesday,  June  15,  1920. 


TRADERS'  NATIONAL  BANK  OF  ROCH- 

ESTER,  respt..  v.  Catherine  M.  AMSDBN.  ipi- 
pleaded,  etc.,  applt.  (Supreme  CJourt,  Appel- 
late Division,  Fourth  Department.  May  21, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


Digitized  by 


Google 


VBMOBANDUM  DBCiSXONB 

(18S  N.T.&) 

Eyti  TRAPHAOC2N,  retpt,  t.  INOTJKNA- 
TIONAL  HAHjWAY  CO..  applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  17,  1920.)  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  cost*  to  ap- 
pellant to  abide  event,  upon  the  ground  that 
the  verdict  is  against  the  weight  of  evidence 
upon  the  questioxrof  damages  and  is  excessive, 
unless  the  plaintiff  shall,  within  10  days,  stipu- 
late to  reduce  the  verdict  to  the  sum  of  $4,000, 
as  of  the  date,  of  the  rendition  thereof,  in  which 
event  the  judgment  is  modified  accordingly,  and, 
as  so  modified,  is,  together  with  the  order,  af- 
firmed, without  costs  of  this  appeal  to  either 
party.    All  concur. 


Bobertus  V.  TROY,  respt.,  v.  RUTLAND 
RAILROAD  COMPANY,  applt  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  14,  1920.)  Decision  amended  nunc  pro 
tunc  as  of  March  3,  1920,  so  as  to  read  as  fol- 
lows: Judgment  and  orders  affirmed,  with  costs. 
All  concur,  except  Woodward  and  Henry  T.  Kel- 
logg, JJ.,  who  dissent,  on  the  ground  that  as 
matter  of  law  the  plaintiff  was  guilty  of  con- 
tributory negligence.  Order  entered  in  Rens- 
selaer county  clerk's  oflBce  March  5.  1920, 
amended  nunc  pro  tunc  as  of  March  4. 1920.  and 
the  judgment  on  said  Order  entered  in  said 
clerk's  office  March  6,  1920,  amended  nunc  pro 
tunc  as  of  March  4,  1920,  to  conform  with 
amended  decision.  See.  a^so,  186  Anp.  Div. 
196,  173  N.  Y.  Supp.  895. 


Wmiam  ar.  TUBBTOLO,  respondent,  v.  Anne 
S.  WATKINS,  appellant.  (Supreme  Court,  Ap- 

?ellate  Division,  Second  Department,  May  21, 
920.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  to  vacate  granted,. with 
$10  costs,  upon  the  ground  that  the  moving 
affidavit  failed  to  give  the  residence  of  the  de- 
fendant as  required  by  subdivision  1  of  section 
872  of  the  Code  of  Civil  Procedure,  and  that 
defendant's  objection  upon  that  ground  should 
have  been  sustained  at  Special  Term.  Jenks, 
P.  J.,  and  Mills,  Rich,  Putnam,  and  Kelly,  JJ., 
concur. 


Francesca  TURRISI,  Respt,  t.  Alphonso 
TURRISI,  Applt.  (Supreme  Court, 'Appellate 
Division,  First  Department.  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


Edith  M.  TUTTLE  et  al.,  suing,  etc.,  Respts., 
V.  WESTERN  UNION  TELEGRAPH  CO.  and 
another,  Applts.  (Supreme  Court,  Appellate 
Division.  First  Department.  June  18,  1920.) 
Order  affirmed,  with  $10  costs  and  diaburse- 
mentB.    No  opinion.    Order  filed. 


996 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO^  respt;  V.  Charles  S.  OWEN,  as  sheriff, 
etc.,  applt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  3,  1920.) 
Judgment  and  order  affirmed,  with  costs.  Ail 
concur. 


UNITED  STATES  MORTGAGE  &  TRUST 
CO.,  Respt,  V.  LIBERTY  NATIONAL  BANK, 
Applt  .(Supreme  Court,  Appellate  Division, 
First  Department  June  4,  1920.)  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  granted,  to  the  extent  of  modifying  the 
order  for  the  examination  before  trial  by  limit- 
ing the  examination  to  that  of  Louis  W. 
Knowles,  the  assistant  cashier  of  the  defendant 
The  date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.  No  opinion.  Settle  order 
on  notice. 


UNIVERSAL  Fn.M  MANUFACTURING 
CO.,  Applt,,  V.  RAMMS,  Inc.,  impld.,  etc.j  Re- 
spt ?Supreme  Court,  Appellate  Division, 
First  Department  Msy  21,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.  Settle  order  on  notice.  The  date  for 
the  examination  to  proceed  to  be  fixed  in  the 
order. 


Oscar  UNZ  v.  Lillian  B.  FITZGERALD. 
(Supreme  Court  Appellate  Division.  First  De- 
partment June  18,  1920.)  Blotion  denied, 
with  $10  «08ts.  Defendant  can  obtain  a  stay 
upon  giving  an  undertaking  to  saoure  the  judg- 
ment   Order  filed. 


UVALDE  ASPHALT  PAVING  CO.  ▼.  CITY 
OF  NEW  YORK.  (Supreme  Court,  Appellate 
Division,  First  Department  May  21,  1920.) 
Motion  to  dismiss  appeal  denied.    Order  filed. 


UVALDE  ASPBUMiT  PAVING  CO.  v.  CITY 
OF  NEW  YORK.  (Supreme  Court,  Appellate 
Division,  First  Department  June  4,  1920.) 
Motion  graoted,  and  appellant's  time  to  serve 
and  file  orief  extended  for  60  days  from  June 
I,  1920.    Order  filed. 


Robert  A.  VAN  CLEAVE,  appellant  v.  Wil- 
liam 0.  DEMOREST  et  al.,  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. May  21,  1920.)  Judgment  reversed, 
and  new  trial  granted,  with  costs  to  abide  the 
event,  upon  the  ground  that  this  court  has  al- 
ready decided  that  the  complaint  does  state 
facts  sufficient  to  constitute  a  cause  of  action 
(see  186  App.  Div.  906,  172  N.  Y.  Supp.  923) 
and  that  the  trial  court  should  have  regarded 
that  decision  as  conclusive  upon  it,  and  as  con- 
stituting the  law  of  the  case.  Jenks,  P.  J., 
and  MillS;  Rich,  Putnam,  ax)d  Blackmar.  JJ., 
concur.  See.  also,  174  App.  Div.  928,  160  N. 
Y.  Supp.  923. 
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Arthur  L.  VAN  BTTBN  et  al.  v.  Charles  M. 
HIRSCHFELDER  et  al.  (Supreme  Court, 
Appellate  Division,  Fourth  Departmeut.  March 
17,  1920.)  Motion  granted,  unless  defendants 
shall  file  and  serve  printed  papers  and  hriefs 
by  April  12,  and  be  ready  for  argument  at  the 
opening  of  the  May  term. 


Arthur  L.  VAN  ETTEN  and  one  v.  Charles 
M.  HIRSCHFELDER  et  al.  (Supreme  Court, 
Appellate  Division,  Fourth  Department,  May 
19,  W20.)  Defendants*  exceptions  overruled, 
motion  for  new  trial  denied,  with  costs,  and 
judgment  directed  for  the  plaintiffs  upon  the 
verdict,  with  costs.  All  concur;  Clark,  J.,  not 
sitting. 


In  the  Matter  of  the  INCORPORATION  OP 
THE  VILLAGE  OF  LAFARGEVILLE,  N.  Y. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  May  21,  1920.)  Order  affirm- 
ed, without  costs.    All  concur. 


In  the  matter  of  proceedings  supplementary 
to  execution.  The  VOGUE  COMPANY,  re- 
spondent, y.  EMILE  FORQUIGNON,  Inc.^ 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  4,  1920.)  Or- 
der affirmed,  with  ^10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Mills,  Putnam, 
Kelly,  and  Jaycoz,  JJ.,  concur. 


In  the  matter  of  proceedings  simplementary 
to  execution.  VOGITB  COMPANY,  respond- 
ent, V.  EMILE  FORQUIGNON,  Inc.,  appeUant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  18,  1920.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  de- 
nied, and  stay  vacated. 


Theodore  P.  VON  DORN  et  al.  t.  Roscoe 
C?RARY,  impld.,  etc.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  18, 
1920.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs.    Order  filed. 


liina  VON  KAMP,  substituted  in  place  of 
Fred  Von  Kamp,  deceased,  appellant,  ▼.  Vio- 
let BRAMER  and  John  C.  Schleicher,  res^nd- 
ents.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  25,  1920.)  Judg- 
ment unauimoualy  affirmed,  with  costs.  No 
opinion. 


Rose  WALSH,  Applt,  ▼.  Patrick  CfOLL,  as 
Ex'r,  etc.,  impleaded,  etc.,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  28,  1920.)  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 


WARREN  (K>RDON  LIGHTERAGB.  Inc., 
respondent,  v.  William  A.  JAMISON  and  oth- 
ers, doing  business  under  the  name  of  Arbuckle 
Bros.,  appellants,  and  Frank  A.  Lrawrence, 
defendant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  4,  ld2U.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.     No  opinion. 


WARREN  REFINING  CHBMICAIi  CO.,  ap- 
plt, v,  James  O.  SEBRING,  respt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  8,  1920.)  Appeal  dismissed,  unless  ap- 
pellant shall  file  and  serve  printed  papers  and 
briefs  and  pay  to  respondent  $10  by  March 
5th  and  be  ready  for  argument  on  March  15th. 


William  K.  WATERMAN,  appellant,  t.  Da- 
vid KRAMER,  respondent  (supreme  Court, 
Appellate  Division,  Second  Department  May 
21,  1920.)  Order  settine  aside  verdict  revers- 
ed, with  costs,  and  verdict  unanimously  rein- 
stated, with  costs.  The  evidence  presented  a 
fair  question  of  fact  for  the  Jury,  and  their 
decision  thereon  should  not  be  diisturbed.  If 
there  is  any  preponderance  in  favor  of  the  de- 
fendant it  is  not  sufficient  to  justify  interfer- 
ing with  the  jury's  verdict 


Benjamin  WBINTRAUB,  appellant,  t.  Gu«- 
tave  E.  KRUSB,  respondent.  (Supreme  C^urt, 
Appellate  Division,  Second  Department  May 
2S,  1920.)  Order  and  judgment  appealed  from 
reversed,  and  defendant's  motion  denied;  plain- 
tiff's motion  granted,  with  $10  costs  sind  dis- 
bursements, with  leave,  however,  to  defendant 
to  withdraw  demurrer  within  20  days,  and 
serve  an  answer,  on  payment  of  |10  costs,  in 
which  event  the  motion  is  denied.  We  tlunk 
that  the  memorandum  jointly  signed  was  snf- 
Qcient.  See  Tobias  y.  Lynch  (decided  May 
21,  1920).  192  App.  Div.  54,  182  N.  Y.  Supp. 
643.  Jenks,  P.  J^  ^and  Mills,  Putnam,  Black- 
mar,  and  Kelly,  Jj.,  concur. 


Benjamin  WEINTRAUB,  appellant  t.  Gus- 
tave  E.  KRUSE,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
25,  1920.)    Motion  denied. 


Morris  WEIS^fAN,  respondent  t.  David 
ROTHENSTEIN,  appellant  (Supreme  Court. 
Appellate  Division,  Second  Department  May 
14,  1920.)  Order  granting  new  trial  on  the 
ground  of  newly  discovered  evidence  reversed, 
with  costs,  and  motion  denied,  with  SIO  costs, 
with  leave  to  plaintiff  to  renew  such  motion, 
if  so  advised  upon  a  proper  case  as  required 
by  law.  Code  Civ.  Proc.  S  997;  Davis  v.  Grand 
Rapids  Fire  Ins.  Co.,  6  App.  Div.  38,  39  N. 
Y.  Supp.  71;  Pease  v.  Pennsylvania  R.  R.  Co., 
137  App.  Div.  458.  122  N.  Y.  Supp.  784;  Rua- 
seU  V.  Randall,  123  N.  Y.  436,  25  N.  B.  931; 
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Albert  P.  WELLS,  Respt.,  t.  Joseph  O. 
BROWNSTONB  et  al.,  Applta;  (Sttpreme 
Court,  Appellate  Division,  First  Department. 
May  21,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements,  with  leave  to  defendants  to 
withdraw  demurrer  and  to  answer,  on  payment 
of  said  costs  and  $10  costs  of  motion  at  Spe- 
cial Term.    No  opinion.     Order  filed. 


In  the  matter  of  the  application  of  Grace 
H.  WENTWORTH  as  executrix  of  the  last 
will  and  testament  of  John  W.  Wentworth,  de- 
ceased, to  compel  Henry  L.  Armstrong,  as  ex- 
ecutor and  trustee  under  the  last  will  and  tes- 
tament of  Mai^  Emma  Armstrong,  deceased, 
to  render  and  file  an  account  of  his  proceedings 
as  such  executor  and  trustee.  (Supreme  Court, 
Appellate  Division,  Third  Department.  May 
14,  1920.)  Decision  amended,  by  striking  out 
provision  as  to  costs.  In  ottter  respects,  mo- 
tion -denied. 


Ignatius  WBSOLOSKI,  respondent,  v.  Har- 
ris VIRSHX7P  and  others,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  14,  1920.)  Motion  for  stay 
denied,  with  $10  costs. 


Robert  WEST,  an  infant,  by  Lulu  West,  Ms 
guardian  ad  litem,  appellant,  ▼.  CONEY  IS- 
LAND &  BROOKLYN  RAILROAD  COMPA- 
NY, respondent.  (Supreme  Court,  Appellate 
IMvision,  Second  Department  June  4.  1920.) 
Jndgmont  and  order  of  the  County  dourt  of 
Kings  County  unanimously  affirmed,  with  costs. 
No  opinion. 


pellate  Division,  Second  Department  May 
21,  1920.)  Motion  dismissed,  without  costs. 
The  proper  practice  is  an  application  to  the 
court  in  which  the  action  was  tried. 


In  the  matter  of  the  application  of  the 
WESTERN  UNION  TBLB(5RAPH  COMPA- 
NY for  a  writ  of  mandamus  against  Josiah  T. 
MAREAN.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  Jane  25,  1920.) 
Motion  for  writ  of  mandamus  denied,  without 
costs.  The  former  justice  has,  in  his  affidavit 
presented  to  os,  stated  that  he  was  willing  to 
settle  the  case  and  order  it  on  file,  if  the  par- 
ties would  agree  on  the  form  thereof. 


Laura  Fox  WETMORE.  as  adm'x,  etc.,  applt 
V.  Frank  FOWLER  et  al.,  respts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  3.  1920.)  Motion  granted,  and  appeal 
dismissed,  with  costs. 


In  the  matter  of  the  judicial  settlement  of 
the  accounts  of  Virginia  Kent  WHITE  and 
one,  as  executors  of  Pendennis  White,  deceased. 

i Supreme  Court  Appellate  Division,  Fourth 
>epartment  March  3,  1920.)  Order  and 
decree,  so  far  as  appealed  from,  affirmed,  with 
costs.    All  concur. 


Ollie  WHITE  and  one,  resptS;,  v.  George  W. 
DE  GRAFF  and  one,  applts.  (Supreme  Court 
Appellate  Division,  Fourth  Department. 
March  3.  1920.)  Judgment  affirmed,  with  costs. 
All  concur. 


Stephen  A.  WHISTBN,  appellant,  v.  Colin 
M.  EADIE,  respondent.     (Supreme  Court,  Ap- 


WHITESIDE  ELECTRIC  &  MANUFAC- 
TURING CO.,  Respt,  V.  Howard  A.  WHITE- 
SIDE et  al.,  Applts.  (Supreme  Court  Appel- 
late Division,  First  Department  May  14, 1920.) 
Order  affirmed,  with  $10  costs  and  disborse- 
ments,  with  leave  to  defendants  to  withdraw 
demurrers  and  to  answer,  on  payment  of  said 
costs  and  $10  costs  of  motion  at  Special  Term. 
No  opinion.     Order  filed. 


David  L.  WHITMORB,  etc«_  appellant,  t. 
NEW  YORK  INTBRURBAN  WATER  COM- 
PANY.  respondent.  (Supreme  Court  Appel- 
late Division,  Second  Department  May  7, 
1920.)  Motion  to  dismiss  appeal  denied,  with- 
out costs. 


Constant  P.  WHITNEY  et  aL,  appellants,  v. 
CONSIDINE  INVESTING  CObIpAOT  et  al.. 
resjpondents.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  June  11,  1920.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs. 


Constant  F.  WHITNEY  et  al.,  appellants,  v. 
CONSIDINE  INVESTING  COMPANY  et  al., 
respondents.  .(Supreme  Court  Appellate  Di- 
vision, Second  Department  June  25,  1920.) 
Motion  granted.  Order  dismissing  appeal  va- 
cated, and  appeal  reinstated,  without  costs. 


^Glton  O.  WICKS,  respondent,  r.  CJRYSTAL 
SPRING  ICE  COMPANY,  appellant  and 
Charles  H.  Danis,  defendant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
21,  1920.)  Interlocutory  judgment  and  order 
unanimously  affirmed,  with  costs.    No  opinion. 
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Caroline  WTLKS,  as  adm'z,  etc.,  Respt,  y.  N. 
T.  TELEPHONE  CO.  and  one,  Applta.  (Su- 
preme Court,  Appellate  Dirision,  Fourth  De- 
partment. May  12, 1920.)  Order  affirmed,  with 
$10  costs  and  disbursements.    All  concur. 


WILLIAM  BLATH,  Incorporated,  respond- 
ent, V.  Irving  W.  YOUNG,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  4,  1020.)  Final  order  of  the  County 
Court  of  Westchester  CJounty  reversed,  with 
costs,  and  the  petition  unanimously  dismissed, 
with  costs.  The  proof  shows  that  Danner  was 
authorized  by  plaintiff  to  make  on  his  behalf 
with  the  defendant  the  precise  agreement  which 
Danner  by  the  receipt  of  June  4,  1019,  at- 
tempted to  make.  There  is  no  proof  that  there- 
after defendant  refused  to  execute  any  lease 
tendered  by  plaintiff. 


S.  Frank  WILLIAMSON,  as  Receiver,  etc., 
Respt.,  V.  WHITNEY  COMPANY,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  28,  1920.)  Judgment  and  order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


S.  Frank  WILLIAMSON,  as  Receiver,  etc., 
V.  WHITNEY  (X).  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  18, 
1920.)  Motion  for  reargument  or  for  leave  to 
appeal  denied,  with  $10  costs.  Order  filed.  Mo- 
tion for  stay  granted.    Settle  order  on  notice. 


WM.  T.  REYNOLDS  &  COMPANY,  Inc.,  re- 
spondcnt,  v.  SEGGBRMAN  BROTHERS,  Inc., 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  Mas  7,  1920.)  Or- 
der reversed,  with  $10  costs  and  disbursements, 
and  demurrer  sustained,  with  $10  costs,  on  the 
ground  of  a  defect  in  parties,  defendant,  with 
leave  to  plaintiff  to  amend  its  summons  and 
complaint  upon  payment  of  such  costs  within 
twenty  days.  Jenks,  P.  J.,  and  Mills,  Rich, 
Blackmar,  and  Jaycoz,  JJ.,  c<»icur. 


William  H.  WILTSB,  Applt.,  v.  THOMAS 
MILLEN  CO.,  Respt.  (Supreme  CJourt,  Appel- 
late Division,  Fourth  Department.  May  19, 
1920.)  Judgment  affirmed,  with  costs.  All  con- 
cur. 


Caroline  S.  WIMPFHEIMEB,  appeUant,  v. 
Juanita  L.  Wendell  and  Frank  M.  Tichenor,  in- 
dividually and  as  executors,  etc.,  respondents, 
(Supreme  Court,  Appellate  Division,  Second 
Department-  May  7,  1920.)  Plaintiff  has  com- 
plied with  the  requirements  of  the  order  of 
November  3,  1919.    She  had  a  perfect  right  to 


amendment  (Backes  v.  Mechanics'  &  Traders' 
Bank,  130  App.  Div.  20,^114  N.  Y.  Snpp.  459), 
and  the  order  is  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs.  Jenks.  P.  J.,  and  Mills,  Rich,  Blackmar, 
and  Jaycoz,  j  J.,  concur. 


WINTER  &  CO.,  Applt,  v.  RUDOLPH  PI- 
ANO CO.,  Applt.,  impld.  with  Traders'  Nation- 
al Bank  of  iiochester,  Respt.,  et  al.,  Defts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  14^  1920.)  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 


WINTER  &  CO.  ▼.  RUDOLPH  PIANO  CO., 

impleaded;  etc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  18,  1920.) 
Motion  denied,  with  $10  costs.    Order  nled. 


John  R.  WOFIBLD  and  another,  respondents, 
V.  W.  BECKER'S  ANILINE  &  CHEMICAL 
WORKS,  Inc.,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  11, 
1920.)    Motion  denied,  with  $10  costs. 


Walter  WOOD  and  one,  respts.,  v.  Dana  J. 
MACAFEE  et  al.,  applta.  (Supreme  Court, 
Appellate  Division;  Fourth  Department.  March 
IT,  1920.)  Judgment  (172  N*  Y.  Supp.  703) 
affirmed,  with  costs.    All  concur. 


Curtis  P.  WOODBURY  v.  George  B.  LBIGH- 
TON  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  4,  1920.)  Mo- 
tion for  stay  pending  appeal  granted.  Settle 
order  on  notice. 


Blva  R.  WOODWARD,  Applt,  v.  Edward  J. 
KELLY,  Respt.  (Supreme  Oourt»  Appellate 
Division,  First  Department.  June  4,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion*    Order  filed. 


Joseph  WOOLSLEGER,  Respt,  t.  Fred 
CORNELL,  Applt  (Supreme  Ourt,  Appellate 
Division,  Fourth  Department  May  19.  1920.J 
Judgment  and  order  affirmed,  vrith  costs.  All 
concur. 


X.  AMUSEMENT  CX).,  Inc.,  v.  HERMES 
AMUSEMENT  CO.,  Inc.  (Supreme  Court 
Appellate  Division,  First  Department  June 
IS,  1920.)  Motion  for  stay  denied,  with  $10 
costs,  and  temporary  stay  vacated.    Order  filed. 
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Margaret  A.  YOUNG  and  one,  respts.,  v. 
AMERICAN  CENTRAL  INS.  CO.  OF  ST. 
LOUIS,  MO.,  applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  May  21, 
1920.)  Final  and  interlocutory  judgments  re- 
versed, without  coats.     All  concur. 


Margaret   A.   YOUNO   and    one,    respta.,   v. 
SENECA    FIRE    INSURANCE    CO.,    applt 


(Supreme  Ck>urt,  Appellate  Division,  Fourth 
Department.  May  21,  1920.)  Final  and  in- 
terlocutory judgments  reversed,  without  coats. 
All  concur. 


Abraham  ZAREMBOWITZ.  Applt.,  v.  CITY 
REAL  ESTATE  CO.  et  al.,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  21,  1920.)  Order  affirmed,  with  $10  costs 
and  dlsburaements.    No  opinion.    Order  filed. 
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ABANDONMENT. 

^s»4  (N.Y.)  Parcel  left  on  sQbway  car  not 
"abandoned  property."— Foulke  v.  New  York 
Consol.  R.  (Jo..  12T  N.  E.  237,  228  N.  Y.  2C9. 
^=»5  (N.Y.)  Not  presnmed  and  must  be  sop- 

Sorted  by  proof.— Poulke  ▼.  New  York  Oonsol. 
L  Co.,  127  N.  B.  237,  228  N.  Y.  269. 
^=»7  (N.Y.)  Abandoned    property    owned    by 
any  one  takine  it.— Foulke  v.  New  York  Consol. 
R.  Co..  127  N:  E.  237,  228  N.  Y.  269. 

ABATEMENT  AND  REVIVAL 

V.  BEATH  OF  PARTT  AND  REVIVAL 
OF  ACTION. 

<A)  Abatement    or   SarTlval    of  Aetlon. 

^=s>A9  (N.Y.S«p.)  Action  does  not  mrviye  de- 
fendant's death,  though  suryirlng  in  state 
where  accident  occurred. — Clough  ▼.  Gardiner, 
803. 

^=»52  (N.Y^up.)  Generally  actions  ex  delicto 
abate  on  death  of  either  party.— Clough  v.  Gar- 
diner, 803. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement 

^=s>ll(l)  (N.Y.Sup.)  Acceptance  of  check,  with 
indorsement  of  payment  in  full,  evidence  accord 
and  satisfaction.— Hoerst  ▼.  Forest  Box  Sc 
Lumber  (^.,  903. 


ACTION. 

See  Abatement  and   Revival; 
Nonsuit 


Dismissal  and 


I.  GROUNDS  AND  CONDITIONS  PRE- 
CEDENT. 

es»2  (N.Y.Miin.Ct)  Relief  given  against  un- 
conscionable contract— Seventy-ESghth  Street 
A  Broadway  Co.  y.  Rosenbaum,  605. 

n.   NATURE  AND  FORM. 

^=»25(4)  (N.Y.Mun.Ct)  Equitable  defense  in- 
terposed in  actions  at  law. — Seventy-Eighth 
Street  &  Broadway  Co.  v.  Rosenbaum,  505. 


in.   JOINDER,   SPLITTING,   CONSOLI- 
DATION, AND   SEVERANCE. 

^s»47  (N.Y.)  Causes  of  action  for  tort  and 
on  contract  held  to  arise  out  of  same  ''trans- 
action."—France  &  Canada  S.  S.  Corporation 
V.  Berwind- White  Coal  Mining  Co.,  127  N.  E. 
893,  229  N.  Y.  89. 

Causes  of  action  baaed  on  misrepresenta- 
tion inducinr  charter  party  not  inconsistent 
with  action  for  breach  of  contract.— Id. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTY. 

See  Seamen. 

I.  JURISDICTION. 

^=3»20  (N.Y.Sup.)  State  Workmen's  CV>mpensa- 
tion  Law  unconstitutional,  as  a  regulation  of 
maritime  workerer-Campoccia  v.  Panama  R. 
Co.,  807. 

Maritime  law  governs  rights  of  servant  in- 
jured in  maritime  work.— Id. 

ADOPTION. 

<S=»3  (N.Y.Sup.)  AdopUve  chUd  not  ''heir"  of 
life  tenant,  entitled  to  take  under  devise,  under 
theory  of  vested  right— In  re  Frost's  Will,  559. 
^=»12  (N.Y.Sup.)  Notice  to  nonconsenting  par- 
ent necessary,  though  child  abandoned.— People 
ex  rel.  Lentino  v.  Feser,  407. 

ADVERSE  POSSESSION. 

I.   NATURE    AND    REQUISITES. 

(A)  Aoaitisltlon  off  Rtslkta  by  Presoriptlon 
In  Geueral. 

^=»ff   (N.Y.)  Possession  br  mistake  or  inad- 
vertence may  ripen  into  title.— Belotti  v.  Bick- 
hardt.  127  N.  E.  239,  228  N.  Y.  296. 
^=>13  (N.Y.)  Elements    .  stated.— Belotti      v. 
Bickhardt,  127  N.  B.  239,  228  N.  Y.  296. 

(B)  Aotnal  Poseession. 

«=s>l7  (N.Y.)  Held  to  extend  to  land  within 
street  vacated  within  required  period  of  pos- 
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spssioti.— Bplotti  V.  Bickhardt,  127  N.  E.  239, 
228  N.  Y.  296. 

(B)   Dnratlon    and    Continuity    off    Poaaea- 
Mlon. 

^=»43(3)  (N.Y.)  May  continue  during  i)08Bes- 
Bion  of  different  persons  if  chain  of  privity  un- 
broken.—Belotti  V.  Bickhardt,  127  N.  E.  239. 
228  N.  Y.  296. 

€=»43(4)  (N.Y.)  Conveyance  of  lot  held  in- 
tended to  transfer  possession  of  building  en- 
oroachine  on  adjoining  lot.— Belntti  v.  Bick- 
hardt,  127  N.  E.  239,  228  N.  Y.  296. 

(F)    HoMtlle  Character  off  Possesiilon, 

<&— >€8  (N.Y.).  Deed  or  instrument  not  required 
when  possession  actual,  and  adverse  claim  oth- 
erwise evident— Belotti  v.  Bickhardt,  127  N. 
B.  239,  228  N.  Y.  296. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

TV.  KATTTRALIZATION. 

€=»68  (N.Y.Sup.)  CertilScates  from  Department 
of  Justice  do  not  entitle  enemies  to  naturaliza- 
tion.—In  re  Schuster,  357. 

Enemies  must  obtain  certificate  before  apply* 
ing  for  naturalization.— Id. 

ALTERATION  OF  INSTRUMENTS. 

<@=930  (N.Y.Sup.)  Whether  indorsement  was 
on  check  when  received  held  for  jury. — ^Hoerst 
V.  Forest  Box  &  Lumber  Co.,  903. 

ANIMALS. 

<d=>20^  [New,  vol.  20  Key-No.  Series] 

(N.Y.Sup.)  Registry  rule  of  association 
held  not  to  warrant  cancellation  of  record  for 
fraud.— Cabana  v.  Holstein-Friesian  Ass'n  of 
America,  658. 

Registerv  rule  of  association  held  to  author- 
ise rejection  of  records  based  on  dishonest 
tests.— Id. 

Registry  subject  to  cancellation  on  notice.— Id. 

Registry  not  subject  to  cancellation  on  vote 
of    oojectionable    officials.— Id. 

Registry  not  subject  to  cancellation  with- 
out   cross-examination   of    witness. — Id. 

Registry  subj.ect  to  cancellation  without 
regard  to  common-law  rules  of  evidence. — Id. 

Registry  subject  to  cancellation  on  ex  parte 
statements  and  hearsay  evidence.— Id, 
<SS=>69  (N.Y.Sup.)  Injury  by  wild  animal  kept 
in  zoological  garden  under  legislative  author- 
ity not  actionable  on  theory  of  nuisance. — Guzzi 
V.  New  York  Zoological  Soc,  257. 

ANTI-tRUST  LAW. 

See  Monopolies,  €=>13. 

APPEAL 

Soe  Courts,  <©=>237 ;    Criminal  Law,  ^=»10(X)~ 
1184. 


For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 

I.   NATURE  AKD  FORM  OF  REMEDY. 

^s»2  (N.Y.)  Legislature  may  limit  right  of 
appeal  or  review,  even  in  pending  litigation. — 
People  ex  rel.  Crane  v.  Hahlo,  127  N.  B.  402. 
208  N.  Y.  309. 

V.  PRESENTATION    AND    RESERVA* 

TION  IN  rODTER  COURT  OF 

GROUNDS  OF  REVIEW. 

(A)  I««ae«  and  ^neatlona  in  Ijovrer  Court. 

^s»  173(1)  (N.Y .Sup.)  Defensive  contention, 
not  raised  on  trial,  not  available.— Simpson  ▼. 
Atlantic  Coast  Shipping  Co.,  331. 
<@==>t73(t)  (N.Y .Sup.)  Matters  oot  pleaded  in 
lower  court  not  available.— Seidman  v.  Mc- 
CahiU,  800. 

(B)  Objections   nnd   Motions,  and  Rallnss 

Tliereoii. 

$=»  197(1)  (N.Y.Sup.)  Claim  cannot  be  made 
first  on  appeal  that  evidence  wai  inadmissible 
under  pleadings.— Biggs  v.  Steinway  &  Sons, 
101. 

<S=»205  (N.Y.)  Court  must  ba  adequately  in- 
formed of  purpose  of  evidence  offered: — ^Bon- 
sall  v.  Sbiverick.  127  N.  E.  475. 
<8=»23l(3)  (N.Y.Sap.)  General  objection  to  evi- 
dence aufiiciest,  where  evidence  in  any  event 
incompetent.— Uzuted  Steel  &  Metal  Corpora- 
tion v.  Catevenis,  879. 

te=»232(2)  (N.Y.Sup.)  Objection  to  testimony 
on  untenable  ground  effective,  if  evidence  not 
competent.— Treadwell  v.  City  o£  Yonkers,  675. 

(C)  Exceptions. 

4=>251  (N.Y.)  9ue8tion  of  law  not  reviewable 
without  exception. — McKeliar  v.  American 
Synthetic  Dyes.  127  N.  E.  895,  229  N.  Y.  106. 
<S:=:»263(I)  (N.Y.)  Defendant,  who  did  not  ex> 
cept  to  charge,  cannot  complain.— Greenberg 
V.  Schlanger,  127  N.  B.  896,  229  N.  Y.  120. 
^=:»280  (N.Y.)  Bzception  and  request  to 
charge  not  necessary  to  present  error  in  sub- 
mitting two  grounds  of  liability,  one  unsup- 
ported.—Greenberg  V.  Schlanger,  127  N.  B. 
896,  229  N.  Y.  120. 

Xin.  DISMISSitlfi  WITHDRAWAI.,  OR 
ARANDONBCENT. 

<®=>805  (N.Y.Sup.)  Abandoned  appeal  dianuBB- 
ed.— In  re  Atkinson's  Adm'r,  780. 

XVI,  REVIEW. 
(A)    Scope  and  Extent  In   General. 

^S9864  (N.Y.S<ip.)  On  appeal  from  judgment 
alone,  appellant  may  claim  that  verdict  waa 
against  weight  of  evidence.— Neubauer  v.  Naa- 
sau  Electric  R.  Co.,  20. 

(D)    Amendments,   Additional   Proof s,   and 
Trial  of  Cause  Anetv. 

<g=»888(2)  (N.Y.Sup.)  Testimony  for  injured 
pedestrian,  not  within  pleading,  could  not  be 
made  competent  by  amendment  on  appeal. — 
Treadwell  v.  City  of  Yonkers,  675. 
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(B)  Pre««niptlo«P» 
<Ss:>927(3)   (N.Y.)  Evidence    viewed    favorably 
to  plaintiff  on  appeal  from  dismiasal.— Foulke 
V.  New  York  Consol.  R.  Co.,  127  N.  EX  237,  228 
N.  Y.  269.  ^    . 

t&=»927(4)  (N.Y.Sap.)  Facta  atated  in  coun- 
sel's  opening  taken  as  true  on  motion  and  ap- 
peal.—Chysky  V.  Drake  Bros.  Co.,  459. 
«=>930(4)  (N.Y.8up.)  Where  verdict  mUfbJ 
rest  on  either  of  two  issues,  it  cannot  stand  ii 
there  is  error  as  to  one  issne.— Middleton  v. 
Third  Ave.  Ry.  Co..  508.  ,        ^       ^^ 

«s»931(l)  (N.Y.)  Appellant  entitled  to  benefit 
of  favotable  findings.— Ball  v.  New  York  Cent 
R  Co.,  127  N.  B.  493,  229  N.  Y.  33. 

(F)   DUicrtetion  of  Lower   Court. 

«=»96l  (N.Y^up.)  When  discretion  of  Judge, 
granting  order  for  examination  before  trial,  will 
not  be  disturbed.— Pierce  v.  Morris,  132.^ 

Discretion  in  limiting  scope  of  examination 
before  trial  not  interfered  with.— Id. 

(O)  aue«tloBS  of  F*et,  Terdlota,  an^  FlMd- 

«=s>996  (1I.Y.Sup.)  Finding  on  conflicting  evi- 
dence condusive.- Housman  v.  Waterhouse, 
249. 

«=»997(3)  (N.Y.Sup.)  Finding,  on  both  parties 
asking  directed  verdict,  held  conclusive.— Dur- 
ham V.  Stuyvesant  Ins.  Co.  of  the  City  of  New 
York,  887. 

^=>  1006(1)  (N.Y.Sup.)  Findings  supported  by 
evidence  as  to  ownership  binding.— Keimer  v. 
Nanghton,  70l 

(H)  Harmleufi  Brror. 

«=»I033(9)  (N.Y.8lip.)  Defendant  cannot  com- 
plain that  proof  warranted  larger  judgment  for 
plaintiffs.— Pearlberg  v.  Levisobn,  615. 
«5S>I04I(3)  (N.Y.SHP.)  Denial  of  motion  to 
amend  harmless,  where  amendment  would  be 
unavmiling.-*>Durham  ▼.  Stuyvesant  Ins.  Co. 
of  the  City  of  New  York,  887. 
^=s>l060(2)  (N.Y.8upw)  Introduction  of  evi- 
dence of  conversations  had  with  defendairt,  con- 
trary to  stipulations  made  by  counsel,  prejudi- 
cial error.— Szunyog  v.  Kiss,  89S. 
«s>i064(l)  (N.Y.Sup.>  Submission  of  attor- 
ney's action  for  retainer,  without  placing  bur- 
den of  proving  fraud  in  procuring  contract  on 
clients,  held  reversible  error.— Hayden  v.  Pur- 
cell,  2^ 

^=s»l067  (N.Y.Sup.)  Refusal  to  give  requested 
instruction  held  prejudicial  in  close  case.— Letz- 
ter  V.  Ocean  Electric  Ry.  Co.,  649. 


Postal  ^Negniph*(3able  Co.  v.  Awociated 
Press,  127  N.  B.  256.  228  N.  Y.  370. 
<$=9i094(2)  (N.Y.)  Court  of  Appeals  may  ex- 
amine facts  where  affirmance  by  Appellate  Di- 
vision is  by  divided  conrt^-^W.oodruff  v.  R.  H. 
Howes  Const  Co.,  127  N.  E.  270,  228  N.  Y. 
276. 

^=»I094(2)  (N.Y.)  Findings  unsupported  by 
evidence  disregarded,  when  affirmance  by  Ap- 
pellate Division  nonunanimous.— Ball  v.  Npw 
York  Cent  K.  Co.,  127  N.  B.  493,  229  N.  Y.  33. 

(K)  Snbuo^iiient  Appea-ln. 

<S=>I099(6)  (N.Y.Sup.)  Former  decision  con- 
clusive on  second  appeal  on  same  evidence. — 
Gutman  v.  Weisbarth,  688. 

XVII.  DETERMINATIOH  ANB  DIS- 
POSITION OF  CAUSE. 
(D)  Iiever»«l« 

^=9 1 169(6)  (N.Y.)  Judgment  reversed,  where 
it  cannot  be  determined  whether  based  on 
ground  of  liability  properly  or  improperly  sub- 
mitted.—Greenberg  V.  Schlanger,  127  N.  B.  896, 
229  N.  Y.  120. 

«5s>l  180(1)  (N.Y^Sap.)  Biparian  owner,  filling 
in  land  below  high-water  mark,  held  not  a 
trespasser,  after  reversal  of  ;hidgment  in  his 
favor.— Tiffany  v.  Town  of  Oyster  Bay,  738. 
«=»!  180(3)  (N.Y.8ur.)  Reversal  inures  to 
benefit  of  all  jointly  interested,  though  not  all 
appealed.— In  re  Schaefer's  Estate,  732. 

(E)  Rendition,  Form,  and  Bntry  of  Juds- 
ment. 

^ss»ll82  (N.Y.)  Appellate  Divtoion,  reversing 
finding  of  trial  court  or  making  new  findings, 
must  set  out  such  finding  in  its  order. — Green- 
taner  et  al.  v.  0>nnecticut  Fire  Ins.  Co.  of 
Hartford,  Conn.,  127  N.  B.  249,  228  N.  Y.  888. 

ARGUMENT.  OF  COUNSEL     . 

See  Trial,  <&=>109. 

ASSESSMENT. 

See  Taxation,  «=s»376-422. 

ASSIGNMENTS. 

I.  REQUISITES   AKB  VAI.IDITT. 

(A)  PropertTt  Betatee,  and  lU«lit«  AmmUt^" 
able. 

^3»19  (N.Y.)  Contractual  rights  involving  per- 
sonal credit  or  confidence  cannot  be  trans- 
ferred.—Paige  V.  Faure,  127  N.  B.  898,  229 
N.  Y.  114. 

Bilateral    contract    for    services    cannot    be 
assigned  without  consent.— Id. 


(JT)  DealAions  •€  Intermediate  Covrta. 

«=>I083(0  (N.Y.)  Court  of  Appeals  will  re- 
instate judgment  reversed  on  question  of  law, 
there  being  no  exception  in  lower  court. — 
McKellar  v.  American  Synthetic  Dyes,  127 
N.  K.  895,  229  N.  Y.  106. 
^=s>l094(2)  (N.Y.)  Where  affirmance  by  Ap- 
pellate Division  is  not  unanimous,  evidence  may 
be  examined.— Qreentaner  v.  Connecticut  E^re 
Ins.  Co.  of  Hartford,  Conn.,  127  N.  E.  249,  228 
1^    Y    388 

1$^  1094(2)    (N.Y.)   Kndings    of    fact    conclu- 
sive where  there  is  evidence  to  sustain  them.—  See  Insurance,  «=:»77(V-797. 


(B)   Mode  aikd   SnfflelenoT   of  Aaalffnment. 

^=:>46  (N.Y .Sup.)  Assignment  of  wages  to  pay 
for  property  need  not  be  filed.— VUbig  v.  Kyle 
&  Purdy,  905. 

ASSOCIATIONS. 
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ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ATTACHMENT. 

VI.  PROCEEDINGS  TO  SUPPORT  OB 
ENFORCE. 

^=»223  (N.Y.)  Sheriff  can  sue  to  enforce  chose 
in  action  belonging  to  attachment  debtor. — 
CafttriotiB  v.  Guaranty  Trust  Co.  of  New  York, 
127  N.  E.  900,  229  N.  Y.  74. 

Complaint  held  to  show  property  was  chose 
in  action  which  could  not  be  taken  into  pos- 
session.^Id. 

Exemption  of  goods  for  which  negotiable 
warehouse  receipt  was  given  is  for  benefit  of 
warehouseman.— Id. 

ATTORNEY  AND  CLIENT. 

See  Trial,  <8=s>109. 

X.   THE  OFFICE  OF  ATTORNEY. 
(C)    Saapenaton  and  Dlabarment. 

^s»4l  (N.Y.Sup.)  Preparation  of  bogus  decree 
ground  for  disbarments— In  re  Bunt,  434. 
C=»42  (N.Y.8up.)  Attorney  for  wife,  who  had 
agreement  for  haif  of  alimony,  which  he  did  not 
disclose,  sn spend ed.—In  re  Dangler,  471. 
^=s>44(2)  (N.Y.Sup.)  Attorney  converting 
funds  of  client  disbarred.— In  re  Bough  ton,  440. 
^=»53<2)  (N.Y.Sup.)  Evidence  J^ld  to  estab- 
lish attorney's  preparation  of  bogus  decree. — 
In  re  Bunt,  434. 

«S958  (N.Y.Sup.)  Attorney  for  wife,  who  had 
a^rreement  for  half  of  alimony,  which  he  did  not 
disclose,  susnended.— In  re  Dangler,  471. 
^s»58  (N.Y.Sup.)  Attorney  censured  for  speech 
reflecting  on  dedsion  of  federal  District  Judge. 
—In  re  Markewich,  653. 

H.   RETAINER   AN1>    AUTHORITT. 

^=>86  (N.Y.Sup.)  Stipulations  binding  on  cli- 
ents.—Szunyog  ¥.  Ivisa,  898. 

m.  DUTIES  AND  UABIUTIES  OF  AT« 
TORNET  TO   CLIENT. 

^=9128  (N.Y.Sjip.)  Complaint  to  recover  mon- 
ey covered  by  lien  held  demurrable.— Young  r. 
Bijur,  803. 

IV.  COMPENSATION  AND  LIEN  OF 

ATTORNEY. 

(A)  Fee*  and  Other  Remuneratioii. 

<@=>I66(3)  (N.Y.Sup.)  Burden  of  proving  that 
attorney  procured  contract  for  retainer  by 
fraud  held  on  clients.— Hayden  v.  PurceU,  293. 

(B)  Lien. 

^s»\74  (N.Y.Sur.)  As  to  attorney's  liens.  Sur- 
rogate's Court  in  same  position  as  other  tribu- 
nals.—In  re  Eno*s  Estate,  571. 
^=9175  (N.Y.Sur.)  Attorney  who  conducted  a 
successful  contest  against  probate  of  will  has 
no  lien.— In  re  Eno'a  Estate,  571, 
^=>I77  (N.Y.Sup.)  I^yoiau  has  no  lien  on 
property  recovered  by  attorney  furnished. — 
Sadden  v.  Sebring,  1. 


^=»t8l  (N.Y.Sur.)  lien  cannot  extend  to  two 
separate  actions.— In  re  Eno's  Estate,  571. 

A  general  or  retaining  lien  may  extend  to  any 
number  of  actions.— Id. 

BAILMENT. 

^s»l  (N.Y.)  Depends  on  possession  and  duty 
to  act,  and  not  on  contract— Foulke  v.  New 
York  Consol.  R.  Co.,  127  N.  E.  237,  228  N.  Y. 
269. 

^=>|  (N.Y .Sup.)  Purchaser  of  towel  from  em- 
ploy^ in  station  held  not  entitled  to  recover  for 
loss  of  coat  handed  to  such  employ^. — Fiscb- 
man  v.  Sanitary  Toilet  Co.,  809. 
<$=s»l4(l)  (N.Y.Sup.)  Judgment  against  bailee 
for  nondelivery  of  goods  destroy^  improper, 
where  plaintiff's  counsel  conceded  destruction 
without  defendant's  negligence.— Hale  t.  Plat- 
ek,  750. 

^s»l4(f)  (N.Y.Sup.)  Counterclaim  for  damage 
to  automobile  repaired  by  plaintiff  held  improp- 
erly dismissed.— Kendrick  v.  RoUe,  775. 
<&s»l4(4)  (N.Y.SUP.)  Turkish  bathing  eatab- 
lishment  bailee  of  clothes  in  locker  of  which 
bather  had  key.— Fischer  v.  Roman  Baths  Co., 
890. 

^=»32  (N.Y.Sup.)  Measure  of  damages  for  im- 
proper repair  of  coat  difference  in  value  before 
and  after.— Prince  v.  Finkelstein,  160. 
^==>32  (N.Y.Sup.)  Owner  not  required  to  ac- 
cept part  of  goods  from  bailee  in  reduction  of 
damage  after  trial.— Hale  v.  Platek,  750. 

BANKS  AND  BANKING. 

m.   FUNCTIONS  AND  DBAUN08. 

(B)    Repre»e»««tioA    of    Bank    br    Oflleera 
ai^d  Agrenta. 

^=»II6(2)  (N.Y.Slip.)  By  reason  of  relations 
with  depositor,  bank  held  to  have  constructive 
notice  of  defects  in  title  of  notes  n^otiated.^ 
Title  Guarantee  &  Tmat  Co.  t.  Pam,  824. 

(O)  Depofllta. 

^=»I38  (N.Y.Sup.)  .Not  liable  for  payment  to 
person  intended,  though  he  used  fictitioos  name. 
—Strang  v.  Westchester  County  Nat.  Bank,  41. 
^»I48(2)  (N.Y.Sup.)  Liable  for  payment  on 
forged  indorsement,  unless- protected  by  estop- 
pel.—Strang  V.  Westchester  Conn^  Nat 
Bank,  41. 

Representing  payee  as  actual  person  estops 
depositor.-^Id. 

(F)   Cxchanare* 


Moner*  Seonritlea,  a»d  In- 
ventmenta. 

^=^\^V2  (N.Y.S«p.>  Bank's  telegram  thst  it 

is  remitting  money  does  not  raise  contract- 
Carpenter  V.  Sparta  Savinga  Bank,  172. 

V.   SAVINGS  BANKS. 

<®=s>30l(l)  (N.Y.)  Unwillingness  or  inabiUt^  to 
protect  itself  by  interpleader  does  aot  relieve 
savings  bank  from  liability  to  rightful  claimant 
of  deposit— Scheffer  v.  Brie  County  Sav.  Bank, 
127  N.  E.  474,  229  N.  Y.  50. 
<S;==>30I(5)  (N.Y.)  Donee  of  deposit  can  re- 
<»over  it  from  savings  bank.— Scheffer  v.  Erie 
County  Sav.  Bank,  127  N.  H  474,  229  N.  Y.  50. 
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BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  «=s»770-797, 

BILLS  AND  NOTES. 

I.  REQUISITES   ANB  VAIiIBITT. 

(B)     Form    and     Con  tent*    of    PromlnvorT' 

Note*  and  DnebtU*. 

^=a»36  <N.Y.8up.)  Note  payable  after  date, 
without  grace,  held  "negotiable  inetrnment  pay- 
able on  demand."— Keister  y.  Wade.  119. 

II.  CONSTRUCTION  ANB  OPERATION, 

te=»l29(3)  (N.Y.Sup.)  Where  no  specific  time 
of  payment  is  mentioned,  note  is  payable  im- 
mediately on  demand.— Keister  t.  Wade,  119. 

V.  RIGHTS  AND  UABILFTIES  ON  IN- 
DORSEMENT OR  TRANSFER. 

(A)  Indorsement  Before  Deltverr  to  or 
Transfer  bx  Payee* 

e=>256  (N.Y.Sttp.)  Indorser  not  liable,  where 
IMiyee*s  indorsement  forged  and  maker  paid 
payee.— Greene  ▼.  Poz,  900. 

(C)  Asatvnment  or  Sale. 

^=»3I8  (N.Y.Sup.)  Negotiation  of  notes  by 
layee  a  breach  of  faitb.— Title  Guarantee  & 
Trust  Co.  V.  Pam,  824, 

VI.   PRESENTMENT,  DEMAND.  NO- 
TIOE.  AND  PROTEST. 

«=s>4IO  (N.Y.8iip.)  Notary's  certificate  of  pro- 
test may  be  contradicted  by  evidence.— Greene 
▼.  Pos,  900. 

^s»42l  <N.Y.Sap.)  Notice  to  payee  in  care  of 
indorser  not  sufildent.— Greene  r.  Pos,  900. 

Vill.   ACTIONS. 

^=»525  (N.Y.Sup.)  Assignee  held  to  have  ac- 
tual knowledge  of  defects  in  assignor's  titled- 
Title  Guarantee  &  Trust  Go.  v.  Pam,  824. 
^=»537<8)  (N.Y.Sup.)  Issue  of  mutilation  with 
intent  to  cancel  held  for  jury.— Greene  v.  Poz, 
900. 

„    ^  BROKERS. 

See  Factors. 

H.  EMPXiOYMSlIT  AND  AUntORITT. 

^s»6  (N.Y.Sup.)  Stockbrokers  were  brokers 
as  to  other  firm  acting  for  customers  in  buying 
stocks  carried  on  margin.— Lipkien  v.  Krinski, 

^8(3)  (N.Y.Sup.)  Evidence  held,  to  show  re- 
lationship of  stockbroker  and  client  between 
firms.— Lapkien  v.  Krinski,  454. 

m.   DUTIES  AND  LIABIX.ITIES  TO 
PRINCIPAL. 

^=»37  (N.Y.8up.)  Stockbrokers  merely  clear- 
ing for  other  brokers  acting  for  customers  mav 
be  compelled  to  account.— lipkien  v.  Krinski, 
454. 

Stockbrokers  receiving  cnstomer's  money  for 
purchase  of  securities  may  be  compelled  to  ac- 
count.—Id. 

«=s>38(3)  (N.Y.)  Complaint  for  accounting 
against   stockbrokers  on   behi^f   of  principals 


who  had  transmitted  orders  tUrongh  insolvent 
correspondent  held*  not  to  state  cause  of  action. 
— Bouton  V.  Van  Buren,  127  N.  E.  477,  229 
N.  Y.  17. 

Complaint  in  representative  action  for  ac- 
coimting  held  insufficient— Id. 

IV.   COMPENSATION  AND  I.IEN. 

^==>56(3)  (N.Y.Sup.)  Broker,  who  tried  to  pre- 
vent sale  to  purchaser  he  had  introduced  to 
owner,  not  entitled  to  commiBsloo.— Weinhart 
v.  Dotael,  886. 

€=>60  (N.Y.Sup.)  Breach  of  agreement  to  buy 
from  a  seller  to  be  procured  by  broker  gives 
broker  cause  of  action. — Newm&n  v.  Pier  son, 
227. 

<©=»60  (N.Y.Sup.)  Seller  held  not  entitled  to  de- 
feat broker's  nght  to  commissions  by  consent- 
ing to  cancellation  of  contract.- Frederick  Zlt- 
tel  &  Sons  V.  Schwarti,  638. 
^==>69  (N.Y.Sup.)  Buyer's  refusal  to  buy  from 
seller  procured  by  broker  entitles  broker  to 
reasonable  value  of  services.— Newman  v.  Pier- 
son,  227. 

^==>7I  (N.Y.)  Broker's  commission  computed 
on  fixed  annual  rental,  not  on  contemplated 
profits —Nacirema  Co.  v.  C^sidy»  127  N.  B. 
2^,  228  N.  Y.  459. 

^=»73  (N.Y.Sop.)  No  defense  that  commission 
belonged  to  plaintifrs  employer.— Cadman  v. 
Garcia,  797. 

V.  AOnONB  FOR  COMPENSATION. 

<8=»82(1)  (N.Y.Sup.)  Complaint  held  defective 
in  failing  to  allege  value  of  serrices^— Newman 
V.  Pierson,  227. 

^c=>87  (N.Y.8«p.)  CommissioDa  ob  gross  rent* 
M  of  lease  procured  do  not  extend  to  per- 
centage of  rentals  under  optional  renewal  lease. 
— McMahon  v.  Beard,  475. 

CANALS. 

I.   ESTABUSHMENT^CONSTRUCTION* 
ANB  MAINTENANCE. 

^s>15  (N.Y.Ot.Cl.)  No  liabmty  for  excavating 
Barge  Canal  outside  excavation  lines  as  shown 
by  plans,  in  absence  of  contract— S.  Pearson  A 
Son  V.  State,  481. 

Contractor  cannot  recover  for  mispresenta- 
tions  as  to  character  of  material  to  be  en- 
countered, in  absence  of  plea.— Id. 

No  recovery  allowable  to  contractor  for  ex- 
tra excavation  due  to  state's  failure  to  com- 
plete specified  dam,  in  the  absence  of  warranty 
of  completion. — Id. 

Contractor  cannot  recover  for  excavations 
required  to  brin^  plant  to  winter  quarters.— Id. 

Interference  with  construction  bv  power  com- 
pany held  proper  basis  of  claim  oy  contractor 
agamst  state.— Id. 

Contractor  cannot  recover  damages  caused 
by  encountering  harder  material,  where  re- 
quired to  make  his  own  investigations.— Id. 

Contractor  held  not  entitled  to  compensation 
for  harder  material  than  anticipated  as  for 
misrepresentations.— Id. 

Time  to  enable  contractor  to  investigate  be- 
fore contract  fceW  not  insufficient.— Id. 

Evidence  held'  not  to  show  that  contractor 
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waa  misled  as  to  character  of  material  to  be 
excavated.— Id. 

Contractor    may    recover   increased    cost   of 
plant   made   necessary   by  jnisrepresentationa. 

<^I8  (N.Y.Ct.CI.)  Persons  driving  into  open 
bridge  must  show  negligence  of  state.— fVaser 
V.  Stete,  491. 

Evidence    insuflScient    to    sustain    burden    of 
showing  absence  of  watchman  at  open  bridge. 

<9=>i8  (N.Y.Ct.CI.)  State  held  liable  for  in- 
juries to  lands  due  to  the  seeping  of  water. — 
Thaxtcr  v.  State,  499. 

CARRIERS. 

n.    CARRIAGE  OF  GOODS. 

(B)    BlUa    of    Ladlnffy    Shipping    Receipt*, 
and  Special  Contracts. 

^s>55  (N.Y.Sup.)  Bill  of  lading  held  nonnego- 
tiable.— Gubelraan  v.  Panama  R.  Co.,  403. 

Failure  to  mark  nonnegotiable  bill  to  be  such 
did  not  render  it  negotiable.— Id. 
^=s>56  <N-Y.Sup.)  Negotiable    bill    transferred 
only  by  indorsement.— Gubelman  v.  Panama  R. 
Co..  403. 

C=>57  (N.Y.8up.)  Nonnegotiable  bUls  of  lad- 
ing transferred  by  delivery,  but  carrier  must 
have  notice.— Gubelman  v.  Panama  R.  Co.,  403. 
C=>58  (N.Y.Sup.)  Nonnegotiable  bills  of  lad- 
ing transferred  by  delivery,  but  carrier  must 
have  notice.— Gubelman  v.  Panama  R.  Co.,  403. 

(D)   Traaaportatloa  and  Dellverr  by 
Carrier. 

«»94(4)  (N.Y.8up.)  Damages  for  failure  to 
transport  measured  by  value  at  place  of  des- 
tination.—Seaver  V.  Lindsay  light  Co.,  30. 

(I)  Connectlngr  Carriers. 

«=»I77(4)  (N.Y.Sup.)  Carmack  Amendment 
does  not  render  connecting  carrier  liable  for 
prior  losses.— Grand  Trunk  Ry.  Co.  of  Canada 
V.  Satuloff.  81. 

<@»I80(2)  (N.Y.Sup.)  Limitation  in  bill  of 
lading  governs  after  receipt  by  road  to  which 
diverted.— Grand  Trunk  Ry.  Co.  of  Canada  v. 
Satuloff,  81. 

(J)  Char^rea  and  Liens. 

^=s>l93  (N.Y.Sup.)  Last  carrier  may  recover 
all  freight  charges  advanced  by  it. — Grand 
Trunk  Ry.  Co.  of  Canada  y.  Satuloff,  81. 

Iiast  carrier  entitled  to  recover  charges  of 
connecting  carrier  against  whom  owner  has 
counterclaim  for  loss. — Id. 
$s»i96  (N.Y.Sup.)  Consignee  cannot  offset 
damages  on  line  of  preceding  carrier  against 
freight  claimed  by  last  carrier.— <5rand  Trunk 
Ry.  Co.  of  Canada  v.  Satuloff,  81. 

IV.  CARRIAGE  OF   PASSENGERS. 

(A)    Relation    Between    Carrier    and    Paa- 
■enarer. 

€=>235  (N.Y.)  Company  and  taxicab  held  re- 
Bpectively  a  ^'common  carrier"  and  a  "pubUc 
conveyance"  within  accident  policy.— Anderson 
V.  Fidelity  &  Casualty  Co.  of  New  York,  127 
N.  E.  584,  228  N.  Y.  475. 


CD)  Pam^aal  lajmlea* 

«5s>28l  (N.Y.S«p.)  Not  obliged  to  dose  door 
to  keep  children  inside  car.— Longacre  ▼.  Yon- 
kers  R.  Co.,  37a. 

^=»28l  (N.Y.Sup.)  Duty  to  a  sick  paesenger 
depended  on  reasonable  prudence,  not  on  hon- 
esty in  assuming  he  'was  drunk. — ^Middleton  v. 
Third  Ave.  Ry.  Co.,  598. 

<S=93I6(I)  (N.Y.Sup.)  Passenger  has  burden 
of  proving  carrier's  negligence.— Slomka  v.  Nas- 
sau Electric  R.  Co.,  156. 

<&=:»3I8(3)  (N.Y.Sup.)  Where  adjustable  seat 
collapsed,  evidence  held  to  warrant  finding  that 
the  carrier  was  not  negligent— Slomka  ▼.  Nas- 
sau Electric  R.  Co.,  156. 

<ds»3l8(5)  (N.Y.SHP.)  Evidence  held  not  to 
show  negUgence.— liongacre  v.  Yonkers  B.  Co., 
373. 

«s»3l8<8)  (N.Y.)  Evidence  held  to  justify 
finding  that  motorman  waa  negligent  in  run- 
ning by  intending  passenger.— Campbell  v. 
Richmond  Light  ^  R.  Co.,  127  N.  E.  271,  228 
N.  Y.  383. 

(B)   Conirlbatorr     Neirllirenee     of     Person 
Injured. 

<S=»346(»/2)  (M.YjSup.)  Evidence  fteW  not  to 
show  absence  of  contributory  negligence.— 
Longacre  v.  Yonkers  R.  Co..  373. 
<8=>347(3)  (N.Y.)  Contributory  neriigence  of 
intending  passenger,  waiting  for  car, lieM  a  jury 
question.— Campbell  v.  Richmond  Light  &  R. 
Co.,  127  N.  E,  271,  228  N.  Y.  383. 

CG)  Paanenvers*  ESflect*. 
^s940t   (N.Y.)  Bound     to     exercise     ordinary 
care  to  protect  passenger's  possession  of  prop- 
erty.—Poulke  ▼.  New  York  Consol.  R.  Co.,  127 
N.  B.  237,  228  N.  Y.  260. 

Package  left  on  car  in  carrier's  possession  as 
gratuitous  bailee.— Id. 

CHAMPERTY  AND  MAINTENANCE. 

<^s>3  (N.Y.Sop.)  Statute  prohibiting  soliciting 
for  attorney  not  retroactive.— Sadden  v.  Se- 
bring,  1. 


CHANCERY. 


See  Equity. 


CHATTEL  MORTGAGES. 

I.  REQtnSITES  AKD  VALIDITT. 

(A)    Nature    and    Bnaentiala    of    Trnn»fer« 
of  Chattels   as   Security. 

<9=B>34  (N.Y.8up.)  Bill  of  sale,  with  paper 
showing  transfer  as  security,  constitute  mort- 
gage.—B^nkenberg  T.  licvinson,  18. 

JX.  FOREOIiOSmiE. 

^=»255  (N.Y .Sup.)  To  enforce  payment  of 
loan,  sale  and  not  delivery  of  collateral  will  be 
ordered.—- Finkcnberg  v.  juevinson,  IS. 
^=»275  (N.Y.Supw)  Other  creditor  necessary 
party  in  suit  to  satisfy  debt  from  security.-* 
Finkenberg  ▼.  Leyinson,  18. 


CHILDREN. 


Sea  Infants. 
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CHURCHES. 

See  Religious  Societies. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Constitatlonal  Law,  «=»87-ei. 

COMMERCE. 

I.    POWEK    TO    RTBOtJI^ATE    IH    OEN- 
BRAL. 

(&=9lO  <N.Y.Sup.)  State  laws  govern  contracts 
for  Interstate  ahiproent,  in  absence  of  legisla- 
tion by  CongreB8.---Gabelman  v.  Panama  R.  Co., 
403. 

n.    8X7BJEOTS   OF  RBOtTIiATIOll. 

^=927(6)  (N.Y.Sup.)  Brakeman  on  car  carry- 
ing interstate  freight  is  engaged  in  "interstate 
commerce"  where  loading  an  intrastate  ship- 
ment.—Evans  V.  U.  S«  Railroad  Administration, 
310. 

COMMERCIAL  PAPER.    . 

See  Bills  and  Notes. 

COMMISSIONERS. 

See  pQblic  Service  Commissions. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 

e=»5(2)  (N.Y.Sup.)  Acceptanoa  of  check,  with 
indorsement  of  payment  In  fail,  evidences  ac- 
cord and  satisfaction.—Hoerst  v.  Forest  Box  & 
Lumber  Co.,  903. 

^==>I5(1)  (N.Y.Su|».)  Kxpress  company  on  find* 
ing  lost  tmnk  could  not  retain  it  on  refusal 
to  repay  amount  paid  in  settlement  for  loss. 
—Roe  V.  American  By.  Express  Co.,  895. 

CONDEMNATION. 

See  Eminent  Domain. 

CONSPIRACY. 
I.  civu.  LiABumr. 

(▲)  Acta  CoiiiitltatiiiK  ConaplracT  and  I«l* 
ability  Therefor. 

^s>l3  (N.Y.8up.)  Party  to  conspiracy  liable 
for  previous  acts  of  conspirators.— Rosco  Trad* 
ing  Co.  V.  Goldenberg,  711. 

(B)  Aettoaii. 

$=9 1 9  (N.Y.8up.)  May  be  shown  by  circum- 
stantial evidence.— Finnegan  v.  Butler,   671. 

CONSTITUTIONAL  UW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 


Aia>  SNFORCEMENT  OF  OOK* 
STITVTIONAI.  PROVI8IOKS. 

^=>43  (N.Y.Sup.)  Legislature  presumed  to 
have  sufficient  evidence  to  enable  it  to  act— 
Kuenzli  v.  Stone,  680. 

^=>48  (N.Y.Mun.Ct.)  Construction  rendering 
statute  valid  will  be  adopted^— Seven ty-Eigbtfi 
Street  &  Broadway  Co.  r.  Rosenbaum,  505. 

m.   DISTRIBUTION    OF    OOVERN- 

MElfTAI*  POWERS  ANP 

FUNCTIONS. 

(A)  LeartalatlTe  Powera  and  DelegiMtton 
Thereof.  • 

^=»56  (N.Y.)  Statute  making  award  of  damag- 
es by  a  board  of  revision  of  assessments  final 
not  unconstitutional,  as  infringing  general  ju- 
risdiction of  Supreme  Court.-rPeople  ex  rel. 
Crane  v.  Hahlo.  127  N.  E.  402,  228  N.  T.  309, 
^=956  (N.Y.Sup.)  Legislature  cannot  deprive 
court  of  jurisdiction  conferred  by  Constitution. 
—In  re  Levy,  792. 

(B)  Jndlolal  PoTrers  and  Fanetloaa, 

<g==>70(3)  (N.Y.Sup.)  Courts  will  not  investigate 
whether  facts  warrant  legislation.— Kuenzli  v. 
Stone,  680. 

€=>70(3)  (N.Y.Mun.Ct.)  Efficacy  and  sound- 
ness of  statute  le^slative  question.— Seventy* 
Eighth  Street  &  Broadway  Co.  v.  Bosenbaum, 
505. 

(C)   BzecutlT^   Potrera    and   Fvnotioas. 

«5»79  (N.Y^up.)  President    cannot    delegate 
judicial  powers.— In  re  Schuster,  357. 
<ds»«0(l)   (N.Y.8ap.)  President .  cannot    dele- 
gate power  to  except  persons  from  classifica- 
tion as  alien  enemies.— In  re  Schuster,  357. 

V.   PERSONAL  CIVIL  AND  POUTt- 
OAL  RIGHTS. 

iS=987  (N.Y.Mun.Ct.)  State  may  interfere  with 
rights  ox  private  property,  where  safety,  health, 
and  morals  demand  it.— Seventy-Eighth  Street 
&  Broadway  Co.  v.  Rosenbaum,  505. 
^=s>90  (N.Y.Sup.)  Ordinance  giving  mayor  diih 
crction  to  control  free  speech  is  invalia. — City 
of  Buffalo  v.  Till,  418. 

^=>9I  (N.Y.Sup.)  Ordinance  giving  mayor  diS" 
cretion  to  control  free  assembly  is  valia.--Oity 
of  Buffalo  V.  Till,  418. 


VI.   VESTED   RIGHTS. 

«=»94  (N.Y.8up.)  Adoptive  child  not  ''heir"  of 
life  tenant,  entitled  to  take  under  devise,  under 
theory  of  vested  right.— In  re  Frost's  Will,  r)5?>. 
^=s>IOO  (N.Y.Sup.)  Taxpayer  has  no  vested 
right  in  statutory  privileges  or  immunities.— 
Pardee  v.  Bayfield,  3. 

Taxpayer  without  vested  right  to  have  tax 
apportionment   remain  unaltered. — Id. 
^=s>l06  (N.Y.Sup.)  Remedy    given    by   Legisla- 
ture repealable.— Kuenzli  v.  Stone,  680. 

No  vested  right  to  particular  remedy.— Id. 
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Vn.   OBUOATION  OF  CONTRACTS. 

(A)  Powem  of  Staieii  in  General. 
^9ll7  (N.Y.Sup.)  Obligration      of      contracts 
clause  doea  not  restrict  police  power  of  state. 
— Kuenzli  v.  Stone,  680. 

Legislature  not  estopped  by  private  contracts. 
— IdL 

(B)    Contracts    of    States    and    Muniolpal- 
ttles. 

^S9l35  '(N.Y.Sup.)  Franchise  regulating  rates 
may  be  modified  by  statute;  obligation  of  con- 
tracts.—Village  of  Warsaw  ▼.  Pavilion  Natural 
Gas  Co.,  73. 

(O)  Contra«tii  of  IndlTldvalu  mad  Private 
Corporations. 

<^==>I48  (N.Y.Mun.Ct.)  Retrospective  statute, 
permitting  tenant  to  set  up  oppressiveness  of 
rent,  would  impair  obligation  of  contracts. — 
Seventy-Eighth  Street  &  Broadway  Co.  v.  Ros- 
enbaum,  505. 

€=»I70  (N.Y.Sup.)  Tenant's  relief  act  held  not 
unconstitutional.— Kuenzli  v.    Stone,   680. 

Vm.  RETROSPECTIVE  AKD  EX  POST 
FACTO  LAWS. 

^=9 1 86  (N.Y.Siip.)  Adjustment  between  school 
districts  of  money  expended  for  construction 
not  unconstitutional,  though  retroactive.— Par- 
dee V.  Rayfield,  3. 

^=»I93  (N.Y.$up.)  Legislature  may  by  cura- 
tive act  validate  anything  it  could  have  au- 
thorized.—Pardee  V.  Kayfield,  3. 

CONTRACTS. 

See  Assignments;  Bills  and  Notes;  Cham- 
perty and  Maintenance;  Compromise  and 
Settlement;  Covenants;  Frauds,  Statute  of; 
Indemnity;  Sales;  Specific  Performance; 
Stipulations;    Vendor  and  Purchaser. 

Z.  REQUISITES   AKD  VAUBITT. 
(D)  Conslderatton. 
«:=»75(l)   (N.Y.Sup.)  Promise  to  perform  legal 
obligation    insufficient    as    consideration.— Na- 
houm  T.  Slocum,  Avram  &  Slocum  Trading  Co.. 
818. 

n.  CONSTRUCTION  ANB  OPERATION. 

(A)   General   Rnles    of   Const  motion. 

^=3 143  (N.Y.)  Construction  not  permitted  in 
absence  of  reasonable  doubt.— First  Nat.  Bank 
V.  National  Surety  Co.,  127  N.  B.  479,  228  N. 
Y.  469. 

«=»i43  (N.Y-Sup.)  Construed    as     a    whole.^ 
Frederick  Zittel  &  Sons  v.  Schwartz,  638. 
e»l47(3)  (N.Y.)  Intention  of  parties  must  be 
ascertained  from  whole.— Paige  v.  Faure.  127 
N.  E.  898,  229  N.  Y.  114. 

(B)  Parties. 
C=>I86(4)  (N.Y.Sup.)  Weigher  owes  no  duty 
to  person  not  employing  him  to  accurately 
weigh  merchandise. — Glanzer  v.  Shepard,  178. 
«==>187(2)  (N.Y.Sup.)  Third  person  could  not 
rocover  on  promise  for  his  benefit.— Dayton  v. 
White,  902. 


m.  modhtcatzon  and  kerger. 

^=s>237(2)  (N.Y.8up.)  Compromise  held  suffi- 
cient consideration  to  support  modified  agree- 
ment.—Nahoum  V.  fflocum,  Avram  &  Blocnm 
Trading  Co..  318. 

<S=s>238(2)  (N.Y.)  Party  orally  agreeing  that 
written  contract  need  not  be  strictly  performed 
not  entitled  to  rescind  for  nonperformance- — 
Imperator  Realty  Co.  ▼.  Toll.  127  N.  B.  263. 
228  N.  Y.  447* 

V.  PERFORMANCE  OR  BREACH. 

«=:»280(l)  (N.Y.dttp.)  Contractor  doing  work 
on  cost  plus  basis  must  exerdse  good  faith.— 
Title  Guarantee  &  Trust  Co.  v.  Pam,  824. 
^=>322(3)  (N.Y.Sup.)  Evidence  hOd  insuffi- 
cient to  show  complete  performance  of  lighter- 
age contract.— Edward  J.  Barton  Lighterage  Co. 
V.  La  Brecque  Co^  170. 

^=>322(4)  (N.Y.Sup.)  In  action  on  notes  giv- 
en to  contractor,  evidence  held  to  establish 
great  overcharges  and  reckless  expenditures. 
—Title  Guarantee  &  Trust  Co.  v.  Pam,  824. 
<@=»323(n  (N.Y.8up.)  Whether  dyers  properly 
performea  work  held  for  jury.— H.  F.  Bindseil 
&  Son  V.  Aaron  Littman  &  O.,  176. 

VI.  ACTIONS  FOR  BREACH. 

<S=9324(I)'  (N.Y.8up.)  Contractor,  who  has  fully 
performed  contract,  may  sue  either  on  con- 
tract or  on  quantum  meruit.— Raile  v.  Peerless 
American  Products  Co.,  721. 
^=>346(I2)  .(N.YiSup.)  Recovery  on  quantum 
meruit  improper,  where  not  claimed.— Greif  ▼. 
B.  L.  B.  Motor  Repair  Co.,  765. 
C=>348  (N.Y.Sup.)  No  recovery  for  substantial 
performance,  without  showing  cost  of  part  un- 
performed.—Conforti  V.  Singhi,  899. 

CONVERSION. 

^=»I6(4)  (N.Y.8iir.)  WiU  construed  not  to 
work  an  equitable  conversion  of  real  estate.— 
In  re  Kingston's  Estate,  628. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Gas;  Bfu- 
nicipal  Corporations;  Public  Service  Com- 
missions ;  Railroads ;  Street  Ridlroads ;  Tel- 
egraphs and  Telephones. 

II.   CORPORATE   EXISTENCE  AND 
FRANCHISE. 

€=:»40  (N.Y.Sup.)  Increase  of  board  of  direc- 
tors not  legally  effective  until  certificate  filed.— 
Cabana  v.  Holstein-Friesian  Aas*n  of  America, 
658. 

Certificate  of  increase  of  directors  insafBeient, 
where  not  signed  by  majority.— Id. 

m.   CORPORATE  NAME,  SEAL,  DOM« 
ICILE.  BY-LAWS  AND  RECORDS. 

^=s>43  (N.Y .Sap.)  Equity  will  disregard  cor- 
porate form  and  treat  parties  as  partners, 
where  justice  requires  and  facts  warrant— 
Tbomashefsky  v.  Edelstein,  707. 

Equity  will  disreprard  corporate  form  and  en- 
force individual  liability  ot  the  copartnera  in 
case  of  fraud.— Id. 
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^s»400  (N.Y.Sop.)  Company  may  specify  oiB- 
cers  who  shall  biocl  it  and  manner  in  which  they 


IV,   OAPITAI^,    STOCK,    ANB  DIVl- 
DEMDS. 
(B)   Subeerlptlon  to  Stock. 
^=»7I  (N.Y.Sop.)  Rlirbt     to     preferences     for 
stockholders  as  to  corporate  stock  held  not  af- 
fected by  statute.— People  ex  rel.  Recess  Bx- 
portlne  &  ImportiniT  Corporation  v.  Hugo,  9. 

Prererences  between  preferred  and  common 
stock  held  not  against  public  policy.— Id. 

(D)  Transfer  of  Sltaroa. 
<8=p|l7  (N.Y.Sup.)  Completion  of  braiding  to 
be  leased  to  corporation  by  certain  date  held 
not  of  essence  of  contract  for  sale  of  stock.— 
Frederick  Zittel  &  Sons  v.  Schwarts,  638. 
<S=»145  (N.Y.Sup.)  Evidence  held  to  show  lia- 
bility of  transferee  to  transferor  of  stock  for 
assessments  paid  by  latter.— GalEney  v.  People  s 
Trust  Co.  of  Binghamton,  451. 

V.   iMrT!iyraT!m»>  AND    STOOKHOU>£B8. 

(A)  Rl«]&t»  and  Lia1iUttle»  a«  to  Corpora- 
tion. 

^s»i78  (N.Y.Sur.)  Stockholder  has  no  Hen  on 
assets.— In  re  CoUier^s  Estate,  93. . 

VX.   OFFIOEBS  AKD   AOENTS. 

(A)  Election    or    Appointment,    duallflca- 

tlon,  and  Tennro. 

^=»289  (N.Y.Sup.)  Right  of  directors  and  offi- 
cers to  hold  office  not  subject  to  collateral  at- 
tack.—Cabana  T.  Holstein-Friealan  Ass'n  of 
America,  658. 

(C)   RIshta,  Dntles,  and  LlabiUUe*  pui   to 
Corporation  and  Its  Members. 

«=s>3IO(2)  (N.Y.Sup.)  Directors  liable  to  com- 
pany for  ultra  Tires  acts  only  when  they  par- 
ticipate therein.— Holmes  ▼.  Crane,  270. 

Directors  not  liable  for  acts  in  good  faith  not 
ultra  vires.- Id. 

^s»312(2)  (N.Y.Siip.)  Depositing  in  trust  com- 
pany organized  ultra  vires  by  corporation  held 
not  to  render  directors  liable.— Holmes  v.  Crane, 
270. 

«=»3I2(7)  (N.Y.8lip.)  Stockholder  ratifies  ul- 
tra vires  acts  by  accepting  benefits.— Holmes  v. 
Crane,  270. 

Stockholders  held  not  to  have  knowledge  of 
ultra  vires  act  by  representation  at  meeting. 
—Id. 

«»320(M)  (N.Y.dap.)  Directors  held  to  have 
been  acting  in  good  faith  and  not  liable  to  ac- 
count.—Holmes  V.  Crane,  270. 

VII.   CORPORATE  POWERS   AND 
I.IABII.ITIES. 

(A)  E)ztont  and  Bxoroffao  of  Povrom  in 
General. 

«ss>377(l)  (N.Y.Sup.)  Dissolution  of  trust 
company  by  stockholding  corporation  held  not 
ultra  vires.— Holmes  v.  Crane,  270. 

(B)  Bopre»ont«tton  of  Corporation  by  Of- 

lloera  and  Asenta. 

^B»399(f)  (N.Y.S«p.)  General  officer  has  pow- 
er to  do  any  act  which  directors  can  ratify.— 
Spitzer  v.  Born,  Inc.,  327. 


shall  act.— Spitzer  v.  Bom,  Inc.,  327. 

Company,  which  gives  a^ent  apparent  author- 
ity bound,  despite  secret  limitations  of  by-laws. 
—Id. 

«=»429  (N.Y.Sup.)  By-laws  of  trading  com- 
pany not  binding  on  party  relying  on  authori^ 
of  general  officers.- Spitzer  v.  Born,  Inc.,  327. 

Limitation  of  by-laws  on  president's  author- 
ity to  execute  lease  binding  on  other  party.— Id. 

(D)  Contracts  and  Indebtednesa. 

^==>458  <N.Y.Sup.)  Offer  to  transfer  stock  of 
seller  corporation  held  a  breach  of  contract 
to  deliver  bill  of  sale  to  Its  property.— L.  B. 
Lunch  &  Bestaurant  Co.  v.  Zusman,  878. 
«s>474  (N.Y.Sup.>  Pledgee  in  good  faith  may 
aell  pledged  bonds  of  third  person,  despite  fraud 
of  pledgor.— Gouert  v.  Mechanics  &  Metals  Nat. 
Bank  of  City  of  New  York,  579. 

Third  persons,  whose  bonds  were  wrongfully 
pledged,  may  insist  that  securities  rightfully 
pledged  be  first  applied.— Id. 

Xn.   FOREION  CORPORATIONS.        * 

<S=s>668(9)  (N.Y.8ap.)  That  liabiUty  was  in- 
curred prior  to  foreign  corporation  surrender- 
ing right  to  do  business  in  state  must  affirma- 
tively appear  to  sustain  service.—Hexter  v. 
Day-Elder  Motora  Corporation,  717. 

Service  on  foreign  corporation  after  surren- 
der of  authority  to  do  husiness  in  state  held 
ineffectual.- Id. 

<@==>672(3)  (N.Y.8up.)  Plaintiff,  suing  foreign 
corporation  subsequent  to  surrender  of  author^ 
ity  to  do  business,  must  allege  that  contract 
was  made  in  state  to  make  service  effectual. 
— Hexter  v.  Day-Elder  Motors  Corporation, 
717. 

COSTS. 

I.  NATURE,   GROUNDS,  AND  EXTENT 
OF  RIGHT  IN  GENERAI.. 

ess>\2  (N.Y.Sup.)  Not  awarded  in  parents'  ac- 
tion against  infant  defendant  to  annul  marriage. 
— Kuykendall  v.  Kuykendall,  808. 

COUNTERCLAIM. 

See  Set-Off  and  Coonterdaim. 

COUNTIES. 

m.   PROPERTY,   CONTRAOTS,   AND 
UABIIiTriES. 

(B)  Contracts. 

^=>M7  (N.Y.8ap.)  Contract  for  repairs  te 
county  courthouse  awarded  without  advertise- 
ment construed  to  be  vaUd;  "local  laws;"  "or- 
ders;" "rules."— Obelisk  Waterproof  Co,  v. 
Gloher,  308. 

€=>i23  (N.Y.Sup.)  Board  of  supervisors  held 
to  have  waived  giving  of  bond  required  by  con- 
tract.—Obelisk  Waterproof  Co.  v.  Cloher,  308. 

VI.   ACTIONS. 

^=>208  (N.Y.Sup.)  Suit  may  be  maintained 
against  county  in  its  name.— Delano  v.  Suffolk 
County,  693. 
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«s>2f0  (N.Y.Sup.)  Rule  that  claimant  may 
present  claim  or  sue  on  it  directly  held  not 
changed  by  statute.— Delano  v.  Suffolk  County, 
693. 

COURTS. 

See  Judges ;  Prohibition. 

I.   ITATUBS.  EXTEH T,  AlTD  EXSBCISE 
OF  JURISDICTION  IN  GENERAI.. 

^s»8  (N.Y.S«p.)  Transitory  aetion  given  by 
statute  of  another  state  will  not  be  enforced 
in  New  York,  if  contrary  to  its  ''public  policy." 
•-Clough  T.  Gardiner,  803. 

n.   ESTABIJISHMENT,    OROANIZA^ 

TION»  AND  PROCEDURE  IN 

OENERAI*. 

(A)  Creation  and  Conatltntlon.  and  Conri 
OIII«em. 

«=»42(5)  (N.Y.SUD.)  Municipal  Court  of  City 
of  New  York,  made  court  of  record  in  1915, 
not  a  new  court  but  a  continued,  consolidated, 
and  reorganized  one. — In  re  Levy,  792. 
^=s>^2  (N.Y.)  Test  of  jurisdiction  of  Supreme 
Court  stated. — People  ex  rel.  Crane  v.  Hahlo, 
127  N.  E.  402,  228  N.  Y.  809. 

(D)  Rnlea  of  Deolalon,  Adjndicatlona, 
Oplntons»   and  Reoords. 

«e=5>95(l)  (N.Y.Sor.)  Interpretation  of  federal 
statute  by  courts  of  New  York  controls  Inter- 
pretation by  other  state.— In  re  Wittmann's  Es- 
tate, 535. 

XV.   COURTS  OF  LIMITED  OR  INFER- 
IOR JURISDICTION. 

^=3 188(3)  (N.Y .Sup.)  Evidence  held  to  show 
partnership  accounting,  of  which  Municipal 
Court  had  no  jurisdiction.— Fischer  v.  Schwartz, 
605.  ,. 

C=>I89(6)  (N.Y.Sup.)  Demand  for  return  of 
property  not  condition  precedent  to  action  in 
Municipal  Court  on  replevin  bond.— Budracco 
V.  National  Surety  Co.,  590. 
^a»l89(9)  (N.Y.8up.)  Dismissal  without  no- 
tice for  failure  to  file  written  complaint  in 
Municipal  Court  Held  improper.— Schwartz,  Jaf- 
fee  &  Chas.  D.  JaflEee  Co.  v.  O,  B.  Potter  Prop- 
erties, 685.   • 

€=»189(I4)  (N.Y.8HB.)  Municipal  Court  erred 
in  setting  aside  verdict  on  conflicting  evidence. 
— Klass  V.  Ph.  Davis  &  Co.,  885. 
«c»l89(l5)  (N.Y.Sup.)  Default  in  Municipal 
Court  opened  where  defendant's  counsel  was 
engaged  in  trial  of  another  oaie.— Eichenbaum 
V.  Frank  Melville,  Inc.,  163. 

Where  verified  answer  on  file,  affidavit  of 
merits  not  necessary  on  motion  to  open  default 
In  Municipal  Court— Id. 

^=>  189(1 5)  (N.Y.Sup.)  Judgment  in  Municipal 
Court  for  plaintiff  held  unsupported,  there  being 
no  trial  of  the  facts. — Iloffbauer  v.  Majestic 
Doll  Co..  164. 

«=3>189(I5)  (N.Y.Siip.)  Notice  of  motion  in 
Municipal  Court  not  sufficient  basis  for  open- 
ing default.— Kerr  v.  Hobson.  217. 
«::»I89(I5)  (N.Y.Sup.)  Default  in  Municipal 
Court  not  opened,  where  absent  witness'  tes- 
timony not  material  and  absence  unexcused. — 
Harlem  Lumber  Co.  v.  Mosson,  603. 


<8=s>189(l5)  (N.Y.SHP.)  Municipal  Court  jus- 
tice may  order  entry  of  judgment  after  time 
limited  for  "rendering**  same.— Austin,  Nichols 
&  Co.  V.  Jobes,  777. 

«=»I90(2)  (N.Y.Sup.)  Order  of  Municipal 
Court  panting  stay  of  landlord's  summary 
proceeding  not  appealable.— Kuenzii  v.  Stone, 

€=s»l90(6)  (N.Y.SupO  Appeal  from  Municipal 
Court  will  be  dismissed,  where  record  contains 
no  judgment.— Cohen  v.  National  Ladies'  Spe- 
cialty Corporation,  685. 

Appellant's  duty  to  see  that  return  is  prop- 
erly made  on  appeal  from  Municipal  Court,— Id. 
<&:»I90(8)  (N.Y.Sttp.)  Order  of  Municipal 
Court  setting  aside  verdict  presumed  granted 
on  exceptions  taken  at  trial.— Griffin  Roofing 
Co.  V.  Seeman,  883. 

^=»I90(8)  (N.Y.Sup.)  Assumed  that  verdict 
was  set  aside  upon  exceptions  taken  at  trial. — 
Klass  V.  Ph.  Davis  &  Co.,  885. 
<&=s>l90(9)  (N.Y.Sup.)  After  affirmance  of 
judgment  including  mterest  Municipal  Court 
cannot  strike  out  provision  for  interest.— Burk- 
witt  V.  New  Jersey  Fidelity  &  Hate  Glass  Ins. 
Co.,  689. 

e=>f90(9)  (N.Y.Sup.)  Reduction  of  judgment 
of  MunicipaT  Court  by  excluding  unproven  items 
not  allowed,  where  record  too  inaccurate. — 
Richard  v.  P.  Franz  &  Co.,  882. 

V.  COURTS  OP  PROBATB  JURISDIC- 

TION. 

<gs=>202(2)  (N.Y.Sur.)  Surrogates  have  dis- 
cretion to  require  bill  of  particulars.— In  re 
Seymour's  Estate,  726. 

VI.  COURTS   OF  APPi:X.X<ATR  JURIS- 

DICTION. 
(B)   Courts  of  Particular  States. 

<S=»237(2)  (N.Y.Sup.)  Right  arbitrarily  to  ter- 
minate contract  employinir  attorney  of  general 
interest  entitling  attorney  to  appeal.— %reen- 
berg  V.  Jerome  H.  Remick  &  Co.,  229. 

VIII«  CONCURRENT    AND    CONFIilCT- 

INQ  JURISDICTION,  AND 

COMITT. 

(A)  Courts    of   Same    State*    aaA   Transfer 
of  Caaaes. 

€=>48l  (N.Y.Sup.)  One  justice  of  the  Munic- 
ipal Court  cannot  review  an  order  of  another. 
— Hurkwitt  v.  New  Jeraey  Fidelity  &  Plate 
Glass  Ins.  Co.,  689. 

COVENANTS. 

n.  CONSTRUCTION  AND  OPERATION. 
(D)  Covaaants    Rannln«    with    tke    Laad. 

^::»53  (N^Y.S<ip.)  Cannot  be  created  unless 
recognized  by  law.^Rubel  Bros.  v.  Dumont 
Coal  &  Ice  Co.,  204. 

<g=>60  (N.Y.Sup.)  Contract  essentially  person- 
al does  not  create  covenant  running  with  land, 
although  it  so  provides.— Rubel  Bros.  t.  Dumont 
Coal  &  Ice  Co.,  204. 

«=:»69(i)  (N.Y.Sup.)  Do  not  run  with  land  un- 
less there  is  privity.— Rubel  Bros.  v.  Dumont 
Coal  &  Ice  Co.^  204. 


Digitized  by 


Google 


971  rNOfix-niOBST 

For  caw*  In  I>ec.Dlr.  A  Am.IMir.  Ke7-77o.8erlM  A  1ndeze«  see  Mine  topic  and  KST-NITMBBB 

^=>8&(3)  (N.Y.Sup.)  Restricti-re  cdvenant  not 
to  use  land  for  certain  business  held  a  personal 
agreement.— Rubel  Bros.  v.  Dumont  Coal  & 
Ice  Co.,  204. 

<S=>7^  (N.Y.Sup.)  Covenants  not  to  use  for  a 
certain  purpose  do  not  run  with  kuid  unlefls 
there  it  privity.— Rubel  Bros.  v.  Dusiont  Coal 
&  Ice  Co..  204. 

Restrictive  covenants  as  to  use  of  residence 
property  are  easements. — ^Id. 
<S=s>84  (N.Y.Sup.)  May    be     enforced    against 
alienee  aside  from  existence  of  an  easement. — 
Rubel  Bros.  v.  Dumont  Coal  &  Ice  Co.,  204. 


CRIMINAL  UW. 

See    Homicide;     Larceny;     Receiving    »tol«in 


Goods. 


or 


I.  HATUIUB      AHD       Et^EMEHTfl 
CRIME  ANB  DEFBNSBg 
Iir  GENERAI.. 

^ss>7  (N.Y.8ttp.)  City  council  has  power  to  de- 
fine disorderly  coiidiict.-<3itar  of  Boffolo  v.  Till, 
418. 

X.  EVIDEROE. 

(B)  Facts  la  Yamie  and  Relevant  to  IsMne«» 
and  Ren  Gestae. 

<e=»366(2)  (N.Y.Sup.)  Dedarations  of  deceas- 
ed before  killing  held  not  res  gestn.— People 
▼.  Wansker,  782. 


(F>  Admission Sy  Declarations, 
•ay. 


and  Hear- 


«=»419,  420(e>  (N.Y.S«|i.)  Declarations  of  de- 
ceased  before  crime  held  inadmissible.— People 
V.  Wanaker,  782. 

{J)  TestlmoBT   of  Accomplloes  and  Code- 
fendants. 

'  <d=:»5i  1(2)   (N.Y.S«ip.)  Test  as  to  sufficiency  of 
evidence  corroborative  of  accomplice  stated. — 
People  V.  McPorland,  117. 
Evidence  held  not  to  corroborate  accomplice. 

—Id. 

(K)  Confesatonn 


<8=:9535(l)    (N.Y.Sup.)    Uncorroborated 
fession. insufficient  to  sustain  conviction.—^ 
pie  V.  Krauss,  715. 


con- 
•Peo- 


XV, 


APPEAL  AXn  ERROR,  ANB 
CERTIORARI. 


(B)   Presentation  and  Reservation  fn  Low- 
er Oovrt  of  Groniids  of  Review. 

«S9|066  (N.Y.Sep.)  Conviction  on  ancorrobo- 
rated  confession  reversed  without  exception 
to  denial  of  new  trial.— People  v.  Krauss,  715» 


<R) 


Detenslnatlon     and 
Cause. 


Disposition     off 


1 184  (N.Y.8up.)  Where  conviction  was 
right,  bat  sentence  was  not  lawful,  Appellate 
Division  may  correct  judgment— PeofJIe  v. 
Salter,  7W. 

XVII.  PUNISHMENT    AND    PREVEN- 
TION   OF   CRIME. 


>  1206(3)  (N.Y.SOH.)  Statute  imposing  pun- 
ishment should  be  Strictly  construed.— People  v. 
.Salter,  252. 


CUSTOMS  Ara)  isages. 

«ss>l7  (N.Y.8HP.)  Custom  inadmissible  to  vary 
terms  of  sale  contract.— United  Steel  A  Met- 
al Corporation  v.  Catevenis,  879. 
<@==>I9(3)  (N.Y.8ap.)  Evidence  held  insufficient 
to  show  custom  to  pay  hotel  manaser  bonuB.— 
McDonald  v.  Acket,  Merrafl  &  Condit  Co., 
607. 

Customs  established  only  by  proof  of  many 
ioatances.— Id. 


DAMAGES. 

in.   OROUNPS  AND  StrBJIK^f  8  OF 

OOMPENSATORT  DAMAGES. 

(A)     Dlreet     or     Remote,     Oontlnflrent,     or 

FTOsx^eotlve.  Ooase^neaeos  or  Jbosses. 

€=:»37  (N.Y.Sup.)  Plaintiff  in  personal  injury 
action  held  entitled  to  reoover  for  loss  of  tinie. 
— Perlman  v.  Shanek,  767. 
^=>57  (N.Y.Sn|»,)  Goo<^  intent  doea  not  lessen 
damages  for  breach  of  contract.— rublicity 
Clock  Co.  T.  Hopkinson  Theater  Corporation, 

leo. 

VH,  BfAPTMWTjfcTB    AND    SR«B8|ffVB 
DAMAGES. 

^s=>132<l4)  (IkY.Ct.CI.)  $4,000  awarded  fire 
warden  for  injuries  t6  eyesight,  etc.— Van 
Dasen  v.  State,  496. 

VIII.  PUSADING,  EVIDENOE,   AND 

ASSESSMENT. 

(A)  Pleadlnv. 

«=»I44  (N.Y.Sup.)  Pleading  Jield  to  authorise 
a  recovery  for  loss  of  services.— Perlman  v. 
Shanck,  767. 

(^=>I58(2)  (N.Y.Sup.)  Operation  on  Injured 
passenger  for  mastoiditis  held  inadraisslble  un- 
der pleading.— Longacre  v.  Yonkers  B.  Co.,  373. 
^=»  159(5)  (N.Y.Sup.)  Specification  of  errone- 
ous rule  of  damages  does  not  deprive  plaintilf 
of  right  to  recover.— Weber  &  Heilbroner  v. 
Holbrook,  Cabot  &  Rollins  Corporation,  466^ 

DEATH. 

n.   ACTIONS    FOR    CAUSING    DEATH. 
(A)  Rlarht  of  AetloB:  and  Defeases. 

^=9 11  (N.Y.8up.)  Statute  creates  new  cause 
of  action.— Clough  v.  Gardiner,  80S. 

(D)  Pleadtutf  and  Bvldence. 

^s»4d(t)  (N.Y.Sup.)  Complaint  not  aDeging 
decedent  left  husband  or  next  of  kin  defective. 
— Guinan  v.  Hayes  Storage  Warehouse,  260. 

DEDICATION. 

I.  JNATVRE  ANB  REQUISITES. 

^=:>29  (N.Y.)  Map  constituting  offer  could  be 
withdrawn  before  acceptance.— StUiman  v.  City 
of  Glean,  127  N.  E.  267,  228  N.  Y.  322. 

DEEDS. 

See  Mortgages;    Taxation,  «Ba>776. 
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DEPOSITIONS. 

^s»l04  (N.Y.Sup.}  Admission  of  deposition 
without  giving  adverse  party  opportunity  to 
object  to  questions  reversible  error. — ^Rost  v. 
Regal  Storage  Warehouse,  816. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;    Wills. 

n.   PERSONS   ENTITI.ED   AND  THEIB 

RESPECTIVE  SHARES. 

{A)  Heira  and  Ifext  of  Kin. 

<es>48  (N.Y.8ur.)  Child  cannot  be  disinherited 
by  will,  unless  all  property  is  disposed  of  to 
others.— In  re  Watts*  Estate,  910. 

m.   RIGHTS  AND  UAHIUTIES   OF 
HEIRS   AND   DISTRIBUTEES. 

(A)   NMure  and    Bntabltuhment    of   Rlfflits 
In  General* 

<$=s>68  (N.Y.Sup.)  No  heirs  before  death.— In 
re  Frost's  Will,  659. 

DISCOVERY. 

H.  IWDER  STATtrrORT  PROVI- 
SIONS. 

(A)  InterrovAtorloM   and   Examination   of 

Partien  and  of  Otker  Peraona. 

^:s>30  (N.Y.)  Surrogate  can  grant  order  for 
preliminary  examination  of  proponents  of  will. 
—People  ex  rel.  Lewis  v.  Fowler,  127  N.  E. 
793    229  N.  Y.  84. 

^=>'32  (N.Y.Sup.)  Order  for  examination  be* 
fore  trial  usually  granted  upon  compliance  with 
rules  of  practice.— Pierce  v.  Morris,  132. 

That  complaint  alleges  necessary  facts,  or 
that  answer  contains  general  denial,  immate- 
rial.-Id. 

($=:>33  (N.Y.Sup.)  Scope  of  examination  is 
within  judicial  discretion.— Pierce  v.  Morris,  132. 
^=940  (N.Y.Sup.)  Order  for  examination  of 
defendant  properly  extended  to  time,  place,  and 
circumstances  of  accident— Pierce  v.  Morris, 
132. 

Order  for  examination  of  defendant  held  prop- 
erly extended  to  defendant's  connection  with 
plaintiff's  treatment— Id. 

^=>4I  (N.Y.Sup.)  Order  for  examination  of 
defendant  held  improperly  extended  to  duration 
of  injuries. — Pierce  v.  Morris,  132. 
C=>5I  (N.Y.Sup.)  Moving  papers  must  dis- 
close necessity  of  general  examination  before 
trial.— Pierce  v.  Morris,  132. 

(B)  Prodnotlon    and    Innpectlon    of    Writ- 

Inim  and  of   Other  Mattem. 

^s»88  (N.Y.Sup.)  Plaintiff  has  a  right  to  ex- 
amine goods  sold  to  defendant  and  claimed  by 
him  to  be  damaged. — E.  Lt.  Parker  A  Nimme 
Co.  V.  Enterprise  Tinware  Co.,  909. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  ^=s>806;  Trial,  «=s>165. 
I.   VOLUNTARY. 

^=9 1 2  (N.Y.Sup.)  Plaintiff  may  discontinue  at 
any  time  before  nnal  submission.— Rosen  t.  981 
Union  Ave.  Corporation)  811. 


«s»37  (N.Y.Su|i.j  Tender  of  coats  not  condi- 
tion precedent.— Bosen  v.  981  Union  Atc.  Cor- 
poration, 811. 

U.  INVOIiUNTART. 

^s»80  (N.Y.)  Affirmative  issues  raised  by  de- 
fendants may  be  determined  on  dismissal  of 
plaintiff's  complaint. — ^Lincoln  Nat.  Bank  of 
City  of  New  York  v.  John  Peirce  Co.,  127  N. 
E.  253,  228  N.  Y.  359. 

DIVORCE. 

XV.  JURISDICTION,  PROCEEDINGS, 
AND  RIOLIEF. 

(B>  Parties,  Pvocea»,  and  Inoidontal  Pvo* 
ceedlnara. 

^s»79  (N.Y.Sop.)  Judgment  of  divorce  at  dom- 
icile of  one  spouse  is  valid  there.— Kaiser  v. 
Kaiser,  709. 

^=>S5  (N.Y.Sup.)  Defendant's  affidavit  for  ex- 
amination of  plaintiff  before  trial  held  inaoffi' 
cient.^Rosenwa8ser  v.  Rosenwasser,  27. 

(C)  Ploadinar. 

«s>l08  (N.Y.Sup.)  Question  of  jurisdiction  may 
be  raised  at  triaL— Bruggemann  v.  Brugi^emann, 

87. 

(D)  Brldence. 

«=s>129(l6)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient to  show  adultery.— Robertson  t.  Robert- 
son, 813. 

(H)  Fee*  and  (Tosta.     • 
«»t97  (N.Y.Sup.)  Husband    liable    for    legal 
services,   which  i^'e   "necessaries."— Posner  v. 
Stone,  564. 

V.  AUMONT;  AIXOWANCE8,  AND 
DISPOSITION  OP  PROPERTT. 

^=>213  (N.Y.S«p.)  Wife  living  in  same  house  as 
husband  held  not  entitled  to  temporary  alimo- 
ny.—Bruggemann  V.  Bruggemann,  87. 
(S=:»225  (N.Y.Sup.)  Wife  held  oititled  to  coun- 
sel fee.— Bruggemann  v.  Bruggemann,  87. 
C=»255  (N.Y.Sup.)  Finding  in  wife's  separa- 
tion action  no  bar  to  attorney's  action  to  re- 
cover for  services  from  husband.— Posner  v. 
Stone,  564. 

Vn.  OPERATION  AND  EFFECT  OF 

DIVORCE,  AND  RIGHTS  OF 

DIVORCED  PERSONS. 

«s»327  (N.Y.Sup.)  Bona  fides  of  wife's  resi- 
dence in  state  wnere  she  procured  divorce  may 
be  questioned.'-Kaiser  v.  Elaiser,  709. 
^=3»328  (N.Y.Sup.)  Constructive  service  in 
state  of  domicile  of  one  spouse  not  entitled  to 
faith  and  credit— Kaiser  v.  Kaiser,  709. 

Decree  on  constructive  service,  aniinst  Nev 
York  resident  not  recognised  by  New  York 
courts.— Id. 

^=:>330  (N.Y.Sup.)  Judf^ment  of  a  foreign 
state  will  not  be  recognised  as  valid  in  New 
York  because  of  wife's  remarrisfe.— Kaiser  v. 
Kaiser,  709. 


DOCKS. 


See  Wharves. 
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DOWER. 

n.   XKOHOATE  INTEREST. 
CB)  Bar,  Reteane,  or  Forfeltvre. 

^=s>46(2)  (N.Y^up.)  Claim  based  on  dower 
rights  arising  before  mortgage  held  no  defense 
In  foreclosure.— Hildenbrand  ▼.  Ruckert,  747. 
Arising  before  mortgage  held  not  a  proper 
"counterclaim**  in  foreclosure.— Id. 

EASEMENTS. 

I.   CREATION,  EXISTENCE,  AND  TER- 
MINATION. 

^=s>l  (N.Y.Su|i.)  Must  be  necessary  or  useful 
to  enjoyment  of  dominant  tenement.— Rubel 
Bros.  V.  Dumont  Coal  &  Ice  Co.,  204. 
^392  (N.Y.Sup.)  Cannot  be  created  unless  rec- 
ognized by  law,— Rubel  Bros.  v.  Dumont  Coal 
&  Ice  Co.,  204. 

^393 M)  (N.Y.SupO  Are  covenants  rtmning 
with  land.— Rubel  Bros.  v.  Dumont  Coal  &  Ice 
Co.,  2(ML 

^=9 12(f)  (N.Y^up.)  Contract  essentially  per- 
sonal does  not  create  an  easement  running  with 
land,  although  it  so  provides.— Rubel  Bros.  v. 
Dumont  Coal  &  Ice  Co.,  204. 
«=»I2(2)  (N.Y.Sup.)  Use  of  word  "grant"  not 
essentiaL— Kubel  Bros.  v.  Dumont  Coal  A  Ice 
Co.,  204. 

^=s»l3  (N.Y.Sap.)  Restrictive  covenant  not  to 
use  land  for  certain  business  held*  a  personal 
agreement— Rubel  Bros.  v.  Dumont  Coal  & 
Ice  Co.,  204. 

«=»I7(4)  (N.Y.)  Party  recognizing  title  of  an- 
other does  not  acquire  easement.— Stillman  v. 
City  of  Clean,  127  N.  E.  267,  228  N.  Y.  322. 

Grtatee  may  use  strip  shown  as  street  by 
map  referred  to  in  deed.— Id. 
«c=>30(l)  (N.Y.)  May  be  lost  by*  abandonment 
and  nonuser  or  destroyed  by  assertion  of  hos- 
tile rights.- Stillman  v.  City  of  Clean,  127  N.  £. 
267,  228  N.  Y.  322. 

^=a»30(3)  (N.Y.)  Nonuser  and  hostile  occupancy 
of  land  formerly  platted  as  a  street  destroys 
easement.— Stillman  v.  City  of  Glean,  127  N.  E. 
267,  228  N.  Y.  322. 

H.  EXTENT  OF  RIGHT,   USE,  ANB 
OBSTRUCTION. 

^=s>6l(3)  (N.Y.Sup.)  Against  use  for  business 
not  enforced  in  equity  when  not  beneficial.— 
Bnbel  Bros.  y.  Dumont  Coal  A  Ice  Co.,  204. 

ELECTIONS. 

Vn.  BAIXOTS. 

«s>f86(4)  (N.Y.Sup.)  Voting  for  two  for  one 
ollloe  held  not  to  Invalidate  whole  ballot.— 
Rowe  V.  Ridgeway,  216. 

EMINENT  DOMAIN. 

I.  NATURE,  EXTENT,  ANB  BELEOA- 
TION  OF  POWER. 

^sol3  (N.Y.)  Power  may  be  delegated  only  for 
taking  for  public  purposes.- Holmes  Electric 
Protective  CJo.  v.  Williams,  127  N.  B.  815.  228 
N.  Y.  407. 

"Public  use"  must  be  one  which  public  can 
share  impartially.— Id. 


e=>i7  (N.Y.)  Electric  burglar  alarm  company 
serving  public  purpose  impartially  may  be 
granted  j>owcr  of  eminent  domain.— Holmes 
Electric  Protective  Co.  v.  Williams.  127  N.  B. 
315,  228  N.  Y.  407. 

H.   COMPENSATION. 

(iJ)  Meaimre  And  Amount. 
<S=>I34  (N.Y.Sap.)  Market    value    of    vacant 
land  may  be  considered  in  the  light  of  prospec- 
tive   use;     "speculative."— Appeal    of    Bronx 
Parkway    Commission,   760. 
^=>I49  (N.Y.Sup.)  Award  of  commissioners  of 
appraisal  In  reporting  value  contrary  to  testi- 
mony   of    experts   not    erroneous.— Appeal   of 
Bronx  Parkway  Commission,  760. 
«cs>150  (N.Y.S1IP.)  $129,000  for  land  condemn- 
ed by  Parkway  Commission  not  excessive.— Ap- 
peal of  Bronx  Parkway  Commission,  760. 

CD)  Persona  Bntltled  and  Payment. 

^=»I58  (N.Y.)  Commissioners  of  appraisal  not 
authorized  to  prescribe  method  of  division  be- 
tween landowners.— In  re  Old  Kingsbridge  Road 
in  City  of  New  York,  127  N.  B.  476,  2&  N.  Y. 
30. 

m.  PR0CEEBIN08  TO  TAKE  PROP* 
ERTT  ANB  ASSESS  COM- 
PENSATION. 

^=5>233  (N.Y.8up.)  Commissioners  of  apprais- 
al not  limited  in  award  to  testimony  of  experts. 
—Appeal  of  Bronx  Parkway  Commission,  760. 
€=>237(4)  (N.Y.)  Award  of  damages  for 
change  of  street  grade  may  be  confirmed  by 
board,  members  of  which  are  selected  by  mu- 
nicipality.—People  ex  rel.  Crane  v.  Hahlo,  127 
N.  E.  402,  228  N.  Y.  809. 
^=s»238(6)  (N.Y.8up.)  Intendments  favor  re- 
port of  commissioners  of  appraisal<r-Appeal  of 
Bronx  Parkway  Commission,  760. 

Errors  as  to  evidence  by  appraisal  commis- 
sioners no  ground  for  reversal  of  award.— Id. 
^=9243(2)  (N.Y.8up.)  Adjudication  of  faUure 
to  establish  property  right  Mid-  res  judicata  in 
injunction.— New  York  Dock  Co.  v.  Slinn- 
O'Rourke  Co.,  122. 

<d=»247(l)  (Pi.Y.)  Interest  on  award  as  pen- 
alty for  noncompliance  with  statute  determined 
by  law  in  force  when  default  occurs.— People 
ex  rel.  Wallaston  Realty  Co.  v.  Craig,  127  N. 
B.  591,  229  N.  Y.  23. 

Successor  in  interest  held  not  entitled  to  in- 
terest as  unknown  owner.— Id, 
C=s>264  (N.Y.)  Confirmation  of  award  of  dam- 
ages for  change  of  street  grade  by  board  of 
revision  of  assessments  bars  review  by  certio- 
rari.—People  ex  rel.  Crane  v.  Hahlo,  127  N.  E. 
402,  228  N.  Y.  309. 

<&s=>265(l)'(N.Y.8iip.)  Landowners  entitled  to 
trial  costs  in  proceeding  before  commissioner  of 
condemnation.— In  re  Williams,  267. 

EQUITY. 

See  Conversion;  Discovery;  Injunction;  Mar- 
shaling Assets  and  Securities:  Partition; 
Reformation  of  Instruments;  Specific  Per- 
formance ;   Trusts. 
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I.   JimiSDIOTIOir,  FBIKOXPUSS,  AH]> 
MAXIMS. 

<A)    Xature,    Gronndn.    Subjects,    anA    Bk- 
tent  of  Jurtadlctloa  In   Qcneral. 

«=»39(l)  (N.Y.SUP.)  Court  of  equity  finally 
determines  risbts  of  parties. — ^Trustees  of 
Presbytery  of  New  York  v.  Westminster  Pres- 
byterian Church  of  West  Twenty-Third  St., 
705. 

n.   LACHES    AND    STALE    DEMANDS. 

<S=>87(I)  (N.Y.Sup.)  Six-year  limiUtion  is  no 
defense  to  an  action  in  equity.— Coyne  v.  Town 
of   Greenburgb,   230. 


ESTATES. 

See  Descent  and  Distribution  ;  Dower ;  Execu- 
tors and  Administrators;  Perpetuities;  Re- 
versions;  Wills. 

EVIDENCE. 

See  Criminal  Law,  $=>366-535;    Depositions; 

Discovery ;    Witnesses, 
For  evidence  as  to  particular  facte  or  isfves 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

AppeaL 

I.  JVDICIAI.  NOTICE. 

«S=>5(I)  (N.Y.Mmi.Ct.)  Judicial  nottce  of  all 
matters  of  general  knowledge.— Seventy-Eighth 
Street  &  Broadway  Co.  v.  Rosenbaum,  506. 
<&=>5(2)  (N.Y.Mun.Ct.)  Fact  of  shortage  of 
housing  facilities  judicially  known.— Seventy- 
Eighth  Street  &  Broadway  Co.  v.  Rosenbaum, 
505. 

^=9 14  (N.Y.)  Judicial  notice  that  removal  of 
refuse  from  homes  will  promote  sanitanr  con- 
ditions.—Lyman  V.  Village  of  Potsdam,  127  N. 
E.  312,  228  N.  Y.  398. 

<e=>20(2)  (N.Y.)  Court  cannot  know  whether 
interchange  of  freight  traffic  could  be  done  else- 
where.—Ball  V.  New  York  Cent  R.  Co.,  127 
N.  E.  493,  229  N.  Y.  33. 

^=»32  (N.Y.)  Judicial  notice  taken  of  ordinance 
of  city  in  which  case  tried.— Greenberg  v. 
Schlanger,  127  N.  E.  896,  229  N.  Y.  120. 

II.  PRESTJMPTIONS. 

«=»77(l)  (N.Y.Siip.)  The  rule  and  duty  to  in- 
struct as  to  effect  of  failure  to  call  witness  by 
party  having  control  over  witness  stated. — 
Porlman  v.  Shanck,  767. 

Applicability  of  rule  as  to  failure  to  call  wit- 
ness dependent  on  quantum  of  evidence  pro- 
duced.— Id. 

Rule  as  to  failure  to  call  witness  applicable 
only  to  witnesses  within  court's  jurisdiction. 
—Id. 

^=^83(1)  (N.Y.Sup.)  Certificate  of  examiners  in 
lunacy  presumed  regular.— Reade  v.  Halpin,  45. 
^=s>89  (N.Y.Sur.)  Presumption  of  fair  dealing 
from  long  acquiescence  in  administration. — In 
re  Early*s  Estate,  537. 


IV.  BELEVANCT,  KATERIAUTT.  AND 

COMPETEKCT  IN  GENEBAI.. 
(A)  Facta  In  Tniiae  and  Relevant  to  laanea. 

^=>II3(8)  (N.Y.Sup.)  Price  received  for  goods 
by  defendant  admissible  on  question  of  value.— 
Flinn  v.  Springsteel,  17. 

(C)   Similar   Facta   and   Tranaaetlona. 

<&=»I29(6)  (N.Y.Sup.)  That  other  skins  than 
those  complained  of  dressed  at  same  time  were 
satisfactory  held  admissible.— H.  F.  Bindseil  & 
Son  V.  Aaron  littman  &  Co.,  176. 

(B)  Compctencjr. 

^=9146  (N.Y.Sup.)  Speaker  over  telephone 
identifiable  \fy  voice  and  discussion  of  personal 
affairs.— Woodruff  v.  Benesch,  880. 
€=s>l55(8)  (N.Y .Sup.)  Reply  to  letter  admitted 
in  evidence  held  admissible.— Jacob  son  v.  Sil- 
berstein,  150. 

V.  BEST  AND  SECOND  ABT  EVIDENCE. 

<cs>l81  (N.Y .Sup.)  Parol  proof  of  street  rail- 
way's rule  inadmissible  in  absence  of  founda- 
tion.—Longacre  V.  Yonkers  R.  Co.,  373. 

VII.   ADMISSIONS. 
(E)  Proof  an4  Bffeet. 

«s»265(l)  (N.Y.Sar.>  Uncorroborated  rerbal 
admissions,  after  great  lapse  of  time,  have  little 
force.— In  re  Wetterau,  521. 

X.  DOCVMENTABT  EVIDENCE.  ^ 

(D)    Produetfton,  A«tlienUeatfton»    and    Ef^ 
feet. 

«s>376(8)  <N.Y.Snp.)  Account  books  not  ad- 
missible as  memoranda,  without  proof  of  clerks 
making  entries.— Shmargon  v.  Rosenstein,  843. 
Books  kept  by  several  clerks  not  admissible 
as  ''shop  books"  until  available  testimony  by 
clerks  was  exhausted.— Id. 

XI.   PABOL  OB  EXTBINSIC  EVI- 
DENCE AFFECTINO  WBITINGS. 

(A)  ContradletinflT,  Varyinv,  or  Adding  tf» 
Terms    of    written    Inatmnient. 

<S=3>4i9(ll)  <N.Y.Sup.)  Consideration  for  mod- 
ification of  written  agreement  hM  not  inadmis- 
sible as  varying  contract — Nahoum  v.  Slocum, 
Avram  &  Slocum  Trading  Co.,  318. 

(C)  Separate   or   Sal»RenLnen-t    Oral    Affree- 

naent. 

^=s>442(l)  (N.Y.Snp.)  Supplementary  parol 
agreement  does  not  vary  terms  of  incomplete 
written  contract.— Nahoum  v.  Slocum,  Avram  & 
Slocum  Trading  Co.,  318. 

<©=>444(6)  (N.Y.Sup.)  l^roof  that  notes  were 
conditionally  delivered  admissible.- Title  Guar- 
antee &  Trust  Co.  V.  Pam,  824. 

(D)  Conatrnctlon   or   Application  of   Lan- 

iraaxe  of  Written  Instrvment. 

<g=>448  (N.Y.Sup.)  Parol  evidence  admissible 
to  establish  meaning  ot  written  contract- 
Tobias  V.  Lynch,  643. 
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(Jd)  iiliowlnv    Uiseharve    or    FerfaniMuic« 
of  Obllsatloa. 

^s»467  (N.Y.8up.)  Parol  consent  to  sublet  held 
not  inadmiBflible  as  varying  written  lease  pro- 
viding for  written  consent.— Harris  ▼.  Qoldbergi 
262. 

Xm.  EVIDENCE  AT  FOBMEB  TBIAI< 
OB  IK  OTHER  PROOEEBIHO. 

^s>576  (N.Y.8ap.)  Testimony  of  deceased  wit- 
ness on  former  trial  admissible.— Longacre  v. 
Yonkers  R.  Co.,  373. 

^==>58l  (N.Y.Sup.)  Showing  of  absence  of 
former  witness  irom  state  insufficient  to  justify 
reading  testimony.—Longacre  v.  Tonkers  B. 
Co.,  373. 

XIV.  WEIGHT   AKD    SUI^CIEirOT. 

^=»586(1)  (N.Y.Ct.CI.)  Evidence  that  witness 
did  not  see  object  is  negative  testimonj.— 
Fraser  v.  State,  491. 

<g=»586(3,4)  (N.Y.CtCI.)  Negative  testimony 
insufficient  to  sustain  burden,  when  opposed  to 
positive  evidence.— Fraser  v.  State,  491. 
^=s>588  (N.Y.SiniO  Verdict  against  passenger, 
injured  when  adjustable  seat  collapsed,  held  not 
contrary  to  physical  facts.— Slomka  v.  Nassau 
Electric  R.  Oo.,  156. 

EXECUTION. 

XI.  EXEOtmON  AGAINST  THE 
PERSON. 

^=»425  (N.Y^up.)  Order  amending  judgment 
by  directing  body  execution  erroneous,  in  ab- 
sence of  notice  in  summons  and  verification  of 
complaint.— Barud  v.  Secular,  693. 

EXECUTIVE  POWER. 

Sm  Oonstitutional  Law,  «saT9~S0. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Descent  and  Distribution ;    Wills. 

n.   APPOINTMENT,    QVAItlFICATION, 

AND  TENiratE. 

^=a»l8  (N.Y.Siir.)  "Incompetency,"  disqualify- 
int[  administrator,  need  not  warrant  a  general 
adjudication  of  mcon^>et^ncy.— In  re  Phyfe'a 
Estate,  729. 

tV.  COLLECTION  AND  MANAGEMENT 
OF  ESTATE. 
(A)  In  General. 
«=s>85<l)  (N.Y.8ur.)  Purpose  of  discovery  not 
to  secure  information  about  chose  in  action  be- 
longing to  deceased.— In  re  Denham's  Estate, 
90. 

Discovery  in  probate  court  not  used  to  dis- 
cover evidence  to  be '  used  in  another  action. 
-Id. 

e=»85(6)  (N.Y.Sur.)  Wihen  proceeding  for  re- 
covery of  assets  may  proceed  as  an  examina- 
tion only  stated.— In  re  Keilly's  Estate,  221. 
«=»I09(2)  (N.Y.Sur.)  Amount  of  funeral  ex- 
penses held  not  so  large  as  to  reouif®  inter- 
ference by  surrogate.— In  re  KingBtop's  Batate, 


€=»122(2)  (N.Y.8lfp.)  Temporiiry  administra- 
tor cannot  withhold  cash  assets  pending  his  ac- 
counting.—In  re  Hurley's  Estate,  737. 

VI.  ALLOWANCE  A1^  PATVENT   OF 
CLAIMS. 
(A)  lilabllitlM  of  Batnte. 

^s»210  (N.Y.So.r.)  Contract  to  devise  property 
may  be  enforced,  if  certain  and  definite.— In  re 
Wetterau,  521. 

($=s>22t(4)  (N.Y.8ur.)  Stepchildrens'  claims 
against  estate,  withheld  for  three  years,  will 
be  carefully  scmtiniied.— In  re  Kingston's  Es- 
tate, 628. 

<S=>22I(7>  (N.Y.Sur.)  Contract  to  devise  prop- 
erty may  be  established  by  a  fair  preponderance 
of  evidence.— In  re  Wetteirau,  521. 

Evidence    held   not    to    establish   executor's 
claims  against  estate.- Id. 

Vn.  DISTBIBUTION  OF  ESTAOTE. 

^=9289  (N.Y.Sup.)  Amount  directed  to  be  paid 
for  masses  nor  legacy,  but  expense.— In  re  Dwy- 
er,  64. 

^I.   ACCOUNTING  AND  SETTLEMENT. 
CA)   Dvtjr  to  Accovnt. 

^=9465  (N.Y.Sur.)  Executor  held,  not  account- 
able for  rents  collected.— In  re  Kingston's  Es- 
tate, 528. 

(B)    Statins^    SettllniTf    Openfftiry    and    Re- 
vleiv. 

<S=»504(7)  (N.Y.Sur.)  In  accounting  by  ad- 
ministratrix, bill  of  particulars  as  to  marriage 
will  be  denied'.— In  re  Seymour's  Estate,  726. 
<$=»506(3)  (N.Y.$ur.)  Executor's  account  sur- 
charged with  items  for  medical  services  and 
nursing. — ^In  re  Kingston's  Estate,  528. 
^s>5l4  (N.Y.Sur.)  Prior  accounting  not  con- 
clusive as  to  matter  not  adjudicated.— In  re 
Schaefer's  Estate,  732. 

Xn.  FOBBIGN  ANB  ANCILLARY  AB- 
MINISTBATION. 

^=9526  (N.Y.Sup.)  Foreign  executrix  can  com- 
pel accounting  without  ancillary  administration. 
—In  re  Nedham's  Estate,  415. 

FACTORS. 

See  Brokers. 

^=>6  (N.Y.Sup.)  Slight  breach  heid  not  ground 
for  rescission  of  entire  contract  to  sell  on  com- 
mission.- Alden  Coal  Mining  Co.  v.  C.  L.  Amos 
Coal  Co.,  819. 

Whether  parties  agreed  as  to  extenaion  of 
contract  *eW'for  Jury.— Id. 
^=>32  (N.Y.8up.)  Need  not  account  until  sales 
are   made.— Alaen   Ck>al   Mining   Co.   v.   C,   L. 
Amos  Coal  Co.,  819. 

FALSE  IMPRISONMENT. 

X.   CIVIL  LIABILTTT. 

(A)  Acta  ConHtltnttnar  False  ImprUoaiaent 
and  litabtlitT  Therefor. 

«=»7(l)  (N.Y.)  Arrest  for  Uking  from  railway 
car  package  left  by  another  passenger  justified. 
— Foulke  V.  New  York  Consol.  R.  Co.,  127  N« 
B.  237,  228  N.  Y.  269. 
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FELLOW  SERVANTS. 

See  Master  and  Servant,  ^=>100. 

FrNDING  LOST  GOODS. 

^=»l  (N.Y.)  Parcel  left  on  subway  car  not 'lost 
property."— Foulke  v.  New  York  ConsoL  R. 
Co.,  127  N.  E.  237,  228  N.  Y.  269. 

FIXTURES. 

«=»27(l)  <N.Y.)  Conditional  sales  contract  may 
provide  that  chattel  shall  remain  personal  prop- 
erty, although  annexed  to  realty.— De  Bevoise 
V.  Maple  Ave.  Const  Co.,  127  N.  E.  487,  228  N. 
Y.  496. 

Test  as  to  what  constitutes  fixtures  in  a 
conditional  sales  contract  stated. — Id. 

Whether  bookcases  and  similar  furniture 
were  fixtures  held  not  capable  of  determination 
by  condition  of  realty  after  removal.— Id. 

FOOD. 

^=»l  (N.Y.8lip.)  Classification  of  candy  as 
vegetable  by  Sanitary  Code  not  unreasonable.-* 
People  V.  Henry  Maillard,  Inc.,  547. 

Provision  of  Sanitary  Code  prohibiting  sale 
of  improper  food  within  police  power.— Id. 
«=»23  (N.Y.Sup.)  Violations  of  Sanitary  Code 
punishable  by  more  than  10  days'  imprisonment 
and  $10  fine.— People  v.  Henry  Maillard,  Inc., 
547. 

^s»25.  (N.Y.Sup.)  Manufacturer  of  cake  con- 
taining foreign  substance  liable  for  personal 
injury.— Chy sky  v.  Drake  Bros.  Co.,  459. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «p668-672. 

FRAUD. 

See  Frandfl,  Statute  ol;    FraadnleBt  Oonyey* 
ances. 

n.  ACTIONS. 

(A)   Rlffhis  of  Action  and  Defeniiea. 

«=s>36  (N.Y.8up.)  That  defendanU  entitled  to 
commission  and  reimbursement  held  not  a  de- 
fense.—Gruas  V.  Fortoul  Filni  Corporation,  28. 

FRAUDS,  STATUTE  OF. 

TXI.   SAI<ES   OF   GOODS. 
(A)   Contracts  Within  Statnte. 

^s»83  (N.Y.Siip.)  Applies  to  contract  for  sale 
of  standard  article  yet  to  be  manufactured.— 
Pearlberg  v.  Levisohn,  616. 

Vni.   REQUISITES  ANP  SUFFICIENOT 
OF  WRITING. 

<S=s>l02  (N.Y.Sitp.)  Agent's  authority  to  sign 
contract  or  lease  for  more  than  one  year  need 
not  be  in  Writing.— Delk  Realty  Corporation  v. 
Rubin,  786. 

Letter  from  landlord's  agent  held  a  sufficient 
written  memorandum  of  lease. — Id. 
<s:>107(l)    (N.Y.Sup.)  Land  contract  held  not 
insufficient,  as  failing  to  disclose  which  party 
was  vendor.— Tobias  v.  Lyndi,  643. 


^sol07(l)  (N.Y.8iip.)  Memorandum  ^t  sale 
held  not  sufficient  as  to  the  parties. — Schwartz 
V.  Vigden,  907. 

«=8>I07<2)  (N.Y.Sup.)  Land  contract  must 
contain  names  of  both  vendor  and  purchaser.— 
Tobias  v.  Lynch,  643. 

^=s>  113(1)  (N.Y .Sup.)  Memorandum  not  stat- 
ing terms  or  time  of  delivery  held  snfficient. — 
Pearlberg  v.  Levisohn,  615. 
^s:9n3(i)  (N.Y.Sup.)  Memorandum  must  in- 
elude  all  terms  of  contract.— Tobias  v.  Lynch, 
643. 

^;:^l  13(3)  (N.Y.Sup.)  Memorandum  of  land 
contract,  not  fixing  time  for  closing  of  deal, 
held  sufficient.— Tobias  v.  Lynch,  643. 
€s>!l5(2)  (N.Y.Sup.)  Printed  name  of  seller, 
adopted  as  signature,  is  sufficient  "signing."— 
Pearlberg  v.  Levisohn,  615. 
^==>il5(5)  (N.Y.Sup.)  Memorandum  may  be 
signed  on  any  part  of  paper.— Pearlberg  v. 
Levisohn,  615. 

<&=:>  118(2)  (N.Y.CItyCt.)  Memoranda  of  sale 
••terms  as  had"  not  within  statute.— Kronf eld  v. 
Natelson,  477. 

IX.  OPERATION  AHB  EFFECT  OF 

STATUTE. 

^S9l39(2)  (N.Y.Sup.)  Oonsnmmated  oral 
agreement  to  carry  insurance  in  favor  of 
wife  held  not  within  statute.— Lyons  v.  Knights 
of  Maccabees  of  the  World,  212. 

X.  PLEADING,  EVIDENCE.  TBIAI^ 

AND   REVIEW. 

^=:>  152(1)  (N.Y.Sup.)  Need  not  be  pleaded, 
when  complaint  alleges  contract  valid  under 
statute. — Pearlberg  v.  Levisohn,  615. 
^=»I58(3)  (N.Y.Sttp.)  Term  of  contract  omit- 
ted from  writing  eannot  be  supplied  by  parol. 
— Buff-Merz  v.  Ratkowsky,  16^. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND  TRANSACTIONS 

INVAI.ID. 

(F)   ConllAentlal    Relations    of    Parties. 

^ss>\04{2)  (N.Y.Sup.)  Conveyance  to  third 
party  without  consideration  to  defeat  rights 
of  parchaser  is  fraud.— Granoff  t.  Korpus,  136. 

GAS. 

^=:>6  (N.Y.Sup.)  Grant  for  use  of  streets  is  « 
contract.— Village  of  Warsaw  v.  Pavilion  Nat- 
ural Gas  Co.,  73. 

<®=s>14(l)  (N.Y.Sup.)  Company  can  increase 
rates,  after  30  days'  notice,  without  approval 
of  commission.— Public  Service  Commission, 
Second  Dist..  v.  Pavilion  Natural  Gas  Co.,  56. 
^=:>i4(i)  (N.Y.Sup.)  Franchise  regulating  rates 
may  be  modified  by  statute.— Village  of  Warsaw 
y.  Pavilion  Naturid  Gas  Co.,  73. 

Company  cannot  modify  franchise  rates  be- 
fore action  by  state. — Id. 

^=»I4(2)  (N.Y.Sup.)  Authority  to  increase  rates 
after  notice  to  commission  not  limited  by  fran- 
chise-Public Service  Commission,  '  Second 
Dist,  V.  Pavilion  Natural  Gas  Co.,  55. 

Legislature  can  authorize  gas  company  to  in- 
crease rates  notwithstanding  franchise.— Id« 
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GUARANTY. 


See  Indemnity 


n. 


GUARDIAN  AND  WARD. 

APPOINTBIEKT,    QtTAIiiriOATlOlf, 
AND  TENURE  OF  GUARDIAN. 

^  »I3(4)  (N.Y.Sur.)  Grandmother  and  annt  of 
infant  appointed  guardians  on  conditiona.— In 
re  Vance's  Ouardianahip,  95. 

HABEAS  CORPUS. 

X.  NATURE  AND  GROUNDS  OF 
REMEDY. 

^=>3  (N.Y.8up.)  Prisoner'a  imbecility  cannot 
be  urged  for  first  time  on  habeas  corpus  as  de- 
priving trial  court  of  jujisdiction.— People  ex 
rel.  Casaidy  v.  Lawes,  545. 
^=>I3  (N.Y.)  Court  in  which  indictments  were 
found  and  having  jurisdiction  must  first  deter- 
mine validity.— People  ex  rel  Childs  v.  Knott, 
127  N.  E.  329. 

n.  JURISDICTION.   PROCEEDINGS.. 
AND   REXIEF. 

«=»93  (N.Y.Sup.)  Court  cannot  direct  father 
to  make  money  pcoTision  for  child  in  custody 
of  mother.— People  ex  rel.  Prior  ▼.  Prior,  677. 
^s>99(3)  (N.Y.Sup.)  Child's  costody  not  award- 
ed to  stranger  merely  for  betterment  of  child's 
welfare.— People  ex  rcL  Lentino  v.  Feser,  407. 
<e=»99(7)  (N.Y.Snp.)  Paper  signed  by  parent  on 
mtsrepreaentatioDS,  of  no  effect  regarding  right 
of  custody  of  child.— People  ex  rel.  Lentino  v. 
Feser,  407. 

HARMLESS  ERROR. 

See  Appeal*  «s»108d^l0e7. 


HIGHWAYS. 

XL  RIGHWAT  DISTRICTS  AND 
OFFICERS. 

«=s>95(l)  (N.Y .Sup.)  Local  authorities  are 
mere  agents  of  the  state.— Coyne  v.  Town  of 
Greenbnrgh,  230. 

m.  CONSTRUCTION,  IMPROVE- 
MENT, AND  REP  Am. 

^=s>M3(4)  (N.Y.S«p.>  Town,  delivering  bonds 
to  avenue  extension  con&missioners,  was  not  lia- 
ble to  contractors.— Coyne  v.  Town  of  Green- 
burgh,  230. 

TowD  not  liable  to  contractor's  assignee,  who 
knew  that  commissioners  had  misapplied  town 
bonds.— Id. 

^S9ll3(5)  (N.Y.)  State  highway  contractor's 
bond  for  payment  of  wages  held  not  to  give 
cause  of  action  to  unpaid  employ^.— Fosm ire  v. 
National   Surety  Co.,   127  N.   E,  472,  229  N. 

r.  44. 

182  N.Y.S.-62 


HOMICIDE. 

VXX.  EVIDIBNCS. 

(B)  AdmtMiblUtr  in  General. 

^=:>  163(1)  (N.Y.Sup.)  Indecent  assaidt  on  ac- 
cused raised  no  issue  as  to  character  of  de- 
ceased.—People  y.  Wansker,  782. 

Declarations  of  decedent  not  evidence  of 
character  of  defendant— Id. 

Defendant,  testifyini^  that  she  shot  deceased 
in  defense  of  her  chastity,  did  not  put  her  char- 
acter in  issue.— Id. 

^=»192  (N.Y.Sup.)  When  character  of  deceas- 
ed has  been  proved,  defendant's  character  ad- 
missible.—People  T.  Wansker,  782. 


HUSBAND  AND  WIFE. 

See  Divorce;   Dower;  Marriage. 

I.  MUTUAL  RIGHTS,  DUTIES.  AND 
IXARXLITXES. 

^=»19(f3)  (N.Y.Sup.)  Wife  presumed  to  act 
as  agent  lor  husband  in  contracting  for  repairs.. 
— C.  A.  Brandt  Co.  v.  Engelhardt,  618. 

Agency  of  wife  in  purchasing  necessaries  is 
presumptive  only.— Id. 

Husband's  testimony  that  he  furnished  wife 
money  does  not  rebut  presumption  of  agency 
in  t>urchasing  necessaries.— Id. 

Presumption  of  agency  of  wife  In  purchasing 
necessaries  Md  not  rebutted,  and  newly  dis* 
covered  evidence  not  shown. — Id. 
#B»I9(I4)  (N.Y^up.)  Porch  and  window  awn-> 
ings  are  "necessaries."— C.  A.  Brandt  Co.  v. 
Bngelhardt.  618. 

m.  CONTS7ANCES,  CONTRACTS,  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND   AND   WIFE. 

C=»47(l)  (N.Y.Siip.)  Husband's  deed  to  wife- 
held  to  have  been  delivered.— Schell  t.  SchelL. 
628. 

V.   WIFE'S   SEPARATE  ESTATE. 
(B>  Rivbta  and   I<labtlttle«  of   Hii»baiid. 

«S9 138(3)  (N.Y.Sup.)  Husband  held  to  have^ 
no  power  to  make  check  for  purchase  of  prop- 
erty in  wife's  name.— Macher  v.  Gruber,  779. 


IMPROVEMENTS. 

See  Municipal  Corporatioii*,  «=9273-402. 

INDEMNITY. 

^=»3  (N.Y.Sup.)  Waiver  of  claim  for  improper 
packing  is  consideraction.— Rosco  Trading  Co. 
V.  W.  M.  Pringle  &  Co.,  290. 
^=»9(l)  (N.Y.Sup.)  Contract  held  to  indemni- 
fy only  against  legal  claim. — Rosco  Trading  Co. 
V.  W.  M.  Pringle  &  Co»  290. 
^=s>\5{7)  (N.Y.Sup.)  Evidence  held  not  to 
show  legal  damages  to  indemnitee.— Rosco 
Trading  Co.  v.  W.  M.  Pringle  &  Co.,  290. 
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INFANTS. 

S«v  Guardian  and  WaiM. 

Vn.  ACTIOKS. 

«si79  (N.Y.Sup.)  Motion,  after  yerdict,  for  a 
nunc  pro  tunc  order  appointing  guardian  ad  li- 
tem for  infant  defendant,,  denied.— Starr  ▼. 
MacNamara,  746. 

(@=»80(l)  (N.Y.Sup.)  Infant  defendant  allowed 
to  apply  for  appointment  of  guardian  ad  litem 
after  denial  of  motion  for  nunc  pro  tunc  order 
after  verdict.— Starr  v.  MacNamara,  746. 

INJUNCTION. 

I.  NATUBE  AMD  OROmTDS  ut  OEN- 

ERAIi. 

(B)   Ground M   of   Relief. 

0=9l6  (N.YjSup.)  Remedy  at  law  must  be 
adequate  to  deprive  party  of  relief.— Wickwire 
V.  Warner,  166. 

^=:»24  (N.Y.Sup.)  Not  to  be  granted,  where 
contrary  to  public  interest.— Kubel  Bros.  v. 
Dumont  Coal  &  Ice  Co.,  204. 

H.   BVBJECTB   OF  PROTECTION  ANB 
RELIEF. 

(A)  Actions  and  Other  Learnl  Proceedlngrii. 

<8=»26(6)  (N.Y.8up.)  Will  not  lie  agajnst 
maintenance  of  actions,  where  any  available  de« 
fense  can  be  set  up  therein.— Union  Ferry  Co. 
of  New  York  and  Brooklyn  v.  Fairchild,  125. 

(B)  Propertjr,    Conveynaoesy    and    Inonia- 

branoes. 

^=>4I    (N.Y.8up.)  Equity  may  protect   maker 
of  promissory  note  from  risk  of  its  passing  into 
hands   of    bona   dde   purchaser.— Wickwire   ▼. 
Warner,  165. 
Remedy  at  law  held  inadeqnate.— Id. 

(C>  Contracts. 
^=»58  (N.Y.Sup.)  Restrictive     covenants     not 
enforced  by  equity,  if  contrary  to  public  poli- 
cy or  interest— Rubel  Bros.  v.  Dumont  Coal  & 
Ice  Co..  204. 

(e=»62(l)  (N^Y.Sup.)  CovenaJDU  as  to  use  of 
land  ijot  to  be  enforced,  where  contrary  to  pub- 
lic policy.— Rubel  Bros.  v.  Dumont  Coal  &  Ice 
Co.   204. 

€=^62(3)  (N.Y.Sup.)  Plaintiif,  violating  build- 
ing restriction  cannot  sanction  its  violation  by 
defendant.— Nebeling  v.  Molitor,  751. 

(D)   Corporate  Frnnclilses,  Managrement, 
and   D«ailna>«* 

^=;>65  (N.Y.Sup.)  Injury  to  street  railway 
company  by  maintenance  of  bus  lines  by  city 
held  to  authorize  injunction.— Brooklyn  City 
R.  Co,  V.  Whalen,  283. 

<G)  Personal   Rights  and   Duties. 

^=»96  (N.Y.Sup.)  Use  of  portrait  in  designing 
poster  violation  of  rights,  which  may  be  en- 
joined.—Loft  us  V.  Greenwich  Lithographing 
Co.,  428. 

^=»IOI(l)  (N.Y.Sap.)  Combination  to  prevent 
newsdealers  from  selling  particular  paper  en- 
joined.—Finnegan  V.  Butler,  671. 


m.  ACTiomi  FOB  nrjuHcmoirs. 

^=9 1 18(3)  (N.Y.Sup.)  Conversion  of  note  and 
diversion  to  improper  use  sufficiently  allesed^ 
—Wickwire  v.  Warner,  165. 
«=»128  (N.Y^up.)  Finding  that  designer  of  a 
poster  did  not  copy  photograph  of  plaintiff  con- 
trary to  evidence.— Loftufl  v.  Greenwich  litho- 
graphing Co.,  428. 

tV.   PREI.IMINART  AND  INTERI.6GII- 

TORT  XNJVNCTION8. 
(A)   Gronnds  and  Proeeedfave  to  Proeare. 

^=9 1 35  (N.Y.Sup.)  Granting  of  temporary  in- 
junction discretionary.— Finnegan  v.  Butler, 
671. 

^=;>I37(4)  (N.Y.Sup.)  For  injunction  pendente 
lite,  right  must  be  clear  and  free  from  doubt. — 
New  lork  Dock  Co.  ▼.  Flinn-O'Rourke  Co., 
122. 

<@=»I45  (N.Y.Sup.)  Prima  facie  case  necessary 
for  issuance  of  temporary  injunction.— Finne- 
gan  v.  Butier,  671. 

Facts  held  to  establish  prima  fade  case  of 
combination  to  injure  plaintifit  in  his  business. 

INNKEEPERS. 

^S9\5  (N.Y^up.)  Lodging  persons  in  tenement 
for  less  than  week  held  to  constitute  violation 
of  Tenement  Hous^  Law.— Saportas  v.  Uayeck, 
295. 

INSTRUCTIONS. 


See  Ttial,  «a»211>266. 

INSURANCE. 

I*   CONTROI.  AND  REOUUkTION  m 
GENERAI*. 

€=»2  (N.Y.)  Fidelity  bond  is  "contract  or  poli- 
cy of  insurance."— First  Nat.  Bank  v.  National 
Surety  Co..  127  N.  E.  478.  228  N.  Y.  469. 

in.  INSURANOB    AGENTS    AND 
BROKERS. 

(A)  Ageney  for  Insurer. 

^=3»79  (N.Y.)  Assi^rnee  of  fire  policy  heid  not 
entit^d  to  notice  of  change  of  insurer's  aaents. 
— Greentaner  v.  Connecticut  Fire  Tns.  Co.  of 
Hartford,  Conn.,  127  N.  K.  249,  228  N.  T.  388. 

(B)   AireAcy    tor   Applicant   or   Inenred. 

^=s>l03  (N.Y.Sup.)  Evidence  held  not  to  ahow 
brokers*  failure  to  notify  of  inability  to  pro- 
cure.—Orsel  V.  Goldstein,  147. 
«=>I04  (N.Y.Sup.)  Forwarding  agent  Jield  not 
required  by  contract  to  insure  against  war 
risks.- Lambert  v.  F.  Wm.  Oertaen  Co.,  687. 

V.   THE   CONTRACT   IN  GENERAI.. 

(A)  Ifntnre,  ReqalsfCes.  nnd  Validity. 

e=»l36(4)  (N.Y .Sup.)  Provision  that  insured 
be  in  "sound  health  upon  date  of  policy"  does 
not  refer  to  chronic  sickness.— Chinery  v.  Met- 
ropolitan Life  Ins.  Co.,  555. 
€=»i4l(l)  (N.Y.Sup.)  Incontestability  clause 
prevents  setting  up  nonperformance  of  condi- 
tion precedent— Chinery  v.  Metropolitan  Life 
Ins.  Co.,  555. 
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<S3»I4I(2)  (N.y.8u|i.)  OoBdiHon  m  to  sound 
health  at  date  of  policy  may  be  waived  hf  ac^ 
ceptance  of  first  preniium.--ChlxiSfpy  xr.  Mifetro- 
polltan  life  Ins.  Co.,  555. 

CB)   Constractl«n  and  Qp«ratlon« 

4$s»  146(3)  (N.Y.8up.)  Policy  prondins  for  a 
forfeiture  must  be  clear  and  unambifuous. — 
Zivitz  ▼.  Maryland  Casaalty  Co.,  321. 

IX.  AVOIBANCB     OF      POLICT     FOR 

If  I8&£PBI»ENTATIOM,  FRAUD, 
OR    BREACH     OF    WARRAJITT 
OR  CONDITION. 
(G>   Mnttera  Relntlm«   to  PevM«  InMii*#d. 

^=»292  (N.Y.)  False  statement  as  to  medical 
attendance  in  apptication  for  health  insnrftnce 
*^W.  to  precinde  recovery  on  policy.— Staim- 
levich  y,  St.  Lawrence  life  Ass'n,  127  N.  B. 
315. 

X.  FORFBTIOTW.     or     POMCY     FOR 

BREACH  OF  FROBCISfiORT  WAR- 
RANTY, COVENANT,  OB  CONDI- 
TION SirBSEQUENT. 

(B^  Matters   RelattA«  to    Property  or  In- 
terest lavured. 

(8ss>3l8  (N.Y.Sup.)  Burglary  policy  held  not 
invalidated  by  removal  of  iron  shutters  by  in- 
sured's landlord  -under  orders  of  maaioipal  au- 
thorities.—ZivitJ!  v.  Maryland  Casualty  Co.,  321. 
Insured  held  not  required  under  burglary  pol- 
icy to  give  notice  of  removal  of  iron  shutters 
by  insured's  landlord  under  orders  of  n^unicipal 
authorities.— Id. 

XI.  ESTOFPEIi,  WAIVER,  OR  AGREE- 

IIENTS    AFFECTING    RIGHT    TO 
AVOID  OR  FORFEIT  POUCT. 

^s>376(l>  (N.Y.)  Agenf  s  consent  to  assignment 
of  policy  held  not  to  estop  insurer.— Ore entaner 
V.  Connecticut  Fire  Ins.  Co.  of  Hartford,  Conn., 
127  N.  E.  249.  228  N.  Y.  388. 
(&=»379(4)  (N.Y.)  False  statement  as  to  medi- 
cal attendance  in  application  for  health  insur- 
ance held  to  preclude  recovery  on  policy,  not- 
^tbstanding  Knowledge  of  facts  by  soliciting 
agent.— Stanulevich  v.  St.  Lawrence  Life  Ass'n, 
127  N.  E.  315. 

^=»400  (N.Y.Sup.)  Incontestability  clause  pre- 
vents defense  of  fraud  or  misrepresentation. — 
Chinery  v.  Metropolitan  Life  Ins.  Co.,  555. 

Incontestability  clause  not  contrary  to  public 
policy.— Id. 

Xn.   RISKS  AND  CAUSES  OF  IiOSS. 

(B)  Accident   and    Health    Insurance. 

^=»45l(l)  (N.Y.)  Accident  policy  construed  to 
require  proof  that  injimes  were  caused  by 
burning  of  building. — Kreiss  v.  ^tna  Life  Ins. 
Co.,  127  N.  B.  481,  229  N.  Y.  54. 

Xm.   EXTENT  OF  LOSS  AND  I.IJI- 

BUilTT  OF  INStTRER. 
(B)  Insnrauee  of  Property  and  Titles. 

^=»504  (N.Y.Sup.)  Coinsurance  clause  unau- 
thorised by  new  standard  fire  poKcy.— Durham 
V.  Stnyvesant  Ins.  Co.  of  the  City  of  New 
York,  887. 


CO  <»a*i^attty    and    Indemnity    Insni*ance. 

^=s>5l4  (N.Y.Sup.)  Liability  of  indemnity  in- 
surer not  dependent  on  financial  condition  of 
insured.— Employers'  Liability  Assur.  Corpora- 
tion V.  International  Milk  Products  Co.,  S37. 

CB)   Accident  and  Healtli  Insurance. 

^=»527  (N.Y.I  (Company  and  taxicab  held  re- 
spectively a  common  carrier"  and  a  "public 
conveyance'*  within  accident  policy  providing 
for  double  indemnity  for  injury  while  in  or  on 
a  public  conveyance.— Anderson  v.  Fidelity  & 
casualty  Co.  of  New  York,  127  N.  E.  584,  228 
N.  Y.  475. 

XIV.     NOTICE  AND  PROOF  OF  I.088. 

«=»539(l)  (N.Y.)  Fidelity  bond  conptrued  as 
to  time  for  presentation  of  claim;  "liability"; 
"date  of  termination  of  surety's  liability.  — 
First  Nat.  Bank  v.  National  SuTSty  Co.,  127 
N.  E.  479,  228  N.  Y.  4(59. 

XVI.   RIGHT  TO  PROCEEDS.  ' 

^:=>583(2)  (N.Y.Sur.)  Payment  to  person 
deemed  entitled  by  insurer  does  not  invest 
payee  with  ownership  of  money.— In  re  Reilly's 
Estate,  221. 

Person  receiving  paymer.t  under  facility  of 
payment  clause  not  entitled  to  proceeds, 
though  she  paid  the  premiums.— Id. 

XVII.  PAYMENT   OR   DISCHARGE, 
CONTRIBITTION,  AND  SUB- 
ROGATION. 

^s=>60l  (N.Y.Sup.)  Part  of  money  paid  on  fire 
policy,  on  innocent  misstatement  that  it  was 
the  total  insurance,  recoverable.— Home  Ins. 
Co.  r.  Murphy,  668. 

Right  of  insurer  to  recover  of  owner  pay- 
ment on  policy  issued  to  owner  not  affected  by 
payment  being  to  mortgagee.— Id. 
^=»606(5)  (N.Y.Sap.)  Indemnity  insurer,  pav- 
ing judgment  against  insured,  entitled  to  sub- 
rogation.^Employers'  Liability  Assur.  Corpo- 
ration y.  International  Milk  Products  Co.,  337. 

XVIIL   ACTIONS   ON   POLICIES. 

«s»665(f)  (N.Y.)  Possession  of  fire  policy  by 
vendee  of  property  held  insufficient  to  show  as- 
signment.—Greentaner  V.  Connecticut  Fire  Ins. 
Co.  Of  Hartford,  Conn.,  127  N.  E.  249,  228  N. 
Y  388. 

^665(5)  (N.Y.)  Evidence  held  not  to  war- 
rant inference  that  injuries  of  insured  were 
caused  by  burning  of  building. — Kreiss  v.  Mtm 
Life  Ins.  Co.,  127  N.  E.  481,  229  N.  Y.  64. 

XX.  BnrrtrAi.  benefit  iNstmANcs. 

(B)  Denellelarles  and  Beneflts. 

€=3^770  (N.Y.Sup.)  Statute  permitting  change 
of  beneficiaries  could  not  impair  prior  con- 
tract.—Lyons  V.  Knights  of  Maccabees  of  the 
Worid,  212. 

^xs>783  (N.Y.Sup.)  Beneficiary  acquired  vested 
interest.— Lyons  v.  Knighta  of  Maccabees  of  the 
World,  212. 

<&=9797  (N.Y.Sup.)  Voluntary  payment  of  pre- 
miums by  third  person  gives  no  rights  to  pro- 


Digitized  by 


Google 


laMwmnQ9 


182  NEW  YORK  8XJPPUBMBNT 


080 


ceeda  ofpolicy.— Lyons  ▼.  Knights  of  Maccabees 

of  the  World,  212. 

Third  person,  paying  dues  and  assessments, 
can  claim  no  more  than  lien  upon  insurance 
money.— Id. 

JUDGES. 

I.   APPOINTMENT.      QUAI«IPICATION, 
ANB  TENURE. 

^=9 If  (N.Y.8up.)  Removal  of  justice  of  Mu- 
nicipal Court  of  City  of  New  York  within  ju- 
risdiction of  Appellate  Division.— In  re  Levy, 
792. 

JUDGMENT. 

See  Appeal;   Execution. 

For  judgments   in   particular   actions  or   pro- 
ceedings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal. 

rv.   BY  BEFAULT. 

(B)  Openlnar  or  SettlnsT  Aside  Default. 
^»I45<2)   (N.Y.SUP.)  Opening    of     plaintirs 
default,  in  absence  of  a  showine  of  existence  ot 
cause  of  action,  held  error.— Wood  &  Selick  T. 
Stark,  346. 

^=»I64  (N.Y.Sup.)  Order  opening  default  as  to 
one  defendant  held  improperly  to  set  aside 
judgment  of  dismissal  as  to  another  defendant 
—Fuller  V.  New  York,  N.  H.  &  H.  R.  Co.,  324. 
^=9167  (N.Y.Sup.)  Requiring  consent  to  refer- 
ence as  condition  of  opening  default  erroneous. 
— Glueck  V.  Tull,  392. 

i&=>l69  (N.Y.8up.)  Plaintiff  entitled  to  costs 
and  disbursements  on  opening  default— Glueck 
V.  Tull,  392. 

VI.   ON  TRIAX  OF  ISStTES. 

(C)  Conformity   to   Process.    Plead iusTSt 
Proofs,  and  Verdict   or  FlndluKs. 

^=;>253(l)  (N.Y.SUP.)  Plaintiffs  may  not  re- 
cover more  than  demanded  in  pleading. — Hof- 
fer  V.  Hooven-Owens-Rentscfaler  Co.,  633. 
^=9253(1)  (N.Y.Sup.)  For  sum  not  warranted 
by  proof  erroneous.— De  Corte  v.  Truchinsky, 
749. 

^=^255  (N.Y.Sup.)  (Covering  items  not  proven 
erroneous.— Richard  v.  P.  Frans  &  Co.,  882. 

Xm.  MERGER  ANB  BAR  OF  CAtTSES 
OF  ACTION   ANB  BEFENSES. 

<B)  Causes  of  Aotlom  and  Defenses  Merflr* 
ed,  Barred,  or  Concladed. 

«s>585(4)  (N.Y.Sup.).  Defendant  in  replevin 
not  required  to  avail  self  of  claim  of  title,  but 
may  maintain  later  action.~Budracco  t.  Na- 
tional Surety  Co.,  590. 


ceedings  for  relief  anixuit  eiiforcemait.r-Gou- 
ert  V.  Mechanics  ft  Metals  Nat  Bank  of  City 
of  New  York,  579. 

(B)  Persons  ConclndeA. 

«s»675(f)  (N.Y.8VP.)  Memhers  of  benefit  as- 
sociation bound  by  order  to  state  superintend- 
ent  to  take  possession  of  property.*^reople,  by 
Phillips  V.  Polish  Union  of  America,  269. 
^s=>7u7  (N.Y.8up.)  Conclusively  determines 
question  as  between  parties  only.— Gouert  r. 
Mechanics  &  Metals  Nat  Bank  of  City  of  New 
York,  579. 

(B)  ^ndvinents  tn  Partlcninr  Clasn«s  mt 
Actions   and   Proceedings. 

^=s>747(6)  (N.Y.Sup.)  Order  in  summary  ^pro- 
ceedings to  dispossess  conclusive  as  to  terms  of 
lease.— Sea  Gate  Hotel  Co.  v.  Nabmmacher, 
666. 

JUDICIAL  POWER. 

See  Constitutional  Law,  e=970. 


(O) 


Persons  Who  mar  Take  Advaataapo  of 
the  Bar. 


^=:»632  (N.Y.SUP.)  No  right  conferred  on  one 
not  party  to  action.«-6ouert  v.  Mechanics  & 
Metals  Nat.  Bank  of  City  of  New  York,  579. 

XIV.  CONCLUSIVENESS    OF    ADJUDI- 
CATION. 

(A)  Jndsrmeuts   Conelnsive  In  General. 

^=3»662  (N.Y.8up.)  Conclusiveness  and  effect 
-of  judgment  as  affected  by  pendency  of  pro- 


Sea  Trial  4s»315. 


JURY. 


LANDLORD  AND  TENANT. 

n.  X.EA8E8  AND   AOREEBCBNTS   IN 
GENERAL. 

(B)  Constrnetlon  and  Operation. 

^=:»44(l)  (N.Y.8up.)  Intent  of  covenant  must 
be  ascertained  from  lease  and  cireumstances.— 
Cohen  V.  Margolies,  442. 

ZV.  TERMS  FOR  TEARS. 
(A)  Nature  and  Bztent. 

e=>72  (N.Y.Snp.)  Lease  signed  by  lessees 
sufficient  to  specify  term  for  two  years. — ^Delk 
Healty  Corporation  v.  Bubin,  786. 

(B)   Asslarniaentt    Snbletttnar,    *nd    Mort« 
ar«are. 

^=s>78(l)  (N.Y.8up.)  Ldstrument  ]b«Iii  complete 
contract  for  purchase  and  sale  of  lease.— New- 
man V.  Qoodman.  604. 

<@=>80(3)  (N.Y.Sup.)  Termination  of  original 
lease  by  cancellation  under  agreement  held  to 
terminate  sublease.— Lusonray  Holding  0>.  t. 
McCastline,  425. 

<d9s>80(3)  (N.Y.Sup.)  Renewal  sabjeet  to  let- 
tings  held  not  to  continue  subleases  longer  than 
term  of  renewal.— Hessberg  v.  MarzuUo,  636. 

(D)  Termination. 

^=>95  (N.Y.Sup.)  Option  of  cancellation  of 
lease  in  case  of  sale  held  rightfully  exercised. 
—Lusonray  Holding  Co.  v.  McCastline,  425. 
^s=»i04  (N.Y.Sup.)  Provisions  for  re-entry  in 
case  of  breach  of  covenant  held  not  to  provide 
for  "expiration"  of  lease.— Harris  ▼.  (Goldberg, 
262. 

«=:»104  (N.Y.Sup.)  Subletting  did  not  termi- 
nate tenancy,  but  gave  right  of  re-entry.— 
Cochran  y.  Anderson,  265. 
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V.  TEMAJHOEB    FBOK    TfiAB    TO 

TEAB  ANB  MOKIK  TO 
MONTH. 

495>fl4(3)  (N.Y.8up.)  Holding  over  after  ex- 
piration of  lease  for  years  renews  from  year 
to  year.— Union  Ferry  Co.  of  New  York  and 
Brooklyn  t.  FairchUd,  125. 
^5>li5(2)  (N.Y-Sttp.)  Oral  lease  for  year  cre- 
ates tenancy  from  month  to  month.— State  Re- 
alty Co.  V.  La  Velle  Jewelry  Shop,  760. 
«s>ll6(5)  (N.Y.Mun.Ct.)  Without  80  days' 
notice  to  quit,  montlily  tenant  ia  not  holding 
over.— Fishef  v.  Rabinowitx,  500. 

Monthly    tenancy    not   terminable   by  giving 
notice  of  increase  in  rent.— Id. 

VI.  TENANCnSS  AT  WHX  AHD  AT 

8UFFERANOB. 

^=9ll8f6)  (N.Y.Sop.)  Where  agent  has  some 
authority  in  leasing  premises,  and  landlord  dis- 
afBirmed,  a  tenancy  at  will  resulted.— MacAr- 
thur  V.  Walter,  690. 

Vn.   PREMXSBCL  AND  SNJOTMENT 

AND   USE   THEREOF. 

(B)  Posseiislon.  KnJoFm«itt,  and  Use. 

«=»I29<I)  (N.Y.8op.>  lUghta  of  tenant  on 
failure  of  landlord  to  deliver  part  of  premises 
stated.— Forshaw  v.  Hathaway,  646. 
«cs>l34(6)  (N.Y.Sup.)  Complaint  by  landlord 
seeking  to  eigoin  tenant  from  using  premises 
for  purpose  other  than  liquor  store  held  not 
subject  to  demurrer.— Taanenbavm  v.  FUunmf 
255. 

^=9(42(4)  (N.Y.Sup.)  Damages  from  interfer- 
ence by  subway  contractor  with  store  lessee's 
eaaementa  recoverable.— Weber  &  Heilbroner 
V.  Holbrook,  Cabot  &  Rollins  Corporation,  466. 
^=:»I42(7)  (N.Y.8up.)  Recovery  by  lessee 
against  subway  contractor  limited  to  diminu- 
tion of  rental  value.— Weber  lb  Heilbroner  v. 
Holbrook,  Cabot  &  Rollins  Corporation,  466. 

(D)  Bepalm,  I&aiiranee,  and  ImproTe- 


«=s>l52(4)  (N.Y.8ttp.)  Covenant  to  keep 
"premises'*  in  repafr  included  "repair"  of 
grounds;  **realty."— Allen  v.  Oscar  G.  Murray 
Railroad  EJmploy^'  Ben.  Fund,  869. 
«»I52(4)  (N.Y.Sup.)  Covenant  held  to  re- 
quire lessee  to  pay  for  fire  escape  required  by 
fire  department.— Cohen  v.  Margolies,  442. 
«s»l60(2)  (N.Y.8itp.)  Lessor's  devisee  entitled 
to  damages  for  breach  of  covenant  as  to  sur- 
render ol  premiaea  in  good  condition.— Tburber 
V.  Losee,  628. 

(E)  iBjarlea  Iromk  Danfferovs  mr  Defeetlve 
Condition. 

<S=»f64(l)  (N.Y.8ap.)  ''Skylight/'  under  Ten- 
ement  House  Law,  not  intended  as  a  means  of 
exit  in  case  of  fire.— Murray  v.  Eisfeldt,  181. 
«ss>l60<3)  (N.Y.'Sup.)  Pleading  alleiring  negli- 
gent failure  of  landlord  to  furnish  fire  escape 
msuffident^— Murray  v.  Eisfeldt,  181. 

Pleading  aa  to  negligent  maintenance  of  de- 
fective skylight  insufficient.— Jd. 
«ss>i60(7)  (N.Y.8up.)  Evidence  held  to  show 
that  defendant  negligently  left  water  running 
from  faucet,  so  as  to  injure  plaintiff's  goods  in 
loft  below.— Kugler  v.  Schultz,  906. 


IiAndlerd  and  Ttoaaat 
B  t«ple  and  KST-NUMBKB 

(F)  Bvlotion. 

«=:»I72(I)  (N.Y.8up.)  No  rights  obtained  tin* 
der  lease  of  space  within  stoop  lines  of  build- 
ing.—Weisberg  V.  Eilenberg,  561. 

VHI.  BENT  AMB  ADVAHCBS. 
(A)    Rtvlit*   and    IJabllltleii. 

«=:»I90(2)  (N.Y.8ap.)  Partial  eviction  reUeves 
tenant  from  liability  for  rent.— Forshaw  v. 
Hathaway,  646. 

Tenant  cannot  hold  part  of  premises  and 
refuse  to  pay  rent  because  entire  premises  not 
delivered.— Id. 

^B»I98  (N.Y.8ap.)  Rent  is  payable  between 
final  order  and  issuance  of  warrant  in  dispos- 
sess proceedings.— Sea  Gate  Hotel  Co.  v. 
Nahmmacher,  5o6. 

^=3»200(2)  (N.Y.8«p.)  Acceptance  of  rent  aft- 
er due  held  not  a  waiver  of  right  to  forfeit 
bonus  for  prompt  payment.— Finkelstein  v. 
Minsky,  696. 

(B)   Aotfonfl. 

«S92I8  (N.Y.Mua.Ct)  Statute  permitting  ten- 
ant to  defend  action  on  ground  of  oppressive- 
ness •constitutional. — Seventy-Eicrhth  Street  & 
Broadway  Co.  v.  B4>aenbaiim,  605. 

Statute  relating  to  oppressive  leases  not  re- 
troactive.—Id. 

Statutory  defense  of  unreasonableness  of 
rents  may  be  set  up  by  tenant  holding  from 
month  to  month  prior  to  April  1,  1020.— Id. 
«=s>222  (N.Y.Mun.Ct.)  Statute  does  not  give 
court  power  to  fix  rent— Sev^ty-fKghth  Street 
&  Broadway  Co.  v.  Rosen baum,  506. 

Statute  relating  to  oppressive  rents  may  be 
set  up  by  tenants  from  month  to  month.— id. 
te=»23f(l)  (N.Y.MMR.Ct.)  Statute  relating  to 
unreasonable  rents  does  not  limit  amount.— 
Seventy- Eighth  Street  &  Broadway  Co.  v.  Ros- 
enbaum,  506. 

<&=>23l(l)  (N.Y.8up.)  Landlord  need  not 
prove  nonpayment  of  rent  as  alleged. — Sea  Gate 
Hotel  Co.  v.  Nabmmacfaer,  066. 

Admitting  payment  of  rent  to  stated  date 
does  not  require  proof  of  nonpayment  there- 
after.—Id. 

€=s>23l(6)  (N.Y.Sup.)  Finding  in  dispossess 
proceedings  as  to  amount  of  rent  not  evidence 
in  subsequent  action  for  rent.— Sea  Gate  Hotel 
Co.  V.  Nahnunaeher,  666. 


UL 


RX-BHTRT    AHD    REOOVERT 
POSSESSION  BT  I.ANDI.ORD. 


OV 


^=:»285(3)  (N.Y.Sup.)  Damages  or  apportion* 
ment  of  rent  because  part  of  premises  not 
delivered  must  be  pleaded.— Forshaw  v.  Hatha- 
way, 646. 

($=»285(6)   (N.Y.8up.)  Court      in      dispoflsess 
proceedings   can   determine   amount  of  rent. — 
Sea  Gate  Hotel  Co.  v.  Nahmmacher,  566. 
€=»295  (N.Y.8up.)  Tenant's  reUef  act  held  not 
unconstitutional.— Kuenzli  v.  Stone,  680. 
«=>296(i)   (N.Y.8ap.)  Subletting  does  not  en- 
title landlord  to  maintain  summary  proceedings. 
—Cochran  v.  Anderson,  265. 
«s»296(l)  (N.Y.8up.)  Operating  loafing  house 
in  tenement  in  violation  of  law  held  **illegal 
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business/'  Jnstifyinsr  mnnmary  removal.— Sa- 
portaa  y.  Hayeck,  295. 

Statutps  held  to  authorize  summary  removal 
of  tenant  for  violation  of  Tenement  House  Law. 
-Id. 

^=> 296(1)  (N.Y.Sup.)  Where  original  entry 
was  with  permission,  summary  proceeding,  on 
the  theory  that  tenant  was  an  intruder  and 
squatter,  cannot  be  maintained.— MacArthur  v. 
Walter,  690. 

<8=>297(2)  (N.Y.Sup.)  Notice  after  tenant's 
breach  of  condition  will  not  terminate  tenancy 
and  warrant  summary  proceedings.— (3ochran 
V.  Anderson.  265. 

^==>298(l)  (N.Y.Siip.)  Possession  under  valid 
two-year  term  contract  good  defense  in  sum- 
mary proceeding,  though  Tandlood  had  not  sign- 
ed.—Del  k  Realty  Corporation  v.  Rubin,  786. 
«=s>303(l)  (N.Y.Muii.Ct.)  Amendment  to  sum* 
mary  dispossess  statute  permits  alternative  al- 
legations.—Fisher  V.  Rabinowitz,  500. 

LARCENY. 

See  Receiving  Stolen  Goods. 

I.   OFFEKSBS   Ain>   RE8PONSIBIIJTT 
TH£R£POR.  « 

^=>B  (N.Y.)  Taking  package  from  carrier's 
possession  with  fraudulent  mtent  constituted 
'*larceny."— Foulke  v.  New  York  Consol.  R. 
Co.,  127  N.  E.  237,  228  N.  Y.  269. 

II.   PROSECUTION  ANB   PUNISH- 

BiENT. 

(C)  Trial  and  Re-rlew. 

^=s>68(2)  (N.Y.)  Felonious  intent  a  question 
of  fact.— Foulke  v.  New  York  Oonsol.  R.  CJo*, 
127  N.  E,  237,  228  N,  Y.  269. 

LEASE. 

See  Landlord  and  Tenant. 

LEGISLATIVE  POWER. 

See  Oonstitutioiial  Law,  ^cs>56. 

LIBEL  AND  SLANDER. 

I.   WORDS   AND    ACTS   ACTIONABI.E, 
AND   LIABILITT   THEREFOR. 

<®=»7(I3)  (N.Y .Sup.)  Statement  relative  to 
oaafaing  of  stolen  check  slanderous.— Riley  y. 
Gordon,  790. 

^=»I9  (N.Y.Sup.)  Construction  of  slanderous 
words.— Riley  v.  Gordon,  790. 

TV.  ACTIONS. 

(B)   Partle*,    Preliminary    Proceedlna;*! 
and   Pleadinu:. 

e=>S\  (N.Y .Sup.)  Matters  of  induoement,  giv- 
ing defamatory  meaning  to  innooent  word,  may 
be  alleged.— Riley  v.  Gordon,  790. 

LIENS. 

JSee    Attorney   and    Client,    ^=»174-181;    Me- 
cliaiiics'  Liens. 


LIMITATION  OF  ACTIONS. 

See  Adverse  Posseasion. 

I.   STATUTES   OF   UMITATION. 

(B)   IjintitAtiouM  Applte*ble  to  Parttevlar 
Aotlolifl. 

^3>22(2)  (N.Y.Sup.)  Six-year  statute  not  ap- 
plicable to  contract  presumptively  under  seal. — 
Coyne  v.  Town  of  Greenburgh,  230. 

V.   PLEADING.  EVIDENCE,  TRIAI., 
AND  REVIEW. 

^=»I80(7)  (N.Y.Sup.)  Nonsuit  proper*  where 
pleading  shows  action  barred. — Belmont  v.  City 
of  New  York,  173. 

«=>I83(2)  (N.Y.Sup.)  Pleadinjg  of  limitationa 
in  action  against  city  held  sufficient— ;Pelmont 
V.  City  of  New  York,  173. 
<S=s>I83(4)  (:N.Y.Sup.)  Complaint  held  to  sUte 
cause  01  action  for  negligence,  and  not  nuisance, 
within  rule  as  to  pleading  limitations;  "wrong- 
ful;" "negligent'^— Belmont  v.  City  of  New 
York,  173. 


n. 


MALICIOUS  PROSECUTION. 

WANT    OF   PROBABLE   CAUSE. 


«s»l6  (N.Y.Sip.)  MaUce,  want  of  probable 
cause,  and  failure  essential.— Reade  v.  Halpin, 
45. 

€s»l6(3)  (N.Y.)  Arrest  for  taking  from  rail- 
way car  package  left  by  another  passenger 
Justified.— Foulke  v.  New  York  Cbnsol.  IL  Co., 
127  N.  E.  237,  228  N.  Y.  28». 
e=s>25(l)  (N.Y.Sap.)  Certificate  of  ezaminerff 
probable  cause  for  instituting  insanity  proceed- 
ing.—Reade  v.  Halpin,  45. 

V.  ACTIONS. 

^E»42  (N.Y.Sup.)  Where  action  of  prosecutor 
is  lawful,  actions  of  proeurers  are  remote.— 
Reade  v.  Halpin,  45. 

«=>47  (N.Y.8up.)  Pleading  alleging  false  rep- 
resentations to  examineriT  in  lunacy  held  inauffi- 
cient.-^Reade  v.  Halpin,  45. 
4=>56  (N.Y.Sup.)  Insanity  proceedings  by  su- 
perintendent of  poor  presumed  to  be  on  own 
responsibility.— Reade  v.  Halpin,  45. 

MANDAMUS. 

I.   NATURE  AND   GROUNDS  IN   GEN* 
ERAIh 

«3»3(5)  (N.Y.Ssp.)  Contractor's  suit   against 
county  on  contract  held  not  an  adequate  reme- 
dy.>-Obelisk  Waterproof  Co.  v.  Gioher,  303. 
^=»4(3)    (N.Y.)  Order  of  surrogate  denying  ex 
parte,  application  to  examine  proponents  of  will 
being  unappealable*  mandamuif  lies.— 4People  ex 
rei.  Ivewis  v.  Fowler,  7»3,  229  N.  Y.  84. 
<S=9iO  (N.Y.Sup.)  Court  will  not  compel  coun- 
ty  comptroller   to   act   on   invalid    contract.— 
Obelisk  Waterproof  Co.  v.  Cloher,  303. 
^»I5  (N.Y.Sup.)  Failure  to  provide  fund   to 
meet   contract   no    reason   for   not   compelling 
couiptroller's    audits-Obelisk   Waterproof    Co* 
v.  Cloher,  303. 
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n.  SUBJECTS 


(A)  Acts  and  Proeeedlnvs  of  Covrts* 
Jndfreay  and  Jndloftal  Ofllceriu 

^s»3l  (N.Y.)  Oannot  require  grtantisg  of  or- 
4er,  controUiDg  discretion.— People  ez  rel. 
Lewis  ▼.  Fowler,  793,  220  N.  Y.  84. 

(B)  Acta  and  Proeeedtav*  of  Pnblio  Olll- 
eor*   and   Boards  and   Hanlclpalltiea. 

^s»70  (N.Y.8up.)  Oonrt  can  only  compel  exer- 
cise of  discretion.— Obelisk  Waterproof  Go.  ▼. 
<31oher,  808. 

^s»7l  (N.Y^np,)  Court  may  compel  perform- 
ance of  ministerial  acts.— Obelisk  Waterproof 
Co.  V.  Clober,  808. 

<8s»IOI  (N.Y.Svp.)  Writ  lies  to  compel  audit, 
when  of  a  ministerial  character.— Obelisk  Wa- 
terproof Co.  V.  Cloher,  303. 

Duties  of  county  comptroller  as  to  daima 
ministerialt  so  that  writ  will  lie.— Id. 

Writ  held  not  to  lie  against  county  auperris* 
ors  to  compel  allowance  of  contractor's  daim. 
—Id. 

48s>l02(l)  (N.Y^up.)  Writ  does  not  lie  to 
compel  county  comptroller  to  sign  a  warrant 
for  claim  not  audited.— Obelisk  Waterproof  Co. 
V.  Cloher,  ^. 

in.  JVRlBDIOTTOff.      PROOEiaOITfOS. 
AND   REIilSF. 

4g=»l90  (N.Y.Sup.)  Where  only  part  of  relief 
sought  is  granted,  no  costs  should  be  allowed. 
—Obelisk  Waterproof  Co.  t.  Cloher,  303. 

MARRIAGE. 

See  Divorce;   Husband  and  Wife. 
^=»37  (N.Y.8up.)  May  be   ratified  on   child's 
reaching  prescribed  statutory  age.— Kuykendall 
▼.  Kuykendall,  308. 

^=960(1)  (N.Y.Sup.)  Parent  may  sue  to  an- 
nul marriage  of  infant  below  age  of  consent. — 
KuykcndaU  ▼.  KuykendaU,  808. 
^=»60(5)  (N.Y.Sup.)  Parties  to  marriage  nec- 
essary parties  to  parent's  action  to  annul  mar- 
fiage.— Kuykendall  ▼.  Kuykendall,  80$. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

-«ss>ll    <N.Y.Sttpw)    Complaint  heH  insufficient 
to  warrant  relief.— Trustees  of  Presbytery  of 
New  York  v.  Westminster  Presbyterian  Church 
^f  West  Twenty-Third  St.,  705.. 
Complaint  should  allege  facta.— >Id. 

MASTER  AND  SERVANT. 

>     I.  TH£  RIXATION. 

(A)  Creation  and  Bzisteaee. 

<e=s>3(l)  (N.Y^Siip.)  PromUe  to  pay  liberal 
bonus  too  TSgue  for  enforcement.— McDonald 
v.  Acker,  Merrall  &,  Condit  Co.,  007. 

(B)  Siatatorr  Revalattoa* 

^=»l6'/2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  seisfi^n,  we  have 
made  a  new  subdivision,  consLstinb  r,f  ^=9  num- 
ber sections  346-420,  at  the  «Q<)  \^  tbia  topic, 


where  the  matter' in  this  and  ftituva  indes-di- 
gests  will  be  found.  \ 

(C)  Termination   and   Dlscharare. 

<8=»42(3)  (N.Y.Sup.)  Wrongfully  discharged 
servant  should  mitigate  damages  by  accepting 
offer  to  return  to  work.— Stoekman  ▼.  Slater 
Bros.  Cloak  A  Suit  Coat  C!o.,  815. 
^=s»43  (N.Y^up.)  Duration  'of  employment 
contract,  where  salary  receipts  were  explained, 
held  for  jury.— Schnars  v.  Drezwell  Co.,  803. 

11.   SSBVIO£8   AND    COMPENSATIOH. 

(B)  "Wtigem  and  Other  Remaneratlon. 

^ao8a(4^  (N.Y.Svp.)  Salesman's  comitlaint  de- 
murrable for  lack  of  allegation  of  sale  of  goods 
on  which  commissions  were  to  be  paid.— Adler 
V.  I.  D.  Wolfson,  Inc.,  288. 

m.  icAsnaEi's  UABHimr  for  in- 

JURIES  TO  SERVAin?. 
(A)  Katnre  and  Bztent  Su  General. 

^s987f/2.  Owing  to  the  great  Increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=»  num- 
ber sections  846-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

(B)     Tools,     Machinery,     AppUaneeSy    and 
Placeji   for  Work. 

«s»l03(l)  (N.Y^up.)  Duty  to  furnish  safe 
appliance  cannot  be  delegated. — Simpson  y.  At- 
lantic Coast  Shipping  Co.,  831.  ' 
^s>l07(l)  (N.Y.Siip^  Master  cannot  excuse 
failure  to  furnish  safety  appliance,  though 
chains  furnished  for  other  purpose.— Simpson 
▼.  Atlantic  Coast  Shippmg  Co.,  381. 
^ss>i20  (N.Y.Sitp.)  Shipowner's  duty  to  fur- 
nish appliance  held  not  to  excuse  company 
employing  longahoreman.— Simpson  y.  Atlantic 
Coast  Shipping  Co.,  831. 

(B)   Fellow   Servants. 

«s3>f90(l8)  (N.Y.8up.)  Negligence  of  one  In 
authority  in  having  work  done  without  safety 
appliances,  negligence  of  master.— Simpson  y. 
Atlantic  Coast  Shipping  Co.,  831. 

(H>  Aetiona. 

^s>2503^.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

IV.  I.IABII.ITIES    FOR   IKJ17RIE8   TO 

THIRD  PERSONS. 

(A)  Aots  or  Omissions  of  Servant. 

«s»30l(4)  (tt.Y.8Mp.)  Driver  of  motor  truck 
Aelcf.  employ6  of  owner  and  not  of  hirer.—Spel- 
l^kcy  y.  Hagerty  Motor  Trucking  Co.,  355. 
«s>30l(4)  (N.Y.8up.)  Owner  of  automobile 
truck,  let  with  chauffeur  to  another,  held  liable 
for  chauffeur's  negligence.— Norwegian  News 
Co.  y.  Simkovitch,  685. 

«=5»302(2)  (N.Y.SMP.)  Employd  selling  towels 
at  station  did  not  act  within  employment  in 
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taking  coat  of  purchaser  of  towel.— Fisehman 
V.  Sanitary  Toilet  Co.,  809. 
<:s»302(6)    (N.Y.Sup.)  AutomobUe   owner   held 
not  liable  for  chauffeur's  negligence.— Baum  v. 
Breslauer,  906. 

^=»305  (N.Y.Sup.)  Negligent  operation  of 
automobile  truck  by  chauffeur's  helper,  for- 
bidden to  drive,^  not  imputable  to  employer. — 
Esposito  Y.  American  Railway  Express  Co.,  97. 

(C)   Actlonn. 

^=::>330(2)  (N.Y.Sup.)  Evidence  of  instruc- 
tions to  chauffeur  held  competent— Baum  t. 
Breslauer,  906. 

VI.  WORKMEN'S    COBCFENSATION 

ACTS. 

(A)  Jimtnre  and  G'ronnds  of  Master's  Ijla- 

billO. 

^E3»354  (N.Y.8iip.)  Workmen  injured  by  third 
person  may  elect  to  sue  him  or  accept  com- 
pensation.—Louis  Bossert  &  Sons  v.  Piel  Bros., 
620. 

^s»36l  (N.Y.)  Special  employment.— Schweit- 
zer v.  Thompson  &  Norris  Co.  of  New  Jersey, 
127  N.  E.  904,  229  N.  Y.  97. 

Compensation  may  be  awarded  against  special 
employer.— Id. 

Truck  owner's  chauffeur,  claiming  compensa- 
tion, held  not  a  "special  employ^"  of  owner  of 
goods  carried.— Id. 

<e=>36l  (N.Y.)  "Special  employ^"  defined.— 
Murray  ▼.  Union  Ry.  Co.  of  New  York  Oity,  127 
N.  E.  907.  229  N.  t.  110. 

Detective  bureau's  employ^,  guarding  car%, 
hM  not  railway's  "spedai  employd,"  within 
Compensation  Law.— Id. 

^=>361  (N.Y.Sup.)  Amendment  to  Compensa- 
tion Law  authorizes  award  to  oflScer  and  ma- 
jority stockholder  of  employer.— Hubbs  v.  Ad- 
dison Electric  Light  &  Power  Co.,  162. 
^=s>36l  (N.Y.8up.)  Amendment  to  Compensa- 
tion Law  authorises  award  to  manager  and 
majority  stockholder.— Kolpien  v.  O'Donnell 
Lumber  Co.,  166. 

<9=»36l  (N.Y.8UP.)  "Taking  of  moving  picture" 
not  "manufacture  of  moving  picture  film," 
within  Compensation  Law.— Michel  v.  Ameri- 
can Cinema  Corporation,  588. 
^=::>369  (N.Y.Sup.)  Defense  of  remedy  under 
Compensation  Law  held  not  available  to  em- 
ployer doing  business  in  foreign  8tate.'**Siiiip- 
son  V.  Atlantic  Coast  Shipping  Co.,  331. 
^=>373  (N.Y.Stfp.)  Death  from  pneumonia 
from  working  in  water  held-  "accidental  injury" 
within  Compensation  Act.— Christian  ▼.  State 
Conservation  Commission,  347. 
<S==>375(I)  (N.Y.)  Accident  held  not  to  have 
occurred  in  "course  of  employment"  by  rail- 
road 'company.— Farrington  v.  U.  S.  Bailroad 
Administration,  127  N.  E.  272. 

<D)  Comp^nsatloa. 

<8s>385(8)  (N.Y.Sup.)  "Full  weekly  wage**  as 
basis  of  compensation  to  employ^  recently  em- 
ployed defined.— Fox  v.  Bachnor  Bros.  O).,  416. 
^ss»389  (N.Y .-Sup.)  Employer  paying  compen- 
sation may  recover  from  wrongdoer  more  than 
amount  paid.— Louis  Bossert  &  Sons  v.  Piel 
Bros.,  620. 
Employer  not  subrogated  to  employe's  rights 


against  wrongdoer,  from  whom  employ^  re- 
covers amount  exceeding  statutory  compensa- 
tion.—Id. 

<@=>393</2  (N.Y.Sup.)  Neither  injured  employ6 
nor  doctor  can  sue  employer  for  medical  serv- 
ices.—Louis  Bossert  &  Sons  ▼•  Piel  Bros., 
620. 

(C)  Prooeediagrs. 

^=>40l  (N.Y.SuD.)  Answer  must  show  em- 
ployment within  Compensation  Law. — ^Michel  ▼. 
American  Cinema  (Corporation,  588. 

Complaint  not  showing  employment  within 
Compensation  Law  need  not  allege  employer's 
failure  to  insure. — ^Id. 

^=>403  (N.Y.Sttp.)  Award  for  death  of  railroad 
employ^  not  disturbed  in  view  of  presumptions. 
— Saccomanno  v.  Grasse  River  IL  Corporation, 
23. 

;«s»405<4)  (N.Y.)  Evidence  held  not  to  show 
injury  was  Caused  by  "accident"  under  com- 
pensation .  law.— Woodruff  v.  R.  H.  Howes 
Const.  Co.,  127  N.  E.  270,  228  N.  Y.  276. 

Evidence  held  not  to  show  that  a  felon  re- 
sulted from  using  screwdrivei'.— Id. 

MECHANICS'  LIENS. 

I.  KATtnUS,   6ROmn>8.  AHB  SUB* 
JECT-MATTEB  IN  OEITERAI.. 

^=3»I3  (N.Y.)  Lien  enforceable  against  money, 
but  not  against  realty,  of  mnnidpality. — Sex- 
auer  &  Lemke  r.  Luke  A.' Burke  &  Sons  Co., 
127  N.  B.  329,  228  N.  Y.  34JU 

n.  JUGHT   TO  LCBN. 

(B)    SnbcoAtractoi'Sf  and   Comtr««t*r«* 

Workmen  and   Matertalmen. 

«=:»II4(I)  (N.Y.)  Filing  of  assigmneiit  of 
money  due  under  building  contract  held  suffi- 
cient.—Lincoln  Nat.  Bank  of  City  of  New  York 
V.  John  Peirce  Co.,  127  N.  B.  253,  228  N,  Y. 
359. 

Vn.  ENFORCEMENT. 
^s>260<4)  (N.Y.)  Lienor  joined  as  defendant 
by  contractor's  assignee  held  to  have  "com- 
menced action"  on  lien  .^Lincoln  Nat.  Bank  of 
(Dity  of  New  York  t;  John  Peirce  Co.,  127  N. 
E.  25.S,  228  N.  Y.  359. 

«s;>265  (N.Y.6up.)  Service  on  colienor  alone 
within  time  limited  not  sufficient.— Reimer  v. 
Naughton.  70. 

^=:»303(2)  (N.Y.8up.)  Personal  jadgment  re- 
coverable against  contractor  and  principal  aft- 
er lien  is  lost.— Reimer  v.  Naughton,  70. 


See  Infants. 


MINORS, 


MONOPOLIES. 


II.   TRUSTS    AND    OTHER    COMBINA- 
TIONS  IN   RESTRAINT    OF 
TRADE. 

e=»i3  (N.Y.Sitp.)  'Itfats*'  made  by  newspapers 
not  a  "commodity  of  common  use"  within  stat- 
ute.—Finnegaa  ▼.  Butler,  671. 
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MORTGAGES. 

See  Chattel  Mortgages. 

L  BEQUISITES   AITO  VAUDITT. 

<A)  Nature  and  Basentials  of  Oonveyaaoe* 

as  Seenrity. 

^s»34  (N.Y.Sup.)  Absolute  deed  with  oral 
agreement  to  reconvey,  held  a  mortgage.— 
Widmayer  v.  Warner,  629. 

VI.  TRANSFER  OF  PROPERTY  MORT- 

GAGED   OR   OF  EQITITT   OF 

REDEBCPTION. 

^3>278  (N.Y.Sup.)  Demand  that  bond  and 
mortgage  be  executed  breach  of  contract  to 
convey  subject  to  mortgage.— Dayton  v.  White, 
902. 

MUNICIPAL  CORPORATIONS. 

See  Counties;    Schools  and   School  Districts; 
Street  Railroads;   Towns. 

H.   GOVERNMENTAI.  POWERS  AND 
FUNCTIONS   IN   GEKERAI.. 

€?=»57  < N.Y.Sup.)  Effect  of  emergency  upon 
charter  powers  stated.— Brooklyn  City  R.  Co. 
V.  Whalen,  283. 

^=»58  (N.Y.Sup.)  'Xocal  affairs"  under  Home 
Rule  Act  limited  to  such  as  were  local  affairs 
when  act  passed.— Brooklyn  City  R.  Co.  v. 
Whalen,  283.  «  ,      . 

Powers  granted  under  Home  Rule  Act  de- 
fined.—Id. 

^=»63(2)  (N.Y.Sup.)  Reasonableness  of  ordi- 
nance may  be  determined  by  courts.— City  of 
Buffalo  V,  TUl.  418. 

TV.   PROCEEDINGS    OF    COUNCIL   OR 

OTHER  GOVERNING  BODY. 
(B)  Ordinaneea.  and  By-I^aiv*  in  General. 

<8=»lll(4)  (N.Y.Sup.)  InvaUdity  of  part  of 
ordinance  held  not  to  inyalidate  remainder.— 
City  of  Buffalo  v.  TiU,  418. 
^=3 1 20  (N.Y.Sup.)  General  rules  of  statutory 
construction  held  apnlicable  to  ordinances.— 
City  of  Buffalo  y.  1111*418. 

Rule  of  strict  construction  of  penal  ordi- 
nances does  not  outweigh  other  rules  of  con- 
struction.- Id. 

V.   OFFICERS.  AGENTS.  AND  EM- 
PLOYES. 
(A)  Manlcipal  Officers  in  General. 

^=»I69  (N.Y.)  Commissioner  of  accounts  may 
call  as  witness  person  not  an  employ^  or  offi- 
cer.—Hirshfield  ▼.  Hanley,  127  N.  £.  252,  228 
N.  Y.  846. 

(B)    Bfnniclpal    Departnaents    and    Offleers 
Tbereof. 

«s>l76(7)  (N.Y.8up.)  Power  of  city  council  to 
appoint  and  determine  salaries  of  school  em- 
ploy^ held  superseded  by  State  Education  Law. 
—Emerson  v.  Buck,  385. 

C=>2M  (N.Y.8up.)  City  council  cannot  limit 
number  of  teachers  and  school  employes  fixed 
by  board  of  education.— Emerson  v.  Buck,  385. 


(C)   Aventa  and  Emplorft*. 

<$=9220(3)  (N.Y.Sup.)' Reduction  of  salary  and 
grade  hela  authorized  to  effect  a  general  reduc- 
tion of  salaries.- Brigham  t.  C!ity  of  New  York, 
145. 

IX.  PUBLIC  IMPROVEMENTS. 

(A)    Potrer   to   Make    Inkprchrement*    or 
Grant  Aid  Therefor. 

<&»273i/2  [New,  vol.  2  Kev-No.  SeiiM] 

(N.Y.Sup.)  Cit:r  ^€ld  to  have  no  power 
to  operate  bus  line,  in  absence  of  legislative 
grant.— Brooklyn  City  R.  Co.  v.  Whalen,  283. 

New  York  City  not  authorized  to  operate  bus 
or  stage  lines.— Id. 

Home  Rule  Act  htld  not  to  authorize  city  to 
operate  bus  or  stage  line.— Id. 

Permanently  inadeqnate  street  car  service 
?^ld  not  "emergency,''  authorizing  city  to  op- 
erate bus  lines. — Id. 

<e=5>278(l)  (N.Y.Sup.)  Street  raUroad  com- 
pany has  right  to  be  heard  on  necessity  of  bus 
line  operated  by  city.— Brooklyn  City  R.  Co.  v. 
Whalen,  283. 

<0  Contraets. 
«=»347(l)   (N.Y.)  Failure  of  lien  involves  fail- 
ure of  security  isubstituted  for  it— Sexauer  & 
Lemke  v.  Luke  A.  Burke  &  Sons  Co.,  127  N. 
E.  329,  228  N.  Y.  341. 

<Ss>373(2)  (N.Y.)  Parties  furnishing  labor  and 
materials  for  Carnegie  library  not  entitled  to 
lien  on  balance  in  hands  of  committee.— Sex- 
auer Sc  Lemke  v.  Luke  A.  Burke  &  SoDs  Co., 
127  N.  B.  329,  228  N.  Y.  341. 

Privilege  of  philanthropist's  committee  to 
withhold  payments  from  builder  of  library  for 
city  did  not  create  lien.— Id.  / 
^=s>373(7)  (N.Y.)  Lien  enforceable  against 
money,  but  not  against  realty,  of  municipality. 
—Sexauer  &  Lemke  v.  Luke  A.  Burke  &  Sons 
Co.,  127  N.  B.  320,  228  N.  Y.  341. 

(D)  Danaaves. 
«=;>402(&)  (N.Y.)  Statute  making  award  of 
damages  against  dty  final  held  not  invalid,  as 
cutting  off  previously  existing  remedy  by  cer- 
tiorari.—People  ex  rel.  Crane  r.  Hahlo,  127 
N.  E.  402.  228  N.  Y.  309. 

X.   POLICE  POWER  AND  REGULA- 
TIONS. 

(A)  Delegation.    Bxtent,    and   Bxerciae   of 

Poorer. 

e=s>594(I)  (N.Y.Sup.)  Ordinance  held  not  in- 
valid as  brohibitmg  an  assemblage  in  private 
places.— City  of  Buffalo  v.  Till,  418. 
4&=s>62l  (N.Y.Sup.)  Ordinance  prohibiting 
street  gatherings  J^ld  authorized  by  city  char- 
ter.—City  of  Buffalo  V.  Till,  418. 

Ordinance  prohibiting  street  gatherings  with- 
out permit  held  within  police  power.— Id. 
<@=»625     (N.Y.Sup.)     Ordinance        prohibiting 
street  gatherings  without  permit  held  reason- 
able.—City  of  Buffalo  V.  TiU,  418. 

(B)  Violation*  and  Enforcement  of  Rearn- 

lations. 

<$=»630  (N.Y.Sup.)  Sanitary  Code  has  force  of 
legislative  act,  and  violation  punishable  as  mis- 
demeanor.— People  v.  Henry  Maillard,  Inc.,  547. 
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^=»63l(l)*  (N.Y.Sup.)  Acts  held  to  constitute 
'•participation"  in  unauthorixed  street  gather- 
ing.—City  of  Buffalo  V.  Till,  418. 

Gathering  crowd  to  listen  to  a  speech  within 
boundaries  of  street  held  violation  of  ordinance. 
-Id. 

<g=>633(f)  (N.Y.Sup.)  Prospcntion  of  one 
method  of  enforcement  prohibiting  street  gath- 
erings held  not  to  impair  other  proceedings. — 
City  of  Buffalo  v.  Till,  418. 
^s»635  (N.Y.Sup.)  Criminal  prosecution  may 
be  instituted  for  violation  of  ordinance  forbid- 
ding street  gathering.— City  of  Buffalo  v.  Till, 
418. 

Prosecution  of  one  method  of  enforcement 
prohibiting  street  gatherings  held  not  to  im- 
pair other  proceedings. — Id. 
^=»639(i)  (N.Y.Sup.)  Methods  of  enforcing 
ordinance  prohibiting  street  meetings  enumer- 
ated.—City  of  Buffalo  V.  Till,  4ia 

SX   USE  AND  REGITI.ATION  OF  PUB- 

UC   PLACES.   PROPERTY, 

AND   WORKS. 

(A)  Streets  and  Otber  Fnbllo  l^aya. 

^=>654   (N.Y.)   Evidence  held  to  show  nonex- 

iatonce   of  street.— Stillman  v.  (IJity  of  Clean, 

127  N.  E.  267.  228  N.  Y.  322. 

^S9658  (N.Y.Sup.)   Streets   held  not   *'proper- 

ty"  of  city,  within  Home  Rule  Act.— Brooklyn 

City  R.  Co.  V.  Whalen,  283. 

^»>67I(I0)     (N.Y  .Sop.)     Encroachment       on 

space  between  building  and  stoop  line  a  public 

nuisance.— Wei sberg  v.  Eilenbcrg,  551. 

License  for  herring  stand  within  stoop  line 
not  authorized. — Id. 

«»680,  681(1)  (N.Y.Sup.)  City  cannot  confer 
franchise  in  street  on  itself.— Brooklyn  City  R. 
Co.  V.  Whalen,  283. 

City  held  to  have  power  to  grant  franchise 
to  operate  bus  lines. — Id. 

<5=>705(4)  (N.Y.Sop.)  Truck  driver  held  not 
to  have  right  of  way  over  taxioab  under  dr- 
cnmstances. — Blum  v.  Gerardi,  297. 
^=»706(7)  (N.Y.Snp.)  Contributory  negligence 
of  taxicab  driver  in  crossing  street  intersec- 
tion held  for  jury.— Blum  v.  Glerardi.  297. 
<®=>706(7)  (N.Y.Sup.)  Though  witness  of 
plaintiff  testified  view  was  unobstructed,  con- 
tributory negligence  held  for  jury.— Kaplan  v. 
Posner,  612, 

Xn.   TORTS. 

(A)    Exercise    of    Governmental    and    Cor- 
porate   Po^rem    In    General. 

<8=9742(4)  (N.Y.)  Obstruction  of  street  held 
not  nuisance.- Lyman  v.  Village  of  Potsdam, 
127  N.  R  312,  228  N.  Y.  398. 
€=>742(5)  (N.Y.)  Defendant  charged  with  cre- 
ating nuisance  in  street  must  show  use  was 
reasonably  necessary.— Lyman  v.  Village  of 
Potsdam,  127  N.  E.  312,  228  N.  Y.  39a 

(C)  DefeetM  or  Obstructions  in  Streetn  and 
Otlier  Putillo  Wayti. 

C::=>755(l)  (N.Y.)  A  municipality  is  not  insur- 
er of  safety  of  travelers  on  its  streets.— Lyman 
V.  Vniage  of  Potsdam,  127  N.  E.  312,  228  N. 
Y.  398. 


^=9759(1}  (N.Y.)  Grass  plot  abutting  on 
"street"  is  part  thereof.— Lyman  v.  Village  of 
Potsdam.  127  N.  E.  312,  228  N.  T.  398. 
<&=>762(3)  (N.Y.)  Invitation  by  board  of  vil- 
lage  trustees  to  pile  rubbish  on  streets  for  re- 
moval not  ultra  ▼irea.-— Lyman  ▼.  Village  of 
Potsdam,  127  N.  B.  312,  228  N.  Y.  398. 

Abutting  owner  has  a  qualified  right  tempo- 
rarily to  obstruct  streets. — Id. 
<S=9/68(2)  (N.Y^Sup.)  City  not  liable  to  pedes- 
trian for  fault  in  plan  of  constructing  flagstone 
covering.-^Treadwell  v.  City  of  Yonkera,  070. 
(S=>77l  (N.Y*Sip.)  City  not  under  duty  in  first 
instance  to  remove  anow  and  ice  from  sidewalks. 
— De  Boulet  v.  City  of  New  York.  697. 

City  not  required  to  use  extraordinary  dili- 
gence in  removing  ice  and  snow. — Id. 
e=^7S\  (N.Y.)  Municipality  not  liable  though 
it  invited  property  owners  to  place  rubbish  be- 
side street  unless  otherwise  negligent. — Lyman 
V.  Village  of  Potsdam,  127  N.  B.  312,  228  N. 
Y.  898. 

e=>78BH)  (N.Y.Sup.)  City  not  insurer  of 
safety  of  pedestrian.— Treadwell  v.  City  of 
Yonkers,  675. 

^=:»79l(l)  (N.Y.Svp.)  Actual  notice  of  in- 
stability of  flagstone  covering  gutter  basin  in 
street  not  essential  to  charge  city.— Treadwell 
V.  City  of  Yonkers,  675. 

<S=:»79I(2)  (N.Y.Sap.)  CHty  not  liable  for  in- 
juries from  broken  flagstone  in  absence  of  no- 
tice.— Treadwell  v.  City  of  Yonkers,  675. 
<&=>79l(4)  (N.Y.8up.)  City  not  liable  to  pedes- 
trian, injured  by  flagstone,  on  theory  of  notit^ 
of  resistability.— Treadwell  v.  CSty  of  Yonkers* 
675. 

<&=98I6(I)  (N.Y.8UP.)  Complaint  held  to  state 
cause  of  action  for  negligence,  and  not  nuisance, 
within  rule  as  to  pleading  limitations;  **wrong- 
ful;"  "negligent.*^— Belmont  v.  City  o£  New 
York,  173. 

€=»8I6(3)  (N.Y.Sttp.)  Complaint  for  allowing 
trapdoor  to  remain  open  held  inauflicieDt.- 
Mauer  v.  B^gan,  180. 

^=»8l7(n  (N.Y.)  A  traveler  whose  horae  was 
frightened  by  a  rubbish  pile  must  show  city 
authorities  neglected  to  remove  pile  calculated 
to  scare  horses  within  reasonable  time. — ^Lyman 
V.  Village  of  Potsdam,  127  N.  B.  312,  228  N. 
Y.  398. 

^=3»8I7(3)  (N.Y.)  A  traveler  whose  horae  was 
frightened  by  a  rubbish  pile  must  show  city 
authorities  neglected  to  remove  pile  calculat- 
ed to  scare  horse  within  reasonable  time  and 
freedom  from  contributory  negligence. — Lyman 
V.  Village  of  Potsdam,  127  N.  E.  312,  228  N.  Y. 
398. 

<e=»8l8(li)  (N.Y.8«p.)  Bvidence  that  after 
automobile  accident,  crushed  stone  was  spread 
over  oil,  held  error.— Laut  v.  City  of  Albany. 
183 

<@=;^82f(7)  (N.Y.Sup.)  Whether  snow  and  ic^ 
rendered  walk  dangerous  a  jury  question.- De 
Boulet  V.  City  of  New  York,  697. 
<S;:s>822(l)  (N.Y.Sup.)  Instructions  in  action 
for  injuries  on  icy  sidewalk  Improper  as  tend- 
ing to  mislead.— De  Boulet  v.  City  of  New  YoriL 
697. 

<&=>822(5)  (N.Y.Sup.)  Hefusal  to  charge  that 
rompa'ny  repairing  street  was  independent  ron- 
tractor  held  error.— Laut  v.  C^ty  of  Albany. 
183. 
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Zin.  FZ8CAX.  MAWAOBKEHT,  PUB- 

UC  DSBT,  SECUBITZBS,  AND 

TAXATIOn. 

(B)   Administration  in  Ctenornl*  Appveprln- 
tlony  Wiurvnnts  nnd  Pnyment. 

^=s»888  (N.Y.Sup.)  Estimates  of  board  of  edu- 
cation as  to  teachers'  and  employ<^'  salaries 
held  conclusive  on  city  coundl.— Emerson  T. 
Buck,  385. 

Where  estimates  of  board  of  education  would 
increase  appropriations  above  constitutional 
limit,  curtailment  must  be  in  departments  oth- 
er than  £hat  of  education. — Id. 
<g=»890  (N.Y.Sup.)  Buffalo  City  Charter  held 
to  require  appropriation  for  board  of  education. 
—Emerson  v.  Buck,  385. 

<D)    Tnsea    nnd    Othev   ReT«nvr»    «nd   Ap- 
plication   Thereof. 

^s=»958  (N.Y.)  Statute  exempting  property  of 
Parkway  Commission  from  taxation  keW  re- 
pealed by  implication.— People  ex  rel.  Bronx 
Parkway  Commission  v.  City  of  Yotokers,  127 
N.  B.  593,  229  N.  Y.  1. 

^=s>966(l)  (N.Y.)  Leidslature  may  tax  lands 
devoted  to  public  use  for  local  improvements.- 
People  ex  rel.  Bronx  Parkway  Commission  v. 
City  of  Yonkers,  127  N.  B.  593,  229  N.  Y.  1. 
^=»972(l)  (N.Y.)  Statute  as  to  assessment 
for  sanitary  truuk  sewer  coaa trued.— People  ex 
rel.  Bronx  Parkway  Commisaioa  v.  City  of 
Yonkers.  127  N.  E.  593,  229  N.  Y.  1. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=s>770-797. 

NATURALIZATION. 

8«e  Aliena,  ^sf>6&. 

NAVIGABLE  WATERS. 

See  Canals;   Wharves. 

IL  LANDS  TTITDZIR  WATER. 

^=»38  (N.Y.Sup.)  Town's  rigbt  to  reclaim  and 
occupy  land  is  subject  to  rights  of  navigation 
and  access.— Tiffany  v.  Town  of  Oyater  Bay, 
738. 

III.   BIPARIAN   AND    LITTOBAI« 
BIGHTS. 

^=3>39(3)   (II.Y.Sup.)  Owner    of    lands    under 

water  has  no  right  of  access  across  other  lands 

to  sides  of  piers.— New  York  Dock  Co.  v.  Flinn- 

O'Rourke  Co.,  122. 

«=>4I(I)   (N.Y .Sup.)  Town,    having    title     to 

land  below  high-water  mark,  cannot  obstruct 

public  rights  of  passage.— Tiffany  v.  Town  of 

Oyster  Bay,  738. 

<=>43(5)    (N.Y.Sup.)  Town  held  without  right 

to    construct   public    bathhouses    on   foreshore 

filled  'in   by   riparian  owner. —Tiff any   v.  Town 

of  Oyster  Bay.  738. 

^=>44(3)   (N.Y.Sup.)  Riparian    rights    include 

accretions.— Tiffany    v.   Town   of   Oyster   Bay, 

738. 


NEGLIGENCE 

S«e  Ha«ter  and  Servant,  ^=»10a-880{  Huni<s 
ipal  Oorporatlona,  ^3»74&-S22;  Railroads, 
i&=»301-350;    Street  Railroads,  <8J=»82-114. 

I.  ACTS  OR  OBCISSIONS  CONSTITUT. 

INO  NEOI.IGENGE. 

(A)  Pernonal  Coadnct  in  General. 

^=»2  (N.Y .Sup.)  Privity  of  contract  not  es- 
sential to  liabiiitj.— Chysky  v.  Drake  Bros.  Ck>., 
459. 

(C)  Condition  and  Vne  of  Land,  Bnlldinira^ 
and    Other    Atrnctnres. 

^=»32(I)  (N.Y.)  Proprietor  of  skating  rink 
obligated  to  use  care  for  protection  of  nublic— 
Shields  v.  Van  Kelton  Amusement  Corpora- 
tion, 127  N.  E.  261,  228  N.  T.  396. 
^=>32(l)  (N.YO  Duty  of  owner  using  drive- 
way defined. — Meiers  v.  Pred  Koch  Brewery, 
127  N.  E.  491,  229  N.  Y,  10. 

Owner  owes  duty  of  care  to  fireman  entering 
propertv  as  a  matter  of  right.— Id. 
<&=»32(2)     (N.Y.)    Invitee    defined.— Meiers    v. 
Fred  Koch  Brewery,  127  N.  E.  491,  229  N. 
Y.  10. 

Fireman  entering  premises  to  extinguish  fire 
held  not  a  **lieen«ee.**— Id. 
€=»55  (N.Y.Sap.>  Contractor  doing  work  ac- 
cepted by -owner  held  not  liable  for  injuries  to 
third  person. — Coleman  v.  A.  L.  Guidone  & 
Sons,  625. 

Xn.;  OOVTRIBirTOBT   NZr^UQENCE. 

(A)  Persons  Injnred  In  General. 

^=3»72  (N.Y.Ct.CI.)  Error  of  Judgment  in  emer- 
gency mot  contributory  negligence.— Van  Pusen 
V.  State,  496. 

(C)  Impttted  Meffllgrence. 
^ta^O  (N.Y.Svp.)  Borrower*!  contributory 
negligence  not  nnputable  to  lender  of  property 
damaged  through  negligence  of  third  party.— 
Fischer  v.  International  Ry.  Co.,  313. 
«=»93(l)  (N.Y.CtCI.)  Driver's  negligence  not 
imputable  to  passengers.— Fraser  v.  State,  491. 

IV.   ACTIONS. 
<C)  Trial,  Jndvment^  and  RorFlew. 

<e=s>l36(24)  (N.Y.)  Negligence  in  leaving  pas- 
sageway unguarded  question  of  fact.— Meiers  v. 
Fred  Koch  Brewery,  127  N.  E.  491,  229  N. 
Y.  10. 

<9=»i36(26)  (N^Y^up.)  Contributory  negli- 
gence question  of  fact— Blum  v.  Gerardi,  ^7, 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL 

n.   GROUNDS. 

(F)  Verdict  or  Findings  Contrary  to  Law 
or  ESvideue*. 

^=970  (N.Y.Sup.)  Where  the  verdict  could  he 
sustained,  it  should  not  be  set  aside.— Slomka  v. 
Nassau  Electric  R.  Co..  156. 
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(H)   Newlr  DtscoTerea  Avldence. 

^09(03  (N.Y.8up.)  Newly  discoyered  evMesfte 
not  material  to  isstie  not  ground.— Josephsohn 
V.  Levinsohn,  801, 

^=»I08(3)  (N.Y.Sup.)  Presumption  of  agency 
of  wife  in  purchasing  necesaaries  held  not  re- 
butted, and  newly  discovered  eyidence  not 
shown.— C.  A.  Brandt  Co.  v.  Engelhardt,  618. 
(&=»108(4)  (N.Y.Sup.)  Newly  discovered  eyi- 
dence held'  not  sufficient  to  warrant  grant.— 
Harkins  v.  Siser  Forge  Co.,  dOO. 

HI.   PROCEEDINGS   TO  PROCUBE 
'  NEW   TRIAI.. 

^=>ll7(t)  (N.Y.Sup.)  Motion  must  be  made  In 
all  cases  within  time  for  appeaL— Spellacy  v. 
Hagerty  Motor  Trucking  Co.,  355. 
^=s>ll9  (N.Y.Sup.)  Motion  made  more  than 
eight  months  after  knowledge  of  new  evidence 
too  late.— Harking  y.  Sizer  Forge  Co.,  300. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  «=5>117-170: 

OFFICERS. 

See  Jadgea;   Public  Service  OommiBsianfe;   B«- 

ceivers. 

PARENT  AND  CHILD. 

See  Adopdon;    Guardian  and  Ward;    Infanti. 

PARTIES. 

For  partiea  to  particular  proceedings  or  instm- 
ments,  see  also  the  various  specific  topics. 

For  parties  on  l^)peal  and  review  of  rmings  as 
to  parties,  see  Appeal. 

I.  PLAINTIFFS. 
<A)   Persons  IVlio  may   or  must  Sae. 

^=>I0  (N.Y.)  Essentials  of  representatiye  ac- 
tion stated.— Bouton  y.  Van  Buren,  127  N.  E. 
477,  229  N.  Y.  17, 

When  action  may  be  maintained  on  behalf  of 
creditors. — ^Id. 

Kepresentative  action  for  accounting  not 
proper  in  case  of  mere  personal  liability  of  de- 
fendnnt.--ld. 

Complaiut  held  insufficient  to  warrant  court 
to  take  jurisdiction  of  representatiye  action  to 
avoid  multiplicity  of  suits. — Id. 

III.  NEW  PARTIES  AND  CHANGS  OF 
PARTIES. 

€:=>40(2)  (N.Y.Sup.)  When  third  party  may 
intervene.— Mandel  y.  Quardian  Holding  Co., 
686. 

<@=>40(3)    (N.Y.Sup.)  Purchaser   had    right   to 
iivtervene  in  action  against  vendor  by  holder  of 
option.— Mandel  v.  Guardian  Holding  Co.,  680, 
®=»40(7)    (N.Y.Sup.)  Invalidity  of  assignment 
and   indemnity    agreement   to    original   debtor, 


executed  after  assignment,  did  not  entitle  as- 
signor to  intervene  in  action  on  assignment; 
"interest  in  the  subject  of  action."— Bulova  y. 
E.  li.  Bamett,  Ine.,  808. 

^=s>53  (N.Y.Sttp.)  Trial  amendment,  adding 
party  plaintiff,  without  notice  or  justifying 
proof,  not  allowable.— Sofield  y«  W.  Becker's 
Aniline  &  Chemical  Works,  691. 

V.  DEFECTS,  OBJECTIOirS*  AMD 
AMENDMENT. 

<$=>92(3)  (N.Y.SUP.)  Misjoinder  of  ixarties  no 
ground  for  demurrer.— Rosco  grading  Co.  y. 
Goldenberg,  711. 

PARTITION. 

n.   ACTIONS  FOB  PARTITION. 

(B>  Proceedinars    and   Relief. 

^=»5\  (N.Y.Sup.)  Publication  on  affidayits  as 
to  unknown  owners  held  to  give  the  court  ju- 
risdiction.—Steel  V.  Norton,  76. 

Order  of  publication  in  notice  held  sufficient- 
ly accurate  as  to  description  of  beach  land. 
— Id. 

Publication  of  notice  in  action  for  partition 
of  beach  land  in  1871  held  sufficient— Id. 

PARTNERSHIP. 

I.  THE  REI.ATIOK. 

(C)  Eyidence. 

^=953  (N.Y.Sup.)  Evidence  hM  not  to  show 
that  organizers  of  corporation  in  fact  entered 
into  copartnership.— Thomashefsky  y.  Edel- 
stein,  707. 

(D)  Comueneement  «nd  Dvratlon. 

^=»60  (N.Y.Su)».)  Partners  continuing  busi- 
ness after  expiration  of  term  are  goy«med  by 
former  articles.— Housman  y.  Waterhouse,  249» 
^s>6l  (N.Y.Sur.)  Continuation  after  term  lim- 
ited in  articles  constitutes  partnership  at  will. 
—In  re  Ulrici's  Estate,  516. 

m.  MUTITAXi   BIGHTS,  DITTIES,   AND 

UABIIilTtes  OF  PARTNERS. 

(A)  Firm  Property  «nd  Business. 

^s»7l  (N,Y.Sup.)  Agreement  making  new  flna 
subject  to  articles  of  copartnership  *'mutatis 
mutandis"  construed.— Hx>u8man  y.  Water- 
house,  249. 

^=s>86  (N.Y.Sur.)  Agreement  may  be  modified 
as  to  apportionment  of  profits.— In  re  Ulrici's 
Estate,  516. 

IV.   RIGHTS  AND  UABIUTIES  AS 

TO  THIRD   PERSONS. 

(D)  Actions  hy  or  Against  Firms  or  Pnrt- 


^=»2I6(I)  (N.Y.$up.)  Judgment  against  part- 
ners cannot  be  sustained,  without  proof  of 
partnership.— Madison  Costume  Co.  v.  Amel, 
774. 

<e=>2l7(3)  (N.Y.Sup.)  Evidence  held  not  to 
warrant  findmg  a  copartner  personally  obligat- 
ed himself  to  pay  for  worlL.— McMagh  y.  Ruhe, 
138. 
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mU  PEATH  OF  PABTOijBB,  ANB  SUB- 
VIVXKQ  PABTMSBS. 

^s>244  (N.Y.8ap.)  Partnership  terminable  at 
will  terminates  upon  death  of  partner  and 
must  be  liquidated.— Housman  ▼.  Waterhouse, 
249. 

^=:>254  (N.Y.Sap.)  liquidation  pending  at 
partner's  death  continued,  notwithstanding  sur- 
viving partner's  right  to  purchase  assets.— 
Housman  v.  Waterhouse,  249. 
<»254  (N.Y.Sttr.)  Evidence  held  to  show  that 
surviving  partner  and  executor  of  deceased 
partner  paid  adequate  price  for  decedent's  in- 
terest; petitioner  surcharged  with  interest  on 
purchase  price.— In  re  Berel's  Estate,  91. 
«=s»255(4)  (N.Y.8itp.)  Representative  of  de- 
ceased partner  hela  not  entitled  to  share  In 
gain  in  business  made  on  survivor's  investment 
of  added  capital.— Greenalete  v.  Ferguson,  198. 

Surviving  partner  entitled  to  compensation 
for  carrying  on  buainess  with  consent  of  widow. 
—Id. 

If  reoresentative  of  deceased  elects  to  share 
in  profits  of  continued  business,  survivor  Is 
entitled  to  reasonable  compensation.— Id. 

No  fixed  rule  as  to  compensation  of  partner 
who  carries  on  the  business  after  dissolution 
by  death.— Id. 

Survivor,  continuing  business,  cannot  receive 
compensation,  unless  agreed  to  or  services  ben- 
eficial.-Id. 

Representatives  of  deceased  held  not  entitled 
to  share  in  profits  of  continued  business,  if  less 
than  value  of  survivor's  services.— Id. 
^=s»257  (N.Y.8vp.)  Surviving  partner  required 
to  account  for  partnership  assets  only.— Green- 
alete ▼.  Ferguson,  198. 

«s»257  (N.Y.Sur.)  Evidence  hM  to  suaUin 
finding  that  good  will  of  partnership  reverted  to 
estate  of  deceased  member.— In  re  Ulrid'a  Es- 
tate, 616. 

vn.  Di88oi.innoir,  settubmekt, 

AKD   ACCOUNTIHO. 

(A)  CMisen  of  Dianolmttom. 

«a»275  (N.Y.Sipw)  Partnership  terminable  at 
will  terminates  upon  death  of  partner.— Hous- 
man V.  'Waterhouse,  SMO. 

(D)  Aetlonn  for  Dissolntioa  and  Aeeoiuftt- 
inv. 

«s»327(l)  (N.Y.Sup.)  Party  seelsing  dissolu- 
tion on  theory  of  corporation  organised  as  a 
copartnership  must  allege  nonexistence  of  cred- 
itors and  show  why  statutory  method  of  dis- 
solution should  not  be  followed.— ^thomasbef sky 
▼.  Edelstein,  707. 
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PERPETUITIES. 

«=>6(5)  (N.Y.8vp.)  Will  of  son  held  to  create 
a  new  future  estate  in  his  property,  valid  be- 
cause, starding  alone,  it  did  not  suspend  aliena- 
tion for  more  than  one  life.— Duff  v.  Roden- 
kirchen,  35. 

<g=s>9(l)  (N.Y.Sur.)  Jurisdiction  to  sanction 
"void*'  accumulation  not  conferred  ktr  consent. 
—In  re  Schaefer's  Estate,  732.  ^* 


PHYSICIANS  AND  SURGEONS. 

^=>6(I2)  (N.Y.8up.>  First  offense  of  practic- 
ing dentistTy  without  license  punUhable  only 
by  fine.— People  v.  Salter.  252. 

Statute  imposing  fine  for  illegally  practicing 
dentistry  not  less  than  amount  fixes  that 
amount     as  penalty.— Id. 

Penalty  for  first  offense  of  practicing  den- 
tistry without  license  is  fixed  by  immediate  con- 
text.—Id. 

PLEADING. 

For  pleadings  in  i)articular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal. 

I.   TOUM   AHD    AI.U:GATT0N8    IN 
GBNERAI.. 

^=s>7  (N.Y.8up.)  Essential  fact  is  not  alleged, 
when  only  inferable.— Belmont  y.  City  of  New 
York,  173. 

^=»8(7)  (N.Y.8op.)  General  performance  or 
ability  to  perform  may  be  averred  without 
facts.— Rosco  Trading  Co.  v.  Goldenberg,  711. 
Allegation  of  general  performance  by  plain- 
tiff of  contract  sufficient.— Id. 
^=s>8(l2)  (N.Y.8up.)  Complaint  should  state 
facts  showing  whether  liens  were  invalid  as  al- 
leged.—Trustees  of  Presbytery  of  New  York 
V.  Westminster  Presbyterian  Church  of  West 
Twenty-Third  St,  705. 

^=:»I0  (N.Y.Sup.)  Answer  in  summary  pro- 
ceeding, pleading  oral  lease  for  year,  need  not 
state  Its  legal  effect.— State  Realty  Co.  v.  La 
Velle  Jewelry  Shop,  766. 

^=»M   (N.Y.Sup.)  Express   contract   need  not 
be  pleaded,  in  order  to  be  introduced  in  con- 
tractor's action  on  quantom   meruit,  contract 
being   matter  of   evidence.— Raile    v.   Peerless 
American  Products  Co.,  721. 
«=s»34(3)   <N.Y.8up.)  Rule  as   to  liberal   con- 
struction applicable  only  to  matters  of  form.— 
Belmont  v.  CJity  of  New  York,  173. 
<5=»34(3)    (M.Y^up.)  Comnlaint  to  be  liberally 
construed.— Fell  v.  Fell,  280. 
^=:»35    (N.Y.8itp.)    Allegations   of  lost  profits 
disregarded  as  surplusage.- Weber  &  Heilbron- 
er  V.  Holbrook,  Cabot  &  Rollins  Corporation, 
466. 

III.  PLEA  OR  ANSWER.  CR088-GOM. 

PIAINT.  AMD   AFFIDAVIT 

OP  DEFENSE. 

(O)  Tmverscs  or  Denials  and  Admlaiilons. 

<8=s>l2l(4)  (N.Y.Sup.)  Party  cannot  deny 
knowledge  or  information  sufficient  to  form 
belief  as  to  matter  of  record.— Maiden  T.  Ger- 
son,  225. 

(B3)  Set-Oir,  Connterelaim,  and  Cross-Corn* 
plaint. 

($=>I42  (N.Y.8up.)  Counterclaim  held  not  to 
state  cause  of  action  against  plaintiff.— Invest- 
ment Registry  of  America  v.  Moore,  432, 

IV.  REPUCATlON   OR  REPLY   AND 
StTBSEQUENT  PLEADINGS. 

^=>I83  (N.Y.8up.)  New  matter  in  reply  or 
supplemental  reply  deemed  denied,  and  subject 
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to  available  defenses.— Biggs  ▼.  Steiswty  & 
Sons,  101. 

V.   BEMI7RBEB   OR   EXCEPTIOH. 

«=>I92(4)    (N.Y.SupJ  Hypothetical  answer  is 

demur rable.~W.  N.  Stevenson  &  Co.  v.  Victor, 

S8 

<^  193(1)   (N.Y.8up.)  Complaint  need. not  be 

model  on  demurrer.— Feil  v.  Feil,  280. 

<S?3l94(l)    N.Y.Sup.)    Denial  of  contract  held 

insufficient    to    save    hypothetical    answer.— W. 

N.  SfpvpTison  &  Co.  V.  Victor,  88. 

^=:»2I7(2)    (N.Y.Sup.)  Demurrer     to     answer 

reaches  back  to  complaint.— Union  Ferry  Co.  of 

New  York  and  Brooklyn  v.  Fairchild,   126. 

VI.   AMENDED  AND   8UPPLEMENTAI. 
PUBADINGS  AND   REPUBADER. 

<£s:»237(8)  (N.Y.Sup.)  Testimony  for  injured 
pedestrian,  not  within  pleading,  could  not  be 
made  competent  by  amendment.— TreadweU  v. 
City  of  Yonkers,  675. 

<@=»238(l)  (N.Y.Ct.CI.)  Motion  for  amendment 
in  Court  of  Claims  should  state  facts.— Murray 
v.  State,  360. 

<S;=>238(3)  (N.Y.CtCI.)  Affidavit  for  amend- 
ment  of  claim  in  Court  of  Claims  held  not  suf- 
ficient.—Murray  V.   State,  3G0. 

Who  may  make  affidavit  for  amendment  of 
claim  filed  in  Court  of  Claims  stated. — Id. 
<e=>239(3)  (N.Y.Sup.)  Plaintiff  administratrix 
allowed  to  amend  on  payment  of  $10  costs  only. 
— Guinsn  v.  Hayes  Storage  Warehouse,  260. 
<@==>283  (N.Y.Sup.)  Defense  of  new  matter  in 
supplemental  complaint  must  be  pleaded  in 
amended  answer.— Biggs  v.  Steinway  &  Sons, 
101. 

IX.   BIIiL   OF   PARTICULARS   AND 
COPY  OP  ACCOUNT. 

<g=>313  (N.Y.Sur.)  Bill  of  particulars  not  fur- 
nished to  found  affirmative  defense. — In  re 
Seymour's  Estate,  726. 

(S=>326  (N.Y.Sup.)  Subway  contractor,  sued 
for  damages  to  property,  held  entitled  to  fur- 
ther particulars  as  to  defects  in  **atavlng,  spill- 
ing, and  underpinning."— Hanson  Place  Meth- 
odist Episcopal  Church  v.  City  of  New  York, 
61. 

Subway  contractor,  sued  for  damage  to  ren- 
tal value  of  building,  held  entitled  to  further 
particulars.~Id. 

XI.  MOTIONS. 

«=:»346  (N.Y^up.)  Judgment  on  pleadings 
cannot  be  granted,  where  there  is  denial  of 
knowledge  sufficient  to  form  belief  as  to  mat- 
ter of  record.— Maiden  v.  G<?rson,  225. 
^=»350(1)  (N.Y.Sup.)  Motion  for  judgment  on 
pleadings  may  be  made  at  Special  Term.— 
Reade  v.  Halpin,  45. 

^=^350 (3)  (N.Y.Sup.)  On  motion  for  judgment, 
unamended  complaint,  after  dismissal  as  to 
one  defendant,  should  be  considered  with  the 
full  record.— Reade  v.  Halpin,  45. 

Verdict  for  one  defendant  presumed  based 
on  finding  probable  cause  and  absence  of  mal- 
ice, on  motion  for  judgment  by  remaining  de- 
fendants.—Id. 

'€=^358  (N.Y.Sup.)  Motion  to  strike  should 
^s  made,  where  there  is  denial  of  knowledge 


sufficient  to  form  belief  as  to  matter  of  record. 
—Maiden  ▼.  Gerson,  225. 

«=»360(4)  (N.Y.Sup.)  Denial  of  knowledge  or 
information  sufficient  to  form  belief  as  to  mat- 
ter of  record  will  be  stricken.— Maiden  v.  Ger- 
son, 225. 

^=>369(6)  (N.Y.Sup.)  Cause  of  action  on  con- 
version held  withdrawn  by  reply  to  motion  for 
election.— Prince  v.  Finkelstein,  160. 

XII.  ISSUES,  PBOOP»  AND  VARIANCE. 

<&=9385  (N.Y.Sup.)  Plaintiff  held  not  limited  by 
bill  of  particulars  as  to  matters  not  covered. 
— Perlman  v.  Shanck,  767. 

POLICE  POWER. 

See  Municipal  Corporations,  ^=3»594-639. 

POWERS. 

n.   CONSTRtTCTION  AND  EZECXmON. 

^=3>36(l)  (N.Y.8up.)  Appointment  by  son's 
will,  if  valid,  held  execution  of  power  of  ap- 
pointment under  bis  father's  will,  though  not 
referring  to  it— Duff  v.  Rodenkirchen,  35. 

Will  of  son  having  power  of  appointment  un- 
der father's  will,  and  also  having  an  independ- 
ent interest  in  property,  exercising  his  power 
of  appointment,  would  be  construed  as  devis- 
ing his  independent  interest.— Id. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See   Adverse    Possession;     Limitation    of    Ac- 
Uohb. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Broken;  Facton. 

I.   THE  REIiATION. 
(A)   Creation   and  BSzlstenee.' 

^i=»2d  (N.Y.)  Assignment  Of  interest  by  one 
of  two  to  other  sales  agent  justified  refusal  of 
renewal  of  contract.— Paige  v.  Faure,  127  N.  B. 
898,  229  N.  Y.  114. 

(B)  Tern&lnatloa. 

^=»33  (N.Y.8up.)  Refusal  of  exclusive  agent 
of  manufacturer  to  accept  shipment  Justifies 
rescission.— Andrew  Gulick  &  Co.  v.  Cydemo- 
tor  Corporation,  316. 

Refusal  of  exclusive  agent  of  manufacturer 
to  accept  draft  for  price  justifies  rescission. 
—Id. 

<@==>4(  (N.Y.Sup.)  Question  whether  seller  to 
exclusive  agent  broke  contract  improperly  sub- 
mitted, because  contract  did  not  impose  duty. 
—Andrew  Gulick  &  Co.  v.  Cydemotor  Corpo- 
ration, 316. 

Agent  making  default  not  entitled  to  recover 
profits,  though  he  transferred  agency.— Id. 
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II.  MUTUAI.  RIUBTS,  DUTIES^  AND 

UABiLtTIES. 

(A)  Uzeentloa  of  Aorency. 

<®=»63(l)  (N.Y.)  Bxdusive  sales  agents  must 
try  to  selL-Paige  y,  Faure,  127  N.  E.  898,  229 
N.  X.  114. 

in.  RIGHTS  AND  XiIABH^ITIES  AS  TO 
THIRB  PERSONS. 
(A)   Power*  of  A  vent. 

€=»I20(3)  (N.Y.Sup.)  Postal  card  admissible 
to  show  that  agent  nad  some  authority  to  rent. 
— MacArthur  v.  Walter,  690. 
^=:»I23(I)  <N.y.8up.)  Eyidence  held  to  prove 
alleged  agent's  authority  to  order  advertising 
work.— Richardson  t.  Argos  Mercantile  Corpo- 
ration, 891. 

(C)  UnaQthoriced  «nd  "Wroumtni  Acts. 

<$=;9|59(2)  (N.Y.8up.)  Agent  not  liable  to  third 
persons  for  nonfeasance.— Mauer  y.  Bgan,  180. 

PRINCIPAL  AND  SURETY. 

See  Indemnity. 

PROHIBITION. 

I.  NATURE  AND  GROUNDS. 

«=>!  (N.Y.)  When  granted.— People  ex  rel. 
ChOds  y.  Extraordinary  Trial  Term  of  Supreme 
Court,  127  N.  B.  486,  228  N.  Y.  463. 
^s»9  (N.Y.)  Apprehension  of  injury  insufficient 
ground.— People  ex  rel.  Childs  v.  Extraordinary 
Trial  Term  of  Supreme  Court,  127  N.  E.  488, 
228  N.  Y.  463. 

^=»ll  (N.Y.)  Insufficient  publication  of  order 
appointing  extraordinary  Trial  Term  irregular- 
ity merely  .—People  ex  rel.  Childs  y.  Extraordi- 
nary Trial  Term  of  Supreme  Court,  127  N.  E. 
486,  228  N.  Y.  463. 

Objections    which   would   be   disregarded   as 
techidcaUty  yifSi  not  support  WYit<^rd. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PUBLIC  IMfROVEMENTS. 

See  Municipal  Corporations,  «=>273-K)2. 

PUBLIC  SERVICE  COMMfSSIQNS. 

^=s>6  (N.Y.Sup.)  C^  only  do  what  statute 
specifically  authorizes. — ^Public  Service  Commis- 
sion, Second  Dist,,  v.  Pavilion  Natural  Gas  Co., 

^f9(r)  (N.Y.Sop.)  Order  forbidding  increas- 
ed rates  before  hearing  evidence  is  unlawful. 
■—Public  Service  (Commission,  Second  Dist.,  y. 
Pavilion  Natural  Gas  Co.,  55. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Gas;    Railroads;    Street  Rail- 
roads;  Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 


RAILROADS. 

See  StTMt  RailMada. 

in.   CONSTRUCTION,    MAINTENANCE, 
AND  EQUIPMENT. 

^=»94(l)  (N.Y.)  Highway  commissioner's  con- 
sent to  crossing  highway  unnecessary.— People 
V.  Delaware  &  Hudson  Co.,  127  N.  B.  244,  228 
N.  Y.  279. 

^=»«4(4)  (N.Y.)  Public  Service  Commission's 
consent  held  to  authorize  highway  crossing. — 
People  V.  Delaware  &  Hudson  Co.,  127  N.  E. 
244,  228  N.  Y.  279. 

X.   OPERATION. 
(A)   Duty  to  Operate. 

^=s>222(l)  (N.Y.)  Not  liable  for  consequential 
damages  to  property  from  unavoidable  and 
nonnegligent  acts.— Ball  v.  New  York  Cent,  B. 
Co.,  127  N.  E.  493,  229  N.  Y.  33. 

Tracks  adjacent  and  connecting  with  yard 
may  be  used  for  Interchanging  traffic  when  nec- 
essary.— Id.  ' 
<g=»222(2)  CN.Y.)  Transportation  of  freight 
involves  interchanging  of  traffic  between  roads. 
—Ball  v.  New  York  Cent  R.  Co.,  127  N.  E. 
493,  229  N.  Y.  33. 

May  not  use  tracks  adjacent  to  yard  for  use 
in  private  capacity  when  unnecessary.— Id. 

Bight  to  intsrchange  traffic  at  particular  point 
dependent  on  necessity.— Id. 
<3=»222(5)  (N.Y.)  Restraining  storing  of  cars 
on  tracks  not  supported  by  findings  or  evi- 
dence—Ball V.  New  York  Cent.  R.  Co.,  127 
N.  E.  493.  229  N.  Y.  33. 

Must  establish  reasonable  necessity  of  Inter- 
changing traffic  at  particular  point.— Id. 

(F)  Acoldent*  at  CroMlnya. 
«e=»30l  (N.Y.Sup.)  Bights  of  electric  cars  us- 
ing steam  railroad  superior  to  automobile.— 
Letzter  y.  Ocean  Electric  Ry.  Co.,  649. 
id=s>350(6)  (N.Y.S11P.)  Nerlif^oe  in  opentiag 
electric  car  held  for  jury<— Letzter  y.  Ocean 
Electric  Ry.  Co.,  649. 

«=»350(13)  (N.Y.Sup.)  Contributory  negli- 
gence of  automobile  driver  held  for  jury.— Lets- 
ter  y.  Ocean  Electric  Ry.  Co.,  649. 


REAL  ACTIONS. 


See  Partition. 


RECEIVERS. 


a.   APPOINTMENT.    QUALIFICATION, 
AND    TENURE. 

^=s>46  (N.Y.Sup.)  Order  denying  motion  for 
receiver  without  prejudice  to  subsequent  mo- 
tion to  compel  defendants  to  give  bond  hdd 
o  roper.— Weed  v.  Brazill,  353. 

RECEIVING  STOLEN  GOODS. 

«=»7(6)  (N.Y.Sup.)  Purchasing  property, 
without  inquiring  as  to  seller's  right  to  sell,  not 
offense.— People  v.  Brown,  116. 
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REFORMATION  OF  INSTRUMENTS. 

II.   PROCEEDINGS  ANB  BEXJEF. 

^=»36(3)  (N.Y.Sup.)  Complaint  hel^  to  state 
cause  of  action  to  impress  life  estate  on  prop- 
erty.—Feil  V.  Feil,  280. 

^=>47  (N.Y.Sup.)  Grantee,  mortgaging  land, 
must  protect  life  estate  on  reformation.— Fell 
▼.  Feil,  280. 

RELIGIOUS  SOCIETIES. 

^=>25  (N.Y.Sup.)  Complaint  to  determine 
right  to  church  propery  held  insufficient  to 
state  a  cause  of  action  against  individual  de- 
fendant.—Trustees  of  FresbyterF  of  New  York 
V.  Westminster  Presbyterian  Church  of  West 
Twenty-Third  St.,  703. 

REPLEVIN. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

^3s>5  (N.Y.Sup.)  Goods  wrongfully  seized  by 
police  are  subject  to  action.'— Duboft  v.  Haslan, 
896. 

IV.   PLEADING  AND  EVIDENCE. 

^is=>72  (N.Y.8up.)  Ownership  of  motorcar  not 
shown  in  an  Impleaded  defendant. — Porzio  T. 
Murray,  817. 

VI.  TBIAI«,  JITDGMENT,  fNFOBOE- 
BIENT  OF  JITDGMENT,  AND 

REVIEW. 

<S==:>86  (N.Y.Sup.)  Relief  obtained  at  common 
law.—- iJudracco  v.  National  Surety  .Co^  590. 

VII.  LIABILITIES  ON  BONDS  AND 

TTNDEBTAXINGS, 


>II9  (N.Y-Sup.)  Conditions  of  bond  inde- 
pendent, and  action  accrues  on  breach  of  one. — 
Budraeco  v.  National  Surety  Co.,  590. 

Bond  broken  where  plaint^  suffers  nonsuit-* 
Id. 

€=»t24(3}  (N.Y.Sap.)  Damages  for  breach  of 
bond  nominal,  in  absence  of  right  to  possession 
of  property.— Budraeco  ▼.  National  Surety  Co., 
^90. 

^s»l34  (N.Y.Su|).)  Statements  of  value  in  affi- 
davit and  replevin  bond  only  prima  facie  evi- 
dence.—Budraeco  V.  National  Surety  Co.,  590. 

RETROSPECTIVE  LAWS. 

See  Constitutional  Law,  «ss>18&-193 ;  Statutes, 
«=»263-270. 

REVENUE. 

See  Taxation. 

REVERSIONS. 

^ss>[  (N.Y.Sup.)  Nature  of  estate  Stated.— Duff 
V.  Rodenkirchen,  35. 

„     .      ,         REVIEW. 

See  Appeal. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  ^=o3&<44. 


„    ™.  ROADS. 

See  Highways. 

SALES. 

See  Taxation,  ^=3»614 ;   Vendor  and  Purchaser. 

I*  REQUISITES    AND     VALIDITY    OF 
OONTBAOT. 

^=3»22(2)  (N.Y.Sup.)  Correspondence  held  not 
to  show  existence  of  sales  contract.— Block  v. 
Robitscher,  773. 

<S=952(2)  (N.Y.Sup.)  Seller's  difficulty  in  die- 
posing  of  goods  prior  to  negotiations  held  ad- 
missible on  issue  of  price.— Jacobson  v.  Silber- 
stein^  150.- 

Evidence  as  to  length  of  pieces  of  doth  held 
admissible  on  issue  of  price. — ^Id. 

II.  CONSTRirCTioN     OF     COITTRACT. 

^=»62  (N.Y.Sup.)  Contract  held  severable.— 
MiUer  &  Sons  Co.  v.  B.  M.  Sergeant  Co.,  382. 
^=>72(5)  (N.Y.Siip.)  Buyer  cannot  require  in- 
spection contrary  to  contract.— Bstes  v.  Curtias 
Aeroplane  &  Motor  Corporation,  25. 

Provision  for  inspection  does  not  require  gov- 
ernmental inspection.-^Id. 

<g=»77(2)  (N^.Y.Sup.)  The  terms  "c.  f.  i."  and 
"c.  i.  f."  defined.— Sea ver  y',  Lindsay  Light  Co., 
80. 

^=3»79  (N.Y.Sup.)  Place  of  delivery  a  matter 
of  intention. — Seaver  v.  liindsay  Light  Co.,  30. 
^s»79  (N.Y.S»up.)  Place  where  seller  keeps 
goods  is  place,  of  delivery,  where  no  place  is 
specified,  though  price  is  "f.  o.  b."  certain 
place.— Miller  &  Sons  Co.  v.  E.  M.  Sergeant 
Co.,  382. 

^=^88  (N.Y.Sup.)  Whether  printed  stipulation 
^t  side  of  signature  was  part  of  contract  held 
for  jury.^Goldsmith  ▼.  Italian  Discount  A 
Trust  Co.,  335. 

III.  MODIFICATION    OB   RESCISSION 

OF  CONTRACT. 
*    CB)  Re9cl«itom  br  Selletw 

^=s»98  (N.Y.Sup.)  Where  buyer  violated  con- 
tract by  insisting  on  inspection,  seller  could 
rescind,  and  reeover  (^amiges.— Estes  t.  Curtiss 
Aeroplane  &  Motor  Corporation,  25. 

(O)  Resetasion    by    Bvyer. 

<g==>l2l  (N.Y.8iip.)  Evidence  AeZd  to  show  elec- 
tion to  retain  car,  and  not  to  rescind. — ^Klein 
V.  Ninetieth  St.  &  First  Ave.  C^age,  258. 

IV.  PERFORMANCE   OF   CONTRACT. 

(C)  Delivery  and  Acceptaaoe  of  Crooda. 

«s>l6l  (N.Y.Sup.)  Place  of  delivery  where 
goods  are  shipped  by  carrier.— Seaver  ▼.  Lind- 
say Light  Co.,  30. 

Provision  f.  o.  b.  ordinarily  designates  place 
of  delivery.— Id. 

Seller  of  goods  c.  i.  f.  fulfills  contract  by  pay- 
ing insurance,  freight,  etc.,  and  delivery  is  com- 
plete.—Id.  . 

^=»I70  (N.Y.8op.)  Bujer's  failure  to  accept 
excused,  where  seller  failed  to  deliver  in  time. 
— Charlop  V.  Alt,  830. 

Seller's  failure  to  deliver  in  agreed  time  not 
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cept.— Id.  „      ,     ^ 

<&=>I72  (N.Y^vp.)  Buyer  and  not  seller  in  de- 
fault, where  contract  does  not  specify  place  of 
delivery  and  goods  cannot  be  shipped  by  reason 
rtf  freight  embargo. — Miller  &  Sons-  Co.  v.  E. 
M.  Sergeant  Co.,  382. 

(D)   Pnyment  of  Price. 
e=»l95  (N.Y.Sup.)  Tender  of  payment  unnec- 
essary after  refusal  to  deliver.— Lewis  v.  Carez 
Co.,  606. 


V.   OPERATIOK  AND  EFFECT. 
(A)  Transfer  of  Title  an  Bet-Wtfen  Parties. 

^=>t97  (N.Y.Sup.)  Statute  as  to  when  title 
passes  not  applicable  to  contract  executed  and 
to  be  performed  elsewhere  than  in  state.— Seav- 
er  V.  Jjindsay  Light  Co.,  30. 
^=»202(2, 3)  (N.Y.Sup.)  Title  passes  where 
requirement  of  payment  on  delivery  is  modi- 
fied and  30-day  draft  accepted.— Durtiam  v. 
Stuyvesant  ins.  Co.  of  the  City  of  New  York, 
887. 

VI.   WARRANTIES. 

€=s>255  (N.Y.Sttp.)  Implied  warrahty  of  fitness 

held  to  inure  to  benefit  of  consamer.— Cbyaky 

V.  Drake  Bros.  Co.,  459. 

^i=»274  (N.Y.Sup.)   On  sale  of  food,  warranty 

of  fitness  implied.— Chysky  y.  Drake  Bros.  Co., 

459. 

Vn.  REMEDIES  OF  SEIXER. 
(B)  Actions  for  Prloo  or  Valae. 

^==>345  (N.Y.Sup.>  On  refusal  to  accept  goods 
not  eapable  of  resale,  seller  must  notify  pur- 
chaser that  goods  are  held  by  him  as  bailee.— 
Henderson  Importing  Co.  v.  Breidbart,  160. 

(F>  Actions  for  IHunases. 

€=»37l  (N.Y.SupO  Where  buyer  violated  con- 
tract by  insisting  on  inspection,  seller  could 
rescind,  and  recover  damages,  without  manu- 
facturixkg  goods;  "anticipatory  breach."— Estes 
V.  Curtiss  Aeroplane  &  Motor  Corporation,  25. 
€^=3384  (2)  (M*.Y.Sttp.>  Measure  of  damages  for 
failure  to  accept  needles  «old  stated.— Hender- 
son-Importing  Co.  V.  Breidbart,  169. 

Vin.   REMEDIES  OF  BUTBR. 

(C)  Actions  for  Bfcacli  of  Ooatfaet. 

€=:»406  (N.Y.Sup.)  Buyer  need  not  tender 
after  sellers'  refusal.— Pearlberg  v.  Levisohn, 
615. 

<£;=»4I8(1)  (N.Y.Sup.)  Measure  of  damages  for 
failure  to  driver  same,  whether  or  not  ship- 
ment is  made.— Sea ver  v.  Lindsay  Light  Co.,  30. 
^=>4i8(2)  (N.Y.Sup.)  Damages  for  nondelivery 
measured  by  value  at  place  of  delivery.— 
Seaver  ▼.  Lindsay  Light  Co.,  30. 


SAVINGS  BANKS. 

See  Banks  and  Banking,  ^=»301. 
182  N.Y.S.-63 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

II.   PUBLIC  SCHOOLS. 

(K)    District    Debt,    Securities,    and    Tax- 
ation. 

<@==>I08(2)  (N.Y.Sup.)  Tax  for  expense  of  new 
school  house  could  be  levied  against  district  as 
it  existed  prior  to  act  of  1917.— Pardee  v.  Hay- 
field.  3. 

(G)  Teaclicrs. 

<$=»  135(1)  (N.Y.Sup.)  City  council  cannot  limit 
number  of  teachers  and  school  employes  fixed 
by  board  of  education.— Emerson  v.  Buck,  385. 

SEAMEN. 

^=:>29(5)  (N.Y.Sup.)  Longshoremap  employed 
b^  independent  contractor  entitled  under  mari- 
time law  to  indemnify  for  effects  of  injury. — 
Simpson  v.  Atlantic  Coast  Shipping  Co.,  831. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  «s>13S. 

SET-OFF  AND  COUNTERCLAIM. 

n.   SUBJECT-MATTER. 

^==>29(3)  (N.Y.Sup.)  Rent  due  under  lease  19 
proper  counterclaim  in  action  for  fraudulent 
representations  inducing  lease.— Seidman  y. 
McCahiU,  800. 

€=>34(l)  (N.Y.Sup.)  Claims  in  contract  can- 
not be  set  up  in  action  for  tort  unless  connected 
with  subject  of  action.— Gruas  v.  Fortoul  Film 
Corporation,  28. 

^=»42  (N.Y.Sup.)  Counterclaim  in  favor  of  one 
defendant  cannot  be  set  off  in  action  against 
two  defendants/— Oruas  Vi  Fortoul  Film  Cor- 
poration, 28. 


See  Wharves. 


SHIPPING. 


SLANDER. 

See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

I.  NATURE  AND  GROUNDS  OF  REM- 
EDY IN  GENERAL* 

^=»6  (N.¥.Sup.)  Contract  not  enforced,  unless 
mutual  in  remedy.- Corney  v.  Kline  Btdg.  A 
Const.  Co.,  15. 

«=>I0(2)  (N.Y.Sup.)  If  vendor's  wife  refuses 
to  convey  to  defrauded  purchaser,  price  will  be 
abated  by  value  of  dower  interest.— Granoff  v. 
Korpus,  136. 

<S=»I0(2)  (N.Y.8up.)  Contract  f6r  sale  of  real- 
ty may  be  enforced,  with  an  abatement  in  price, 
where  vendor's  wife  refuses  to  sign.— Cam pione 
V.  Eckert,  137. 

<3=>I3  (N.Y.Sup.)  Bemedy  against  vendor  un- 
able to  convey  is  action  for  damages. — Mandel 
V.  Onardian  Holding  Co.,  689. 
€==>I6  (N.Y.Sup.)  Not  decreed  as  to  contract 
to  purchase  land  for  particular  use,  where  sub- 
sequent ordinance  prevents  use.— Biggs  v.  Stein- 
way  &  Sons,  101. 
Vendor  held  not  entitled  to  relief,  though  re- 
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stirictioii  defeatinir  snit  was  removed  at  time  of 

trial— Id. 

Vendor  held  not  entitled  to  specific  perform- 
ance on  payment  of  damages  for  delay  in  the 
removal  of  restriction. — Id. 

II.   CONTBA0T8    EHrOBOEABi:.E. 

<8=>32(l)  (N.Y.Sup.)  Contract  not  enforced,  un- 
less mutual  in  obligation.— Oorney  v.  Kline 
Bldg.  &  Const  Co.,  15. 

«=>32(3)  (N.Y.Sup.)  Contract  held  to  possess 
mutuality  of  obligation  as  basis  for  suit.— Corn- 
ey  V.  Kline  Bldg.  &  Const.  Co.,  15. 

IV.   PROCEEDIKOS    ANB    BEUEF. 

<S=»I05(I)  (II.Y.Sup.)  Vendee  may  sue  before 
date  for  passing  of  title,  on  refusal  to  recogmze 
validity  of  contract.— Corney  v.  Kline  Bldg.  & 
Const.  Co.,  15.  ^  ,^       ^     ..*    . 

«8=>I08  (l*.Y.8up.)  Evidence  Wtf  to  jusUfy  in- 
junction to  preserve  status  pending  suit  to  en- 
force lessee's  agreement.— Weinstein  v.  J. 
Hamburger  &  Co.,  326. 

«8=>H6  (N.Y.8up.)  Willingness  to  perform  ex- 
pressed in  answer  not  manifestation  of  willing- 
ness at  time  of  trial.— Biggs  v.  Steinway  & 
Sons,  101.  :  ,  ,  ^ 

«s»l28(l)  (N.Y.Sup.)  Vendor  not  entitled  to 
damages  on  vendee's  failnre  to  accept  convey- 
ance and  denial  of  specific  performance.— 
Biggs  V.  Steinway  &  Sons,  101. 

STATES. 

III»  PROPERTT,  CONTRAOTS,  ANB 
XXABIUTIBS. 

4=»II2  (N.Y.Ct.CI.)  Not  liable  for  negligence, 
uulesa  immunity  waived.— Fraser  v.  State,  491. 

V.  CLAIMS  AGAINST  STAlTE. 

^s»184  (N.Y.Ct.Cr.)  Obdm  in  Court  of  Claims 
may  be  amended  as  in  Supreme  Court.— Mur- 
ray V.  State,  360. 

^=>I84  (N.Y.Ctd.)  Fire  warden,  claiming  for 
injury,  k^U  not  gaiity  ol  contributory  negli- 
gence.—Van  Dusen  v.  State,  496. 

STATUTE  OF  FRAUDS. 

See  Fraudt,  Statute  ot. 

STATUTE  OF  LIMITATIONS. 

^ee  Limitation  of  Actions. 


Vr.   OOW9TBirCTl6Tff  Airo  09BRA* 

TION. 

(A)   Gcneml  Rule*   of  Oonrtrii«tle«. 

«=»  181(1)  (N.Y.Sup.)  Legislative  intent  para- 
mount over  the  letter  of  the  law.— Travis  v. 
American  Cities  Co.,  394,        ,    .        .  *       -• 

<S=9|84  (N.Y.SUP.)  Construed   m  view  of  evil 
to  be  remedied.— In  re  Dwyer,  64. 
«8=»I96  (N.Y.Sup.)  Clause  relates  to  last  an- 
tecedent, unless  contrary  intention  is  shown. — 
People  V.  Salter,  252. 

€x=>208  (N.Y.Sup.)  Every  clause  to  be  given 
effect.— In  re  Dwyer,  64. 

<S=s>2i7  (N.Y.Sup.)  History  of  enactment  may 
be  considered  in  interpreting  statute.— Travis 
V.  American  Cities  Co.,  394. 
«=»2I8  (N,Y.)  Recognition  by  city  of  com- 
pany's rights  as  telegraph  company  is  prac- 
tical interpretation  of  act.— Holmes  Electric 
Protective  Co.  v.  WUiiams,  127  N.  E.  315,  228 
N.  y.  407. 

(B)  Parrtlovlav   Clause*  ot   Statntea. 

<8:s>245  (N.Y.8up.)  Taxing  act  construed  most 
favorably  to  taxpayer.— Travis  v.  American 
Cities  Co.,  394. 

(p)  Ili«tv*aet»r»  opexwcioa. 
^S3»263  (N.Y.Ihm.Ct.)  Operate  prospectively.— 
Seventy-Eighth    Street    &    Broadway    Co.    ▼. 
Rosenbaum,  505. 

Retrospective  only,  where  intention  is  dear. 
-Id. 

^=9265  (N.Y.Mun.Ct.)  No  retrospective  con- 
struction given  where  it  would  interfere  with 
vested  rights.— Seventy-Eighth  Street  &  Broad- 
way Co.  V.  Rosenbaum,  505. 
^=»270  (N.Y.Sup.)  Amendatory  statute  with- 
out retroactive  effect,  unless  such  is  intent. — 
In  re  Frost's  Will,  559. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art  6,  S§  1,  2,  11,  17,  18-182  N.  Y,  S.  792. 
Art.  8.  §  10-182  N.  Y.  8.  385; 
Alt.  10,  i  2—182  N.  X.  S.  230.  ' 

COBB  OF  PROCEDURJD. 
§  448-182  N.  Y.  S.  76. 

COI>B  OF  OlVIIi  PROOEIDUREI 
§  265--M2  N.  Y.  S;  360i 


STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

V.  REPEAL,  StrSFENSIOIf,  BXPIBA- 

mm,  AM>  RfivrsTAii. 

«g=>l5d  (N.Y.)  When  sUtute  will  be  held  re- 
pealed by  implication  stated.— People  ex  /el. 
Bronx  Parkway  Commission  v,  City  of  "ion- 
kers,  127  N.  E.  593,  229  N.  Y.  1. 


413—182  N 
$  452—182  N 
«  471-182  N 
§  488—182  N.  Y.  S, 
I  501—182  N.  Y.  S 


Y.  S.  173. 

Y.  S.  686,  808. 

Y.  S.  746. 

711. 

747. 


501,  subsec.  2-182  N.  Y.  S.  628. 
I  502-182  N.  Y.  S.  747. 
I  514—182  N.  Y.  S.  101. 
I  533—182  N.  Y.  S.  711. 
§§  537,  538—182  N.  t.  S.  225. 
§547-182  N.  Y.  S.  45,  225. 
i  721—182  N.  Y.  S.  746. 
I  723—182  N.  Y.  S.  691. 
R  829—182  N.  Y.  S.  780. 
§  830-182  N.  Y.  S.  373. 
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I  870-127  N.  B.  798.  22S  N,T.  84;  182  N.  T. 

S.  132. 
871,  878-182  N.  Y.  S.  182. 
883—182  N.  Y.  S.  816. 
i  886-127  N.  B.  TB3.  229  N.  Y.  84. 
i  923—182  N.  Y.  S.  900. 

1002—182  N.  Y.  S.  356. 
5  1346-1^  N.  Y.  S.  20. 
i§  1699,  1733-182  N.  Y.  S.  59a 
f  1744-182  N.  Y.  S.  308. 
i  1836a— 182  N.  Y.  S.  415. 
$  1902-182  N.  Y.  S.  260,  803. 
i  2032—182  N.  Y,  8.  545. 
S  2120-127  N.  K.  402.  228  N.  Y.  309. 
S  2231—182  N.  Y.  S.  265,  295. 
§  2231.      Amended   by    Laws    1920,   ch.    139— 

182  N   Y    S   500 
S  2231,  subsec.  5-182  if.  Y.  S.  295. 
I  2232,  sabBec.  4—182  N.  Y.  S.  690. 
S  2244—182  N.  Y.  S.  786. 
$§  2253,  2254.  2256-182  N.  Y.  fi.  666. 
S  2664a— 182  N.  Y.  S.  537. 
$  3343,  subsec.  9^182  N.  Y.  S.  803. 
§  3372-182  N.  Y.  S.  267. 
i  3378-127  N.  B.  476,  229  N.  Y.  30. 

O0de  of  Ow«  Procedure,  S§  2472-277i,  mm 

Amended  and  Jtenumhered  iu  19 14 

(Surrogate's  Code,) 

2510.  sobsec.  3—182  N.  Y.  S.  537. 
2564-182  N.  Y.  S.  729. 
2676-182  N.  Y.  S.  221. 
2721—182  N.  Y.  fi.  637. 
2770-127  N.  B.  793.  229  N.  Y.  84, 

CODE  OF  CRIMINAL  PROCEDUBB. 

f  6^-i82  N.  Y.  S.  647. 
I  132—182  N.  Y.  S.  T92. 
§  395—182  N.  Y.  S.  715. 
$  399-182  N.  Y.  fi.  117. 
I  543-182  N.  Y.  S.  799. 
If  686-691-182  N.  Y.  S.  896. 

RBVIBED  STATUTES, 

First  Edition, 

Yoloiae  2. 

Pt  3,  ch.  1,  tit.  2.  S  124.  Amended  by  Laws 
1831,  ck.  200;  Laws  1842,  eh.  277.  ||§ 
3,  4-182  N.  Y.  8.  76. 

CONSOLIDATED  LAWS. 

Bankinq  Law  <Ch.  2). 

§  248,  subsec.  1—127  N.  B.  474,  229  N.  Y.  60. 
i  260.  snbscc.  1-127  N.  B.  474,  229  N.  Y.  50. 

BUSINBSS  COBPOBATIONS  LAW  (CH.  4). 

Ch.  4—127  N.  E.  584,  228  N.  Y.  475. 
i  2,  subsec.  3-182  N.  Y.  S.  9. 

Civil  Rights  Law  (Ch.  6). 
i§  60,  61—182  N.  Y.  8.  428. 

County  Law  (Ch.  11). 

§§  3,  4-182  N.  Y.  S.  693. 

I  6  added  by  Laws  1917,  ch.  578-182  N.  Y.  S. 

693. 
§  23^-182  N.  Y.  S.  808. 


DiBCEDEKT  Estate  Law  (Ch.  13). 
f  27-182  N.  Y.  S.  64. 
i  120-182  N.  Y.  S,  803. 

Domestic  Relatwwb  LaW  (Ch.  14). 
{  70-182  N.  Y.  S.  577. 
§  110.     Amended  by  Laws  1915.  ch.  352,  §  1 ; 

Laws  1917,  ch.  149,  §  1—182  N.  Y.  S. 

559. 
S  111-182  N.  Y.  S.  407. 
§  111.    Amended  by  I^ws  1916,  ch.  362,  {  2— 

182  N.  Y.  S.  569. 
f§  112-114.     Amended  by  Laws  1915,  rh.  362, 

S  3-182  N.  Y.  S.  559. 
I  116.     Amended  by  Laws  1915,  ch.  352,  |  4— 

182  N.  Y.  S.  659. 

Education  Law  (Ch.  16). 

S  11a  added  by  Laws  1919,  ch.  661—182  N.  Y. 

S    ^ 
§S  330-365  added  by  Laws  1917,  ch.  32&-182  N. 

Y     Q     Q 

IS  865-^81  added  by  Laws  1917,  ch.  78^-182 

N.  Y.  S.  385. 
fS  882-889  added  by  Laws  1919,  ch.  645-182 

N.  Y.  S.  385. 

General  Busikess  Law  (Ch.  20). 
§  340-182  N.  Y.  S.  671. 

General  City  Law  (Ch.  21). 

a  10-24  added  by  Laws  1913,  ch.  247-182  N. 
Y.  S.  288. 

Genebal  Corpobation  Ldkw  {Csl  23). 

i  16a,  subsee.  4  added  by  Laws  1918,  ch.  103- 
182  N.  Y.  8.  717. 

HiaHWAT  Law  (Oh.  2^. 

{  130,  subsec.  7—127  N.  B.  472.  229  N.  Y.  44. 
i  146-127  N.  B.  244.  228  N.  Y.  279. 

Home  Rule  Law. 
See  General  City  Law,  S{  10-24, 

iNsu&AjrcB  Law  (Ob,.  28). 

f  58-127  N.  E.  315.  228  N.  Y.  407. 

$  70,  8ubs€c..4-127  N.  E.  479,  228  N.  Y.  469. 

i  101,  subsec.  2-182  N.  Y.  S.  555. 

S  121  added  by  I^aws  1917.  ch.  440,  |  3-182  N. 

Y.  S.  887. 
S  231,  subsec.  2—182  N.  Y.  S.  212. 

Judiciary  Law  (Oh.  80). 
f  153-127  N.  E  4«6,  228  N.  Y.  463.  ' 

i  476-182  N.  Y.  S.  1,  671. 

Labor  Law  (Ch.  31). 
§  79b(4)-182  N.  Y.  S.  442. 

Lien  Law  (C7h.  33). 

2—127  N.  E.  329,  228  N.  Y.  341. 

3-33—127  N.  E.  253,  228  N.  Y.  359. 

5,  7.  12—127  N.  E.  329,  228  N.  Y.  341. 
17—182  N.  Y.  S.  70. 
i  23-127  N.  E.  329,  228  N.  Y.  341. 
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MEMSBBU3HIP  CORPOBATIONS  LAW  (CH.  35). 

i  14r-i82  N.  Y.  S.  658. 

Mental'  Deficiency  Law  (Ch.  71). 

t  24a— 182  N.  t,  S.  645. 

.    Negotiable  Instbuments  Law  (Ch.  38). 

.{{  20,  26-182  N.  Y.  S.  U9. 
§§  200,  201,  204—182  N.  Y.  S.  900. 

Penal  Law  (Ch.  40). 

f  270—182  N.  Y.  S.  1. 

f  365-182  N.  Y.  S.  403. 

I  1120-182  N.  Y.  S.  545. 

i§  1290,  1294,  1296,  1298—127  N.  E.  23T,  228 

N.  Y.  269. 
§  1308-182  N.  Y.  S.  115. 
|§  1740,  1937—182  N.  Y.  S.  547. 
I  2013—182  N.  Y.  S.  117. 

Pebsonal  Pbopebty  Law  (Ch.  41). 

16—182  N.  Y.  S.  732. 

31—182  N.  Y.  S.  212. 

42-182  N.  Y.  S.  905. 

85,  sobsec.  2—182  N.  Y.  S.  615. 

100,  rule  5—182  N.  Y.  S.  80. 

124,  subsec.  1—182  N.  Y.  S.  382. 
I  126,  subsec.  2—182  N.  Y.  S.  :382. 
§  130^182  N.  Y.  S.  290. 
i  144,  subsec.  3-182  N.  Y.  S.  169. 

I  145—182  N.  Y.  S.  169. 
f  146-182  N.  Y.  S.  25. 

i§  190,  191.  194,  198b,  199.  214,  215.  219,  220, 
236—182  N.  Y.  S.  403. 

Public  Health  Law  (Cii.  45). 

§8  21b,  85—127  N.  E.  312,  228  N.  Y.  398. 

II  203,  203b— 182  N.  Y.  S.  252. 

Public  Sebviob  Commissions  I^aw  (Ch.  48). 

Ch.  48^182  N.  Y.  S.  55. 

§  53—127  N.  E.  244.  228  N.  Y.  279. 

§§  66,-72,  74-182  N.  Y.  S.  55. 

Railboad  Law  (Ch.  49).    . 
§  22-127  N.  E.  493.  229  N.  Y.  33. 

Real  Property  Law  (Ch.  50). 

§§  36,  40,  59-182  N.  Y.  S.  35. 

I  94-182  N.  Y.  S.  629. 

§  101-182  N.  Y.  S.  537. 

fl  175,  178-182  N.  Y.  S.  35. 

§  223—182  N.  Y.  S.  623. 

I  232—182  N.  Y.  S.  766. 

I  232.     Amended  by  Laws  1918,  ch.  303—182 

N.  Y.  S.  786. 
$  242—182  N.  Y.  S.  690,  786. 
I  259-182  N.  Y.  S.  786. 

Sales  of  Goods  Act. 
See  Personal  Property  Law,  §§  82-15^ 

Stock  Corporation  Law  (Ch.  59), 
§§  19,  61-182  N.Y-  S.  9. 

Tax  Law  (Ch.  00). 

||§3.  4_1S2  N.  Y.  S.  610. 

§§  131-133-  182  N,  Y.  S.  242. 


i  ^14  added  by  Laws  1917,  ch.  72^-182  N.  T. 

S.  448. 
S  220.    Amended  by  Laws  1916,  cfa.  664^182  N. 

Y.  S.  218. 
;  220,  Bubsec  2—182  N.  Y.  S.  190. 
I  221a— 182  N.  Y.  S.  223. 

I  221b-182  N.  Y.  S.  93.  _ 

i  221b.     Amended  by  Laws  1917,  ch.  700—182 

N.  Y.  S.  366. 
I  270-182  N.  Y.  S.  394.  _ 

H  315,  323,  added  by  Laws  1906,  ch.  241—182 

N.  Y.  S.  451. 
§  830—182  N.  Y.  S.  93.  366. 

Tenement  House  Law  (Ch.  61). 

0^^,61-182  N.  Y.  S.  295. 
$  77-182  N.  Y.  S.  181. 
I  109-182  N.  Y.  S.  295. 

Tbansportation  Cobpobations  Law  (Ch.  63). 
§  26-182  N.  Y.  S.  283. 

Village  Law  (Ch.  64). 
§  141-127  N.  E.  812.  228  N.  X.  39a 

WoBKMEN^s  Compensation  Law  (Ch.  ©7). 

Ch.  67-127  N.  E.  270,  228  N.  Y.  276;   127  N. 

E.  272;    182  N.  Y.  S.  23.  347,  588,  620. 

807 
§  2,  group  45-182  N.  Y.  S.  588. 
§  13-182  N.  Y.  S.  620. 
§  14,  subsec.  2—182  X.  Y.  S.  416. 
^  15,  subsec.  5—182  N.  Y.  S.  416. 
§  21-182  N.  Y.  8.  23. 
§  29-182  N.  Y.  S.  620. 
§  54,  subsec.  6  added  by  Laws  191^,  cii.  622,  i 

9-182  N.  Y.  S.  152,  155. 

CITY  CHAPTERS. 

Buffalo.     Laws  1914,   ch.  217.     Amended   by 

Laws  1916,  ch.  260;    Laws  1919,  ch.  133 

—182  N.  Y.  S.  418. 
Buffalo.  §§  44,  46,  102,  292.     Lews  1914,  ch. 

217—182  N.  Y.  S.  38d. 
Greater   New   York,    §   119.     Laws   1901,   ch. 

466.     Amended  by  Laws  1916,  ch.  517— 

127  N.  B.  252,  228  N.  Y.  846. 
Greater  New  York,  §  261.    Laws  1901,  ch.  466 

—182  N.  Y.  8.  173. 
Greater  New  York,  §  332.    Laws  1901,  ch.  466— 

182  N.  Y.  S.  896. 
Greater  New  York,  §  480.    Laws  1901,  ch.  466 

-182  N.  Y.  S.  610. 
Greater  New  York,  §  944.    Laws  1901,  ch.  466. 

Amended  by  Laws  1918,  ch.  619—127  N. 

E.  402,  228  N.  Y.  309. 
Greater  New  York,  §§  1172,  1222,  1262.    Laws 

1001,  ch.  46(V-182  N.  Y.  S.  547. 
Greater  New  York.  §  1383.    Laws  1901,  ch.  466. 

Amended  by  Laws  1915,  ch.  581.  §  3-182 

N.  Y.  S.  792, 

MUNICIPAL  COURT  CODE, 
(Laws  1915,  ch.  279.) 
Ch.  279—182  N.  Y.  S.  792. 
§  25-182  N.  Y.  S.  693. 
S§  63,  69-182  N,  Y.  S.  590. 
§  119—182  N.  Y.  S.  777. 
§§  154,  155—182  N.  Y.  S.  680.  ' 
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LAWS. 

ch.  200-182  N.  Y.  S.  76. 
ch.  215-182  N.  Y.  S.  125. 
ch.  277—182  N.  Y.  S.  76. 
ch.  277,  §§  3,  4-182  N.  Y.  S.  76. 
ch.  265-127  N.  E.  315,  228  N.  Y.  407. 
ch:  397.     Amended  by   Laws  1881,  ch. 
483-127  N.  B.  315,  228  N.  Y.  407. 
ch.  483-127  N.  E.  315,  228  N.  Y.  407. 
ch.  534.    Amended  by  Laws  1885,  ch.  499 
—127  N.  E.  315,  228  N.  Y.  407. 
ch.  499-127  N.  B.  315,  228  N.  Y.  407. 
ch.  572-182  N.  Y.  S.  173. 
ch.  703-182  N.  Y.  S.  559. 
ch.  493-182  N.  Y.  S.  230. 
ch.  493,  §  6-182  N.  Y.  S.  230. 
ch.  10^6,  §  11-127  N.  B.  476,  229  N. 
Y.  30. 

ch.  466,  §  119.    Amended  by  Laws  1918, 
ch,  517-127  N.  E.  252,  228  N.  Y.  346. 
ch.  466,  !  261—182  N.  Y.  S.  173. 
ch.  466.  §  332—1^  N.  Y.  S.  896. 
ch.  466.  I  480-182  N.  Y.  S.  610.     ^^^^ 
ch.  466,  §  944.    Amended  by  Laws  1918, 
ch.  619—127  N.  E.  402,  228  N.  Y.  309. 
ch.  466,  S§  1172,  1222,  1262-182  N.  Y. 
S.  547. 

ch.  466,  §  1383.    Amended  by  Laws  1915, 
ch.  581,  I  3—182  N.  Y.  S.  792. 
ch.  147,  i  &-182  N.  Y.  S.  481. 
ch.  241—182  N.  Y.  S.  451. 
ch.  594,  510.     Amended  by  Laws  1913, 
ch.  757-127  N.  E.  593,  229  N.  Y.  1. 
ch.  418,  §  4—182  N.  Y.  S.  308. 
ch.  466-182  N.  Y.  S.  303. 
ch.  247-182  N.  Y.  S.  283. 
ch.  757—127  N.  E.  593,  229  N.  Y.  1. 
ch.   217.     Amended   by   I^ws   1916,   ch. 
260;    Laws  1919,  ch.  133-182  N.  Y.  S. 
418. 

1914,  ch.  217,  §§  44,  46,  102,  292-182  N.  Y. 
S.  385.      ^ 

1915,  ch.  279-182  N.  Y.  S.  792. 
1915,  ch.  279,  I  25-182  N.  Y.  8.  693. 
1915,  ch.  279,  §§  63,  69-182  N.  Y.  S.  590. 
1915,  ch.  279,  S  119-182  N.  Y.  S.  777. 
1915,  ch.  279,  k  154,  155-182  N.  Y.  R.  680. 
1915,  ch.  352,  |§  1-4-182  N.  Y.  S.  559. 
1915,  ch.  581,  $  3—182  N.  Y.  S.  792. 

1915,  ch.  664-182  N.  Y.  S.  218. 

1916,  ch.  107.     Amended  by  Laws  19X7,  ch.  58 
—182  N.  Y.  S.  693. 

1916,  ch.  260-182  N.  Y.  S.  418.  . 

1916,  ch.  517-127  N.  B.  252,  228  N.  Y.  846. 

1916,  ch.  622,  §  9-182  N.  Y.  S.  152,  155. 

1917,  ch.  58-182  N.  Y.  S.  693. 
1917.  ch.  149,  §  1-182  N.  .Y.  S.  550. 
1917,  ch.  328-182  N.  Y.  S.  3. 
1917,  ch.  440,  §  3-182  N.  Y.  fi.  887. 
1917.  ch.  578-182  N.  Y.  S.  693. 

1917,  ch.  646—127  N.  E.  593,  220  X.  Y.  1. 
1917,  ch.  700-182  N.  Y.  S.  366. 
1917,  ch.  726-182  N.  Y.  S.  44S. 

1917.  ch.  780-182  X.  Y.  S.  :{S5. 

1918,  ch.  193-182  X.  Y.  S.  717. 
1918,  ch.  303—182  X.  Y.  S.  78(>. 

1918,  oh.  619—127  X.  K.  402,  228  N.  Y.  309. 

1919,  ch.  1.33-1S2  X.  Y.  S.  418. 
1919,  ch.  561-182  X.  Y.  S.  3. 
1919,  ch.  568-^182  N.  Y.  S.  496. 
1919,  ch.  645—182  X.  Y.  S.  385. 


1831, 
1840. 
1842, 
1842, 
1848, 
1879, 

1881. 

1884, 

1886, 

1886, 
1887, 
1892, 
1892, 
1895, 

1901, 

1901, 
1901, 
1901, 
1901, 

1901. 

1901, 

1903, 
1905, 
1907, 

1908, 
1909, 
1913, 
1913, 
1914, 


1920,  ch.  lM-182  N.  Y.  S.  500.  505. 
1920,  ch.  136,  IS  1,  2-182  N.  Y.  S.  505. 
1920,  ch.  137-182  N.  Y.  S.  680. 
1920,  chs.  139.  209-182  N.  Y.  S.  500. 

STEAM. 

^=»5  (N.Y.Sup.)  Public  service  corporation  un- 
der obligation  as  to  uniform  rates.— Fitts  v. 
Andrews,  464. 

Customer  bound  by  new  schedule  of  rates  ap- 
proved by  oommiaaion  despite  contract. — Id. 

STIPUUTiONS. 

<@=»19  (N.Y.Sup.)  Stipulation  as  to  use  of  af- 
fidavit held  binding,  uiough  entered  into  prior 
to  a  previous  trial.— Schiff  v.  American  Hy. 
Express  Co.,  679. 

STREET,  RAILROADS. 

n.  REGULATION  AKD  OPERATIOK. 

^s>82  (N.Y^ttp.)  Lessee  of  news-stand  and 
his  employ^  held  invitees,  and  not  mere  licen* 
sees.— Verdini  v.  Xaterborougb  Rapid  Transit 
Co.,  754. 

<@=s>fi4(l)  (N.Y.Sup.)  Evidence  held  to  show 
accident  occurred  at  unguarded  place  on  station 
platform.— Verdini  T.  Interborough  Rapid 
Transit  Co.,  754. 

Evidence  held  insufficient  to  show  overcrowd- 
Jug  of  station  platform.— Id. 
<g=»ll4(l4)    (N.Y.8up.)  Auto       truck       driver 
shown  to  be  guilty  of  contributory  negligence. 
— Neubauer  v«  Nassau  Electric  R.  Co.,  20. 

SURVIVAL 

See  Abatement  and  Revival,  ^s»49-52. 


TAXATION- 

L  NATURE  AND  EXTENT  OF  POWEB 
IN  GENERAX. 

^==>25  (N.Y.Sup.)  Legislative  power  restricted 
only  by  state  or  federal  Constitutiour— Pardee 
v.  I^ayfield.  8. 

HI.   LIABILITY  OF  PERSONS  AND 
PROPERTY. 

(A)  PrlTate  PersonM  ana  Property  In  Gen- 
eral. 

<&=9l03  (N.Y.Sup.)  Transfer  of  corporate  stock 
as  collateral  to  secure  bond  issue  held  not  sub- 
ject to  transfer  tax. — Travis  v.  American  Cities 
Cos  394. 

Transfer  of  collateral  securities  as  pledge 
held  not  taxable,  in  absence  of  legislative  in- 
tent to  tax.— Id. 

(C)  Pablle  Property  aad  laatltatloaa. 

^=t>l84  (N.Y.Sttp.)  Sewers  maintained  by  city 
outside  of  limits  taxable  under  general  law; 
"municipal  property  not  within  corporation." 
—People  ex  rel.  ^City  of  New  York  v.  Page, 
610. 

Sewers  maintained  by  city  outside  limits  held 
taxable  under  special  statute.— Id. 
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V.   USVY  AHD  A0»B8SiaSNT. 

(D)     Mode    of    Aa»es«xneiit    of    Corporate 
StoclCy  Property,  or  Receipts. 

^=>376(l)  (N.Y.Sup.)  Accounts  for  goods  both 
mamifaoturec^  and  sold  within  state  should  not 
be  duplicated  in  determimcg  income  as  basis 
of  franchise  tax.— People  ex  rel.  Soci6t4  An- 
onyme  Dcs  Anciena  ^tablisaementa,  £.  &  £. 
Chapal  Frftres  &  Cie.,  v.  Knapp,  448. 

(B)  Amn^mmtaent  Rolls  or  Book*. 

^=:»422  (N.Y.Sup.)  Assessment  of  occupied  as 
nonresident  lands  void,— People  t.  Faxon,  242. 


VII.  PAYMENT  AND  REFUNDING  OB 
RECOVERY  OF  TAX  PAID. 

^=s>529  (N.Y.Sup.)  Receipts  raise  presumption 
of  payment— People  v.  Faxon,  242. 

Where  books  show  more  taxes  than  appear 
by  record  presumption  amount  demajided  was 
paid.-Id. 

^Bs>529  (N.Y.Sup.)  Where  a  stock  assigiunent 
is  in  blank,. there  is  no  inference  of  nonpayment 
of  transfer  tax  from  absence  of  stamps. — Gaff- 
ney  v.  People's  Trust  Co.  of  Binghamtou,  461. 

IX.   SALE   OF  XiAND  FOB  NONPAY- 
MENT OF  TAX. 

^53>6I6  (N.Y.Sup.)  Laws  authorizing  and  reg- 
ulating tax  sales  strictly  construed.— People  v. 
Faxon,  242. 

XI.    TAX  TITLES. 

(D)  Tux  Deeda. 

«=>770  (N.Y.Sup.)  Defect  that  resident  were 

assessed  as  nonresident  lands  juriadicUonal. — 

People  V.  Faxon,  242. 

(C)  AetloAft  to  Ponilrm  or  Trr  Title. 

i^sa^03  (N.Y.Sup.)  Owner  in  possession,  a«- 
sessed  as  nonresident,  can  show  lands  were  oc- 
cupied, despite  limitations.— People   y.   Faxon, 

XIIL   LEGACY.  INHEBITAN0B,  AND 
TRANSFEB  TAXES. 

^=»864  (N.Y.Sur.)  Under  pavtnership  articles, 
entire  good  will  taxable  as  asset  of  estai:e  «l 
one  partner.— In  re  Hearn*s  Estate,  3(^. 
^=>864  (N.Y.Sur.)  Partnership  property  held 
to  revert  to  deceased  partner's  estate  at  death, 
and  not  at  time  limited  in  articles.- In  re 
Ulrici's  Estate,  516. 

Agreement  whereby  decedent  received  share 
in  profits  of  partnership  held  not  to  prevent 
reverBion  of  entire  good  will  to  his  estate.— Id. 
^=^9865  (N.Y.Sur.)  Bonds  secured  by  mortgag- 
es on  realty,  and  not  part  of  a  series,  not  sub- 
ject to  additional  tax  on  ^'investments."— In  re 
Wille's  Estate,  3CG. 

<e^865  (N.Y.Sur.)  Finding  that  proprietary 
medicine  businesb  had  good  will  held  proper. 
—In  re  Ulrici's  Estate,  516. 

Taxable  element  of  **good  will"  of  business 
stated,— Id. 


^s»866  (N.Y.Sur.)  Snryl^ng  joint  tenant  of 
bank  deposit  not  liable  for  transfer  tax  on 
more  than  half  of  eutlre  deposit. — In  re  Hear- 
don's  Estate,  218. 

(&=9866  <N.Y.S«r.)  Where  wife  invested  funds 
of  husband's  estate  in  her  own  name,  her  es- 
tate was  not  liable  for  profits  in  transfer  tax 
proceeding.— In  re  Early  s  Estate,  537. 
<e=» 867(1)    (N.Y.Sup.)      Decedent,      lending 
through    corporate   fiscal   agents,    was    "doing 
business"  in  state,  so  that  capital  invested  was 
taxable.-^In  re  Green*s  Estate,  190. 
^=>875(3)    (N.Y.Sur.)  Legatee,  standing  in  re- 
lation of  child  to  testatrix,  entitled  to  exemp- 
tion and  to  rate  of  1  per  cent,  on  balance.— 
In  re  Downey's  Estate,  223. 
<»=»878(l)    (N.Y.Sur.)  Gifts   completed  in    de- 
cedent's  lifetime   are  not   subject   to   transfer 
tax.— In  re  Wille's  E^stote,.  366. 
<@=3»879(1)    (N.Y.Sur.)  Savings    bank    account 
forming  tentative  revocable  trust  held  taxable 
at   depositor's   death.-^a  re  Bender's  Estate, 
217. 

f|i3»B86i/fi  (N.Y.Sur.)  Legatee,  standing  in  re- 
lation of  child  to  testatrix,  entitled  to  rate  of 
1  per  cent  on  balance.— In  se  Downey's  Estate, 
223. 

i§a»893  (N.YjSur.)  In  imposing  transfer  tax  on 
deceased  partner's  property,  eontinuation  of 
partnership  beyond  term  limited  may  be  prov- 
ed.—In  re  ITlrici's  Estate,  516.. 
fm>895(l)  (N.Y.Siir.)  Where  decedent  owned 
good  will  of  business,  appraisement  on  basis 
proportionate  to  ownership  of  assets  improper. 
—In  re  Hearn's  Estate^  3^. 

Manner  of  ascertaimng  value  of  good  will  of 
business  stated.— Id. 

Averase  annual  profits  of  business,  multiplied 
by  5,  held  value  of  ^ood  will.— Id. 

Method  of  ascertaining  average  annual  profits 
of  business  stated.— Id. 

Manner  of  computing  value  of  good  will* 
where  the  death  was  nojt  to  tenninate  partner- 
ship, 8tated.--Id. 

<8=:>89$(l)  (N.YjSur.)  In  determining  valae  of 
good  will,  eacli  case  depends  on  its  own  cir- 
cumstances.—In   re   Ulrici's  Estate,   516. 

Method  of  computing  good  will  o^  partnership- 
for  transfer  tax  purposes  staled.— Id. 
<8=:>895(3)  (N.V^Sur.)  Transfer  tax  appraiser 
cannot  arbitrarily  fix  value  higher  than  that 
disclosed  by  eviclence.— In  re  IHriei's  Estate, 
616. 

i9»BWW  (N.Y.Sur.)  Value  of  good  wiU  of 
business  ascertained  as  of  date  of  partner's 
death.— In  re  Hoarn's  Estate,  368. 
<3=»895(5)  (M.Y.S«r.)  Debt  owed  by  decedent 
to  corporation  is  asset  of  corporation  in  deter- 
mining value  of  its  bonds  owned  by  decedent. 
—In  re  Collier's  Estate,  93. 

Securities  payable  only  from  corporate  assets 
after  other  indebtedness  are  not  "bonds."— Id. 
^=>895(6)  (N.Y.Sur.)  Interest  on  investment 
and  salaries  must  be  deducted  in  determining 
good  will  of  partnership.— In  re  Ulrici's  Estate, 
516. 

<&=9ae6(8)  (N.Y.Sttr.)  Debt  due  from  esUte  of 
>\ifc,  who  had  been  executrix,  proper  deduction 
for  transfer  tax.— In  re  Early's  Estate,  537. 
€=>895(7)    (N.Y.Sur.)  Federal  inheritance  tax 
not   deductible   as  administration   expense  on 
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estate  of  nonresideat— In  tt  Wittmann's  Eb 
tate,  535. 

Executors'  commissions  prcfpeAf  dtt^m:t^  tif 
transfer  tax  appraiser. — Id. 

T'msCeea''  commissions  cannot  ber  igtiaddd  ill 
fixing  value  of  estate  lor  transfer  tax,  where 
there  is  no  truat — Id. 

<@=»895(8)    (N.Y.Sur.)    Deduction  from  estate 
at  nonresident  "within  New  York  of  debts  owed 
to  New  York  creditors   correct.— In  re  Witt 
mann*s  Estate,  535. 
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TELEGRAPHS  AND  TELEPHONES. 
X.  ESTABMngBiBirr,  oojrsTirtroTroJi, 

Am>  MAHfTBHAKCX:. 


►  2  (N.Y.)  Company  maintaining  electric 
burglar  alarm  is  "telegraph  company."— Holmes 
Electric  Protective  Co.  v.  William*,  127  N. 
E.  315.  228  N.  Y.  407. 

^:=»I0(4)  (N.Y.)  Company  incorporated  in 
1883  can  use  streets  for  wires  without  consent 
of  city.— Holmes  Electric  Protective  Oo.  v. 
Williams,  127  N.  E.  315,  228  N.  Y.  407. 

Compulsory  placing  wires  underground  did 
not  require  company  to  get  franchise  from  city. 
—Id. 

n.  BEGUIiATIOlf    AlTD     OPERATION. 

(d»26  (N.Y.)  Electric  burglar  alarm  company 
organizing  under  telegraph  corporation  act  is 

fublic    service    corporation.-^Holmes    Electric 
•rotective  Co.  v.  Williams,  127  N.  E.  315.  228 
N.  T.  407. 

<S=»33(i/»)  (N.Y.)  Evidence  held  to  justify 
finding  new  tariff  establiahed.— Postal  Tele- 
sraph-Cable  Co.  v.  Associated  Press,  127  N.  £ 
256,  228  N.  Y.  370. 

<^»34  (N.Y.)  Company  could  not  unjustly  dis- 
criminate between  customers.— Postal  TeTe- 
sraph-Cable  Co.  v.  Associated  Press,  127  N.  E. 
256,  228  N.  Y.  370. 

Compan:^  could  not.  discriminate  by  dividing 
contraeta  mto  new  and  old.— Id. 

Whether  conditions  of  lines  constituted 
l^rounds  of  discrimination  question  of  fact.— Id. 

Bur<ten  aa  company  to  ex^^ain  discrimina- 
tion.— ^Id. 

Dissimilarities  in  conditions  of  service  must 
be  basis  of  variance  in  chargea.— Id. 

**Overcharge'*  results  when  rate  la  unreasona- 
ble or  excessive.— Id. 

ConrtB  will  not  help  company  to  impose  fliteit 
burden.— Id. 

Interstate  company  must  offer  private  wirea 
without  discrimination.— Id. 

THEATERS  AND  SHOWa 

^=96  (It.Y.)  Patron  of  skating  rink  injured 
when  thrown  down  hv  soft  ice  negligent- 
Shields  r.  Van  Kelton  Amusement  Corporation. 
127  N.  B.  261,  228  N.  Y.  396. 

TORTS. 

See  Conspiracy,  ^=»13-19;  False  Imprison- 
ment, <g=37;  Fraud,  ^=»36;  Libel  and  Slan- 
der, «=»7-81 ;  MalkiouB  Prosecution,  <&=>16- 
56;  Municipal  Corporations,  «=»742-822: 
Negligence,  <®=»2-136. 


TOWIfS. 

n  QOVSHMKEKT  AKD   OFFIOKML 

;^»27  (N.Y.8up.)  Avenue  extfiBsioa  commis- 
sioners desiprnated  by  statute  were  not  officers 
or  a  town.— Coyne  v.  Town  of  Gfreenburgh,  230i 
Pef sefta  temporarily  desifnated  by  legislature 
to  perform  local  functions  not  local  officers.— M. 


UABII*]iTI£8. 


^'^^  (H.Y.Sujp.)  Have  no  common-law  liabil- 
ity.—Coyne  V.  Town  of  Greenbnrgh,  230. 
<&=>45  (N.Y.Sup.)  Not  liable  for  negligence  or 
illegal  acts  of  officers  or  agents  in  absence  of 
statute.— Coyne  v.  Town  of  Greenburgh,  230. 

V.   CLAIMS  AGAINST  TOWNS. 
^B»62  (N.Y.Ssp.)  Unliquidated    claim    agaAnat 
town  mast  be  presented  for  audit.— Coyne  y. 
Town  of  Greenburgh,  230. 

Demand  is  not  liquidated,  unless  it  appears 
how  much  H  due.— Id. 

Claim  is  not  enforceable,  nnl^ai  aeted  on  hy 
town  board  of  audit— -Id. 

TRADE-MARKS  AND  TRADE-NAMES. 

ItF.  IlfFRIIHlElftfiNT  Aim  mSTMXX 
COMPSnTION. 

(B)  "Wltftt  OompetHion  tnlaiprfttl. 

«=»67  (N.Y.Sup.)  Absolute  right  to  trade-mark 
not  necessary  to  enjoin  unfair  use.— Bregat^ne 
V.  Greenberg,  340. 

«s^70(2)  (N.Y.Sup.)  Manufacturer  guilty  of 
unfair  competition  in  adopting  device  "The  Aero 
Brand"  in  imitation  of  "The  Hero  Brand."— 
Bregstone  v.  Qveeabergt  d40L 

TRIAL 

See  Costs;   New  Trial. 

For  ttlal  of  patticidar  atotiocM  ov  prboeedinga, 

see  also  the  variona  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal 

f .  myticE  4>T  miAti  and  fbsumi* 

NART  PROCESBXNOS. 

<&=>2  (N.Y.Sup.)  Three  aepivate  actions  by 
two  different  plaintiffs  against  different  de- 
fendants cannot  be  tried  together.— Sachter  v. 
Sachtwr's,  Inc.,  «94. 

T.  AR«UBISNT»    Am    COmVWT    OP 
OaVNSEIr. 

<@=:»I09  (N.Y.8up.)  Facts  stated  in  counsel's 
opening  taken  as  true  en  motioa  and  appeal.— 
Chysky  v.  Drake  Bros.  Co.,  459. 

VI.   TAKING    CASE   OR   QUESTION 
FBOlff  JURT. 

of  Fmst  lA  (3«ii- 


(A) 


eral, 


^tt»f40(2)  (».Y.8ap.)  Credibimy  of  witnesses 
is  for  jury.— Slomka  v.  Nassau  Electric  R.  Co.. 
156. 

^==>\4i  (N.Y.Sap.>  Whei^  ftwta  are  undisput- 
ed, case  is  for  the  court.- Alden  Coal  Mining 
Co.  V.  C.  L.  Amos  Coal  Co.,  819. 
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«=>I42  (N.Y.Sur.)  QueBtion  of  fact  may  exist 
when  all  witnesses  are  credible,  and  no  witness 
contradicts  anothur.— In  re  Wetterau,  521. 

(O  Dlamlsaal  or  Nonaiilt. 

^=9165  (N.Y.Sup.)  Motion  to  dismiss  admits 
truth  of  plaintiffs'  testimony.— Lipkien  y.  Bins- 
ki,  454. 

<D)  DIrecUon  of  Verdict. 

<®=»I77  (N.Y.Sup.)  All  questions  for  court, 
where  both  parties  ask  directed  verdict—Dur- 
ham V.  Stuyvesant  Ins.  CJo.  of  the  City  of  New 
York,  887. 

Vn.   INSTRUCTIONS  TO  JURY. 

(B)    Neceaaitj'   and   Sabject-Matter. 

^s:>21t  (N.Y.Sup.)  The  rule  and  duty  to  in- 
struct as  to  effect  of  failure  to  call  witness  by 
party  having  control  over  witness  stated. — 
Perlman  v.  Shanck,  767. 

(C)  Form,  ReqnlMltea,  and  SnIBclency. 

^s»237(5)  (N.Y.Sup.)  Plaintiff's  failure  to  re- 
quest directed  verdict  concedes  evidence  pre- 
sents question  for  jury. — Slomka  v.  Nassau 
Electric  R.  Co.,  156. 

(D)   Applicability    to   Pteadlns*  mad    Bvl- 
denoe. 

«=»25l(2)  (N.Y.Sup.)  Instructioh  submitting 
issue  of  negligence  not  alleged  field  improper. 
— *Laut  V.  ('ity  of  Albany.  18^^. 
^29252(22)  (N.Y.8up.)  Instruction  as  to  ef- 
fect of  plamtiff's  failure  to  call  witness  to  cor- 
roborate his  testimony  hel^  erroneous.— Perl- 
man  V.  Shanck,  767. 

(B)  Reaaeats  or  Prayers. 

^=>2e5  (N.Y.Sup.)  Litigant  should  be  permitr 
ted  to  present  requests  without  interruption.— 
Ix>ngacre  v.  Yonkers  K.  Co.»  373. 

Vin.   CUSTODY,   OONDVOT,   AND  DE* 
LIBERATIONS  OF  JURY. 

^=>3I5   (N.Y.Sup.)  Verdict  set  aside  as  com- 

gromise.— Stockman  v.  Slater  Bros.  Cloak  S^ 
uit  Coat  Co.,  815. 

IX*  VERDICT. 

(A)   General    Verdict. 

1^340(5)  (N.Y.Sup.)  After  jury's  award  on 
first  cause  of  action,  court  could  not  make 
verdict  general  adding  amount  allowed  on. sec- 
ond cause  of  action.— Hoffer  v.  Hooven-Owens- 
Rentschler  Co.,  (333. 

X.   TRIAL  BT  COTTRT. 

(B)   Flndinirfi  of  Fact   and   Conclnalona 
of  liuvr. 

®=>404(4)  (N.Y.)  Specific  findings  control  gen- 
eral fiudings,— Ball  v.  New  York  Cent  K.  Co., 
127  N.  E.  493,  229  N.  Y.  33. 

Findings  of  conclusions  must  yield  to  findiucfs 
of  specific  acts.— Id. 


TRUST  DEEDS. 


See  Mortgages. 


TRUSTS. 

See  Monopolies,  ^=»13. 

X.  CREATION,   EXISTEMOE,   AMD  VA- 
IiIDITT. 

(A)  BSxpreaa    Trnsta. 
^=:»59(l)    (N.Y.Sur.)  Deposits  in  name  of  de- 
cedent "in  trust  for"  her  two  sons  did  not  es- 
tablish irrevocable  trusts  during  decedent's  life- 
time.—In  re  Wiile's  Estate,  366. 

(D)  ReanlttAflT  Traata. 

(dss»63%  (N.Y .Sup.)  Statute  relating  to  result- 
ing  trusts  construed.— Widmayer  y.  Warner, 
629. 

IV.  MANAGEMENT  AND  DISPOSAI. 
OF   TRUST   PROPERTY. 

<®=>i83  (N.Y.Sur.)  Wife  as  trustee  not  charge- 
able with  rent  of  property  vested  in  benefi- 
ciaries.—In  re  Early's  Estate,  537. 
<S=>203  (N.Y.Sup.)  Purchaser  from  trustee 
under  will  may,  after  revocation  of  probate,  sue 
to  remove  cloud  on  title.— Brazill  v.  Weed,  350. 

VI.  ACCOUNTING  AND  COMPENSA- 
TION  OP  TRUSTEE. 

^=s>33l  (N.Y-Sur.)  Prior  accounting  not  con- 
clusive as  to  matter  not  adjudicated.— In  re 
Schaefer's  Estate,  732. 

Vn.   ESTABLISHMENT    AND    EN- 
FORCEMENT OF  TRUST. 
(C)    Aetlona. 

<S=:d372(t)  (N.Y.Sur.)  Trust  funds  must  be 
traced  into  laud  claimed  to  have  been  purchased 
therewith.— In  re  Early*s  Estate,  537. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  ^=»67-70. 

VENDOR  AND  PURCHASER. 

See  Sales. 

II.   CONSTRUCTION  AND  OPERA* 
TION   OF  CONTRACT. 

$=$>75  (N.Y.Sup.)  Contract  to  be  closed  with- 
in'reasonable  time,  in  absence  of  provision  re- 
lating  thereto.— Tobias  v.  Lynch,  »43. 

V.   RIGHTS   AND   LIABILITIES   OF 
PARTIES. 

(II)  Ah  to   Third  Peraona  Ia  General. 

(g=s>214(l)  (N.Y.Sup.)  On  failui^e  of  titie  as- 
signee of  purchaser  cannot  recover  from  vendor 
money  paid  for  assi^ment.— Schwimmer  v. 
Roth,  12. 

vn.   REBIEDIES  OF  PURCHASER. 

(A)   Recovery   oC  Pnrcliaae   Money   Paid. 

(S=>34t(5)  (N.Y.Sup.)  Purchaser  can  recover 
payments  and  costs  of  search,  when  title  fails. 
— Schwimmer  v.  Roth,  12. 
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(G)    Petltlona,   Objections,   »nd    Plendfnara. 

<S=>277  (N.Y.Sur.)  Bill   of   particulars   stating 
names   of  those  exerting  undue   Influence,   but 


(B)   Actlona  for  Breacli  of  Contmct. 

^=»35l(8)  (N.Y.Stfp.)  Innocent  vendor  not  lia- 
ble in  damages  for  failure  of  title.— Schwinamer 
V.  Iloth,  12. 

VERDICT. 

See  Trial,  «»340. 

VESTED  RIGHTS, 

See  Constitutional  Law,  «=»94-10e. 

WAR, 

C=>I2  (N.Y.8ur.)  Alien  Property  Custodian 
nvt  affected  by  collusion  of  enemy.— Xn  re 
Sctiaefer's  Estate,  732. 

Alien   Property    Custodian    can    have    decree 
reopened  to  protect  his  rights. — Id. 

WATERS  AND  WATER  COURSES. 

See  Canals;   Navigable  Waters. 

WHARVES. 

^=>7  (N.Y.Sup.)  Ownership  of  pier  in  East 
Kiver  gives  owner  no  right  in  slip  at  side  in 
front  of  another's  upland, — Union  Ferry  Co.  of 
New  York  and  Brooklyn  v,  Paircbild,  125. 
C=»9  (N.Y.Sup.)  Lease  construed  to  be  of  the 
part  of  a  pier  and  bulkhead  necessary  to  secure 
a  ferry  rack  and  bridge.— Union  Ferry  Co.  of 
New  York  and  Brooklyn  v.  Fairchild,  125. 

WILLS. 

See  Descent  and  Distribntion ;    Executors  ^nd 
Administrators. 

II.   TUSTAMSNTART    OAPACI7T. 

^=>55(l)  (N.Y.SHr.)  Commitment  to  insane 
asylum  prima  facie  evidence  of  insanity.— In  re 
Hrobst*s  Estate,  532. 

^=955(6)  (N.Y.Sur.)  Testatrix  held  of  unsound 
mind  at  time  of  execution  of  will.— In  re 
Brobst's  Estate,  532. 

rv.  REQirisms  and  validity. 

(C)  ESxecntlon. 

^=9 116  (N.Y.Sup.)  WiU  which  cannot  be  i)ro- 
hated  without  testimony  of  legatee  or  devisee 
as  subscribing  witness  void. — In  re  Dwyer,  64. 

(F*)   MlatAlcey  Vndoe  Inflaeaee*  and  Frnnd. 

C=>I63(I)  (N.Y.Sur.)  Burden  of  proving  undue 
influence  on  contestant.— In  re  Brobst's  Es- 
ti\U\  ruV2. 

C=>I66(3)  (N.Y.Sur.)  Evidence  held  to  show 
imdue  influence  by  man  having  intimate  rela- 
tions with  testatrix. — In  re  Brobst's  Estate, 
r>32. 

V.   PROBATE,  ESTABLISHMENT. 

AND   ANNULMENT. 

iA)    Probate   and    Revocation    in   General* 

cS=»205  (N.Y.Sup.)  Claim  to  realty  under  will 
not  probated  may  be  sustained.— Brazill  v. 
Weed,  350. 


not  addresses  or  acts,  granted. — In  re  Brown's 
Estate,  72a 

Bill  of  particulars  as  to  matter  supporting 
will  not  required  of  contestants,  as  within  pro- 
ponent's knowledge. — Id. 

VI.   OONSTRUOTION. 

(B)  Deaiernatlon    of    Devlaeen*    an<l    Ijeira- 
teeM    and    Tlieir   ReMpectlve    Shares. 

€=^524(6)  (N.Y.Sup.)  Class  is  to  be  ascer- 
tained at  date  of  distribution.— In  re  Frost's 
Will.  559. 

(ES)   Natare  of  Estaten   and   Intereiita  Cre- 
ated. 

<©=»6I0(I)  (N.Y.8ur.)  Bequest  held  an  abso- 
lute gift.— In  re  Putnam,  725. 

(F)   Vested  or  Contlniveat  Estates  and  In« 
terests. 

(S==>634(7)  (N.Y.Sup.)  Remainder  to  be  divided 
at  death  of  life  tenant  held  vested.— In  re  Ned- 
ham's  Estate,  415. 

(H)  Estates  tn  Trust  and  I'o'wers. 

^==>694  (N.Y.Sup.)  Son,  taking  entire  rever- 
sion of  father's  estate  on  failure  of  execution  of 
power,  might  devise  it  entirely  apart  from  pow- 
er of  anpointment  in  father's  will.— Duff  v,  Ro- 
denkircnen,  35. 

€=^694  (N.Y.Sur.)  On  lapse  of  share  of  resi- 
due before  vesting  in  legatee,  such  share  pass- 
es as  intestate  estate. — In  re  Watts'  Estate, 
910. 

Vn.  RIGHTS  AND  LIABILITISS  OF 
DEVISEES   AND   LEGATEES. 

(A)  Nature  of  Title  and  Rlflrhts  In  Gen- 
eral. 

(®=s>7l2  (N.Y.Sup.)  Devisee  or  legatee,  who  is 
a  subscribing  witness,  if  entitled  to  share  as 
heir,  mnst  first  resort  to  residuary  estate.— In 
re  Dwyer,  64. 

(H)    Void,   L.aT»sed,   and    Forfelte«|    Devises 

and  Ileanests,  and  Propertr  luid 

Interests  Undisposed  of. 

<Ss»858(l)  (N.Y.Sur.)  Codicil  withdrawing 
power  of  appointment  as  to  share  in  residue 
nefd^  to  increase  shares  of  other  residuary  leg- 
atees,—In  re  Watts'  Estate,  910. 
<@=:>863  (N.Y.8ur.)  On  lapse  of  share  in  "resi- 
due" the  other  shares  are  not  increased.— In  re 
Watts'  Estate,  910. 

WITNESSES. 

See  Depositions;    Evidence. 

n.   COMPETENCT. 

(C)  Testimony   of   Parties   or    Persons   In-^ 

terested,  for  or  aurnlnst  Representn- 
tires*  Survivors,  or  Snecessors  In  Ti- 
tle or  Interest  of  Persons  Deceased 
or   Incompetent. 

^ss3l59(7)  (N.Y.Sup.)  Administrator  cannut 
testify  to  gift  from  decedent. — In  re  Atkinson's 
Adm'r,  780. 
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in.   EXAMINATION. 

(B)   Croas-Examiniition   iind   Re-BxAinin«- 
tlon. 

<9=>268(1)   (N.Y.Sop.)  Question    to    plaiDtirs 

assignor  on  cross-examination  should  have  been 

allowed.--McMagh  v.  Ruhe,  138. 

<$=s>268(5)   (N.Y.Sup.)     Considerable     latitude 

allowed  on  cross-examination,  where  only  issue 

presents    question    of    veracity.— Jacobson    t. 

Silberstein,  150. 

^==>268(12)   (N.Y.Sup.)  Cross-examination     as 

to  price  paid  by  seller  held  admissible  on  issue 

of   price   agreed   on.—Jacobson   v.   Silberstein, 

150. 

Cross-examination  of  seller's  salesman  as  to 
his  authority  held  proper  on  issue  of  price.— Id. 

(C)   Privilege  of  IVltnesa. 

«=»293>/2  (N.Y.}  Witnesses  testifying  bofore 
municipal  commissioner  of  accounts  entitled  to 
safeguards.— Hirshfield  v.  Hanley,  127  N.  B. 
252,  228  N.  Y.  346. 

IV.   OREDIBILITT,       IMPEACHMENT, 

CONTTBADICTION   AND    COR- 

BOBORATION. 

(A)   In   General. 

<8=932l  (N.Y.8up.)  Examination  within  discre- 
tion of  court  but  permitting  party  to  discredit 
own  witness  not  commendable.— Longacre  v. 
Yonkers  R.  Co.,  373. 

(B)  Character  and  Condvet  of  liritnesii. 

<8=»337(2)  (N.Y.Sup.)  Defendant  did  not  put 
general  character  in  issue  by  tali[ing  witness 
stasid.— People  v.  Wansker,  782. 

iB)    Contradiction    and    Corroboration    of 
i;iritnesii. 

^=»406  (N.Y.Sup.)  Evidence  tending  to  im- 
peach statement  bjr  witness  on  cross-examina- 
tion held  erroneously  excluded.— Elm  Costume 
Co.  V.  B.  Edmund  David,  Inc.,  312. 

WORDS  AND  PHRASES. 

"Abandonment."— Foulke  v.  New  York  Consol. 
R.  Co.,  127  N.  E.  1>37,  228  N.  Y.  269. 

''Accident."— Woodruff  v.  R.  H.  Howes  Const. 
Co.,  127  N.  E.  270,  228  N.  Y.  276;  Chris- 
tian V.  State  Conservation  Commission  (N. 
Y.  Sup.)  347. 

''Accidental  injury."— Christian  v.  State  Con- 
servation Commission  (N.  Y.  Sup.)  347. 

"Adverse  possession.'* — Belotti  v.  Biclshardt, 
127  N.  E.  239.  228  N.  Y.  29G. 

"Anticipatory  breach."— Estes  v.  Curtiss  Aero- 
plane &  Motor  Corporation  (X.  Y.  Sup.)  25. 

"Bailment."— Foulke  v.  New  York  Consol.  R. 
Co..  127  N.  E.  237.  228  X.  Y.  269. 

"Bond."— In  re  Collier's  Estate  (N.  Y,  Sur.)  93. 

"C.  f.  i."— Seaver  v.  Lindsay  Light  Co.  (N.  Y. 
Sup.)  30. 

"Commencoment  of  action."— Lincoln  Nat 
Bank  of  City  of  New  York  v.  John  Peirce 
Co,,  127  N.  E.  253.  228  N.  Y.  359. 

"Commodity  of  common  use." — Finnegan  v. 
Butter  (N.  Y.  Sup.)  671. 


"Common    carrier."— Anderson    ▼.   Fidelity    & 

Casualty  Co.  of  New  York,  127  N.  E.  584, 

228  N.  Y.  475. 
"Contract  or  policy  of  insurance."- First  Na- 
tional Bank  of  East  Islip  v.  National  Surety 

Co.,  127  N.  E.  479,  228  N.  Y.  469. 
"Counterclaim."— Hildenbrand  ▼.   Ruckert    (N. 

Y.  Sup.)  747. 
"Course  of  employment."— ^Farrington  ▼.  U.  S. 

Railroad  Administration,  127  N.  E.  272. 
"Date   of  termination  of  surety's  liability."— 

First  National  Bank  of  East  Islip  v.   Na- 
tional Surety  Co.,  127  N.  E.  479,  228  N.  Y. 

469. 
"Doing  business."— In  re  Green's  Estate  <N.  Y. 

Sup.)  190. 
"Emergency."— Brooklyn  City  R,  Co.  v.  Whalen 

<N.  Y.  Sup.)  283. 
"Expiration."— Harria  v.  Goldberg  (N.  Y.  Sup.) 

262. 
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Sup.)  803. 
"Public  use."— Holmes  Electric  Protective  Co. 

V.  WllUams,  127  N.  B.  315,  228  N.  Y.  407. 
"Realty."— Allen  v.  Oscar  G.  Murray  Railroad 

Employes*  Benefit  Fund  (N.  Y.  Sup.)  309. 
"Rendering."— Austin,  Nichols  &  Co.  v.  Jobes 

(N.  Y.  Sup.)  777. 
"Repair."- Allen  v.  Oscar  G.  Murray  Railroad 

Employes'  Benefit  Fund  (N.  Y.  Sup.)  369. 
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V.  Metropolitan  Life  Ins.  Co.   (N.  Y.  Sup.) 
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WORK  AND  LABOR. 

^=9t4(2)  (N.Y.8up.)  Contractor,  unable  to 
complete  contract  because  of  owner's  failure 
to  make  payments,  may  sue  on  contract  or  on 
quantum  meruit. — Raile  v.  Peerless  American 
Products  Co.,  721. 

«=s>29(2)  (N.Y.Sup.)  Contractor,  who  has  ful- 
ly performed  contract,  may  sue  either  on  con- 
tract or  on  quantum  meruit.— Raile  y.  Peerless 
American  Products  Co.,  721. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  ^s>354-405. 

WRITS. 

See  Attachment ;  Execution ;  Habeas  Corpus ; 
Injunction;  Mandamus;  Prohibition;  Re- 
plevin. 
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